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" ... I hope the Supreme Court of Georgia will rectify the mistake
made by the Engle case at the earliest opportunity, by overruling that

case."
The late Randall Evans, Jr., former Judge of the Court of Appeals of
Georgia 1
I.

INTRODUCTION

A.

An Actual Case
Robert Causey and Robert Bennett were riding in a truck owned by
Mr. Bennett's employer, Satilla EMC. Mr. Bennett drove. As they
attempted to cross at a railroad-highway grade crossing, a C.S.X.
Transportation, Inc. train roared through the blind intersection,
demolishing the truck and killing Mr. Causey almost instantly. Mr.
Bennett was injured, but miraculously survived.2
The crossing at issue was extremely dangerous because sight distance
was grossly inadequate for motorists to apprehend approaching trains
because of dense overgrowth of trees and foliage. Yet C.S.X. provided no
protection to motorists other than standard crossbucks, even though
C.S.X. knew that site distance at the crossing was grossly defective.
C.S.X. track inspection crews and C.S.X. train crews had been through
the crossing many times within the two years prior to the collision and
observed the dangerous nature of the crossing. C.S.X. knew of several
similar collisions that had occurred at the very same crossing prior (and
subsequent) to the Causey collision and had sent their professional
claims representatives to investigate the crossing. At least one of those
prior collisions occurred in a virtually identical fashion to the Causey
collision and involved a train operated by the same C.S.X. railroad
engineer, who admitted that trees and dense foliage at the critical
quadrants of the crossing obscured sight distance. In spite of these other
collisions involving injuries and deaths, C.S.X. consciously elected not to
remedy the lethal condition of the crossing by improving sight distance

1. Judge Randall Evans, Jr., of the Court of Appeals of Georgia, concluding his special
concurrence in Roescher v. Lehigh Acres Development, Inc., 125 Ga. App. 420, 188 S.E.2d
154 (1972), a case precluding recovery of punitive damages, even though a child was killed
as a result of willful and wanton conduct.
2. Causey v. C.S.X. Transp., Inc., Civ. Action File No. 89V34475 (State Court of Fulton
County, Ga., Nov. 13, 1990).
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or installing active warning devices for motorists approaching the
highway-grade crossing or both.'
At first glance, Mr. Bennett and Mr. Causey's estate both seem at
least equally viable candidates to recover punitive damages from C.S.X.
for its willful and conscious election not to remedy the lethal condition
of its crossing. However, the trial court allowed Mr. Bennett's claim for
punitive damages to march forward, while the court summarily
dismissed an identical claim for punitive damages made by Mr. Causey's
estate.4
This result was largely dictated by the mere fortuity that Mr. Bennett
survived the collision, but Mr. Causey died. The Executrix of Mr. Causey's estate could produce no evidence of pre-impact shock and fright or
pain and suffering endured by Mr. Causey subsequent to impact but
prior to death, in connection with claims made by the estate under
Georgia's Survival Act.' He died almost instantly. Nor did Mr.
Causey's estate incur any damage to his property or other special
damages as a result of ante mortem tortious injury. These facts coupled
with an anomaly in Georgia law resulted in the dismissal of all punitive
damage claims relative to the mortal injury to Mr. Causey, even though
the railroad's conduct was sufficiently aggravated to merit punitive
damages.6
Georgia law does not presently allow the recovery of punitive damages
in a wrongful death action. Punitive damages for claims that the
decedent possessed prior to death are sometimes recoverable in
connection with estate claims made by an executor or administrator.'
However, Georgia law requires an underlying award of general, nominal,
or special damages to the executor or administrator of the decedent's
estate in order to support an additional award of punitive damages.8 In
those situations where death occurs almost instantly, as in Mr. Causey's
case, it is virtually impossible to produce evidence sufficient to survive
summary judgment relative to the decedents ante mortem (predeath)
claims for general and special damages. The inevitable, illogical, and

3. Id.

4. Id.
5. O.C.G.A. § 53-11-3 (1982 & Supp. 1993).
6. Causey v. C.S.X. Transp., Inc., Civ. Action File No. 89V34475 (State Court of Fulton
County, Ga., Nov. 13, 1990).
7. See O.C.G.A. § 9-2-41 (1983) (providing for non-abatement of tort claims, including
punitive damages, in tort actions).
8. CoBB & ELDRmDGE, GA. LAW OF DAMAGES § 4-1 (3rd ed. 1989); Bryant v. Atlanta Gas
Light Co., 149 Ga. App. 126, 253 S;E.2d 807 (1979); Kilgore v. National Life & Accident
Ins. Co., 110 Ga. App. 280, 138 S.E.2d 397 (1964); Cabiniss v. Hipsley, 114 Ga. App. 367,
151 S.E.2d 496 (1966).
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unintended result is that a defendant whose aggravated conduct causes
the greatest injury possible frequently escapes punishment in Georgia
civil courts.
B. The Anomaly in Georgia Law
In 1927, in Engle v. Finch,9 the Georgia Supreme Court conclusively
held that a widow could not recover punitive damages in connection with
her husband's homicide, even though the tortfeasor's conduct resulting
in her spouse's death was willful and wanton.1 ° Engle and its progeny
have produced an anomaly in Georgia jurisprudence that allows
tortfeasors whose conduct results in the greatest injury that can be
inflicted upon an individual, death, to frequently avoid assessment of
punitive damages even though their conduct is sufficiently aggravated
to merit the imposition of punitive damages. In contrast, tortfeasors
who merely injure their victims (or even their victims' property) are
always subject to a punitive damages award if their conduct is sufficiently aggravated to merit punitive damages.
A plaintiff can recover punitive damages against a defendant if the
defendant merely injures the plaintiff, or even the plaintiff's property,
willfully, maliciously, fraudulently, wantonly, oppressively, or with that
entire want of care that would raise the presumption of conscious
indifference to the consequences. 11 However, defendants frequently kill
their victims under circumstances that render it virtually impossible to
prove through credible evidence that the victim experienced pre-impact
shock or fright, suffered mentally or physically prior to legal death, or
at least lived for a perceptible duration of time (between the tortious
contact and death) during which suffering is presumed. 2 Consider the
violent automobile collision, the gas explosion case, and other common
scenarios where a violent mechanism of injury produces almost
immediate death. Defendants in these cases often successfully employ
this anomaly in the law created by 13an old line of Georgia cases to avoid
any liability for punitive damages.

9. 165 Ga. 131, 139 S.E: 868 (1927).
10. 165 Ga. at 134, 139 S.E. at 869.
11. O.C.G.A. § 51-12-5.1(b) (Supp. 1993) sets out the required elements to establish a
case in Georgia for punitive damages.
12. Reiss v. Howard Johnson's, Inc., 121 Ga. App. 119, 173 S.E.2d 95 (1970); Dodson
v. Cobb, 92 Ga. App. 654, 89 S.E.2d 552 (1955); Coleman v. Dublin Coca-Cola Bottling Co.,
47 Ga. App. 369, 170 S.E. 549 (1933); Bibb County v. Ham, 110 Ga. 340, 35 S.E. 656
(1900).
13. Ford Motor Co. v. Stubblefield, 171 Ga. App. 331, 340, 319 S.E.2d 470, 480 (1984);
Truelove v. Wilson, 159 Ga. App. 906, 907, 285 S.E.2d 556, 558 (1981); Engle, 165 Ga. at
134, 139 S.E. at 869; Roescher v. Lehigh Acres Dev., Inc., 125 Ga. App. 420, 188 S.E.2d 154
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This state of the law renders extremely unjust results in certain
circumstances. Such a rule in theory, if not in practice, encourages
defendants to swiftly kill their victims, rather than merely injure or
maim them, in order to escape imposition of punitive damages.
Regardless of the aggravated nature of a defendant's conduct, Georgia
law, as presently composed, makes the propriety of punitive damages
depend upon an utter fortuity in many circumstances. If the victim
happens to die and the executor or administrator fails to produce
evidence to support a viable ante mortem claim for general, nominal, or
special damages on behalf of the decedent's estate, no punitive damages
are allowed; if the victim happens to live, he can recover punitive
damages. Lawyers and judges spend a great deal of needless time and
effort pursuing and weighing evidence regarding the issue of whether
the decedent's estate has proven a legally cognizable ante mortem claim
for general, nominal, or special damages that will support an additional
award of punitive damages. Plaintiffs' lawyers sometimes accomplishthis feat by crafting and successfully pursuing ante mortem claims for
pre-impact fright and shock, post-impact pain and suffering prior to
death, and other avenues. Such time consuming legal gymnastics would
be unnecessary if punitive damages
were allowed to punish aggravated
14
conduct that results in death.
The statutory framework of wrongful death law and punitive damages
law in Georgia lends no support to the construction that punitive
damages are not recoverable in connection with a wrongful death claim.
The punitive damages statute' 5 addresses tort actions in general."8

(1972).
14. For instance, in Stubblefield, the court had no trouble recognizing and allowing
punitive damages in connection with the plaintiffs estate claims for personal injury and
pain and suffering. What's more, the court reaffirmed the now familiar holding that even
pecuniary injury can support a claim for punitive damages. Punitive damages are not
recoverable when the sole injury plaintiff can prove is death. Stubblefield, 171 Ga. App.
at 340, 319 S.E.2d at 480.
15. The statute applying to causes of action arising before July 1, 1987 reads as follows:
In a tort action in which there are aggravating circumstances, in either the act or
the intention, the jury may give additional damages to deter the wrongdoer from
repeating the trespass or as compensation for the wounded feelings of the plaintiff.
O.C.GA. § 51-12-5 (Supp. 1993). The statute applying to causes of action arising after July
1, 1987 reads in relevant part:
(a) As used in this Code section, the term "punitive damages" is synonymous
with the terms "vindictive damages,"exemplary damages," and other descriptions
of additional damages awarded because of aggravating circumstances in order to
penalize, punish, or deter a defendant.
(b) Punitive damages may be awarded only in such tort actions in which it is
proven by clear and convincing evidence that the defendant's actions showed

6
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A wrongful death action is definitely a "tort action."" In measuring
damages, the present punitive damages statute focuses solely upon the
defendant's conduct. Conversely, the wrongful death statute focuses
upon the life of the decedent, and in theory continues the decedent's
cause of action for tortious injury as if the decedent had survived.'" So
neither the new punitive damages statute nor the wrongful death
statutes suggest the two provisions are mutually exclusive. 9 Neither
negates the other, expressly or implicitly.
Unfortunately, an old line of cases dating as far back as the turn of
the century suggests that the wrongful death statute in force at the time
of the earliest of these decisions was "penal" in nature, at least
partially.0 The courts in these decisions thus conclude that allowing
recovery of punitive damages unfairly imposes a double penalty on

willful misconduct, malice, fraud, wantonness, oppression, or that entire want of
care which would raise the presumption of conscious indifference to the
consequences.
(c) Punitive damages shall be awarded not as compensation to a plaintiff but
solely to punish, penalize, or deter a defendant.
(d)(2) If it is found that punitive damages are to be awarded, the trial shall
immediately be recommenced in order to receive such evidence as is relevant to
a decision regarding what amount of damages will be sufficient to deter, penalize,
or punish the defendant in light of the circumstances of the case. It shall then be
the duty of the trier of fact to set the amount to be awarded according to
subsection (e), (f),
or (g) [regarding limitations on amount recoverable] of this Code
section, as applicable.
O.C.G.A. § 51-12-5.1 (Supp. 1993).
16. Id.
17. No one seriously denies that an action for wrongful death is an action in tort.
Georgia's wrongful death statute, O.C.G.A. §§ 51-4-1 to -5 (1982 & Supp. 1993), can be
found in Title 51 of the Georgia Code, entitled simply "Torts."
18. See Trust Co. Bank v. Thornton, 186 Ga. App. 706, 710, 368 S.E.2d 158, 161 (1988)
(wrongful death plaintiffs rights derivative of decedent's rights); see also Southern Bell Tel.
& Tel. Co. v. Cassin, 111 Ga. 575, 589, 36 S.E. 881, 886 (1900) (representative stands in
decedent's shoes and is subject to same defenses and possesses same rights as decedent
would have had he survived); ROBERT E. CLEARY, ELDRIDGE'S GEORGIA WRONGFUL DEATH

ACTIONS § 1-10 (1987) [hereinafter CLEARY] (describing two types of wrongful death
statutes).
19. But see Stubblefield, 171 Ga. App. at 340,319 S.E.2d at 480 (holding that punitive
damages are not recoverable in wrongful death action); Truelove, 159 Ga. App. at 907, 285
S.E.2d at 558 (same); Roescher, 125 Ga. App. 420, 188 S.E.2d 154 (1972) (same); Engle, 165
Ga. at 134, 139 S.E. at 869 (to extent wrongful death statute permits recovery of more than
"actual loss" to survivor, it is punitive); Bell, 124 Ga. at 669, 53 S.E. at 112 (same); Collins
v. McPherson, 91 Ga. App. 347, 350-51, 85 S.E.2d 552, 555 (1954) (same).
20. Stubblefield, 171 Ga. App. at 340,319 S.E.2d at 480; Truelove, 159 Ga. App. at 907,
285 S.E.2d at 558; Engle, 165 Ga. at 134, 139 S.E. at 869; Roescher, 125 Ga. App. at 420,
188 S.E.2d at 154.
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tortfeasors who cause a homicide since the wrongful death damages are
partly punitive.21 These cases carry lack of analysis to new heights.
The courts' logic, although never succinctly stated from premise to
conclusion, proceeds as follows: The wrongful death statute allows
certain statutorily prescribed relatives of the decedent to sue for the
decedent's death.' These statutorily designated plaintiffs recover the
full value of the decedents life measured from the decedent's, and not
the survivors', perspective.' Since this amount may be more than the
actual or economic loss sustained by the survivors as a result of the
death, the wrongful death statute is itself punitive in nature, and no
punitive damages may be had in such an action, lest a "double penalty"
be imposed.24 In 1972, Judge Randall Evans, Jr. of the Court of
Appeals of Georgia, argued in a concurring opinion that the Supreme
Court of Georgia should correct this illogical and unjust anomaly in the
law.25 Judge Evans called Engle and its progeny a "mistake," but
reluctantly acknowledged that trial judges and judges of the Court of
Appeals of Georgia are bound by this unfortunate precedent.'
In Part II, this Article examines the history of the wrongful death
scheme and the case law construing the statutes. A careful study of the
case law and a logical analysis leads one to the irrebuttable conclusion
that wrongful death damages are compensatory and not punitive in any
respect.' Part III outlines compelling public policy reasons supporting
the allowance of punitive damages in a wrongful death case.' Part IV
surveys the law in other states regarding recovery of punitive damages
in wrongful death actions to determine if any thread of consistency runs
throughout the land.'

21. Stubblefweld, 171 Ga. App. at 340,319 S.E.2d at 480; Truelove, 159 Ga. App. at 907,
285 S.E.2d at 558; Engle, 165 Ga. at 134, 139 S.E. at 869; Roescher, 125 Ga. App. at 420,
188 S.E.2d at 154.
22. O.C.G.A. §§ 51-4-1 to -5 (1982 & Supp. 1993).
23. Id.
24. Stubblefield, 171 Ga. App. at 340,319 S.E.2d at 480; Truelove, 159 Ga. App. at 907,
285 S.E.2d at 558; Engle, 165 Ga. at 134, 139 S.E. at 869; Roescher, 125 Ga. App. at 420,
188 S.E.2d at 154.
25. Roescher, 125 Ga. App. at 422, 188 S.E.2d at 155 (Evans, J., concurring).
26. Id. In the special concurrence in Roescher, Judge Evans wrote: "I repeat that it
is with the greatest reluctance that I concur with the majority in this case, and I hope the
Supreme Court of Georgia will rectify the mistake made by the Engle case at the earliest
opportunity by overruling that case." Id.
27. See infra notes 37-77 and accompanying text.
28. See infra notes 78-84 and accompanying text.
29. See infra notes 85-105 and accompanying text.
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Finally, Part V analyzes the language of the cases which hold that the
wrongful death statute is punitive in nature," coupled with other cases
interpreting both the wrongful death provisions" and the punitive
damages statute,3 2 and concludes that even if one concedes for the sake
of argument that the wrongful death statute is partly punitive in nature,
its purpose is not the same as the new punitive damages statute-to
punish, penalize, or deter the defendant 3 Consequently, the new
punitive damages statute'l should operate within the wrongful death
statute, 3 and plaintiffs should at least be allowed to recover punitive
damages in connection with wrongful death claims that arose after July
1, 1987.36 This new punitive damages statute provides a logical and
effective medium through which to overturn the ancient, illogical rule
that has for decades wreaked injustice upon wrongful death victims and
their survivors and conferred an unjust benefit upon defendants whose
aggravated conduct resulted in premature death to citizens of Georgia.
II.
A.

GEORGIA'S WRONGFUL DEATH STATUTE

Its Roots
37
At common law, an action for tort damages expired with the victim.

With the enactment in 1846 of Lord Campbell's Act,3" the British
Parliament ushered in the first wrongful death cause of action recognized anywhere in the world.3 9 Every state in the union quickly sprang
into action, as jurisdiction after jurisdiction adopted wrongful death
statutes of their own.40 The Georgia General Assembly, not to be
outdone by its progressive brethren, followed suit in 1850.41

30. See infra notes 106-43 and accompanying text.
31. See infra notes 129-35 and accompanying text.
32. See infra notes 106-18 and accompanying text.
33. See infra notes 123-43 and accompanying text.
34. O.C.G.A. § 51-12-5.1 (Supp. 1993).
35. Id. §§ 51-4-1 to -5 (1982 & Supp. 1991).
36. This date is the effective date for the operation of Georgia's new punitive damages
statute. O.C.G.A. § 51-12-5.1 (Supp. 1993). Claims arising after this date are subject to
this provision, which should mean the demise at last of the anachronism that punitive
damages are unavailable in a wrongful death case, yet available in a case for property
damage. See infra notes 138-43 and accompanying text.
37. Baker v. Bolton, 1 Campbell 493, 170 Eng. Rep. 1033 (1808); see also STUART M.
SPEISER, RECOVERY FOR WRONGFUL DEATH § 1:1 (2d ed. 1975) [hereinafter SPEISER].
38. 9 & 10 Vict. Ch. 93 (1846).
39. 25A C.J.S. DEATH § 14 (1966).
40. SPEISER, supra note 37, at § 1:9.
41. 1 COBB'S DIGEST 476 (1851).
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Two types of wrongful death statutes emerged across the land.42 The
first type of wrongful death statute, modeled closely after Lord
Campbell's Act, created a new cause of action in favor of certain living
family members43 or in the decedent's personal representative."' The
second type of wrongful death statute, arising because of difficulties in
application of Lord Campbell-type acts, continued the cause of action for
personal injuries that the decedent would have had under the common
law as if the decedent had survived and were bringing the action
herself.'
This second form of wrongful death statute is sometimes
referred to as a "survival act"46 or a "continuation statute."47

Such

survival-type wrongful death statutes simply continue the cause of
action for tortious injury that the decedent would have possessed, but for
death, by providing that the decedent's claims survive to the decedent's
estate" or to statutorily named representatives-normally the surviving spouse or children or both.49
The primary substantive distinction between a traditional wrongful
death statute, such as those modeled after Lord Campbelrs Act, and a
survival-type wrongful death statute lies in the measure of damages the
plaintiff recovers. Under a traditional wrongful death statute, damages
are calculated from the perspective of the statutorily named beneficiaries,5" thus compensating their loss. On the other hand, under a
survival-type wrongful death provision, damages are calculated from the

42. WILLIAM L. PROSSER, THE LAW OF TORTS § 127 (4th ed. 1971) [hereinafter
PROSSER]; 12 AM, JUR. TRIALS, Wrongful Death Actions § 3 (1975) [hereinafter AM. JUR.
TRIMALS].
43. PROSSER, supra note 42, at § 127; AM. JuR. TRIALS, supra note 42, at § 4.
44. See, e.g., ARK. CODE ANN. § 16-62-102(a)(2) (1987); ILL. CODE ANN. ch. 70, para. 2
(1993); IND. CODE ANN. § 34-1-1-2 (Bums 1993).
45. PROSSER, supra note 42, at § 127. Currently only Connecticut, Georgia, Florida,
Mississippi, and Tennessee utilize survival type wrongful death provisions. See infranotes
91-99 and accompanying text.
46. PROSSER, supra note 42, at § 127. This term is not to be confused with a general
survival statute which continues all the decedent's causes of action she had before she died,
such as contract claims, etc. See O.C.G.A. § 9-2-41 (1982) (tort actions survive). A better
term for these provisions is a "survival-type wrongful death" provision. This Article
employs that term.
47. C. Frederick Overby & James E. Butler, Jr., What's a Human Life Really Worth?
Recovering Damages for Decedent's Non-Economic Losses in Georgia Wrongful Death
Actions, 7 GA. ST. L. REV. 439, 442 (1991).
48. PROSSER, supra note 42, at § 127.
49. See Georgia's wrongful death provision as codified at O.C.G.A. §§ 51-4-1 to -5 (1982
& Supp. 1993); see also CLEARY, supra note 18, at § 7 n.7; TENN. CODE ANN. § 20-5-106(a)
(Supp. 1992).
50. SPEISER, supra note 37, at § 1:9; see also, e.g., ARK. CODE ANN. § 16-62-102(a)(2)
(1987); ILL. REV. STAT. ch. 70, para. 2 (1993); IND. CODE ANN. § 34-1-1-2 (Burns 1993).
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perspective of the decedent, thus compensating her loss.5 ' Both types
of statutes appoint either the decedent's personal representative or a
relative to bring suit, but who brings suit is a mere formality once it is
established what is being compensated, 5 2 -either the survivors' losses
or the decedent's."
Traditional Lord Campbell's Act-type wrongful death statutes almost
universally allow damages in the amount of the economic losses
resulting from the decedent's death and nothing more.54 In contrast,

51. Indeed, Georgia's wrongful death statute is a survival-type provision. As noted by
the Supreme Court of Georgia:
[The plaintiffs] statutory right to recover for [the decedents] homicide is a
substitution of [the plaintiff] in [the decedent's] place for the purposes of
recovering for the injury inflicted upon him, and the measure of damages is the
value of the [decedent's] life to the [decedent] himself, not the value of his life to
the [plaintiffi. -iowever new it [the cause of action] may be, in the very nature
of things it cannot be independent; it is inherently rooted and grounded in the
injury to the [decedent]. It grows out of it, and is a part of it, having almost
complete identity of substance, and subject to the same defenses.' 'The statute...
continues, for the benefit of the [decedent] ... a right of action which at the
common law would have terminated at the death, and enlarges its scope to
embrace the injury resulting from death.'
Atlantic, Valdosta & W. R.R. v. McDilda, 125 Ga. 468, 471, 54 S.E. 140, 142 (1906). For
other survival-type wrongful death provisions see CONN. GEN. STAT. § 52-555 (1991); FLA.
STAT. ANN. § 768.21 (West 1986); Miss. CODE ANN. § 11-7-13 (Supp. 1992); TENN. CODE
ANN. § 20-5-106(a) (Supp. 1993); see also CLEARY, supra note 18, at § 1-10 (1987).
52. For instance, several states' wrongful death provisions provide for prosecution of
the action by the decedent's estate, then a division of the recovery among certain
statutorily named representatives. Many even delineate which portions of the recovery go
to the estate and are subject to the rights and claims of creditors. See, e.g., MICH. COMP.
LAWS § 600.2922 (1986); MISS. CODE ANN. § 11-7-13 (Supp. 1992); N.J. STAT. ANN.
§§ 2A&31-2 and 2A:31-4 (1987); OHIO REV. CODE ANN. § 2125.02(A)(1) (Baldwin 1992).
53. For instance, it makes no difference whether under a survival act the estate, or
certain relatives who would receive the money from the estate in all probability anyway,
are given the right to sue to recover the decedents losses. Either way, someone close to
the decedent represents her interests and attempts to vindicate those interests.
Furthermore, it makes absolutely no difference whether the cause of action is technically
considered new or merely a continuation of the decedent's cause of action, because the crux
of either scenario remains that at common law, no action existed to redress death, and
after the statute, a remedy exists. Georgia's wrongful death statute, a survival-type
wrongful death statute that courts nonetheless say created a new cause of action in certain
statutorily named beneficiaries, places the plaintiff directly in the shoes of the decedent,
subject to any defense that could have been pleaded against the decedent. Cassin, 111 Ga.
at 589, 36 S.E. at 886. So, technically speaking, Georgia's statute is most definitely a
continuation of the decedent's cause of action; it only creates a new cause of action to the
extent that no cause of action for death could have been brought at common law.
54. 22A AM. JUR. 2d Death § 7 (1988); see also AM. JUR. TRIALS, supra note 42, at § 6.
For a discussion of what various states allow as recoverable damages based on the "loss
to survivors" theory, see SPEISER, supra note 37, at § 3:1; AM. JUR. TRIAIS, supra note 42,
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survival-type wrongful death statutes, designed to compensate for the
whole loss suffered by the decedent, usually provide for recovery of
special damages for the economic losses flowing from the decedent's
death and general damages for the destruction of the decedent's capacity
to carry on life's activities that do not result in economic loss."5 One
should immediately note that allowing compensation for a decedent's
noneconomic losses is no different than allowing a victim who survives
a tortious injury to recover general damages for those components of the
loss of enjoyment of life, inability to pursue leisure activities, and the
like for which general damages are typically awarded in personal injury
actions in Georgia and other states.

B. Its Substance
Georgia's wrongful death statute, like other wrongful death acts, arose
in the wake of Lord Campbell's Act.56 While American jurisdictions
struggled with the theory and application of their traditional death
acts,57 Georgia and a few other innovative states' crafted survivaltype wrongful death provisions that fully compensate for the ultimate
injury to the victim--death and all its consequences, economic and
noneconomic.59 The Georgia wrongful death provision provides that the
plaintiff, although statutorily named, shall recover the "[flull value of
the life of the decedent, as shown by the evidence."' 0 So the measure
of damages provided by the Georgia General Assembly applies from the

at §§ 17-23.
55. See AM. JUR. TRIALS, supra note 42, at §§ 5-7; Chase v. Fitzgerald, 132 Conn. 461,
45 A.2d 789, 792 (1946) (noneconomic general damages allowed to compensate for lost life).
Georgia cases hold similarly. See Reliance Ins. Co. v. Bridges, 168 Ga. App. 874, 888, 311

S.E.2d 193, 207 (1983) (value of child's life to be determined not by lost future earning
capacity, but by enlightened conscience of jury taking into account such factors as child's
age, life expectancy, precocity, health, mental and physical development, family
circumstances, and from experience and knowledge of human affairs on part of jury); see
also McDilda, 125 Ga. at 471, 54 S.E. at 142 (wrongful death act designed to compensate
for loss to decedent); Cassin, 111 Ga. at 589, 36 S.E. at 886 (plaintiff recovers for loss to
decedent and thus steps into decedent's shoes, acquiring all rights and becoming vulnerable
to all defenses).
56. See supra notes 37-55 and accompanying text.
57. See supra note 45 and accompanying text.
58. See CONN. GEN. STAT. § 52-555 (1991); FLA. STAT. ANN. § 768.21 (West 1986);
O.C.G.A. §§ 51-4-1 to -4-5 (1982 & Supp. 1993); Miss. CODE ANN. § 11-7-13 (Supp. 1992);
TENN. CODE ANN. § 20-5-106(a) (Supp. 1992).
59. See supra note 55 (arguing that what makes a survival statute a survival statute
as opposed to a death statute is the measure of recovery to be awarded, from the decedent's
perspective, like Georgia's, or from the statutory beneficiaries' perspective).
60. O.C.G.A. § 51-4-1 (1982).
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decedent's perspective, compensating for the loss of her full, complete
life; some losses being economic and others noneconomic."'
The archaic line of cases decided by the supreme court declaring the
Georgia wrongful death statute punitive6 2 obviously misapplies the
language of the provision based upon an erroneous understanding of
both the substance of our wrongful death provision and the aboveoutlined history of wrongful death statutes. Consequently, the Court of
Appeals of Georgia and trial courts, in reaffirming the principle that
punitive damages are not recoverable in connection with a wrongful
death claim, have with no analysis been forced to blindly follow years of
fallacious precedent. This precedent in essence provides that because
the statutorily named survivors can recover more than their "actual
[economic] loss," the statute must be deemed punitive.63 This conclusion is not correct for a number of reasons.
First, the wrongful death statute's plain language suggests that it was
designed solely to compensate for the decedent's loss of life. After all, no
compensation existed in Georgia at common law for this gravest of all
possible injuries to a human being." Further, the Georgia wrongful
death statute, while allowing a more progressive measure of damages as
compared to those damages recoverable under traditional Lord Campbell's Act-type death statutes, provides only for the "full value" of that
which was lost and nothing more.65 No measure of recovery could be
more compensatory.
Second, in Georgia, the wrongful death scheme focuses solely upon the
decedent. Wrongful death damages are not based on the defendant's
culpability; other states' concededly punitive wrongful death statutes
provide for such a measure of damages.6 However, when considering

61. Id.
62. Stubblefield, 171 Ga. App. at 340,319 S.E.2d at 480; Truelove, 159 Ga. App. at 907,
285 S.E.2d at 558; Engle, 165 Ga. at 134, 139 S.E. at 869; Bell, 124 Ga. at 668, 53 S.E. at
112; Roescher, 125 Ga. App. at 188, S.E.2d at 154; McPherson, 91 Ga. App. at 351, 85
S.E.2d at 555.
63. Stubblefield, 171 Ga. App. at 340, 319 S.E.2d at 480. This lack of analysis is
astonishing. One could just as easily state that because juries sympathetically yield to the
emotional exhortations of a skilled plaintiffs lawyer, compensatory damages systematically
overcompensate plaintiffs for their injuries. Such an argument is frequently made by
lawyers defending claims for personal injury or wrongful death. Under such reasoning, one
would ludicrously conclude that compensatory damages are always partly punitive and no
punitive damages should ever be awarded in any case tried to a jury.
64. See supra notes 37-41 and accompanying text.
65. O.C.G.A. §§ 51-4-1 to -5 (1982 & Supp. 1993).
66. PROSSER, supra note 42 (citing Bonner v. Williams, 370 F.2d 301 (5th Cir. 1967)
(applying Alabama law)).
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the issue of punitive damages under Georgia law, the fact finder must
focus solely upon the conduct of the defendant and not the decedent.67
Third, Georgia's provision providing for the nonabatement of tort
actions upon the death of the victim indicates that the general assembly
intended punitive damages to be recoverable in connection with a
wrongful death case.' The provision specifically refers to an action for
wrongful death, providing that such a claim shall not abate upon the
death of the plaintiff. The enactment also specifically provides that
even though the death of the defendant does not abate any cause of
action, no punitive damages shall be recovered if the defendant is
dead."7 So, by negative implication, Georgia's survival act allows one
to recover punitive damages in connection with the statutorily prescribed
torts, including wrongful death, as loyxg as the defendant is living. The
statute in no way forbids punitive damages if the plaintiff is dead. Also,
if the general assembly did not intend to allow punitive damages in
connection with a wrongful death case, it would have so provided
explicitly within the wrongful death provision as it did in the nonabatement provision, which precludes punitive damages claims from being
asserted against estates of deceased tortfeasors.
Fourth, the argument that the Georgia wrongful death provision is
punitive is theoretically flawed. This fact becomes manifest when one
compares the different measures of recovery that might result if
damages were measured from the survivor's perspective rather than
from the deceased's. If the wrongful death statute were truly punitive
because the statutorily named plaintiffs or survivors can recover more
than their "actual [economic] loss," in a case where the survivors can
prove that their actual loss was more than the loss to the decedent, the
wrongful death statute would presumably cease being punitive. The

67. O.C.G.A. § 51-12-5.1 (Supp. 1993); see also Bagley v. Shortt, 261 Ga. 762, 410
S.E.2d 738 (1991); Hospital Auth. v. Jones, 259 Ga. 759, 386 S.E.2d 120 (1989).
68. O.C.G.A. § 9-2-41 (1983) states the following:
No action for a tort shall abate by the death of either party, where the wrongdoer
received any benefit from the tort complained of; nor shall any action or cause of
action for the recovery of damages for homicide, injury to the person, or injury to
property abate by the death of either party .... []n the event of the death of the
wrongdoer before an action has been brought against him, the personal
representative of the wrongdoer in such capacity shall be subject to the action just
as the wrongdoer himself would have been during his life, provided that there
shall be no punitive damages against the personal representative.
Id.
69. Id. The provision literally refers to an action for "homicide," but since the wrongful
death provision constitutes Georgia's sole tort remedy for death, the statute must be
referring to wrongful death claims.
70, Id.
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survivors would thus be free to pursue a punitive damages claim. 71
The absurdity of this situation is apparent: if the survivors prove and
the jury finds that the value of the decedent's life to the survivors is
more than the value of the decedent's life to himself, punitive damages
would be permissible; if the survivors prove and the jury finds that the
value of the decedent's life is the same for the survivors and decedent,
punitive damages would be allowed; if the survivors cannot prove and
the jury does not find either of the above fact patterns, no punitive
damages would be permissible. Absurd as it seems, this scenario
logically follows from the Georgia courts' reasoning. Not surprisingly,
the decisions that have declared punitive damages not recoverable in
connection with a wrongful death claim have never carried their analysis
so far.72
Fifth, Georgia's wrongful death scheme, in allowing recovery of general
damages for intangible or noneconomic losses beyond the mere economic
injury suffered as a result of the tort, provides no practical impetus for
the distinction employed by Georgia courts. Georgia courts allow general
damages above and beyond proven economic losses in many situations,
including pain and suffering, loss of enjoyment of life, and inability to
pursue leisure activities in the garden variety personal injury case.73
One cannot logically say that damages assessed for noneconomic losses
in a wrongful death case should be labeled punitive in nature, whereas
general damages awarded for the same items in a personal injury case
when the victim survives are labeled compensatory.
Ironically, only in the cases inflicting the greatest and most final
injury possible to a human being--death-are punitive damage claims
forbidden. It is often in those cases where death results that the
deterrence of antisocial conduct is needed most. Thus, the present

71. Such a situation is relatively easy to imagine. For instance, the decedent may have
been suicidal and wishing for death, yet refused to take his own life because he supported
a family. His life may have been worth very little to him, but to his family, who valued
him very much and depended upon him for support, his life had great value.
72. The courts only discuss the wrongful death provision's potential punitiveness with
respect to the situation where the plaintiff's actual loss amounts to less than the decedent's
(the measure used to arrive at the proper amount of damages) and overcompensation
results. See, e.g., Stubblefield, 171 Ga. App. at 340, 319 S.E.2d at 480. The courts never
address what happens in the equally likely situation where the plaintiffs languish
undercompensated because they valued the decedents life more than the decedent did.
Should punitive damages be allowed in such a scenario? Yes, if the logic the courts have
used is carried to its inevitable conclusion.
73. Reiss v. Howard Johnson's, Inc., 121 Ga. App. 119, 173 S.E.2d 95 (1970); Dodson
v. Cobb, 92 Ga. App. 654, 89 S.E.2d 552 (1955); Coleman v. Dublin Coca-Cola Bottling Co.,
47 Ga. App. 369, 170 S.E. 549 (1933); Bibb Countyv. Ham, 110 Ga. 340,35 S.E. 656 (1900).
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scheme benefits the wrongdoers who need to be deterred, rather than the
community which needs to be protected.
Finally, the Georgia wrongful death statute is a survival-type wrongful
death provision, as evidenced by its provision for damages measured
from the decedent's perspective, the primary indicium of a survival-type
wrongful death statute. 74 The fact that certain relatives, and not the
decedent's estate, bring the action makes no substantive difference.75
Yet, the courts that have declared the wrongful death provision penal to
the extent that recovery exceeds proven economic loss rely exclusively
upon this formality.76 It is commonly held, however, that punitive
damages may be awarded under a survival-type
wrongful death act, but
77
not under a Lord Campbell-type death act.

74.

The [plaintiff's] statutory right to recover for [the decedent's] homicide is a
substitution of [the plaintiff] in [the decedent's] place for the purposes of
recovering for the injury inflicted upon him, and the measure of damages is the
value of the [decedent's] life to the [decedent] himself, not the value of his life to
the [plaintiff] .... However new [the cause of action] may be, in the very nature
of things it cannot be independent; it is inherently rooted and grounded in the
injury to the [decedent]. It grows out of it, and is a part of it, having almost
complete identity of substance, and subject to the same defenses .... The statute
I.. continues for the benefit of the [decedent] a right of action which, at the
common law, would have terminated at the death, and enlarge [sic] its scope to
embrace the injury resulting from death.
McDilda, 125 Ga. at 471, 54 S.E. at 142. See also supra notes 45-55 and accompanying
text.
75. See supra notes 50-53 and accompanying text.
76. Engle, 165 Ga. at 134, 139 S.E. at 869, reasons that since the plaintiff, by virtue
of the wrongful death statute, may recover based on the full value of the life to the
decedent, an amount which may be more than the actual loss to the plaintiff, the statute
is penal in nature. Thus, allowing recovery under the wrongful death provision and
punitive damages would provide a "double penalty," and such an intention "is not to be
imputed to [the Legislature), except in cases which are clear and free from doubt." Id,
Obviously, if Georgia's wrongful death provision provided for the decedent's estate to bring
suit, then the decedent would technically be the plaintiff and no supposed "overcompensation" could result. Yet, who brings suit is a mere technicality. Georgia made certain
beneficiaries plaintiffs to avoid the problems of probate, descent, and distribution that arise
and must be dealt with when the estate brings the wrongful death claim. See, e.g., MICH.
COmP. LAws § 600.2922 (1986); MIss. CODE ANN. § 11-7-13 (Supp. 1992); N.J. STAT. ANN.
§§ 2A:31-2 and 2A:31-4 (1986); OHIO REV. CODE ANN. § 2125.02 (Baldwin 1992) (providing

within their wrongful death schemes detailed distribution delineations).
77. PROSSER, supra note 42, at n.80 (citing Kern v. Kogan, 93 N.J. Super. 459,226 A.2d
186 (1967)).
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PUBLIC POLICY SUPPORTING IMPOSITION OF PUNITIVE DAMAGES
IN WRONGFUL DEATH CASES

Several policy reasons warrant the imposition of punitive damages in
aggravated wrongful death cases. In contrast, virtually no public policy
arguments supporting the present anomaly in the law can be imagined.
The practical effect of Engle and its progeny benefits wrongdoers and not
society in any respect. The public policy arguments in support of
allowing punitive damages in connection with wrongful death claims and
against the present anomaly are numerous.
The punitive damages provision focuses only upon the defendant.7"
By insisting that the propriety of punitive damages in certain circumstances depends wholly upon a fortuity irrelevant to the defendant's
conduct (whether or not the plaintiff dies), Georgia courts divest the
punitive damages provision of its purpose. Such a result theoretically,
if not practically, fails to discourage the aggravated antisocial conduct
resulting in death. The anomaly practically but unintentionally rewards
defendants (by limiting their ultimate exposure for damages) for the
more devastating injury-death-rather than deterring and punishing
proportionally the defendant's conduct according to the circumstances. 79
Another logical reason the decedent should recover punitive damages
for a claim the decedent would otherwise have in connection with
Georgia's wrongful death provision is based simply on fairness. In a
wrongful death action in Georgia, the defendant benefits from any and
all defenses it would have had if the decedent lived, such as the
comparative negligence of the decedent.8 " Yet, in Georgia, the victim
is stripped of a claim merely because of death. A provision that affords
all defenses to one side operates unfairly if it strips claims from the
other.
The present status of the law confers upon actual and prospective
tortfeasors an element of economic certainty relative to the ultimate cost
of engaging in antisocial conduct by lessening their ultimate exposure for
8 1 One cannot ignore the
damages in connection with a mortal irury.

78. O.C.G.A. § 51-12-5.1(a) (Supp. 1993) provides that punitive damages may be
awarded in order to punish, penalize, or deter defendants.
79. O.C.G.A. § 51-12-5.1(b) (Supp. 1993) provides that punitive damages may be
awarded where the defendant's actions showed "willful misconduct, malice, fraud,
wantonness, oppression, or that entire want of care which would raise the presumption of

conscious indifference to consequences."
80.
81.

See Cassin, 111 Ga. at 589, 36 S.E. at 886 (plaintiff steps into shoes of decedent).
O.C.G.A. § 51-12-5.1 (Supp. 1993).
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notion that the more expensive aggravated antisocial conduct becomes,
the greater the deterrent effect upon actual and prospective wrongdoers.
Disallowing punitive damages in wrongful death actions undermines
our jury system. The present policy prevents citizen jurors from
deterring the aggravated antisocial conduct that results in death.
Potentially lethal conduct that poses the greatest danger possible needs
to be deterred most for the benefit of society. Such an anomaly could not
have been intended by the legislature.
Allowing punitive damages in connection with wrongful death claims
will promote judicial economy. Lawyers for plaintiffs and defendants, as
well as the courts, spend countless time and go to great expense gleaning
and weighing evidence in support of and in opposition to estate claims
for pre-impact fright and shock, post-impact pain and suffering, or
whatever other estate claims can be asserted upon which to append and
sustain a claim for punitive damages.8 2 Often, plaintiffs succeed in
offering enough evidence supporting an estate claim to get their punitive
damages claim to the jury But what of unfortunate claimants like
Robert Causey who suffer trivial property damage, die almost instantaneously, and cannot produce evidence that they actually or presumably
suffered during a perceptible duration of time subsequent to tortious
contact and prior to death?' What of defendants whose conduct smites
swiftly?"4 The legislature could not have intended for such defendants
to go undeterred, if their conduct exceeds mere negligence and rises to
the level contemplated under the punitive damages statute, sheerly
because they killed their victims, rather than injuring them. Much
wasted time and effort by lawyers and judges pursuing, opposing, and
weighing the evidence relative to estate claims for ante mortem damages
would not be necessary if the courts simply allowed punitive damages to
be recovered in connection with wrongful death claims in appropriately
aggravated cases.

82. See CLEARY, supra note 18, at § 6-2 n.1 ("[P]unitive damages may be awarded to

the administrator of [an] estate in connection with the injuries, pain and suffering of the
deceased").

83. Causey v. C.S.X Transp., Inc., Civil Action File No. 89V34475 (State Court of
Fulton County, Ga., Nov. 13, 1990).
84. The most violent tortious conduct often results in swift death. A train, for instance,
that hits a car broadside at 60 miles per hour at a blind intersection kills without pause.
An exploding gas tank incinerates those inside in the wink of an eye.
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OTHER JURISDICTIONS

Sixteen states' wrongful death schemes specifically allow punitive

damages in wrongful death cases.85 Two statutes arguably prohibit
punitive damages in wrongful death cases." All other states, like
Georgia, reach the conclusion of whether or not to allow punitive
damages in wrongful death cases through statutory interpretation.8 7
Since the various wrongful death statutes are as eclectic as the states
from whence they emerge, direct comparison is basically futile.'M But
all the statutes, in substance, reflect their heritage as an outgrowth of
either a Lord Campbell's Act-type death statute or a survival-type
wrongful death statute. 9 Thus, in order to glean any meaning from
the vast enactments, one must analyze the other state statutes that most
closely resemble Georgia's wrongful death scheme, comparing substance
and application.'
Besides Georgia, Connecticut,9 1 Florida, 92 Mississippi,9 3 and Tennessee94 have enacted survival-type wrongful death provisions.
Although each provision is worded differently, each in substance
provides for recovery of the damages suffered by the decedent in much
the same way as Georgia's wrongful death scheme.9 5 In all these

85. ARIZ. REV. STAT. ANN. § 12-613 (1992); COLO, REV. STAT. § 13-21-203 (Supp. 1992);
KY. REV. STAT. ANN. § 411.130 (Baldwin 1992); MASS. ANN. LAWS ch. 229, § 2 (Supp. 1992);
MO. ANN. STAT. § 537.090 (1988); MONT. CODE ANN. § 27-1-221 (1992); NEV. REV. STAT.

ANN. § 41.085 (1986); N.M. STAT. ANN. § 41-2-3 (1978); N.Y. EST. POWERS & TRUSTS § 54.3(b) (Supp. 1993); N.C. GEN. STAT. § 28A-18-2(b)(5) (1992); OKLA. STAT. § 1053(C) (1988);
OR. REV. STAT. § 30.020(2)(e) (1988); S.C. CODE ANN. § 15-51-40 (law Co-op. 1977); TEX.
[CIVIL PRACTICE AND REMEDIES] CODE ANN. § 71.009 (West 1986); VA. CODE ANN. § 8.01-52
(Michie 1984); WYO. STAT. § 1-38-102(c) (1988).
86. OHIO REV. CODE ANN. § 2125.02(B) (1992) states that "[c]ompensatory damages
may be awarded in an action for wrongful death and may include [certain types of
compensatory damages]." Thus, at least by negative implication, punitive damages are not
to be allowed in a wrongful death case. See also CAL. CIV. PROC. § 377 (Supp. 1993).
87. See SPEISER, supra note 37, at § 3:4.
88. SPEISER, supra note 37, at Appendix A (listing each state's wrongful death scheme).
89. See supra notes 37-55 and accompanying text.
90. Compare O.C.G.A. § 51-4-1 to -5 (1982 & Supp. 1993), with CONN. GEN. STAT. § 52555 (1991); FLA. STAT. ANN. § 768.21 (West 1986); Miss. CODE ANN. § 11-7-13 (Supp. 1992);
TENN. CODE ANN. § 20-5-106 (Supp. 1992).
91. CONN. GEN. STAT. § 52-555 (1991).
92. FLA. STAT. ANN. § 768.21 (West 1986).
93. Miss. CODE ANN. § 11-7-13 (Supp. 1992).
94. TENN. CODE ANN. § 20-5-106(a) (Supp. 1992).
95. Compare O.C.G.A. § 51-4-1 to -5 (1982 & Supp. 1993), with CONN. GEN. STAT. § 52555 (1991); FLA. STAT. ANN. § 768.21 (West 1986); Miss. CODE ANN. § 11-7-13 (Supp. 1992);
TENN. CODE ANN. § 20-5-106(a) (Supp. 1992).
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statutes outside Georgia, except Tennessee, which allows either the
decedent's personal representative or a statutorily-named relative to
bring suit," the decedent's personal representative brings suit under
the wrongful death provision.97 Each jurisdiction with a survival-type
wrongful death provision, except Georgia," allows punitive damages in
connection with a wrongful death case."
The reason Georgia denies punitive damages in connection with
wrongful death claims stems from a procedural quirk in the Georgia
wrongful death statutory scheme and not the inevitable will of the
general assembly."° Under the Georgia wrongful death scheme, the
plaintiff is a statutorily-named relative, not the decedent's estate, and
damages are measured from the decedent's perspective."' Thus, the
plaintiff-relative may recover more than her actual loss because the
economic and noneconomic or intangible losses of the decedent are fully
compensated, and to this extent, suggest jurists in earlier cases, the
provision is punitive."0 2 Under most other statutory schemes employing survival-type wrongful death statutes, the plaintiff is the decedent's
opportunity to duplicate Georgia's compensation
estate, and thus no
103
incongruity exists.

Georgia courts rely too heavily upon this procedural nuance. The
provision merely provides in a more straightforward way who recovers
for the decedent's losses since obviously the decedent herself cannot.
Other states utilizing survival-type schemes must provide, in addition
to who sues, for whose benefit the estate's recovery vests. 0 4 Moreover,
Tennessee's survival-type scheme, similar to Georgia's, provides for

96.

TENN. CODE ANN. § 20-5-106(a) (Supp. 1992).

97. CONN. GEN. STAT.

§ 52-555 (1991); FLA. STAT. ANN. § 768.21 (West 1986); Miss.

CODE ANN. § 11-7-13 (Supp. 1992); TENN. CODE ANN. § 20-5-106(a) (Supp. 1992).

98. See O.C.G.A. § 51-4-1 to -5 (1982 & Supp. 1993).
99. See, e.g., Murphy v. New York & New Haven R. Co., 29 Conn. 496 (1861) (punitive
damages allowed in connection with wrongful death claim); Pan American Bank v. Langan,
315 So. 2d 216 (Fla. App. 1975) (same); McGowan v. Estate of Wright, 524 So. 2d 308
(Miss. 1988) (same).
100. See O.C.G.A. §§ 51-4-1 to -4-5 (1982 & Supp. 1993).
101. Id.
102. Stubblefield, 171 Ga. App. at 340, 319 S.E.2d at 480; Truelove, 159 Ga. App. at
907, 285 S.E.2d at 558; Engle, 165 Ga. at 134, 139 S.E. at 869; Bell, 124 Ga. at 668, 53 S.E.
at 112; Roescher v. Lehigh Acres Dev., 125 Ga. App. 420, 188 S.E.2d 154 (1972);
McPherson, 91 Ga. App. at 351, 85 S.E.2d at 555.
103. But see TENN. CODE ANN. § 20-5-106(a) (Supp. 1992), which allows either the
personal representative or certain named relatives to bring the wrongful death suit.
104. See CONN. GEN. STAT. § 52-555 (1991); FLA. STAT. ANN. § 768.21 (West 1986);
MISS. CODE ANN. § 11-7-13 (Supp. 1992); TENN. CODE ANN. § 20-5-106(a) (Supp. 1992).
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certain statutorily-named relatives to bring suit, yet punitive damages
may still be recovered." 6
V. GEORGIA'S LATEST PUNITIVE DAMAGES STATUTE--A NEW
OPPORTUNITY FOR CHANGE
0
Engle ' is the case most often cited for the proposition that punitive
damages are not recoverable in Georgia in connection with a wrongful
death claim.'0 7 Whether or not the punitive damages provision of the
0 8 which allowed
time,"
additional (punitive) damages based upon such
an award's deterrent effect or to compensate the injured feelings of the
plaintiff,0" warranted this conclusion, it should be reconsidered under
Georgia's current punitive damages provision, which focuses solely upon
the award's ability to punish, deter, or penalize the defendant.1 0
The court in Engle.. reasoned that to the extent the wrongful death
statute provides statutory beneficiaries with a measure of recovery
greater than their actual proven economic loss, it is punitive in
nature." 2
These archaic opinions postulate that since punitive
damages are obviously punitive in nature, allowing both wrongful death
recovery, which exceeds proven economic loss and classic punitive
damages, results in the imposition of a "double penalty.""' The cases
reason, "[wihile the [1egislature could impose double damages, such
intention is not to be imputed to it, except in cases which are clear and
free from doubt."" 4
Although the court reasoned no farther, its logic clearly does not apply
to the new punitive damages statute."5 The crux of the holding was
the double penalty that presumably existed.'
Presently, even if one
concedes for the sake of argument that the Georgia wrongful death

105. Compare O.C.G.A. §§ 51-4-1 to -5 (1982 & Supp. 1993), with TENN. CODE ANN.
§ 20-5-106(a) (Supp. 1992).
106. 165 Ga. 131, 139 S.E. 868 (1927).
107. GA. CIw. CODE § 4503 (1911) stated that "[i]n every tort there may be aggravating
circumstances, either in the act or the intention, and in that event the jury may give

additional damages, either to deter the wrongdoer from repeating the trespass, or as
compensation for the wounded feelings of the plaintiff."

108. 165 Ga. at 134, 139 S.E. at 869.
109. Id.
110. O.C.G.A. § 51-12-5.1 (Supp. 1993).
111.

165 Ga. at 134, 139 S.E. at 869.

112. Id.
113. Id.
114. Id.
115. O.C.G.A. § 51-12-5.1 (Supp. 1993).

116. 165 Ga. at 134, 139 S.E. at 869.
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provision is partly penal in nature, (both law and logic indicate
otherwise)," 7 no double penalty oppresses these defendants by
applying the punitive damages provision in wrongful death cases. The
new punitive damages provision focuses solely upon the defendant in
arriving at the proper measure of damages, while the wrongful death
provision focuses solely upon the decedent to arrive at the proper
measure of damages.1
The two no longer overlap in any possible
way, so the potential for a double penalty is gone.
To illustrate, one must analyze the basic operation of the two statutes
in isolation. Under the wrongful death statute, the plaintiff recovers the
"full value" of the decedent's life. 1 9 This amount is neither reduced
nor enhanced according to its ability to punish, penalize, or deter the
defendant.12 The most vicious killer pays the same amount as the
most innocent tortfeasor, who momentarily succumbs to inadvertence
amounting to mere negligence. Even if Georgia's wrongful death
provisions were penal in any way, they are not designed to punish, deter,
or penalize the defendant because the measure of recovery derives from
focusing upon the victim, not the tortfeasor. Thus, Georgia's previous
punitive damages provision,121 which also focused to a limited extent
upon the victim in that it could compensate for wounded feelings,
arguably overlapped with the wrongful death provision.122
Under the new punitive damages statute," which punishes, deters,
or penalizes defendants according to the egregiousness of their conduct,
the plaintiffs circumstances in no way affect the measure of recovery.124 In fact, this new punitive damages statute mandates that
courts not look to anyone but the defendant in arriving at the proper
measure of damages.'25 Given the legislative mandates in both
statutes as to the proper measure of recovery, the wrongful death statute
focusing entirely upon the plaintiffs decedent and not the defendant in

117.
118.

This proposition is tenuous at best. See supra notes 56-77 and accompanying text.
O.C.G.A. §§ 51-4-1 to -5 (1982 & Supp. 1993).

119. Id.
120. Id. (making no reference to the defendant at all in the determination of the proper
amount of damages awardable).
121. O.C.G.A. § 51-12-5 (1982) allowed punitive damages in order to deter defendants
or to compensate the plaintiff for injured feelings.
122. Again, this is only assuming that the court in Engle was correct in concluding that
the wrongful death statute is penal in nature. These authors question the logic of this
conclusion.
123. O.C.G.A. § 51-12-5.1 (Supp. 1993).
124. Id.
125. O.C.G.A. § 51-12-5.1(c) (Supp. 1993) states that "[plunitive damages shall be
awarded not as compensation to a plaintiff but solely to punish, penalize, or deter a

defendant." (emphasis added).
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any way,1" 6 and the punitive damages statute focusing entirely upon
the defendant and not the decedent or anyone else in any way,'27 the

two statutes cannot possibly overlap. No double penalty exists, 12 8 and
consequently, punitive damages should be allowed in connection with a

wrongful death claim.
This interpretation makes sense for a number of other practical
reasons explained in appellate decisions. First, in Georgia, any mention
by counsel to the jury that the wrongful death statute is punitive in
nature constitutes reversible error. 129

former punitive damages statute. 30

This fact coincides with the

Under that provision, plaintiffs

were not entitled to show the jury evidence of the defendant's financial

worth.13 ' Since additional considerations other than just the defendant's circumstances were considered, the court deemed proof of the
defendant's wealth more prejudicial than probative. 3 2 Under the new
punitive damages statute, 3 ' however, evidence of a defendant's
financial worth comes in to determine the amount of damages necessary
to satisfy the statutorily specified purposes of this new enactment.S
No jury can properly punish, penalize, or deter a defendant without
knowing just what will suffice to achieve those ends.'3 5

If one of the wrongful death statute's purposes was to punish,
penalize, or deter defendants, then juries should know of the defendant's
assets, so that their verdict can accomplish this goal.3 6 The wrongful

126. See O.C.G.A. §§ 51-4-1 to -5 (1982 & Supp. 1993).
127. See O.C.G.A. § 51-12-5.1 (Supp. 1993).
128. Certainly, if one buys the argument that the wrongful death statute is penal,
allowing punitive damages as well would technically allow a double penalty. But the court
in Engle made clear when it referred to the taboo as "double damages" that what was
forbidden was double recovery for the same thing. 165 Ga. at 134, 139 S.E. at 869. Since
the new punitive damages statute punishes, penalizes, and deters defendants, and since
the wrongful death statute serves none of these functions, no double recovery exists. See
supra notes 118-22 and accompanying text. Neither statute's purposes can be met by the
operation of the other.
129. Gielow v. Strickland, 185 Ga. App. 85, 86, 363 S.E.2d 278, 279-80 (1987).
130. O.C.G.A. § 51-12-5 (1982).
131. Bob Maddox Dodge, Inc. v. McKie, 155 Ga. App. 263, 264, 270 S.E.2d 690, 692
(1980).
132. Id.
133. O.C.G.A. § 51-12-5.1 (Supp. 1993).
134. Jones, 259 Ga. at 761, 386 S.E.2d at 122.
135. See id.
136. Lawyers should be allowed, in such a case, to argue to the jury that it should
punish the defendant for its deadly conduct. Lawyers should be able to show the jury the
financial circumstances of the defendant in order for the jury to fashion an adequate
punishment.
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death statute is not designed for such a goal, however,
as it is completely
137
blind to the conduct or means of the defendant.
Second, even though Georgia courts disallow punitive damages in
wrongful death cases because of their aversion to awarding a double
penalty,t the same courts never question the propriety of appending
punitive damages to a claim made by the decedent's estate for postinjury, pre-death pain and suffering,13 9 or any other nonwrongful death
claim the decedent's executor or administrator successfully maintains.
Accordingly, in practice, many punitive awards are related to wrongful
death claims filed and tried contemporaneously with estate claims,
though technically appended to such estate claims."4
If the wrongful death statute's141 purpose operated to punish,
penalize, and deter defendants so as to overlap with the new punitive
damages provision, 41 then Engle143 and its progeny might arguably
have merit. However, such is clearly not the case because the wrongful
death statute is compensatory in concept and application.
VI.

CONCLUSION

For years, the Georgia courts have spun the law of wrongful death
recovery to exclude punitive damages, stitching together an intricate but
illogical legal fiction to preclude recovery of punitive damages in
connection with a wrongful death claim.'
The law in Georgia relative
to this issue resembles a mosaic with but one common
thread-illogic. 4 Until recently, however, the legislature has done
nothing to permit our courts to initiate change in the old way of
thinking, which inactivity has undoubtedly encouraged the courts to hold
fast to their longstanding, yet illogical, interpretations.14" Because of

137,

See supra notes 118-22 and accompanying text.

138. See Engle, 165 Ga. at 134, 139 S.E. at 869 (relying on this "double penalty" in
disallowing recovery of punitive damages in connection with wrongful death claim).
139. See Stubblefield, 171 Ga. App. at 340-41,319 S.E.2d at 480 ("[defendant] does not
dispute the [plaintiffs] award and we are dealing here only with the exemplary damages
sought by the administrator of the estate in connection with the injuries, pain and suffering
of the deceased minor child ....
0).
140. See Stubblefield, 171 Ga. App. 331, 319 S.E.2d 470.
141. O.C.G.A. §§ 51-4-1 to -5 (1982 & Supp. 1993).
142. O.C.G.A. § 51-12-5.1 (Supp. 1993).
143. 165 Ga. 131, 139 S.E. 868 (1927).
144. See supra notes 62-77 and accompanying text.
145. Id.
146. See Stubblefeld, 171 Ga. App. at 340, 319 S.E.2d at 480 (punitive damages not
allowed in connection with wrongful death claim); Trueloue, 159 Ga. App. at 907, 285
S.E.2d at 558 (same); Roescher, 125 Ga. App. 420, 188 S.E.2d 154 (1972); Engle, 165 Ga.
at 134, 139 S.E. at 869 (wrongful death statute punitive to extent plaintiff recovers more
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the enactment of the most recent punitive damages statute, 147 the
Georgia courts face a shining opportunity to remove this anomaly from
Georgia jurisprudence and promote safety in our society. The law should
not benefit defendants who inflict the most grievous harm of all in
aggravated factual circumstances." Instead, the law should deter all
conduct that kills and thereby promote safety in our society. Changing
the law to allow punitive damages in connection with wrongful death
claims would not only be logical and practical, but would promote
judicial economy and would restore sound analysis to this area of the
law where none has existed for nearly a century.' 49

than actual loss); Bell, 124 Ga. at 668, 53 S.E. at 112 (same); McPherson, 91 Ga. App. at
351, 85 S.E.2d at 555 (same).
147. O.C.G.A. § 51-12-5.1 (Supp. 1993).
148. See supra notes 106-42 and accompanying text.
149. In 1906, the Supreme Court of Georgia handed down the first case standing for
the dubious proposition that the wrongful death statute is itself punitive in nature. Bell,
124 Ga. at 668-69, 53 S.E. at 112.

