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I. INTRODUCTION

In 1993, the Eleventh Circuit Court of Appeals decided 5,040 cases.
Of those, 1,685 were criminal and 1,331 were appeals of sentencing
issues under the United States Sentencing Guidelines. Another 706
cases were appeals of habeas corpus petitions from state and federal
courts, including death penalty cases.'

The court rendered its first decision in a case involving the federal
death penalty, inaugurating a chilling new body of case law. Attorney
General Janet Reno promised to restrict the use of the federal death
penalty, and only time will tell whether that promise will be kept.2

The court limited protection under the Double Jeopardy Clause3 in
keeping with recent Supreme Court law and generally acted as might be
expected; it read the Constitution as narrowly as possible, especially in
drug cases.

There were a number of other interesting rulings for both federal and
state practitioners. As a prelude to upholding a conviction against a
possible double jeopardy violation, the court went against at least one
other circuit to hold that Puerto Rico is a territory and not a separate
sovereign.4 The court found that Georgia state inmates have a liberty
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1. The Eleventh Circuit compiles data based on a fiscal year running from October 1,
1992 to September 31, 1993.

2. See Attorney General's Bluesheet of October 12, 1993.
3. U.S. CONST. amend. V.
4. United States v. Sanchez, 992 F.2d 1143 (11th Cir. 1993).
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MERCER LAW REVIEW

interest in their parole and are therefore entitled to due process;5 there
is no right to privacy in a patrol car so that statements made there are
made at the declarant's risk;' and a waiver of the right to appeal is not
enforceable unless made knowingly and voluntarily.7

II.. FOURTH AMENDMENT

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be
violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.'

A. Suppression of Statements

In a case of first impression, United States v. McKinnon," the
Eleventh Circuit Court of Appeals held that there is no Fourth
Amendment privacy right in the back seat of a police car.10 The
Florida Highway Patrol stopped the defendants for erratic driving.
The driver passed a field sobriety test but agreed to a search of his truck
anyway.' During the search, the defendants were "invited" to sit in
the back seat of a patrol car, and they "accepted the invitation."" A
hidden tape recorder captured the defendants' incriminating conversa-
tions. 4 When the officer found cocaine in the truck, he arrested the
defendants and put them back into the patrol car where the recorder
taped more of their incriminating statements.'

Title III of the Omnibus Crime Control and Safe Streets Act 6 and
the Fourth Amendment control interception of oral communications.
Protection under the statute and the Constitution requires the existence
of a "reasonable or justifiable expectation of privacy.""

5. Sultenfuss v. Snow, 7 F.3d 1543 (11th Cir. 1993).
6. United States v. McKinnon, 985 F.2d 525 (11th Cir.), cert. denied, 114 S. Ct. 130

(1993).
7. United States v. Bushert, 997 F.2d 1343 (11th Cir. 1993).
8. U.S. CONST. amend. IV.
9. 985 F.2d 525 (11th Cir.), cert. denied, 114 S. Ct. 130 (1993).

10. 985 F.2d at 526.
11. Id.
12. Id.
13. Id.
14. Id.
15. Id.
16. 18 U.S.C. §§ 2510-20 (Title III).
17. 985 F.2d at 527.
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The Supreme Court provided a two-prong test to resolve this issue.
The first test is whether the declarant's conduct demonstrated a
subjective expectation of privacy, and the second is whether that
particular expectation of privacy is one that society will recognize as
reasonable.' 9

The Eleventh Circuit applied this test in McKinnon to the statements
made while the search was conducted. The court found there was no
subjective expectation of privacy, comparing the back seat of a marked
patrol car to a jail.20 Without further explanation, the court found that
the second "societal acceptance" prong of the test also failed.2 McKin-
non conceded that his post-arrest statements were not protected under
either the statute or the Constitution, but he argued that pre-arrest
statements are entitled to greater rights than those made post-arrest.'
The court found "no persuasive distinction" in this case.2

B. Search and Seizure

In United States v. Gerber,2' a search warrant was issued for a
vehicle believed to have been used in a bank robbery.26 Agents im-
pounded the car and searched the interior, but the search warrant
expired before they could find the hood release lever.26 They searched
the car three days later and found hidden in the engine compartment a
gun, items covered with red dye, and an ammunition box with the
defendant's fingerprints.27 The district court suppressed the evidence
because the warrant was stale. The court of appeals reversed:

The government should not be precluded from presenting the incrimi-
nating evidence found under the hood because of an inadvertent, rather
than intentional, failure to conform to Rule 41. When probable cause
is as apparent and overwhelming as it was in this case, we would
impede law enforcement and judicial efficiency if we suppressed this
evidence, which resulted from the continuation or resumption of a
legitimate search.'

18. Id. (citing Smith v. Maryland, 442 U.S. 735, 740 (1979)).
19. Id.
20. Id at 527-28.
21. Id. at 528.
22. Id.
23. Id.
24. 994 F.2d 1556 (11th Cir. 1993).
25. Id. at 1557.
26. Id.
27. Id.
28. 1d at 1561, FED. R. CRiM. P. 41 governs the issuance and execution of federal

search warrants.
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In United States v. Banks,29 the Eleventh Circuit joined several other
circuits in holding that the "reasonable, temporary detention of a
reasonably suspicious postal package prior to establishing probable cause
for the issuance of a search warrant" long enough for a drug sniffing
canine to arrive or for other means of investigation to be pursued does
not violate the Fourth Amendment. 0

III. FIFTH AMENDMENT

No person shall be held to answer for a capital, or otherwise infamous
crime, unless on a presentment or indictment of a Grand Jury... nor
shall any person be subject for the same offence to be twice put in
jeopardy of life or limb; nor shall be compelled in any criminal case to
be a witness against himself, nor be deprived of life, liberty, or
property, without due process of law .

A. Double Jeopardy
The court reversed a conviction for a continuing criminal enterprise

("CCE") offense because of a double jeopardy bar in United States v.
Reed.32 Jack Carlton Reed was convicted, along with the infamous
Carlos Lehder-Rivas, for a drug conspiracy that began in 1978 and ended
in 1980."s The indictment was filed in 1981, but Reed was not tried
until 1987. 84 After that conviction, he was indicted for a CCE offense
ranging from 1974 to 1989, but primarily relying on the same facts as
the previous indictment.3 5 Apparently, the government's brief acknowl-
edged that all of the offense conduct was part of the same conspiracy
regardless of the dates.36

The court held that Reed's previous conspiracy conviction was a lesser
included offense of the CCE.37 Still, the Supreme Court recognized an
exception to double jeopardy in which multiple prosecutions are
permitted if "all events necessary to the greater crime have not taken
place at the time of [sic] the prosecution for the lesser is begun."8 The
government argued that the most recent events in the CCE occurred

29. 3 F.3d 399 (11th Cir. 1993), cert. denied, 114 S. Ct. 1097 (1994).
30. 3 F.3d at 403.
31. U.S. CONST. amend. V.
32. 980 F.2d 1568 (11th Cir.), cert. denied, 113 S. Ct. 3063 (1993).
33. 980 F.2d at 1571.
34. Id.
35, Id.
36. Id. at 1580.
37. Id. at 1576.
38. Id. at 1577 (citing Brown v. Ohio, 432 U.S. 161, 169 n.7 (1977)).
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after the first indictment was returned, but before the first trial
began.39 The Eleventh Circuit ruled that it is the beginning of the trial
on the previous charges that determines whether the Brown exception
can be invoked rather than the date of the indictment; therefore, the
government could not rely on the Brown due diligence test.4' Double
jeopardy prevented a conviction on both indictments.

Had the two charges (conspiracy and CCE) been tried together, the
conspiracy conviction (the lesser offense) would have merged with the
CCE (the greater offense). However, since the appellate court had no
jurisdiction over the original conspiracy conviction, the only remedy was
to vacate the CCE conviction.4'

A different panel came to the opposite conclusion in United States v.
Maza42 because the facts demonstrated different, but overlapping,
conduct.4 The opinion contains a discussion of the important distinc-
tion between successive prosecution and cumulative sentence problems
with which any appellate practitioner should become familiar before
presenting a double jeopardy argument to the Eleventh Circuit."

Shortly after the Supreme Court changed the law of double jeopar-
dy,45 the Eleventh Circuit rendered its opinion in United States v.
Adams.4 The defendant was involved in a conspiracy to import drugs
using airplanes from Belize.47 The identification numbers on the
airplanes were altered, which is a separate federal crime when done
with the intent to commit controlled substance offenses.4' The defen-
dant was prosecuted for the airplane markings offense in the Southern
District of Florida. Later, the drug charges were brought in the
Northern District of Florida.4 9 There was no double jeopardy violation

39. Id. at 1578.
40. Id.
41. Id. at 1581.
42. 983 F.2d 1004 (11th Cir. 1993).
43. Id. at 1006.
44. Id. at 1008. See also United States v. Sanchez, 992 F.2d 1143 (11th Cir. 1993), and

infra note 58 for a further discussion of the differences between successive prosecutions and
cumulative sentences.

45. In mid-1993, the Supreme Court rendered its opinion in United States v. Dixon, 113
S. Ct. 2849 (1993), specifically reversing Grady v. Corbin, 495 U.S. 508 (1990), and
returning the law of double jeopardy to the test set out years ago in Blockburger v. United
States, 284 U.S. 299 (1932). Double jeopardy analysis under the Blockburger test turns on
whether each offense "requires proof of a fact which the other does not...." Blockburger,
284 U.S. at 304.

46. 1 F.3d 1566 (11th Cir. 1993), cert. denied, 114 S. Ct. 1310 (1994).
47. 1 F.3d at 1569.
48. Id. at 1571.
49. Id.
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when the Blockburger test was applied to the charging statutes, but the
wording of the two indictments created a problem." A double jeopardy
violation was apparent when the indictments were compared using the
"same elements" test. 1 The Eleventh Circuit held that it is the
statutory elements of the offenses, not the allegations in the indictments,
that control the determination of a successive prosecution 2 double
jeopardy violation. The court acknowledged that there is a split among
the circuits."

The Eleventh Circuit joined four other circuits in holding in United
States v. Nyhuis" that the Double Jeopardy Clause does not necessarily
prevent prosecution for conduct that has already been used to enhance
a sentence in another prosecution.5 The defendant was convicted for
his involvement in a continuing criminal enterprise in Michigan. That
sentence was enhanced based on an overlapping but separate drug
conspiracy in Florida. 6 The Florida prosecution was not barred by the
fact that it figured in the Michigan sentence. 7

The defendants in United States u. Sanchez" were a father and son
charged in Puerto Rico with destruction, first degree murder, attempted
murder, unlawful use of explosives, unlawful possession of explosives,
and conspiracy to commit murder and violate the explosives laws; all
counts were under various provisions of the laws of Puerto Rico.59 They
were acquitted of all counts.6" They were later indicted in the Southern
District of Florida for murder for hire, unlicensed transport of explosives,
interstate transport of explosives with intent to injure or kill, and flight
to avoid prosecution," Their luck ran out; they were convicted as
charged and given three consecutive life sentences, followed by five years
incarceration and supervised release.62 The court realized that if the
dual sovereignty doctrine' applied, it would not have to determine

50. Id. at 1572.
51. Id. at 1572-73.
52. Id. at 1574. See North Carolina v. Pearce, 395 U.S. 711 (1969).
53. 1 F.3d at 1572-73.
54. 8 F.3d 731 (11th Cir. 1993).
55. Id. at 740.
56. Id. at 733.
57. Id. at 740.
58. 992 F.2d 1143 (11th Cir. 1993).
59. Id at 1145.
60. Id.
61. Id.
62. Id. at 1145-46.
63. See also Abbate v. United States, 359 U.S. 187 (1959).

1248 [Vol. 45



CRIMINAL LAW

whether a double jeopardy bar existed.64 Creating a split among the
circuits, the court held that Puerto Rico is a territory and not a separate
sovereign, thereby forcing analysis of the double jeopardy issue."5

The court's original analysis led to the dismissal of one of the charges
against the defendants." However, the court reviewed its decision in
light of Dixon 7 and the demise of Grady v. Corbin." The court issued
a revised opinion affirming all of the convictions.6 9

B. Due Process of Law

In United States v. Yesil,7° the parties' plea agreement obligated the
prosecution to inform the court of the defendant's cooperation at
sentencing.7' The defendant moved for a continuance so that he could
complete his cooperation, but the court denied the motion and sentenced
the defendant.72 Later, the government filed a motion to reduce the
sentence pursuant to Federal Rules of Criminal Procedure ("FRCRP")
35.73 The trial court denied the parties' joint request for an evidentiary
hearing.74 The appeals court found that an evidentiary hearing should
have been held because the defendant was entitled to specific perfor-
mance of the government's obligation to fully inform the sentencing court
regarding the extent and nature of the cooperation.7 By accepting the
plea agreement, the sentencing court became obligated to allow the
government to uphold its end of the bargain.7' The case was remanded
for an evidentiary hearing before a different. district judge.77

64. 992 F.2d at 1149. This is keeping with the principle that courts will not reach
constitutional issues if the case can be decided on non-constitutional grounds. Id.

65. Id. at 1151-52.
66. Id. at 1159.
67. See supra note 45.
68. 495 U.S. 508 (1990).
69. United States v. Sanchez, 3 F.3d 366 (11th Cir. 1993), cert. denied, 114 S. Ct. 1051

(1994).
70. 991 F.2d 1527 (11th Cir. 1992).
71. Id. at 1528.
72. Id.
73. Id. at 1529. FED. R. CRIM. P. 35(b) allows a reduction of sentence pursuant to a

government motion filed within one year of sentencing for changed circumstances,
generally based on continued cooperation or cooperation that was not yet completed at the
time of the original sentencing.

74. 991 F.2d at 1530.
75. Id. at 1532.
76. Id.
77. Id. at 1533.
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IV SIXTH AMENDMENT

In all criminal prosecutions, the accused shall enjoy the right to a
speedy and public trial, by an impartial jury of the State and district
wherein the crime shall have been committed, which district shall have
been previously ascertained by law, and to be informed of the nature
and cause of the accusation; to be confronted with the witnesses
against him; to have compulsory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his defence."8

A. Confrontation Clause

Two cases deal with significant questions about a defendant's right to
confront witnesses. One interprets the federal rule that allows the use
of deposition testimony of witnesses who are not subject to subpoena,
and the other addresses the use of statements made by a nontestifying
codefendant.

FRCRP 15 permits the use of deposition testimony at trial under
"exceptional circumstances,"79 including instances in which the witness
is outside the subpoena power of the United States and will not agree to
appear voluntarily for trial. The defendant has the right to be present
at the depositions.' In United States v. Drogoul,8' the government
moved to take the depositions of thirteen Italian witnesses in connection
with a bank fraud case. 2 Some witnesses agreed to come to the United
States to testify at trial, while others refused. 8' Historically, courts
strongly disfavored the use of depositions in lieu of live testimony.
Foreign depositions are particularly suspect because there is no way to
compel the truthful testimony of witnesses who cannot be prosecuted for
perjury." The risk to a defendant's Sixth Amendment confrontation

78. U.S. CONST. amend. VI.
79. FED. R. CRIM. P. 15(a)

Whenever due to exceptional circumstances of the case it is in the interest of
justice that the testimony of a prospective witness of a party be taken and
preserved for use at trial, the court may upon motion of such party and notice to
the parties order that testimony of such witness be taken by deposition ....

FED. R. CRIM. P. 15(a).
80. FED. R. CRIM. P. 15(b).
81. 1 F.3d 1546 (11th Cir. 1993).
82. Id. at 1550.
83. Id. The district court originally denied the motion, and the government appealed.

The circuit court remanded, and the district court denied the motion once again. The
second denial was the subject of this case, and the circuit court again found for the
government. Id. at 1551.

84. Id.

[Vol. 451250
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rights and the fact finder's inability to observe the witnesses' demeanors
are also reasons to avoid the use of deposition testimony 55 The court
set out the following test: "When a prospective witness is unlikely to
appear at trial and his or her testimony is critical to the case, simple
fairness requires permitting the moving party to preserve that testimony
by deposing the witness absent significant countervailing.factors which
would render the taking of the deposition unjust."' A witness is
unavailable if there is a "substantial likelihood" that the witness will not
testify at trial.8 7 In that event, the court should allow the deposition
in order to preserve the parties' right to use the testimony later if
necessary.' The moving party has the burden to show unavailability
and that the testimony is material to the case.89

Drogoul raised questions about the accuracy of the translations and
about his ability to conduct meaningful cross-examination of the
witnesses.' The court held that those concerns were premature,
although it acknowledged that "the defendant's right to confront
witnesses is 'the most important factor to be taken into account in
determining whether to allow the use of a deposition at a criminal
trial.' 91 The court determined that those questions would not become
relevant until the government attempted to introduce the depositions as
testimony at trial.92

Having determined that the government was entitled to take the
depositions of those witnesses who refused to appear in the United
States for trial, the court turned to those witnesses who said they would
appear.9" The court agreed with the government that, although the
depositions might not be admissible at trial, they should be taken
because (at least in part) everyone was already going to Italy to take the
other more critical set of depositions.94

In United States v. Veltmann,95 the court found reversible error in an
arson trial where a cell-mate of a nontestifying codefendant was
permitted to relate the codefendant's statements that clearly incriminat-

85. Id. at 1552. In this case, the depositions were to be videotaped and this last reason
became less significant. Id. at 1555.

86. Id. at 1552.
87. Id. at 1553.
88. Id.
89. Id. at 1552-53.
90. Id. at 1554.
91. Id. (quoting United States v. Keithan, 751 F.2d 9, 12 (1st Cir. 1984)).
92. Id.
93. Id. at 1557.
94. Id.
95. 6 F.3d 1483 (11th Cir. 1993).
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ed the defendant." The evidence against the defendant was purely
circumstantial, and the Bruton' violation was not overcome by the
weight of the evidence of guilt.98

B. Assistance of Counsel

According to United States v. Hidalgo," law enforcement's request for
a consent to search is not a "critical stage" of the proceedings such that
a defendant already under indictment is entitled to counsel."o The
defendant was arrested after an indictment was returned charging him
with cocaine-related offenses.1"1 The arresting agents read him his
rights and asked his permission to search his residence.0 2 He had
already invoked the right to remain silent.103 At trial, the court
admitted the evidence recovered during the search, and the defendant
moved to suppress arguing that his right to counsel attached once he
was indicted and that failure to provide counsel rendered his consent
involuntary.1 The court found that, since no statements made by him
after invoking his right to remain silent were introduced, there was no
Miranda violation.0"

The court also held that while Hidalgo was entitled to counsel because
he was under indictment, the right only applies to critical stages of the
proceedings.0 6 In keeping with the Second Circuit,0 7 the court held
that a request for consent to search is not a critical stage and therefore
the defendant was not entitled to counsel.10 8

96. Id. at 1501.
97. United States v. Bruton, 391 U.S. 123 (1968).
98. 6 F.3d at 1501. See, e.g., Schneble v. Florida, 405 U.S. 427, 430 (1972), which

holds that "iln some cases the properly admitted evidence of guilt is so overwhelming, and
the prejudicial effect of the codefendant's admission is so insignificant by comparison, that
it is clear beyond a reasonable doubt that the improper use of the admission was harmless
error."

99. 7 F.3d 1566 (11th Cir. 1993).
100. Id. at 1570.
101. Id. at 1567.
102. Id.
103. Id.
104. Id. at 1567-68.
105. Id. at 1568. See Miranda v. Arizona, 384 U.S. 436 (1966).
106. 7 F.3d at 1569.
107. Id. (citing United States v. Kon Yu-Leung, 910 F.2d 33 (2nd Cir. 1990)).
108. Id. at 1570.
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C. Nature of the Accusations

An indictment must state every element of the offense charged in
order to meet the requirements of the Sixth Amendment right of the
accused to be informed of the charges against him."o This is the
holding in United States v. Scott,"0 involving a postmaster charged
with detaining mail and mail theft.' 1 The indictment failed to
establish an offense because it did not state that the mail was detained
unlawfully." ' Since a postmaster has authority under certain circum-
stances to lawfully detain mail, it cannot be presumed that the detention
was unlawful."3 The government argued that citing the statute in the
indictment cured the defect since all the defense had to do was look up
the law."4 However, the charging statute"3 contains two subsec-
tions with only subtle differences. The language of the indictment
seemed to indicate a violation of one subsection, although the other could
have applied. The court found it unduly burdensome to require the
defendant to defend against both.""

D. Impartial Jury

In United States v. Cure,"' the government used four of its six
peremptory challenges to strike black jurors. When asked to explain, the
prosecutor said that two had previously served on a jury that did not
convict (the district court commented that two nonblack jurors had been
struck for the same reason), a third had been reading a book (the court
acknowledged the fact) and the fourth "impressed [the prosecutor] as
someone whose facial expressions and demeanor indicated that he would
not follow the court's instructions and the juror's demeanor suggested
that he was discounting this type of case.""' The court did not
comment regarding this reason."9 The Eleventh Circuit refused to
find a Batson20 violation in any of the strikes.'2 ' Because district

109. United States v. Scott, 993 F.2d 1520, 1521 (11th Cir. 1993).
110. 993 F.2d 1520 (11th Cir. 1993).
111. Id. at 1522.
112. Id. at 1521.
113. Id.
114. Id.
115. 18 U.S.C. § 1703 (1993).
116. 993 F.2d at 1522.
117. 996 F.2d 1136 (11th Cir. 1993), cert. denied, 114 S. Ct. 1075 (1994).
118. 996 F.2d at 1138.
119. Id.
120. Batson v. Kentucky, 476 U.S. 79 (1986) (prohibiting racially motivated peremptory

challenges). If the defense makes a prima facie showing of intentional discrimination, the
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court findings are entitled to great deference, when the district court
confirmed the prosecutor's reasons for striking, the Eleventh Circuit
refused to disturb those findings."2 However, the question regarding
facial expressions and demeanor remained. The defense did not attempt
to rebut the prosecutor's assertions, and the court hinted that this might
have made a difference. 12

' The court did not suggest what kind of
evidence the defense might have offered in order to' sustain a Batson
objection. 24

The defense is generally not entitled to cross examine the prosecutor
about the reasons given for racially suspect strikes. In United States v.
Jimenez,2 15 the prosecutor used five of seven strikes against African-
American males. Although seven of the twelve jurors who eventually
heard the case were black, the court noted that this factor was signifi-
cant, but not controlling." The opinion recognizes that defense
questioning may sometimes be appropriate, but not under the facts
presented here.12 7

A footnote in United States v. McKinley"2 dismissed the defendant's
contention that a venire drawn from jurors whose last names began with
the letters B, D, F, and M was not a fair cross-section of the communi-
ty. 12

V. EIGHTH AMENDMENT

"Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted." 30

United States v. Chandler3' is the first death sentence imposed
under 21 U.S.C. § 848(e)3  decided by the court.' The opinion
addresses a number of different issues, two of which are particularly

burden shifts to the prosecution to provide a race-neutral explanation. Id. at 97-98.
121. 996 F.2d at 1138-39.
122. Id. at 1138.
123. Id. at 1139.
124. Id.
125. 983 F.2d 1020 (11th Cir.), cert. denied, 114 S. Ct. 330 (1993).
126. 983 F.2d at 1023-24.
127. Id. at 1024.
128. 995 F.2d 1020 (11th Cir. 1993), cert. denied, 114 S. Ct. 1405 (1994).
129. 995 F.2d at 1024 n.3.
130. U.S. CONST. amend. VIII.
131. 996 F.2d 1073 (11th Cir. 1993), petition for cert. filed, 62 U.S.L.W. 3454 (U.S. Dec.

28, 1993) (No. 93-1033).
132. 21 U.S.C. § 848 (1993). The Anti-Drug Abuse Act of 1988 provides for the death

penalty for the intentional killing of a person in connection with a CCE.
133. 996 F.2d at 1079.
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relevant to the discussion here. Both issues stem from the fact that
Congress has not yet passed legislation governing the actual administra-
tion of the death penalty. Chandler argued that future legislation
regarding the death penalty would violate the Ex Post Facto Clause of
Article V He maintained that his sentence was actually life in
prison "under a sentence of death," and that congressional action would
impermissibly increase his sentence to death."3 5 The court rejected the
argument holding that Chandler is on notice that his sentence is death
and future legislation does not increase the punishment but only
provides the method for it to be carried out.'

Chandler also argued that a sentence of death without knowing when
or how it will be carried out violated his Eighth Amendment right
against cruel and unusual punishment.'37 The court noted that death
row inmates never know exactly when they will be executed. Additional-
ly, the court could not resist pointing out that "most other people ... do
not know when their lives will end or in what manner."138

VI. FOURTEENTH AMENDMENT - SECTION 1

No State shall make or enforce any law which shall abridge the
privileges or immunities of citizens of the United States; nor shall any
State deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.39

A statistical analysis of Alabama's Habitual Felony Offender Act 40

indicated that it was not applied to almost one-third of the defendants
who met its requirements.' According to the holding in Jones v.
White,' however, there is no equal protection violation in the haphaz-
ard application of the enhancement even though application of the
statute is mandatory.43 Prosecutors are obligated to inform the court
when a defendant qualifies for the enhancement, and they are powerless

134. Id. at 1095-96.
135. Id.
136, Id. at 1096.
137. Id.
138. Id.
139. U.S. CONST. amend. XIV.
140. ALA. CODE § 13A-5-9 (1982). The Act requires an enhanced sentence for any

defendant who possesses qualifying prior convictions. A defendant convicted of a felony
three times can be, and in some instances must be, sentenced to life imprisonment. Id.,

141. Jones v. White, 992 F.2d 1548, 1572 (11th Cir. 1993).
142. 992 F.2d 1548 (11th Cir. 1993).
143. Id. at 1574-75.
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to plea bargain the enhancement away.'" The petitioners argued that
the enhancement was selectively applied. The court held that problems
in proving prior convictions, negligence, or error were probably
responsible for sentencing many qualifying defendants without the
enhancement." The case contains a discussion of the doctrine of
selective prosecution. 4'

VII. MISCELLANEOUS

A. Right to Appeal
No constitutional right to appeal exists. Where such rights do exist,

they are purely statutory and can be waived as part of a plea agreement.
If a waiver of appellate rights is made knowingly and voluntarily, it will
be enforced. The defendant in United States v. Bushert 47 entered into
a plea agreement that contained a very general waiver of appellate
rights.'" At his plea hearing, the district court asked Bushert only if
he understood that he had agreed to give up his right to appeal; he
answered affirmatively.49 After his sentencing on drug trafficking
charges, he appealed several sentencing issues and the denial of a
motion to withdraw his guilty plea. The government argued that the
waiver should be enforced and the appeal denied.'

The right to appeal is statutory and not constitutionally protected.' 5'
Consistent with several other circuits,5 2 the Eleventh Circuit held that
appellate waivers are generally enforceable.' However, the same

144. Id. at 1569.
145. Id. at 1572.
146. Id. at 1571-72, Selective prosecution turns on a demonstration that the defendant

has been singled out for prosecution and that other defendants, though similarly situated,
are not. Once this showing has been made the defendant must show that the prosecution
was brought for constitutionally improper motives. Id.

147. 997 F.2d 1343 (11th Cir. 1993).
148. Id. at 1345. "Defendant knowingly and voluntarily agrees to waive his right to

appeal or contest, directly or collaterally, his sentence on any ground, unless the Court
should impose a sentence in excess of the statutory maximum or otherwise impose a
sentence in violation of law apart from the sentencing guidelines." Id.

149. Id at 1346.
150. Id. at 1345.
151. Id. at 1347 (citing Jones v. Barnes, 463 U.S. 745 (1983)).
152. See United States v. Melancon, 972 F.2d 566 (5th Cir. 1992); United States v.

Rivera, 971 F.2d 876 (2nd Cir. 1992); United States v. Rutan, 956 F.2d 827 (8th Cir. 1992);
United States v. Navarro-Botello, 912 F.2d 318 (9th Cir. 1990); United States v. Wiggins,
905 F.2d 51 (4th Cir. 1990); and United States v. Clark, 865 F.2d 1433 (4th Cir. 1989) (en
banc).

153. 997 F.2d at 1350.
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standards applied to determine whether the plea itself is knowingly and
voluntarily made will be applied to the waiver."5 The court concluded
that "in most circumstances, for a sentence appeal waiver to be knowing
and voluntary, the district court must have specifically discussed the
sentence appeal waiver with the defendant during the Rule 11 hear-
ing"' and that "the defendant's knowledge and understanding of the
sentence appeal waiver is one of the components that constitutes the
'core concern' of the defendant's right to 'be aware of the direct conse-
quences of his guilty plea.'"156 The court added that "a waiver is not
knowingly or voluntarily made if the district court fails to specifically
question the defendant concerning the waiver provision of the plea
agreement during the Rule 11 colloquy and the record indicates that the
defendant did not otherwise understand the full significance of the
waiver."

5 7

Thus, the Eleventh Circuit determined that to enforce a sentence
appeal waiver, the government must prove either that the district court
made adequate inquiry of the defendant during the Rule 11 colloquy, or
that "it is manifestly clear from the record" that the defendant clearly
knew the "full significance" of his waiver such that the court can
conclude that the waiver was knowing and voluntary." The court
specifically rejected the suggestion that knowledge and voluntariness can
be concluded merely from the text of the agreement and waiver
themselves. 59 District courts must question a pleading defendant
about every plea agreement provision that requires him to relinquish
statutory or constitutional rights. Failure to do so, without other clear
indication of the defendant's understanding of the significance of the
waiver, will be error."6 After determining that Bushert had the right
to appeal, the court then found no merit in any of the issues raised in
that appeal. The court affirmed Bushert's conviction and sentence.16

154. Id. at 1350.
155. Id. at 1351.
156. Id. (citing United States v. Zickert, 955 F.2d 665, 668 (11th Cir. 1992)).
157. Id. (quoting United States v. Marin, 961 F.2d 493, 496 (4th Cir. 1992)).
158. Id.
159. Id. at 1352.
160. Id.
161. Id. at 1356.
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B. Standing of Victims to Appeal Restitution Order

The Victim and Witness Protection Act of 1982162 does not confer
standing to the victim who is the recipient of restitution to appeal the
recision of a restitution order."

VIII. CONCLUSION

The trend in the Eleventh Circuit is no different than in most circuit
courts of appeals. Personal rights and individual freedoms are abridged
as required to fight the war on crime. This is particularly true in drug
cases, where it often seems that the end justifies the means. The
government almost always prevails when the issue turns on a concept
of constitutional law like double jeopardy, search and seizure, or due
process of law.

Defendants are more likely to succeed when the issues are procedural.
The viability of appellate rights waivers and the right to know the
nature of the charges are more easily won. Although, even in these
small concessions to the rights of criminal defendants, the court's
favorable rulings rarely result in any real and lasting benefit to the
defendant. For instance, Bushert was allowed to prosecute his appeal
despite a written waiver of the right, but the court found no merit in his
appeal and did not mitigate his conviction or sentence.

United States v. Chandler"' is the first federal death penalty case
reviewed by the Eleventh Circuit. The court's comment that none of us
knows when or how we will die may indicate how difficult review of such
a case is when there is so little precedent upon which to rely. The
seeming callousness of the remark may be the written equivalent of a
nervous giggle. Only time will tell whether the Eleventh Circuit will
take a more moderate course.

As long as crime is perceived to be increasing and state criminal
justice systems continue to be unable to deal effectively with crime and
criminals, the trend toward more and more conservative interpretations
of constitutional principals by federal courts is not likely to change.

162. 18 U.S.C. §§ 3579-80 (1993).
163. United States v. Johnson, 983 F.2d 216 (11th Cir. 1993).
164. 996 F.2d 1073 (11th Cir. 1993).
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