Bankruptcy
by W. Homer Drake, Jr.-

and James W. Dilz**
I.

INTRODUCTION

During 1993 the United States Court of Appeals for the Eleventh
Circuit rendered thirteen opinions involving the Bankruptcy Code (the
"Code) 1 and related facets of bankruptcy practice. This article is a
survey of the bankruptcy decisions by the Eleventh Circuit in 1993.
IL

STATEMENT OF INTENTION BY CONSUMER DEBTOR

The Eleventh Circuit decided an issue of great significance to secured
creditors in consumer bankruptcy cases in Taylor v. AGE Federal Credit
Union (In re Taylor),2 holding that an individual debtor may not retain

possession of collateral without reaffirming the debt or redeeming the
collateral.' Other circuit courts has reached different conclusions on
this issue.4 Prior to Taylor the lower courts within the Eleventh Circuit
were also divided.5
* United States Bankruptcy Judge, Northern District of Georgia. Mercer University
(B.A., 1954; LL.B. 1956). Member, State Bar of Georgia.
** Partner in the firm of Swift, Currie, McGhee & Hiers, Atlanta, Georgia. Miami
University (B.A., 1980); Ohio State University (J.D., 1983). Member, State Bar of Georgia.
1. Bankruptcy Reform Act of 1978, Pub. L. No. 95-598, 92 Stat. 2549 (1978) (codified
as amended at 11 U.S.C. §§ 101-1330 (1988)).
2. 3 F.3d 1512 (1lth Cir. 1993).
3. Id. at 1517.
4. The Seventh Circuit Court of Appeals held in In re Edwards, 901 F.2d 1383 (7th Cir.
1990), that the debtor must reaffirm or redeem to retain collateral, whereas the Fourth
Circuit held in Homeowners Funding Corp. v. Belanger (In re Belanger), 962 F.2d 345 (4th
Cir. 1992), that the debtor was not required to reaffirm or redeem, and the Tenth Circuit
gave the bankruptcy court discretion to allow the debtor to retain property without
reaffirming or redeeming in Lowry Fed. Credit Union v. West, 882 F.2d 1543 (10th Cir.
1989).
5. The bankruptcy court in Bank South, N.A. v. Home (In re Home), 132 B.R. 661
(Bankr. N.D. Ga. 1991), ruled that the debtor must choose whether to reaffirm the debt,
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The debtors, Warren L. Taylor, Jr. and Cathy L. Taylor, owned a car
and pickup truck on which the Albany Government Employees Federal

Credit Union ("AGE") held first liens.6 At the time the debtors filed
their Chapter 7 petition, they were current with their payments to AGE,
and they continued making regular monthly payments during the
bankruptcy case. The debtors filed a statement of intention regarding
the vehicles, as required by section 521(2)7 of the Code, indicating their
intention to retain the vehicles. In their statement of intention,

however, the debtors failed to specify whether they would reaffirm the
debt or redeem the collateral. Instead, at the meeting of creditors, the
debtors announced their desire to keep the vehicles solely by remaining
current on their obligation to AGE.'
AGE moved to compel the debtors to reaffirm or redeem, and the
Chapter 7 trustee adopted AGE's position. The bankruptcy court
granted AGE's motion, but the district court reversed.' After surveying
the divergent case law, the Eleventh Circuit determined that the
bankruptcy court's outcome was correct.10
The Eleventh Circuit relied upon the plain language of section
521(2)(A)" to conclude that if a debtor elects to retain collateral the
debtor must reaffirm or redeem.12 Most courts that allowed a debtor
to retain collateral without reaffirming or redeeming relied upon the
phrase "if applicable" in section 521(2)(A). These courts concluded that
reaffirmation and redemption were not applicable if the debtor did not

redeem the collateral, or surrender the collateral. Contrary decisions that allowed the
debtor to retain collateral by remaining current on the debt included First Nat'l Bank of
Union Co. v. Shubert (In re Shubert), 147 B.R. 618 (Bankr. N.D. Ga. 1992); In re Windham,
136 B.R. 878 (Bankr. M.D. Fla. 1992); and In re Donley, 131 B.R. 193 (Bankr. N.D. Fla.
1991).
6. 3 F.3d at 1513-14. The car had a value of $3,100 with a loan balance of $2,172.11,
and the pickup truck had a value of $8,500 with a loan balance of $7,928.62. Id. at 1514.
7. 11 U.S.C. § 521(2) (1988).
8. 3 F.3d at 1514.
9. Id.
10. Id. at 1514-16.
11. 11 U.S.C. § 521(2XA) (1988). If an individual debtor's schedules include consumer
debts secured by property of the estate, this provision states that:
[Within thirty days after the date of the filing of a petition under chapter 7 of this
title or on or before the date of the meeting of creditors, whichever is earlier, or
within such additional time as the court, for cause, within such period fixes, the
debtor shall file with the clerk a statement of his intention with respect to the
retention or surrender of such property and, if applicable, specifying that such
property is claimed as exempt, that the debtor intends to redeem such property,
or that the debtor intends to reaffirm debts secured by such property; ....
Id. (emphasis added).
12. 3 F.3d at 1514-16.
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want to pursue those options.1 3 The Eleventh Circuit, on the other
hand, read the phrase to mean simply that reaffirmation and redemption
would not be applicable in the event the collateral was surrendered.4
"If a debtor retains secured property, then the options of redemption and
reaffirmation are applicable and the debtor is required to redeem or
reaffirm."1 5
This conclusion was buttressed by the plain language of section
521(2)(B),16 which allows the debtor forty-five days from the filing of
the statement of intention to "perform his intention with respect to such
property."17 The Eleventh Circuit reasoned that this provision did not
permit the debtor to retain collateral and continue to make installment
payments, because installment contracts in existence at the time of a
bankruptcy filing almost always extend far beyond the forty-five day
period in which the debtor must carry out his or her intention. 8
Furthermore, retention is not a duty that the debtor needs to "perform,"
as the debtor already has possession of the collateral."
The policy rationale of the bankruptcy court's decision in In re
Horne2 persuaded the Eleventh Circuit. The bankruptcy court in
Home stated that allowing a debtor to retain property without reaffirming or redeeming gave the debtor "not a 'fresh start' but a 'head start'
since the debtor effectively converts his secured obligation from recourse
to nonrecourse with no downside risk for failing to maintain or insure

13. Id. at 1516.
14. Id.
15. Id. The Eleventh Circuit declined to follow the Tenth Circuit's reasoning in Lowry,
882 F.2d at 1546, that the options in section 521(2)(A) are not exclusive. 3 F.3d at 1515.
If a debtor could retain collateral without reaffirming the debt or redeeming the collateral,
these alternatives would be rendered "nugatory." Id. (quoting In re Kennedy, 137 B.R. 302,
304 (Bankr. E.D. Ark. 1992)).
16. 11 U.S.C. § 521(2)(B) (1988). This provision states that "within this section, or
within such additional time as the court, for cause, within such forty-five day period fixes,
the debtor shall perform his intention with respect to such property as specified by
subparagraph (A) of this paragraph; .... " Id.
17. 3 F.3d at 1516 (quoting 11 U.S.C. § 521(2) (B) (1988)).
18. Id.
19. Id.
20. See supra note 5. The Eleventh Circuit quoted Home as follows:
Allowing retention of the property without reaffirmation or redemption would be
tantamount to forcing the creditor into a de facto reaffirmation agreement with no
recourse against the debtor . ... Furthermore, the debtors would have no

incentive to keep the property in good condition or to continue making payments
if the value of the collateral declined below the amount of the debt or was
destroyed. Such an arrangement is contrary to the language of the Code.
3 F.3d at 1516 (quoting Horne, 132 B.R. at 663-64).
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the lender's collateral."2 1 As a result of Taylor, secured creditors in the
Eleventh Circuit no longer face this concern.
III. EXEMPTIONS
A.

Employee Benefit Plan
In Schlein v. Mills (In re Schlein),'2 the Eleventh Circuit confronted
the tension between the preemption provisions of the Employee
Retirement Income Security Act of 1974 ("ERISA")? and a Florida
statute24 exempting employee benefit plans.2
The debtors, Edward and Kay Schlein, filed a Chapter 11 petition that
was subsequently converted to Chapter 7.26 On their bankruptcy
schedules the Schleins claimed as exempt three bank accounts totalling
$170,072.40 containing funds deposited as individual retirement
accounts ("IRAs") under section 408(a)27 of the Internal Revenue Code
and simplified employee pensions ("SEPs") under section 408(k)28 of the
Internal Revenue Code.2 9 The Chapter 7 trustee objected to the
exemptions, and both the bankruptcy court and the district court
sustained the objection.3"
Florida has an "opt out/opt in" scheme with respect to federal
exemptions 31 as permitted by section 522(b)3 2 of the Code. The Florida statute applicable to the IRA and SEP accounts owned by the debtors
provides as follows:
Except as provided in paragraph (b), any money or other assets payable
to a participant or beneficiary from, or any interest of any participant
or beneficiary in, a retirement or profit-sharing plan that is qualified
under s. 401(a), s. 403(a), s. 403(b), s. 408, or s. 409 of the Internal

21. 3 F.3d at 1516.
22. 8 F.3d 745 (11th Cir. 1993).
23. 29 U.S.C. §§ 1001-1461 (1988 & Supp. 1993).
24. FLA. STAT. ANN. § 222.21(2)(a) (West 1993).
25. 8 F.3d at 746.
26. Id. at 747.
27, 26 U.S.C. § 408(a) (1988 & Supp. 1993).
28. Id. § 408(k).
29. 8 F.3d at 747.
30. Id.
31. Id. at 748. FLA. STAT. § 222.20 (1989) makes the federal exemptions under section
522 of the Code, 11 U.S.C. § 522 (1988), generally unavailable, but FLA. STAT. § 222.201
(1989) brings back the availability of the federal exemptions under subsection 522(d) (10),
11 U.S.C. § 522(d) (10) (1988). 8 F.3d at 748-49.
32. 11 U.S.C. § 522(b) (1988).
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Revenue Code of 1986, as amended, is exempt from all claims of
creditors of the beneficiary or participant."
There was no dispute that the accounts in question fell within this state
law exemption. The controversy revolved around whether the state law
exemption was preempted by ERISA. 4
Section 514(a) 35 of ERISA preempts "any and all State laws insofar
as they may now or hereafter relate to any employee benefit plan"
covered by ERISA. s6 ERISA also contains a saving clause in section
514(d), 37 which states, "Nothing in this subchapter shall be construed
to alter, amend, modify, invalidate, impair, or supercede any law of the
United States (except as provided in sections 1031 and 1137(b) of this
The
title) or any rule or regulation issued under any such law."'
Eleventh Circuit followed the analysis of Shaw v. Delta Air Lines,
Inc.," the leading case in determining whether ERISA preempts a state
statute that plays a significant role in implementing a comprehensive
federal statutory scheme.40 "The issues are whether the [state laws in
question] 'relate to' employee benefit plans within the meaning of
§ 514(a), and, if so, whether any exception in ERISA saves them from
pre-emption."4 1
The Eleventh Circuit ruled that ERISA's preemption provision
encompassed the state law exemption.42 Nevertheless, the Eleventh
Circuit joined the Fifth' and Eighth 44 Circuits in holding that section
4 5
514(d) of ERISA saved such state law exemptions from preemption.
The lower court found ERISA's saving clause inapplicable on the ground

33.
34.
35.
36.
37.
38.
39.
40.
benefit

8 F.3d at 749 (quoting FLA. STAT. § 222.21(2)(a) (1989)).
Id.
29 U.S.C. § 1144(a) (1988).
8 F.3d at 748 (quoting 29 U.S.C. § 1144(a) (1988)).
29 U.S.C. § 1144(d) (1988).
8 F.3d at 748 (quoting 29 U.S.C. § 1144(d) (1988)).
463 U.S. 85 (1983).
8 F.3d at 749. At issue in Shaw were two New York laws relating to employee
plans that "play a significant role in the enforcement of Title VII." Id. (quoting

Shaw, 463 U.S. at 101). Shaw was deemed analogous because the Florida exemption in
Schlein related to employee pension plans, but within the context of the Code, another
comprehensive federal statutory scheme. Id.

41.
42.
43.
44.
S. Ct.
45.

Id. (quoting Shaw, 463 U.S. at 96).
Id. at 750.
Heitkamp v. Dyke (In re Dyke), 943 F.2d 1435, 1450 (5th Cir. 1991).
Checkett v. Vickers (In re Vickers), 954 F.2d 1426, 1429 (8th Cir.), cert. denied, 113
4 (1992).
8 F.3d at 753-54.
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47
that section 522(b)(2)(a)46 did not "federalize" the state exemption.
The Eleventh Circuit disagreed, stating that:

[Tihe language of the ERISA saving clause applies whenever preemption would alter or amend or modify any federal law. A holding that
state exemption statutes like the one involved in this case are
preempted would alter, amend, or modify the Bankruptcy Code's
provision permitting states to set exemptions and the deliberate policy
choices of Congress that underlie that provision. We do not believe
that Congress intended that result."
Application of the ERISA preemption analysis is complicated when the
state law in question bears upon another federal statutory scheme, but
Schlein establishes within the Eleventh Circuit the rule that an
employee benefit plan which satisfies an exemption under state law will
not fall prey to the broad preemption under ERISA.
B. Annuity Contract
The issue in LeCroy v. McCollam (In re McCollam)49 was whether an
annuity contract established in settlement of a tort claim in lieu of a
lump sum payment was exempt under the Florida statute that, on its
face, exempts all annuity contracts from creditor claims. 50 When this
case first reached the Eleventh Circuit in 1992, the court opted to certify
this issue of state law to the Supreme Court of Florida.5"
The debtor, Paula L. McCollam, filed a Chapter 7 petition approximately four years after she settled with the Travelers Insurance
Company on a claim arising from the wrongful death of her father. 2
Under the settlement, the debtor received an annuity contract providing
for a stream of periodic payments. 53 Despite the annuity contract, the
insurance company remained directly responsible for payment of all
sums due under the settlement.'

46.

11 U.S.C. § 522(b)(2)(A) (1988).

47. 8 F.3d at 753.
48. Id. at 753-54.
49. 986 F.2d 436 (11th Cir. 1993).
50. Id. at 436.
51. LeCroy v. McCollam (In re McCollam), 955 F.2d 678, 678 (1992).
52. 986 F.2d at 436-37.
53. Id. at 436. The debtor was entitled to receive monthly payments of $1,320, subject
to a three percent annual increase, ceasing upon her death or, if she died before August 1,
2015, payable to her personal representative until August 1, 2015. In addition, the debtor
was entitled to receive five lump sum payments between November 18, 1988, and
November 18, 2006. Id. at 436-37.
54. Id. at 437.
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Upon her bankruptcy filing, the debtor exempted the annuity contract
under Florida Statutes ("Fla. Stat.") section 222.14.'
A creditor
objected, arguing that the payments were merely a structured settlement, not a true annuity contract.5 6 The bankruptcy court and district
court both upheld the exemption.57 The Supreme Court of Florida
issued a decision on February 1, 1993, answering the certified question
in favor of the debtor.58 Accordingly, the Eleventh Circuit affirmed the
district court's ruling. 9
IV.

DISCHARGE AND DISCHARGEABILITY

A.

Punitive Damages
The Eleventh Circuit has consistently ruled against dishonest debtors
on legal questions involving discharge and dischargeability." This
trend continued in St. Laurent v. Ambrose (In re St. Laurent),6' in
which the court held that both the punitive and compensatory portions
of a state court judgment for fraud were nondischargeable under section
523(a)(2)(A)"2 of the Code.63

55. Id.; FLA. STAT. § 222.14 (1989). This section provides:
The cash surrender values of life insurance policies issued upon the lives of
citizens or residents of the state and the proceeds of annuity contracts issued to
citizens or residents of the state, upon whatever form, shall not in any case be
liable to attachment, garnishment or legal process in favor of any creditor of the
person whose life is so insured or of any creditor of the person who is the
beneficiary of such annuity contract, unless the insurance policy or annuity
contract was effected for the benefit of such creditor.
56. 986 F.2d at 437.
57. Id.

58. LeCroy v. McCollam, 612 So. 2d 572, 574 (Fla. 1993). A copy of the decision by the
Supreme Court of Florida is appended to the Eleventh Circuit's brief opinion. 986 F.2d at
436-39.
59. 986 F.2d at 436.
60. See, e.g., TranSouth Fin. Corp. v. Johnson, 931 F.2d 1505 (11th Cir. 1991) (attorney
fees provided for by contract were included in the nondischargeable debt under section
523(aX2)); Collins v. Palm Beach Say. & Loan (In re Collins), 946 F.2d 815 (11th Cir. 1991)
(debt was nondischargeable under section 523(aX2)(B) even though the creditor could have
prevented its own injury by perfecting a security interest in the debtor's collateral);
Swicegood v. Ginn, 924 F.2d 230 (11th Cir. 1991) (amending the schedules cannot remedy
the debtor's false oath to defeat an objection to discharge under section 727(a)(4)(A)); Davis
v. Davis (In re Davis), 911 F.2d 560 (11th Cir. 1990) (a fraudulent conveyance of property
cannot be cured by reconveyance of the property back to the debtor prior to the bankruptcy
filing to defeat an objection to discharge under section 727(a)(2)A)).
61. 991 F.2d 672 (11th Cir. 1993).
62. 11 U.S.C. § 523(aX2)(A) (1988).
63. 991 F.2d at 678.
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The debtor, Louis S. St. Laurent, was the developer of a condominium
complex in the Florida Keys. The debtor sold time-share intervals to
certain individuals without paying the mortgagee of the condominium
complex and obtaining the releases necessary to convey the time-share
intervals free and clear of the mortgage. 4 After the project failed, the
mortgagee commenced a foreclosure action in the state circuit court in
Monroe County, Florida, naming the debtor and the time-share
purchasers as defendants.' The time-share purchasers filed a crossclaim against the debtor for fraud and obtained a judgment for
$48,705.22 in compensatory damages and $50,000 in punitive damages.
The debtor then filed for protection under Chapter 7.'
The time-share purchasers objected to the dischargeability of their
debt under sections 523(a)(2)(A) 7 and 523(a)(4)." The bankruptcy
court applied collateral estoppel to the state court judgment and
concluded that the entire debt, including punitive and compensatory
damages, was nondischargeable under both sections of the Code. The
district court affirmed this conclusion.6 9
The Eleventh Circuit began its analysis with a review of the bankruptcy court's application of collateral estoppel.7° The Supreme Court
established that collateral estoppel principles apply in dischargeability
proceedings. 71 Looking to the law of the jurisdiction in which the state
court judgment was rendered,72 the Eleventh Circuit determined that
all four elements for invoking collateral estoppel under Florida law were
satisfied.7" Therefore, the bankruptcy court properly barred the debtor
64. Id. at 674.
65. Id. at 674-75.
66. Id. at 675.
67. 11 U.S.C. § 523(a)(2)(A) (1988). This section provides for the nondischargeabililty
under sections 727, 1141, 1228(a) or 1328(b), id. §§ 727, 1141, 1228(a) and 1328(b), of any
debt "for money, property, services, or an extension, renewal, or refinancing of credit, to
the extent obtained by - false pretenses, a false representation, or actual fraud, other than
a statement respecting the debtor's or an insider's financial condition." Id. § 523(a)(2XA).
68. 11 U.S.C. § 523(a)(4) (1988). This section provides for the nondischargeability
under sections 727, 1141, 1228(a) or 1328(b), id. §§ 727, 1141, 1228(a) and 1328(b), of any
debt "for fraud or defalcation while acting in a fiduciary capacity, embezzlement, or
larceny." Id. § 523(a)(4).
69. 991 F.2d at 675.
70. Id.at 675-77.
71. Id. at 675 (citing Grogan v. Garner, 498 U.S. 279, 285 n.11 (1991)).
72. Id. at 675-76. "If the prior judgment was rendered by a state court, then the
collateral estoppel law of that state must be applied to detemine the judgment's preclusive
effect." Id. (citing In re Touchstone, 149 B.R. 721, 725 (Bankr. S.D. Fla. 1993)).
73. Id. at 676-77. The court stated:
Under Florida law, the following elements must be established before collateral
estoppel may be invoked: (1) the issue at stake must be identical to the one
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from relitigating the fraud issue in ruling that the debt was nondischargeable under section 523(a)(2)(A).74
The real controversy in St. Laurentwas whether the punitive damages
should have been excepted from discharge, since cases on this issue were
split.7' Though acknowledging that most cases permitted the discharge
of punitive damage awards under section 523(a)(2)(A), 76 the Eleventh
Circuit joined the minority in holding that "punitive damage awards
flowing from the same course of fraudulent conduct necessitating an
award of compensatory damages are not dischargeable in bankruptcy
under § 523(a)(2)(A)."77 The court expressly confined its holding to
punitive damages under section 523(a)(2)(A).
The Eleventh Circuit based its holding primarily on the plain
language of the statute, particularly the word "debt."79 Section 523(a)money, property, [or]
(2)(A) excepts from discharge "any debt ... for
pretenses, a false
...
false
by
obtained
services ... to the extent
of the Code
101(12)81
Section
fraud."'
or
actual
representation,
8
2
a
defines debt as "liability on a claim." "Claim" is also term defined
in the Code.' The legislative history to the definition of "claim"s4 and

decided in the prior litigation; (2) the issue must have been actually litigated in
the prior proceeding; (3) the prior determination of the issue must have been a
critical and necessary part of the judgment in that earlier decision, and (4) the
standard of proof in the prior action must have been at least as stringent as the
standard of proof in the later case.
Id. at 676 (citing In re Yanks, 931 F.2d 42, 43 n.1 (11th Cir. 1991)).
74. Id. at 677.
75. Decisions holding that punitive damages are dischargeable include: Ellwanger v.
Bette Joyce McBroom Estate (In re Ellwanger), 105 B.R. 551, 556 (Bankr. 9th Cir. 1989);
Goins v. Day (In re Day), 137 B.R. 335, 341-42 (Bankr. W.D. Mo. 1992); Larson v. Norris
(In re Larson), 79 B.R. 462,465 (Bankr. W.D. Mo. 1987); Dodson v. Church (In re Church),
69 B.R. 425, 434-35 (Bankr. N.D. Tex. 1987); McCullough v. Suter (In re Suter), 59 B.R.
944, 947 (Bankr. N.D. Ill. 1986); and Devoe v. Cheatham (In re Cheatham), 44 B.R. 4, 8-9
(Bankr. N.D. Ala. 1984). Cases holding that punitive damages could be nondischargeable
include: Bryan v. Manley (In re Manley), 135 B.R. 137, 144-45 (Bankr. N.D. OkIa. 1992);
Leeb v. Guy (In re Guy, 101 B.R. 961, 993 (Bankr. N.D. Ind. 1988); Bender v, Tobman (In
re Tobman), 96 B.R. 429, 439 (Bankr. S.D.N.Y. 1989), rev'd on othergrounds, 107 B.R. 20
(S.D.N.Y. 1989); and Rasnick v. Carpenter (In re Carpenter), 17 B.R. 563, 564 (Bankr. E.D.
Tenn. 1982).
76. 991 F.2d at 677.
77. Id. at 678.
78. Id. at 674, 681.
79. Id. at 678-79.
80. Id. at 678 (quoting 11 U.S.C. § 523(a)(2)(A) (1988)) (emphasis added).
81. 11 U.S.C. § 101(12) (1988).
82. 991 F.2d at 678 (quoting 11 U.S.C. § 101(12) (1988)).
83. Id. "Claim" is defined as follows:
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precedents within the Eleventh Circuit 5 indicated that "debt" was to
be read expansively."
Accordingly, a judgment for punitive and
compensatory damages from fraudulent conduct was a "debt" under this
dischargeability exception."7
Section 523(a)(2)(A) was amended in 1984 to except from discharge
"any debt for money, property [or] services ...to the extent obtained by
... actual fraud."8' The Ninth Circuit in Palmer v. Levy (In re Levy) 9
construed this language to modify the word "debt" such that only the
amount of the benefit to the debtor or loss to the creditor from the act
of fraud was nondischargeable. 9 The Eleventh Circuit interpreted the
statute differently. 1 Prior to the adoption of the Code, punitive
damages were "nondischargeable if the compensatory damages 'that
flow[ed] from one and the same course of conduct' were themselves
nondischargeable.9 2 The Eleventh Circuit did not deem the phrase "to
the extent obtained by" to be clear enough to indicate that Congress
intended to depart from pre-Code practice.9"
The Eleventh Circuit added that its holding comports with the Code's
policy of affording a "fresh start" to the "honest but unfortunate
debtor."'94 There is a general policy that exceptions to dischargeability
(A) right to payment, whether or not such right is reduced to judgment, liquidated,
unliquidated, fixed, contingent, matured, unmatured, disputed, undisputed, legal,
equitable, secured, or unsecured; or
(B) right to an equitable remedy for breach of performance if such breach gives
rise to a right to payment, whether or not such right to an equitable remedy is
reduced to judgment, fixed, contingent, matured, unmatured, disputed, undisputed, secured, or unsecured; ....
11 U.S.C. § 101(5) (1988).
84. "The legislative history of the Bankruptcy Code indicates that 'claim' was to be
given the 'broadest possible definition.'" 991 F.2d at 678 (quoting H.R. Rep. No. 95-595,
95th Cong., 2nd Sess. 309 (1977), reprintedin 1978 U.S.C.C.A.N. 5963, 6266; S. Rep. No.
95-989, 95th Cong., 2nd Sess. 22 (1977), reprintedin 1978 U.S.C.C.A.N. 5787, 5808)).
85. "Our own precedents confirm that 'debt is to be given a broad and expansive
reading for purposes of the Bankruptcy Code.'" 991 F.2d at 678 (quoting TranSouth Fin.
Corp. v. Johnson, 931 F.2d 1505, 1507 (11th Cir. 1991)).
86. Id.
87. Id. at 679.
88. Id. (quoting Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L.
No. 98-353, 98 Stat. 333, 376) (emphasis in original).
89. 951 F.2d 196 (9th Cir. 1991), cert. denied, 112 S. Ct. 2965 (1992).
90. 991 F.2d at 679 (quoting Levy, 951 F.2d at 198).
91. Id.
92. Id. (quoting Coen v. Zick, 458 F.2d 326, 329-30 (9th Cir. 1972) (discussing
predecessor to section 523(aX6))).
93. Id.
94. Id. at 678 (quoting Grogan v. Garner, 498 U.S. 279, 286-87 (1991), quoting Local
Loan Co. v. Hunt, 292 U.S. 234, 244 (1934)).
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should be strictly construed against the creditor, but in the Eleventh
Circuit, that policy is only applicable on behalf of honest debtors.95
"While protecting honest debtors, the Bankruptcy Code also seeks to
protect creditors whom the debtor has harmed by 'egregious conduct'.
...

Accordingly, the malefic debtor may not hoist the Bankruptcy Code

as protection from the full consequences of fraudulent conduct."' The
court added that section 523(a)(7) 7 of the Code, which excepts from
discharge any debt "to the extent that such debt is for a fine, penalty or
forfeiture payable to and for the benefit of a governmental unit," does
not restrict the nondischargeability of punitive damages owed to a
private litigant. 8
Despite its narrow holding, St. Laurent can be asserted for the
proposition that the term "debt" should be given its "broadest possible
definition"" under any subsection of section 523(a). Furthermore, the
language in St. Laurent's policy discussion is not confined to section
523(a)(2)(A) and should be prominently argued by the creditor in a
dischargeability dispute whenever the debtor's conduct has been
fraudulent or egregious in some other manner.
B.

Defalcation by Fiduciary
The question presented in Quaif v. Johnson1" was whether an
insurance agent's failure to remit premiums collected on behalf of an
insurance company gave rise to a nondischargeable debt under section
523(a)(4).1 °1 The bankruptcy court ruled that the debt was nondisin a well-reasoned
chargeable, and the district court affirmed'
curiam
and adopted as its
that
the
Eleventh
Circuit
upheld
per
decision
10 3
own.
The debtor, Alan S. Quaif, was the sole shareholder and principal
officer of Overseas & Domestic Underwriters, Ltd. ("Overseas"), an
insurance agency. Overseas had entered into a contract to serve as an
agent for Ambassador Insurance Co. ("Ambassador") in the sale of
insurance to other commercial insurance agents. After Ambassador
became insolvent, Jeffrey Johnson, the Commissioner of Banking and

95. Id. at 680.

96. Id.
97. 11 U.S.C. § 523(a)(7) (1988).

98. 991 F.2d at 681.
99. See supra note 84.
100. 4 F.3d 950, 952 (11th Cir. 1993).
101. 11 U.S.C. § 523(a)(4) (1988).

102. 4 F.3d at 952.
103. Id. at 951.
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Insurance of the State of Vermont, was appointed receiver for Ambassador. Johnson discovered that Overseas had failed to remit premium
funds collected on behalf of Ambassador, and he obtained a judgment
against Quaif for $454,209.45.104,

Quaif filed for relief under Chapter 7, and Johnson objected to the
dischargeability of his judgment under section 523(a)(4),'0 5 which
excepts from discharge any debt "for fraud or defalcation while acting in
a fiduciary capacity, embezzlement, or larceny."le The bankruptcy
court sustained the objection on the basis of Official Code of Georgia
Annotated ("O.C.G.A.") section 33-23-79,17 which creates a fiduciary
relationship in favor of an insurance company with respect to premiums
08
collected by the agent."
The district court observed that the term "fiduciary" in section
523(a)(4) is to be construed narrowly and applies only to "technical"
trusts."9
Differentiating statutory trusts from voluntary trusts
created by contract, or "express" trusts, and trusts created by operation
of law, such as constructive or resulting trusts,"0 the district court
concluded that the fiduciary duty imposed by O.C.G.A. section 33-23-79
came within the ambit of section 523(a)(4).'" "O.C.G.A. § 33-23-79

104. Id. at 952.
105. 11 U.S.C. § 523(a)(4) (1988).
106. 4 F.3d at 952 (quoting 11 U.S.C. § 523(aX4) (1988)).
107. O.C.G.A. § 33-23-79 (1990). Subsection (b) of this section provides:
All funds representing premiums received or return premiums due to the insured
by any agent, broker, or solicitor shall be accounted for in his fiduciary capacity,
shall not be commingled with his personal funds, and shall be promptly accounted
for and paid to the insurer, insured, or agent as entitled to such funds. Nothing
contained in this Code section shall be deemed to require any agent, broker, or
solicitor to maintain a separate bank deposit for the funds of each principal, if the
funds so held for each principal are reasonably ascertainable from the books of
accounts and records of the agent, broker, or solicitor.
Id. § 33-23-79(b).
108. 4 F.3d at 953.
109. Id.
110. Id. A constructive trust or resulting trust "generally served as a remedy for some
dereliction of duty in a confidential relationship, regardless of the intentions of the parties."
Id. (citing In re Turner 134 B.R. 646, 650 (Bankr. N.D. Okla. 1991)). The predecessors to
section 523(a)(4) required that there be a trust relationship prior to the act which created
the debt in order for the dischargeability exception to apply. Id. (citing Davis v. Aetna
Acceptance Co., 293 U.S. 328 (1934)). "A resulting trust would therefore not fall within the
exception because the act which created the debt simultaneously created the trust
relationship." Id.
111. Id. at 953-54.

19941

BANKRUPTCY

1203

created fiduciary 2 duties that are arguably sufficient to create a
'technical' trust.""

Quaif argued that no trust was created because the res was never
separately identified.'13 The district court noted that some cases have
required a separation of funds in order to establish the existence of a
technical trust." 4 Under the facts of this case the district court ruled
that Quaif held the premiums collected on behalf.of Ambassador in trust
even though they were not deposited into a segregated account, since all
premiums were separated from other types of funds and adequate
records of the sources of the funds were maintained." 5
The district court next addressed whether there was a defalcation by
Quaif. The term "defalcation" under section 523(a)(4) has been subject
to varying interpretations."' Nevertheless, it was not necessary for the
district court to decide on a particular interpretation since Quaif's
conduct, which amounted to more than mere negligence, was a
defalcation by any standard." 7
The decision in Quaif lays to rest any doubt about an insurance
agent's fiduciary duty under Georgia law to keep premium funds
separate from operating funds, to keep records regarding the premium
funds, and to account for the premium funds to the insurance company.
On a broader plane, the district court's analysis of the statutory trust
created by O.C.G.A. section 33-23-79 should be applicable by analogy to
other types of statutory trusts in the context of section 523(a)(4).
C. FraudulentTransfer and False Oath
Despite its stringent approach to discharge and dischargeability, the
Eleventh Circuit will not disturb the factual findings made by the
bankruptcy court that are not clearly erroneous, as illustrated in Wines
v. Wines (In re Wines)." 8

112. Id. at 954.
113. Id.
114. Id. (citing In re Kelley, 84 B.R. 225, 230 (Bankr. M.D. Fla. 1988), and In re
McCraney, 63 B.R. 64, 67 (Bankr. N.D. Ala. 1986)).
115. Id.
116. Id. at 955. The case of Central Hanover Bank & Trust Co. v. Herbst, 93 F.2d 510,
512 (2d Cir. 1937), suggests that "a purely innocent mistake by... [a] fiduciary may be
dischargeable," but some cases have concluded that even an innocent party can be deemed
to have committed a defalcation within the meaning of section 523(a)(4). 4 F.3d at 955
(citing In re McCormick, 70 B.R. 49, 51 (Bankr. W.D. Penn. 1987), and American Ins. Co.
v. Lucas, 41 B.R. 923 (W.D. Penn. 1984)).
117. 4 F.3d at 955.
118. 997 F.2d 852 (11th Cir. 1993).
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In 1980 pursuant to a divorce decree, Marian Wines, the creditor,
received five hundred shares of stock in Advanced-United Expressways,
Inc. ("Advanced"), a corporation in which her ex-husband, Fred Wines,
was a director and large shareholder."9 Approximately five years
later, Ms. Wines sold her stock to Advanced-United Enterprises, Inc.
("Enterprises"), for $1,600,000. Ms. Wines received $370,000 in cash and
a note in the amount of $1,230,000 secured by a first mortgage on real
property owned by Advanced. Although Mr. Wines originally had no
personal liability on the note, he guaranteed payment of a $200,000
installment in connection with an extension agreement entered into by
the parties in 1987. The installment guaranteed by Mr. Wines was
never paid in full, which brought the entire note into default and left
Mr. Wines with personal liability for $83,261.120

In 1987 Advanced filed a Chapter 11 petition, and Ms. Wines
submitted a proof of claim for the entire amount of her secured note.
Two years later in 1989, Ms. Wines agreed to release Advanced from the
mortgage upon payment of $765,000 in cash and allowance of an
unsecured, subordinated claim against Advanced's bankruptcy estate for
$635,000, the balance due on the note. The mortgaged property was
subsequently sold by Advanced for $1,500,000, an amount more than
sufficient to have paid the note to Ms. Wines in full.' 2 1 When Mr.
Wines filed a Chapter 7 petition later in 1989, Ms. Wines submitted a
proof of claim against her ex-husband's bankruptcy estate based on the
guarantee, and she filed a complaint to deny his discharge under
sections 727(a)(2)(A) 2 2 and 727(a)(4)(A) 121 of the Code.' 4
The initial question before the Eleventh Circuit on appeal was
whether Ms. Wines had a valid claim against the bankruptcy estate of

119. Id. at 853-54.
120. Id. at 854.
121. Id.
122. 11 U.S.C. § 727(aX2)(A) (1988). This section provides:
(a) The court shall grant the debtor a discharge, unless-...
(2) the debtor, with intent to hinder, delay, or defraud a creditor or an officer of
the estate charged with custody of property under this title, has transfered,
removed, destroyed, mutilated, or concealed, or has permitted to be transferred,
removed, destroyed, mutilated, or concealed(A) property of the debtor, within one year before the day of the ling of the
petition; ....

Id.
123. 11 U.S.C. § 727(a)(4)(A) (1988). This section provides: "(a) The court shall grant
the debtor a discharge, unless--... (4) the debtor knowingly and fraudulently, in or in
connection with the case - (A) made a false oath or account...." Id.
124. 997 F.2d at 854.
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her ex-husband following her settlement with Advanced." Ms. Wines
had released collateral without reserving rights under the guaranty and
failed to seasonably designate that the cash settlement from Advanced
126
was to be applied to the portion of the note that was not guaranteed.
This issue was decided adversely to Ms. Wines,127 but the Eleventh
Circuit went on to address her two objections to discharge.
Mr. Wines transferred his right to acquire twenty-six percent of his
stock in United Shipping Company ("USC"), another corporation in a
Chapter 11 proceeding, to his current wife. Ms. Wines contended this
was a fraudulent transfer within one year of Mr. Wines' bankruptcy
petition in violation of section 727(a)(2)(A).
Second, Ms. Wines
contended that Mr. Wines fraudulently undervalued one of the assets in
his bankruptcy schedules in violation of section 727(a)(4)(A) by stating
that a loan receivable from USC in the face amount of $381,450 was only
worth $12,000.128 Neither the bankruptcy court nor the district court
found any merit to these objections. 129
In reviewing the record, the Eleventh Circuit found that Ms. Wines
offered no admissible evidence of fraudulent intent in connection with
the transfer of the stock rights and that Mr. Wines produced evidence
to support the finding that he made a bona fide effort to value the loan
receivable from USC. 3 0 Since the Eleventh Circuit ascertained no
clear error to set aside these factual131findings, the denial of Ms. Wines'
objections to discharge was upheld.
V. ADMINISTRATIVE EXPENSE

In Bonapfel v. Nalley Motor Trucks (In re Carpet Center Leasing
Co.), 32 the Eleventh Circuit confronted the problem of a secured
creditor's remedy when a consent order for adequate protection proved
to be inadequate.13 3
The debtor, Carpet Center Leasing Co., filed its Chapter 11 petition
on February 25, 1987. At that time it owned a large fleet of tractors and
trailers, including twenty-six tractors encumbered by Paccar Financial
Corporation ("Paccar"). The debtor entered into a consent order with

125.
126.
127.
128.
129.
130.
131.

Id. at
Id.
Id. at
Id. at
Id. at
Id. at
Id.

854-56.
856.
856-57.
856.
857.

132. 991 F.2d 682 (11th Cir. 1993), modified, 4 F.3d 940 (11th Cir. 1993).

133. 991 F.2d at 682.
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Paccar to continue using the tractors in exchange for monthly "adequate
protection" payments at approximately half the amount due under the
original installment purchase contract. Paccar received adequate
protection payments totalling $108,500, but on March 3, 1988, a Chapter
11 trustee was appointed, and the automatic stay was lifted to allow
Paccar to foreclose on the tractors. Two months later the case was
converted to Chapter 7,13
Evidence presented to the bankruptcy court established that the
tractors had a value of $575,000 on the petition date. However, after
Paccar repossessed the tractors, it conducted a public foreclosure sale at
which it was the only bidder and acquired the tractors for $89,000. Two
months later Paccar sold. the trucks by private sale for $60,000. s The
bankruptcy court accepted $60,000 as the fair, market value of the
tractors at the time Paccar sold them.13
Paccar filed a motion for allowance of an administrative expense claim
under section 507(b) in the amount of $413,561.71 plus interest and
fees.3 7 This amount was the balance due on the installment purchase
contracts. 13 8 Paccar subsequently assigned its claims to Nalley Motor
Trucks ("Nalley") pursuant to a recourse obligation under which Nalley
paid Paccar $370,915.96, and Nalley was substituted as the administrative expense claimant.3 9
-The bankruptcy court rejected the trustee's valuation of the tractors
and awarded Nalley an administrative expense claim under section
507(b)140 in the amount of $370,915.96.41 Although the bankruptcy
court found that the actual diminution in value was greater,42 the

134. Id. at 684.
135. Id.
136. Id.
137. Id.
138. Id. at 684 n.2.
139. Id. at 684.
140. 11 U.S.C. § 507(b) (1988). This section provides:
If the trustee, under section 362, 363, or 364 of this title, provides adequate
protection of the interest of a holder of a claim secured by a lien on property of the
debtor and if, notwithstanding such protection, such creditor has a claim allowable
under subsection (a)(1) of this section arising from the stay of action against such
property under section 362 of this title, from the use, sale, or lease of such
property under section 363 of this title, or from the granting of a lien under
section 364(d) of this title, then such creditor's claim under such subsection shall
have priority over every other claim allowable under such subsection.

Id.
141. 991 F.2d at 684-85.
142. Id. at 689-90 n.3. The actual diminution in value was approximately $406,500,
taking the difference between the value at the petition date ($575,000) and the value upon
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bankruptcy court limited Nalley's claim to the amount it paid under the
recourse obligation to prevent Nalley from receiving a windfall.' The
trustee appealed to the district court, which affirmed the bankruptcy
court's decision.'" On appeal to the Eleventh Circuit, the trustee's
arguments were found to be unpersuasive. 4 '
The trustee's first argument was that Nalley's claim was barred by the
failure of Paccar to carry out the foreclosure sale in accordance with
applicable state law, including the Georgia Motor Vehicle Sales Finance
Act'" and the Georgia Commercial Code.' 47 According to the trustee, the effect of such noncompliance was to bar Nalley, as the successor
to Paccar, from recovering a deficiency. 48 The Eleventh Circuit
concluded that state law was irrelevant because Nalley's claim under
section 507(b) was not in the nature of a deficiency claim.

49

Section

507(b) "provides that when adequate protection has been given to a
secured creditor and later proves to be inadequate, the creditor becomes
entitled to a superpriority administrative expense claim to the extent
that the proffered adequate protection was insufficient."' 50 A claim
under section 507(b), therefore, was separate from a deficiency claim,
which made it unnecessary for the court to reach the state law
issues.''
The trustee next challenged from several different angles Nalley's
entitlement to an administrative expense claim under bankruptcy
law.5 2 The trustee argued that Paccar did not provide any new value
to the bankruptcy estate after imposition of the automatic stay.5 3 The
Eleventh Circuit disagreed, noting that the debtor actively negotiated for
continued possession of the tractors in exchange for adequate protection
payments. 54 "When a debtor-in-possession uses a creditor's equipment
to generate funds for the operation of a business in bankruptcy, the
creditor's expense of providing that equipment is an actual and

resale ($60,000), and then subtracting the adequate protection payments ($108,500). Id.
143. Id. at 689.
144. Id. at 685.
145. Id. at 685-90.
146.
147.

O.C.G.A. §§ 10-1-30 to 10-1-41 (1989).
Id. §§ 11-1-101 to 11-12-102 (1982 & Supp. 1993).

148.
149.
150.
151.
152.
153.
154.

991 F.2d at 685.
Id. at 685-86.
Id. at 685.
Id.
Id. at 686-88.
Id. at 686.
Id. at 686-87.
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necessary cost of preserving the bankruptcy estate under § 503(b)."' 56
Because Paccar asserted its rights as a secured creditor and there was
no dispute that the debtor actually used the tractors in question, the
Eleventh Circuit found the trustee's reliance upon cases disallowing
administrative claims under dissimilar circumstances to be misplaced.' 5
The trustee's final contention was that the loss in the value of the
collateral was not attributable to the automatic stay,5 ' citing In re
Falwell Excavating Co.'58 In Falwell an adequate protection order was
in place that would have protected the creditor from all diminution in
the value of the collateral, but the creditor made a business decision not
to enforce strict compliance with the order."" The Eleventh Circuit
also deemed Falwell inapposite. 60 Neither Paccar nor Nalley made a
business decision not to pursue adequate protection, nor would strict
compliance with the adequate protection agreement in this case have
been sufficient to remedy the devaluation of the tractors.16 ' The
Eleventh Circuit dismissed the notion that Paccar or Nalley acquiesced
16 2
in the harm to the tractors.

155. Id. at 687. "Presumably such use is desired by the debtor and is contributing to
the reorganization effort. Otherwise, the debtor would doubtless return the collateral and
forego providing adequate protection. This beneficial use by the debtor is normally 'paid
for' by the adequate protection." Id. at 686 (quoting In re Mutschler, 45 B.R. 494, 496
(Bankr. D. N.D. 1984)).
156, Id. at 686-88. The Eleventh Circuit distinguished In re Jartran, Inc., 732 F.2d 584
(7th Cir. 1984) (disallowing an administrative expense claim requested by an advertising
service provider when, after the bankruptcy filing, the debtor enjoyed the benefits of
advertising services performed under a prepetition contract), on the grounds that the
debtor actively bargained for the postpetition use of the tractors and did not simply enjoy
the benefits of a prepetiton commitment. 991 F.2d at 687. The Eleventh Circuit also
distinguished In re Advisory Info. and Management Sys., Inc., 50 B.R. 627 (Bankr. M.D.
Tenn. 1985), and In re James B. Downing & Co., 94 B.R. 515 (Bankr. N.D. 111. 1988)
(disallowing the administrative expense claim of a creditor who allowed the debtor to
continue using collateral without seeking adequate protection), on the basis that Paccar
utilized the statutory procedures for protection of its collateral. 991 F.2d at 687. Finally,
the Eleventh Circuit found that In re Subscription Television, 789 F.2d 1530 (11th Cir.
1986) (limiting the administrative expense claim under a contract to provide unscrambled
television broadcast signals to the seventeen days in which the debtor actually used the
broadcast signals), did not support the trustee's position, because the debtor actively used
the tractors throughout the time they were in its possession. 991 F.2d at 687-88.
157. 991 F.2d at 689.
158. 47 B.R. 217 (Bankr. W.D. Va. 1985).
159, 991 F.2d at 689 (citing Falwell, 47 B.R. at 218).
160. Id.
161. Id.
162. Id.
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For all these reasons, the Eleventh Circuit upheld Nalley's administrative expense claim."6 3 The trustee filed a petition for rehearing that
the Eleventh Circuit denied in a second published decision. 16 The
court amended its original opinion to address the trustee's argument
that section 361(3)65 precluded the award of an administrative
expense claim to Nalley.1"
After looking into the section's legislative history, the Eleventh Circuit
determined that "[slection 361(3) prohibits only the granting of an
administrative expense claim as adequate protection as an initial
matter."67 Section 361(3) was designed to protect creditors, not
debtors."' Allowance of an administrative expense claim is specifically
allowed as a remedy under section 507(b) following the failure of a grant
of adequate protection.169
VI. CHAPTER 11: EFFECT OF CONFIRMATION
In Shure u. State of Vermont (In re Sure-Snap Corp.),17 ° the Eleventh
Circuit awarded post-confirmation attorney fees to a creditor under its
plan did not
loan documents, holding that confirmation of a Chapter 11 171
agreement.
security
and
mortgage
creditor's
the
terminate
The debtor, Sure-Snap Corporation, commenced an adversary
proceeding seeking a declaration that the mortgage and security
agreement held by a creditor, Bradford National Bank ("Bradford"), were
void under Vermont law. The bankruptcy court decided the adversary
proceeding in favor of Bradford and eight days later confirmed the
debtor's Chapter 11 plan. Thereafter, the debtor appealed the adverse
ruling in the declaratory judgment action. The district court also upheld

163. Id. at 689-90.
164. Bonapfel v. Nalley Motor Trucks (In re Carpet Ctr. Leasing Co., Inc.), 4 F.3d 940
(11th Cir. 1993).
165. 11 U.S.C. § 361(3) (1988). This section provides:
When adequate protection is required under section 362, 363, or 364 of this title
of an interest of an entity in property, such adequate protection may be provided
by-,..
(3) granting such other relief, other than entitling such entity to compensation
allowable under section 503(bX1) of this title as an administrative expense, as
will result in the realization by such entity of the indubitable equivalent of such
entity's interest in such property.
Id.
166. 4 F.3d at 940.
167. Id.
168. Id. at 941.
169. Id.
170. 983 F.2d 1015 (11th Cir. 1993).
171. Id. at 1018.
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the enforceability of the mortgage and security agreement, and Bradford
moved to tax its appellate attorney fees against the debtor. The district
court denied Bradford's motion on the rationale that confirmation of the
Chapter 11 plan terminated the mortgage and security agreement,
extinguishing the contractual basis for awarding attorney
thereby
2
fees.

17

The Eleventh Circuit looked to state law to interpret Bradford's
contractual right to attorney fees. 73 Under the law of Vermont,
attorney fees are not awarded unless authorized by statute or contract.174 Bradford based its request for attorney fees on its mortgage
and security agreement, which the district court found to be no longer
in force following confirmation of the Chapter 11 plan.,17 The Eleventh Circuit, however, reached a contrary conclusion, finding no
authority in the Code to support the contention that confirmation
terminates a mortgage and security agreement. 17 Neither the plan
nor the confirmation order provided for termination of the mortgage and
security agreement. 177 Accordingly, the Eleventh Circuit reversed and
to award reasonable appellate
remanded the case with 7instructions
8
attorney fees to Bradford.
The court rejected the debtor's argument that the fees incurred by
Bradford in the declaratory judgment action and subsequent appeal did
not come within the terms of the attorney fee provision, stating, "Under
Sure-Snap's interpretation, a debtor in default could always avoid a
bargained-for attorney fee provision by first filing a declaratory
judgment action. We hold that Bradford's attorney fees were manifestly
[Sure-Snap's] obligations' as that term is used in
'incurred in enforcing
" 179
the contract.

The Eleventh Circuit also dispensed with the arguments by the
guarantor, Elaine Shure, that her liability for Bradford's attorney fees
was discharged. Since the appellate attorney fees were incurred after
confirmation, they were beyond the scope of the bankruptcy discharge

172. Id. at 1017.
173. Id. "Federal courts apply state law when ruling on the interpretation of
contractual attorney fee provisions." Id. Under the law of Florida, the forum state, the
issue of a contract's validity or interpretation is governed by the law of the state where the
contract was made, in this case Vermont. Id. at 1018.
174. Id. at 1018.
175. Id.
176. Id.
177. Id.
178. Id. at 1019.
179. Id.
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afforded by section 114180 of the Code.'81 Furthermore, the law is
well-settled that confirmation of a182debtor's Chapter 11 plan does not
discharge a third-party guarantor.
Sure-Snap clarifies that the discharge under Chapter 11 does not
cancel an obligation; rather, the discharge merely disables the creditor
from enforcing its prepetition claim.'"s This distinction is subtle but
significant.
VII.

CHAPTER 12: DiSMISSAL

In Cotton v. Bank South, N. (In re Cotton), 4 the Eleventh Circuit
held that the bankruptcy court did not have discretion to condition a
Chapter 12 debtor's request for dismissal of his bankruptcy case upon
compliance with the terms of a settlement he reached with his major
secured creditor.8 s
The debtor, Thomas E. Cotton, filed a voluntary petition under
Chapter 12 on June 5, 1989. The debtor entered into a settlement with
Bank South, N.A., concerning the bank's claim, the terms of which were
read into the bankruptcy court record on April 27, 1990. Although the
parties had difficulty implementing the agreement, the debtor filed a
motion to approve the settlement on December 21, 1990. On January
29, 1991, two days before the hearing to approve the settlement, the
debtor withdrew the settlement motion. 8 6 The next day he filed a
request to voluntarily dismiss the bankruptcy case under section
1208(b)' 8' of the Code. 8 8
The bank sought specific performance of the settlement, and the
bankruptcy court stayed the debtor's request for a voluntary dismissal
pending a determination of whether the parties had entered into a
binding settlement. Following a hearing on May 13, 1991, the bankrupt-

180. 11 U.S.C. § 1141 (1988).
181. 983 F.2d at 1019. "Confirmation of a Chapter 11 plan 'discharges the debtor from
any debt that arose before the date of such confirmation.'" Id. (quoting 11 U.S.C.
§ ll41(d)(1)(A) (1988)).
182. Id. at 1019.
183. Id. at 1018.
184. 992 F.2d 311 (11th Cir. 1993).
185. Id. at 312.
186. Id.
187. 11 U.S.C. § 1208(b) (1988). This section provides, "On request of the debtor at any
time, if the case has not been converted under section 706 or 1112 of this title, the court
shall dismiss a case under this chapter. Any waiver of the right to dismiss under this
subsection is unenforceable." Id.
188. 992 F.2d at 312.
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cy court concluded that the parties had reached a binding settlement."'9 The settlement was approved, and the bankruptcy court
deferred dismissal of the case until the debtor complied with the
settlement terms.' The district court affirmed this ruling."9 '
The plain language of section 1208(b) gives a Chapter 12 debtor an
absolute right to dismiss the bankruptcy case, provided that the case
was not converted to Chapter 12 from Chapter 7 or Chapter 11.192
Nevertheless, the lower courts based their decision to delay dismissal of
the case upon the Eighth Circuit's opinion in In re Graven,9 ' which
read section 1208(b) together with section 1208(d)"' to establish a

limitation on the debtor's right to dismiss a Chapter 12 case when fraud

was alleged. 9 5 The limitation in Graven permits a bankruptcy court
to delay dismissal long enough for the allegation of fraud to be investi96
gated so that the case may be converted to Chapter 7 if warranted.
In Cotton the Eleventh Circuit reversed the lower courts, concluding
that Graven's limitation on the debtor's right to dismiss did not apply to
the facts at hand because there was no evidence of fraud that would
have justified converting the case to Chapter 7.117 "The bankruptcy
court should have given effect to the plain language of 11 U.S.C.
§ 1208(b) and dismissed the case upon the debtor's request."'9"
The Eleventh Circuit's decision in Cotton clarifies that, absent fraud,
a bankruptcy court does not have discretion to interfere with a Chapter
12 debtor's right to dismiss the bankruptcy case under section 1208(b).

189. Id.
190. Id. at 312-13.
191. Id. at 313.
192. Id.

193. 936 F.2d 378 (8th Cir. 1991).
194. 11 U.S.C. § 1208(d) (1988). This section provides:
On request of a party in interest, and after notice and a hearing, the court may
dismiss a case under this chapter or convert a case under this chapter to a case
under chapter 7 of this title upon a showing that the debtor has committed fraud
in connection with the case.

Id.
195. 992 F.2d at 313.
196. Id. The court stated:
[Once fraud had become an issue in a case, the court may delay action on a
section 1208(b) motion for dismissal long enough to allow an investigation of the
alleged fraud. If fraud is shown, the court may, under 11 U.S.C. § 1208(d),
convert the Chapter 12 to Chapter 7 despite the debtor's motion to dismiss.
Id. (quoting Graven, 936 F.2d at 387).
197. 992 F.2d at 313.
198. Id.

1994]

BANKRUPTCY

1213

VIII. EQUITABLE POWER
In CapitalFactors,Inc. v. Empire for Him, Inc. (In re Empire for Him,
Inc.),i the Eleventh Circuit held that the equitable power of the
bankruptcy court to decline to enforce a valid security interest is
limited. ° °
The debtor, Empire for Him, Inc., filed a Chapter 11 petition on
January 3, 1991. At the time of the bankruptcy filing, Capital Factors,
Inc. ("Capital Factors"), held $119,643.16 collected on the debtor's
accounts receivable pursuant to a factoring agreement. The debtor
rejected the factoring agreement with approval of the bankruptcy court
and filed a complaint for turnover of the funds held by Capital Factors.
Although the debtor owed no outstanding factoring commissions on the
date of the bankruptcy filing, the parties stipulated that rejection of the
factoring agreement resulted in a $70,000 damage claim for Capital
Factors. °1
Neither party disputed that Capital Factors had "an unavoidable
perfected security interest" in the debtor's accounts receivable.
Nonetheless, the bankruptcy court ordered Capital Factors to turn over
the funds in its possession and allowed Capital Factors to assert a
general, unsecured claim for the damages flowing from the rejection.
The bankruptcy court denied Capital Factors' request for adequate
protection as a condition of turnover, concluding that enforcement of its
security interest would be inequitable because Capital Factors did not
collect any accounts receivable after the bankruptcy filing. The district
court affirmed the decision of the bankruptcy court. 2
The Eleventh Circuit reversed, however, holding that the funds were
property of the estate under section 541(a)(1) 2 3 of the Code' and
that turnover under section 542(a) 5 must be conditioned upon

199. 1 F.3d 1156 (11th Cir. 1993).
200. Id. at 1157.
201. Id. at 1158.
202. Id.
203. 11 U.S.C. § 541(a)(1) (1988). This section defines the property of the estate to
include "all legal or equitable interests of the debtor in property as the commencement of
the case." Id.
204. 1 F.3d at 1159. "This language [of section 541(a)(1)) plainly includes the funds
held by Capital Factors, even though those funds were subject to Capital Factors' security
interest." Id.
205. 11 U.S.C. § 542(a) (1988). This section provides:
Except as provided in subsection (c) or (d) of this section, an entity, other than a
custodian, in possession, custody, or control, during the case, of property that the
trustee may use, sell, or lease under section 363 of this title, or that the debtor
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adequate protection of a creditor's security interest in the subject
property. 6 Under these principles, the bankruptcy court stretched its
equitable power beyond permissible bounds by refusing to enforce
Capital Factors' security interest in the funds.'
The decision in Empire reiterates the well-settled proposition that "[a]
bankruptcy court's equitable power 'must and can only be exercised
within the confines of the Bankruptcy Code.'"2 '8
IX.

APPEAL

The case of Rush v. JLJ Inc. (In re JLJ Inc.) 9 illustrates that
be
factual findings must be made by the bankruptcy court and cannot
210
made on appeal by either the district court or the circuit court.
In JLJ two competing parties claimed ownership of secured notes
payable by the debtor. Karen Rush claimed ownership of the notes from
her sale of the subject property to the debtor in 1986 in which she
received the notes as partial payment. Rush Building Company, Inc.
("RBC"), also claimed ownership of the notes pursuant to an assignment
by Edward Rush, Ms. Rush's husband, as her attorney-in-in 1987
211
fact.
Resolution of the ownership issue turned on the validity of the power
of attorney at the time of the assignment to RBC.212 Ms. Rush executed the power of attorney and delivered it to Mr. Rush in 1981. It was
of unlimited duration and permitted Mr. Rush, acting as attorney-in-fact,
to subordinate his wife's interests to his own.213 On March 18, 1987,
approximately one week before the notes were assigned to RBC, Ms.
Rush fled her home after Mr. Rush threatened her with violence. Ms.
Rush and her son testified that she orally revoked the power of attorney
that same day. However, Mr. Rush's mother and others testified that

may exempt under section 522 of this title, shall deliver to the trustee, and
account for, such property or the value of such property, unless such property is
of inconsequential value or benefit to the estate.

Id.
206. 1 F.3d at 1160. "Section 542(a) authorizes the bankruptcy court to order the
turnover of property of the estate, but only to the extent that the court provides adequate
protection for those who have an interest in such property." Id.
207. Id.
208. Id. (quoting Norwest Bank Worthington v. Ahlers, 485 U.S. 197, 206 (1988)).
209. 988 F.2d 1112 (11th Cir. 1993).
210. Id. at 1113.
211. Id.
212. Id.
213. Id.
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Ms. Rush expressed a lack of interest in the notes as long as she was
permitted to leave the house.214
The bankruptcy court found the evidence to be inconclusive and made
no factual finding on the revocation of the power of attorney.215 The
bankruptcy court went on to hold that the assignment to RBC was
valid.21 When Ms. Rush appealed, the district court reversed, concluding that Ms.
Rush's estrangement impliedly revoked the power of
21 7
attorney.
The Eleventh Circuit vacated the district court's order and remanded
the case for further proceedings on this key factual issue. 218 The court
stated, "Neither the district court nor this court may make independent
factual findings. If the bankruptcy court is silent or ambiguous as to an
outcome determinative factual question, the case must be remanded to
the bankruptcy court for the necessary factual findings." 21 9 The lesson
of JLJ is that an appeal will be a futile endeavor unless all outcome
determinative factual findings have been made by the bankruptcy court.
X.

CONTEMPT

Younger 220

the Eleventh Circuit held that a debtor could
In Matter of
not be incarcerated for an indefinite term for civil contempt.22 '
The debtor, Harold F. Younger, was arrested by the United States
Marshal on June 25, 1992, pursuant to Bankruptcy Rule 200522 to
compel his attendance at an examination under Bankruptcy Rule
2004.2' The debtor refused to testify and invoked his Fifth Amendment privilege against self-incrimination. 4 The Magistrate Judge
granted the debtor use and derivative use immunity and ordered him to
testify, but the debtor still refused. On November 20, 1992, the district
court found the debtor in contempt and ordered that he be incarcerated
225
indefinitely until he complied with the order directing him to testify.

214. Id. at 1114.
215. Id.
216. Id. at 1115.
217. Id. at 1115-16.
218. Id. at 1117.
219. Id. at 1116 (citing In re Cornelison, 901 F.2d 1073, 1075 (11th Cir. 1990), and In
re Sublett, 895 F.2d 1381, 1384 (11th Cir. 1990)).
220. 986 F.2d 1376 (11th Cir. 1993).
221. Id. at 1378.
222. FED.R.BANKR.P. 2005.
223. FED.R.BANKR.P. 2004.
224. 986 F.2d at 1377.
225. Id.
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On appeal the debtor argued that, under 28 U.S.C. § 1826,226 the
term of incarceration may not exceed the length of the court proceeding
or eighteen months, whichever is less. 7 Since the statute makes no
exception for bankruptcy cases, the Eleventh Circuit found that the
statute was applicable.'
"By its clear language, 28
§ 1826(a)
'requires
that the term be limited by the lesser of theU.S.C.
duration of the
bankruptcy case or eighteen months."22 This conclusion was in accord
with the Second Circuit's decision in In re MartinTrigona.0 The
eighteen-month limitation ran from November 20, 1992, the date the
confinement order was issued, not the date the debtor was arrested by
the United States Marshal."'
XI.

CONCLUSION

Given the diversity of these decisions, no clear trend emerges. The
Eleventh Circuit did, however, resolve competing lines of cases in its
ruling that individual debtors must reaffirm or redeem in order to retain
possession of collateral, and that punitive damages may be nondischargeable under section 523(a)(2)(A)."2 The Eleventh Circuit joined
two other circuits in holding that state law exemptions for employee
benefit plans are not preempted by ERISA. The remaining decisions
covered in this survey are instructive for bankruptcy practitioners,
particularly those within the circuit.

226. 28 U.S.C. § 1826 (1988). This section provides, in relevant part:
Whenever a witness in any proceeding before or ancillary to any court or grand
jury of the United States refuses without just cause shown to comply with an
order of the court to testify... the court... may summarily order his confinement at a suitable place until such time as the witness is willing to give such
testimony . ...

No period of such confinement shall exceed the life of ...

the

court proceeding ... before which such refusal to comply with the court order
occurred, but in no event shall such confinement exceed eighteen months.
Id. (emphasis added).
227. 986 F.2d at 1377.
228. Id. at 1378.
229. Id.
230. 732 F.2d 170 (2d Cir.), cert. denied, 469 U.S. 859 (1984).
231. 986 F.2d at 1378.
232. 11 U.S.C. § 523(aX2)(A).

