Admiralty
by Thomas S. Rue*
The Eleventh Circuit Court of Appeals decided only eight admiralty
cases with written opinions in 1993. Three of those cases dealt with
issues of first impression. Of the other five decisions, none changed the
law as it existed in the circuit.
I.

LIMITATION OF ACTIONS

Limitation of actions is the area of law receiving the most attention,
with three opinions devoted to it. This area also involves a case of first
impression, Raziano v.United States.' In that case, the court considered the question of whether the statute of limitations applicable to the
Suits in Admiralty Acte was subject to the doctrine of equitable tolling.
In June 1989, the Razianos' decedent died as a result of a collision
between his boat and an unlit Coast Guard marker. In November, the
Razianos filed a claim with the Coast Guard. A series of correspondence
followed, including a May 1991 request from the Coast Guard for more
information. On July 19, 1991, the Coast Guard notified the Razianos
that it was not interested in settling the case. Pursuant to the Suits in
Admiralty Act, the Razianos filed suit on August 21, 1991, alleging
negligence by the Coast Guard. The Razianos filed the suit two months
after the two year statute of limitations had run? The United States
moved to dismiss on the ground that the claim was time barred. The
district court denied the motion, holding that the doctrine of equitable
tolling applied and that the Razianos' circumstances warranted its
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1. 999 F.2d 1539 (11th Cir. 1993).
2. 46 U.S.C. §§ 741-52 (1975).
3. Id. Section 745 provides in part: "Suits as authorized by this chapter may be
brought only within two years after the cause of action arises .....
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application. When the government filed an interlocutory appeal, the
Razianos contended that the Coast Guard's negotiations had lulled them
into inaction. The Razianos also argued that the government was aware
of their claim because they had presented it to the Coast Guard well
within the two year statute of limitations. 4
In Raziano the Eleventh Circuit quickly disposed of the threshold
question regarding the applicability of the doctrine of equitable tolling
to Suits in Admiralty Act cases. Speaking for the court, Judge Edmondson noted that the Supreme Court had said:
[In cases where Congress has waived sovereign immunity, the doctrine
of equitable tolling can be presumed to apply as it ordinarily applies to
private litigants .... Equitable tolling is allowed "where the claimant
has actively pursued his judicial remedies by filing a defective pleading
during the statutory period, or where the complainant has been
induced or tricked by his adversary's misconduct into allowing the
filing deadline to pass."5
Judge Edmondson also noted that equitable tolling will not be applied
"to 'late filings where the claimant failed to exercise due diligence in
preserving his legal rights' or for 'what is at best a garden variety claim
of excusable neglect."' 6 In applying the rule to the Razianos, the
Eleventh Circuit found that the Razianos pursued no judicial remedies
before the limitation period elapsed.7 Moreover, the Coast Guard's
request in May 1991 for more information did not amount to an
inducement or trickery.8
Relying 'upon the rule in litigation between private parties that
"pre-suit negotiations to settle do not ordinarily estop a defendant from
later asserting a limitations defense,"9 the court of appeals declined to
extend equitable tolling to cases in which the government knew about
a claim that might be pursued against it because of pre-suit settlement
negotiations.10
The court of appeals characterized the Razianos' failure to bring suit
timely as the kind of "garden variety neglect"11 described by the

4. 999 F.2d at 1541.
5. Id. (quoting Irwin v. Veterans Admin., 498 U.S. 89, 96 (1990)).
6. Id.

7. Id.
8.
9.
10.
v. B.P.
11.

Id.
Id.
Id. See, e.g., Brogan v. Mullins, 452 So. 2d 940,941 (Fla. Dist. Ct. App. 1984); Huth
Oil, Inc., 555 F. Supp. 191, 194-95 (D. Md. 1983).
999 F.2d at 1541.
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12 The court of
Supreme Court in Irwin v. Veterans Administration.
appeals also noted that the lack of prejudice to the government
apparently swayed the district court. The court of appeals ignored that
issue, saying, "lack of prejudice to the defendant is not nearly enough to
show injustice to the plaintiff."13 The court did not decide the case out
of sympathy for a plaintiff with a viable claim. The Supreme Court
expressly forbade that type of rationale.14
The doctrine of equitable tolling was again addressed in Justice v.
United States.5 The issue in that case was whether the timely filing
of an action that the court later dismissed without prejudice tolled the
statute of limitations for actions brought pursuant to the Public Vessels
Act 16 and the Suits in Admiralty Act. 7 Justice had a curious and
somewhat tortured procedural history that played an integral part in the
result. Justice fell down a stairway aboard the naval vessel ANTARES
and permanently disabled himself on November 23, 1987. The
ANTARES was a public vessel owned by the United States and operated
by International Marine Carriers, Inc."5
Justice instituted an action against the United States and International Marine Carriers, Inc., pursuant to the Public Vessels Act and the
Suits in Admiralty Act. He brought the action in November 1988 in the
United States District Court for the Eastern District of Louisiana.
Litigation proceeded for nine months until August 15, 1989, when the
district court dismissed Justice's claim against International Marine
Carriers, Inc. Since the ANTARES was located in Jacksonville, Florida
when Justice instituted his suit, the district court also determined that
venue was proper only in the federal judicial district that encompassed
Jacksonville. Accordingly, the district court transferred Justice's claims
against the United States to the district court in Jacksonville. 9
Local district court rules in Jacksonville required Justice to hire local
counsel. He first attempted to hire a member of the Florida Bar who
resided and practiced in Louisiana, but because that attorney did not
live in Florida the rule was not satisfied. Justice then contacted a
lawyer who resided and practiced in Florida, but the attorney declined

12.

Id. (citing Irwin v. Veterans Admin., 498 U.S. 89 (1990)).

13. Id. at 1542.
14. Baldwin County Welcome Ctr. v. Brown, 466 U.S. 147, 152 (1984) ("[Statutes of
limitation] are not to be disregarded by courts out of a vague sympathy for particular
litigants.")
15. 6 F.3d 1474 (11th Cir. 1993).
16. 46 U.S.C. §§ 781-90 (1975).
17. Id. §§ 741-52 (1975).
18. 6 F.3d at 1476.
19. Id.
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the representation. That attorney referred the matter to the lawyer who
ultimately undertook the representation. At that time, more than six
months had elapsed since the transfer of the case.20
During Justice's difficulty in hiring local counsel, the district court
entered a routine order requiring him to answer standard interrogatories
within eighty days. When Justice failed to comply with that order, the
district court directed him to show cause within twenty days why the
case should not be dismissed for want of prosecution. Justice missed the
deadline, but the magistrate considered his untimely memorandum in
opposition.21
Nine months after the district court issued the show cause order,
Justice finally answered the interrogatories and the government moved
to strike. Justice did not oppose that motion, and the magistrate
granted it. Subsequently, the district court overruled Justice's objections
to the magistrate's order and dismissed the case for want of prosecution
and failure to comply with an order of the district court. The district
court directed that judgment be entered dismissing the case without
prejudice. 22
Instead of appealing the order, Justice filed a second suit against the
United States and again based it on the Public Vessels Act and the Suits
in Admiralty Act. Despite the fact that he brought the suit only two
weeks after the dismissal without prejudice, he brought the second suit
more than three years after the accident and more than one year after
the statute of limitations had expired for any suit brought pursuant to
the Public Vessels Act or the Suits in Admiralty Act.'
The government moved to dismiss the new suit with prejudice on
grounds that the statute of limitations barred it. Justice opposed the
motion, contending that his original action tolled the statute of
limitations. , He argued that by dismissing the original complaint
without prejudice, the district court did not intend to preclude him from
filing a subsequent action. He also argued that if the practical
consequence of the dismissal without prejudice was going to be a
dismissal with prejudice, the district court should have vacated the
previous judgment and proceeded with the original action.'

20. Id. at 1476-77.
21. Id. at 1477.
22. Id.
23. 46 U.S.C. § 745 provides in part: "Suits as authorized by this chapter may be
brought only within two years after the cause of action arises...."
24. 6 F.3d at 1477-78.
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Justice also asked the district court for relief pursuant to Rule 60(b)
of the Federal Rules of Civil Procedure.2 5 Although Justice filed the
60(b) motion more than eight months after the dismissal of the original
action and within the rule's one year limitation, the district court denied
the motion on the ground that Justice did not file within a reasonable
time. Justice did not appeal from that ruling either. Ultimately, the
district court rejected his arguments and granted the government's
motion to dismiss based on the statute of limitations.2"
The court of appeals noted that it had determined the issue of the
applicability of the doctrine of equitable tolling in Raziano v. United
States." The question remaining was whether equitable tolling was
warranted under the circumstances in Justice's case.' The court of
appeals noted the general rule that the filing of a lawsuit that is later
dismissed without prejudice does not automatically toll the statute of
limitations.29
Justice essentially threw himself on the mercy of the court and asked
for equitable relief. In rejecting Justice's plea, the court of appeals set
forth some sobering reminders for counsel.3' First, the court held that
"courts, acting in their equitable capacity, will toll statutes of limitations, but 'only upon finding an inequitable event that prevented
plaintiff's timely action."'3 1 Second, due diligence alone will not enable
the plaintiff to prevail on the issue of equitable tolling.3 2 The court of
appeals emphasized that the "Supreme Court has made clear that tolling
is an extraordinary remedy which should be extended only sparingly."'
The court of appeals found that Justice did not exercise due diligence
in prosecuting his claim.34 He did not answer the district court's
standard interrogatories for fourteen months. He made no requests for
extensions of time and ignored or overlooked other district court

25. FED. R. Civ. P. 60(b) provides in pertinent part:
On motion and upon such terms as are just, the court may relieve a party or a
party's legal representative from a final judgment, order, or proceeding for the
following reasons: (1) mistake, inadvertance, surprise, or excusable neglect ....
The motion shall be made within a reasonable time, and for [mistake, inadvertence, surprise, or excusable neglect] not more than one year after the judgment,
order, or proceeding was entered or taken.
26. 6 F.3d at 1478.

27.
28.
29.
30.
31.
32.

Id.
Id.
Id. See also Stein v. Reynolds Sec., Inc., 667 F.2d 33 (11th Cir. 1982).
6 F.3d at 1479.
Id. The burden of proof on this issue is on the plaintiff. Id.
Id.

33. Id. (citing Irwin v. Veterans Admin., 498 U.S. 89, 96 (1990)).

34. ld. at 1480.
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deadlines.3 5 Justice argued that his lack of diligence was attributable
to counsel's excusable neglect. The court responded by saying that "[tlo
the extent his lack of diligence is attributable to counsel's excusable
neglect in failing to comply with the district court's orders, we believe
that was the type of 'garden variety' neglect which the Supreme Court
in Irwin expressly rejected as a basis for equitable tolling."" The fact
that Justice had diligently prosecuted his case prior to the transfer did
not impress the court of appeals.37 In the court of appeals' own words,
"[To qualify for relief in equity, a party must act with diligence
throughout the litigation.""
The court of appeals invoked the maxim that relief in equity generally
is inappropriate when the moving party has an adequate remedy at
law.39 The court of appeals noted that, after the dismissal of his
original action, Justice could have filed a timely motion for reconsideration, filed a timely motion for relief from the judgment pursuant to Rule
60(b), appealed from the district court's denial of his Rule 60(b) motion,
or appealed from the dismissal of his original action.4 °
The court of appeals was sympathetic to Justice with regard to the
original judgment of dismissal. 4 The court indicated that he should
have been successful in seeking relief from that dismissal since it was
"an unduly harsh sanction for failure to prosecute or to comply with a
court order, absent willful or contumacious conduct."42 The court of
appeals was unable to address that unfairness since the propriety of the
original dismissal was not before it, only the question of whether
equitable tolling applied to the second action.43
Justice's emotional appeal did not sway the court of appeals, although
he no doubt suffered irreparable harm when the court dismissed his
suit." In the court of appeals' view, that consequence arose from his
own failure to pursue his available remedies at law.45
Finally, the court of appeals rejected Justice's argument that
application of the statute under the circumstances would not further the

35.

Id.

36. Id.
37. Id.
38. Id.
39. Id. See, e.g., Morales v. Trans World Airlines, Inc., 112 S. Ct. 2031 (1992); Younger
v. Harris, 401 U.S. 37, 43-44 (1971); Thompson v. Allen County, 115 U.S. 550, 553 (1885).
40. 6 F.3d at 1480-81.
41. Id. at 1481.
42. Id.
43. Id. at 1482.

44. Id.
45. Id.
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purpose of repose. 4' The court noted that, "courts may not ignore the
statute of limitations simply because they opine that a given action is
not stale or that a particular defendant's repose already has been
broken."47 The court of appeals summed up its holding by stating,
"'[Statutes of limitation] must be strictly adhered to by the judiciary.' 48
The message in Justice for plaintiffs' counsel is that while the Eleventh
Circuit recognizes the doctrine of equitable tolling, no amount of cajoling,
arguing, or sympathy will cause the court of appeals to apply the
doctrine absent inducement or trickery by the defendant.
The other statute of limitations issue arose in the context of a hearing
loss case brought by a seaman in Santiago v. Lykes Bros. S.S. Co.49
Santiago brought a claim pursuant to the Jones Act50 and the General
Maritime Law for damages from loss of hearing allegedly resulting from
continued exposure to high noise levels in the engine room of Lykes'
vessel. 5'
Despite the fact that the pretrial document did not mention or
intimate the continuing tort theory, the district court sent the case to the
jury on that theory and the theory of unseaworthiness.5 2 The continuing tort theory arose toward the end of the second day of trial when
plaintiff presented the district court with cases specifically discussing
that theory.53 Those opinions persuaded the district court, and it
instructed the jury that if plaintiff proved his case, he would be entitled
to recover damages for the entire period of time because the statute of
limitations did not begin to run until the last event that caused the
injury had taken place.' Since Santiago continued to work for Lykes
in the engine room at the time of trial, the district court's ruling meant
that Santiago could recover damages for any hearing losses sustained
while he worked for Lykes.55
After the jury rendered a verdict for Santiago, Lykes appealed based
on two issues: whether the Eleventh Circuit had eliminated the
continuing tort theory and whether the district court had committed

46. Id. at 1482-83.
47. Id.
48. Id. at 1483 (quoting Kavanagh v. Noble, 332 U.S. 535, 539 (1948)).

49. 986 F.2d 423 (11th Cir. 1993).
50. 46 U.S.C. app. § 688 (1993).
51. 986 F.2d at 424.
52. Id.
53.

Id. at 425 (citing Fowkes v. Pennsylvania R.R., 264 F.2d 397 (3d Cir. 1959); Page

v. United States, 729 F.2d 818 (D.C. Cir. 1984)).
54. Id. at 425-26.
55. Id. at 425.
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reversible error in charging the jury pursuant to that theory, since the
pretrial order did not raise it.'
The court of appeals noted that the district court could modify the
pretrial order "'only to prevent manifest injustice,'"" that such decision
would be disturbed on appeal only upon a showing of abuse of discretion," and that appellate courts will "exercise minimal interference
with trial court discretion in" such matters.59 As in most cases in
which the standard of review is an abuse of discretion, Lykes received
no consolation from the Eleventh Circuit. Ultimately, the court of
appeals found that the district court did not abuse its discretion.60
Turning to the continuing tort theory, the Eleventh Circuit noted that
it had not squarely addressed the issue in a Jones Act context.6 ' The
court of appeals then held that the charge given to the jury was an
erroneous statement of law under the continuing tort theory. 2 The
court implicitly embraced the continuing tort theory in Jones Act
cases.s According to the court, under a continuing tort theory in a
Jones Act case, a plaintiff can only recover damages for any increase in
injury that occurred within the statutory period of limitations prior to
filing suit, in other words, within the last three years and not, as the
district court instructed, for the entire period of time Santiago worked
for Lykes."'
With the Eleventh Circuit's recognition of the continuing tort theory,
the focus will likely shift to the "increase in injury" that occurred within
the statute of limitations period. It is possible that no increase in the
injury occurred within that period. This will raise interesting issues of
proof.
II. APPELLATE JURISDICTION
The issue of appellate jurisdiction arose in Jamaica Commodity
Trading Co. v. Barge HERCULES. 5 In that case, plaintiff sued the

56. Id.
57. Id. at 427 (quoting FED. R. Civ. P. 16(c)).

58. Id.
59. Id.

60. Id. This was a curious result in view of the court of appeals' statement, "[Tihe Trial
Court's charge to the jury at the conclusion of the trial not only severely prejudiced the
defendant on the last day of trial, it completely changed the issue on which the case was
prepared and tried." Id.
61. Id.
62. Id.
63. Id.
64. Id. at 428.
65. 992 F.2d 1162 (llth Cir. 1993).
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owners, charterers, and subcharterers of a barge and tug for loss of
cargo, alleging negligence, unseaworthiness, and violations of the
Carriage of Goods by Sea Act. 66 The charterer filed a cross-claim
against the subcharterer, claiming that the subcharterer was obligated
to defend and indemnify the charterer pursuant to the indemnity
provisions of the Charter Party.67 The district court granted summary
judgment in favor of the charterer with respect to its indemnity claims
against the subcharterer, finding that the subcharterer was obligated to
defend and indemnify the charterer for any loss of cargo." The district
court also found that the subcharterer was obligated to indemnify the
charterer for damage to the vessel and demurrage if the subcharterer
was found to have violated the Carriage of Goods by Sea Act.69
The subcharterer made an interlocutory appeal, pursuant to 28 U.S.C.
§ 1292(a)(3), 70 to test the order granting summary judgment. The
charterer objected to appellate jurisdiction because the summary
judgment on the cross-claim was not a final determination of the parties'
rights and liabilities.7 1 The Eleventh Circuit agreed, stating that while
the trial court determined that the subcharterer must defend and
indemnify the charterer, it did not determine the plaintiff's underlying
claims against the defendants for loss of cargo, nor did it determine the
liability of the subcharterer for vessel damage.72 In reaching its
decision, the Eleventh Circuit noted that "[Section 1292(a)(3)] 'was
designed to apply in circumstances distinctive to admiralty where it is
not uncommon for a court to enter an order finally determining the
issues of liability between the parties and then to refer the case to a
master for a determination of damages."'7 3 The Eleventh Circuit
further noted that the statute is extended beyond its original purpose
only in instances in which the interlocutory order appealed has "'the
effect of ultimately determining the rights and obligations of the
parties.'" 74 The court did not depart from the rule that the Eleventh
Circuit previously stated in Nichols v. Barwick.75

66. Id. at 1162-63; 46 U.S.C. §§ 1300-15 (1975).
67. 992 F.2d at 1162-63.
68. Id.
69. Id.

70. Id.
71. Id.
72. Id.
73. Id. (quoting Treasure Salvors, Inc. v. Unidentified Wrecked & Abandoned Sailing

Vessel, 640 F.2d 560, 564 (5th Cir. 1981)).
74. Id. (quoting TreasureSalvors, 640 F.2d at 564).

75. 792 F.2d 1520 (11th Cir. 1986). Nichols was actually the reverse of Jamaica. In
Nichols the underlying claims of plaintiff were determined and the third party claims were
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SEAMEN

The only case decided by the Eleventh Circuit involving seamen was
one of seaman status, O'Boyle v. United States.76 O'Boyle filed suit
pursuant to the Jones Act77 and the Federal Employees Compensation
Act,7' claiming maintenance and cure, wages and travel expenses, for
negligence and emotional distress arising from a slip and fall on a
Japanese driftnet vessel plying the international waters of the Pacific
Ocean. He claimed fish slime left on the deck caused his injury.7 9
The Driftnet Impact Monitoring, Assessment and Control Act of
19870 and the Shima-Asselin Treaty provide for American observers
on Japanese driftnet fishing vessels in international waters. 2 The,
government subcontracted with O'Boyle's employer for O'Boyle's services
aboard the vessel. O'Boyle's employer paid him, provided him with
work-related health and accident, workers' compensation, and Jones Act
insurance, and had administrative and logistic responsibility over
him."
O'Boyle claimed that he was a borrowed servant of the United States
under the Jones Act. He also claimed that he was a seaman because
once he was assigned to the vessel he became essential to its mission
since it could not go fishing without him." The district court dismissed
his claim for lack of subject matter jurisdiction and failure to state a
8
claim upon which relief can be granted.

The Eleventh Circuit did not decide the. borrowed servant issue, but
went directly to whether O'Boyle was a seaman." The court of appeals
found that O'Boyle was a business invitee aboard a Japanese fishing
vessel and that his mission was not to catch fish or to have anything to
do with the vessel.8 7 He was aboard solely because the treaty required
his presence in order to observe the types of marine life that the vessel
encountered during its voyage. O'Boyle could not even communicate

not addressed. Id.
76.
77.

993 F.2d 211 (11th Cir. 1993).
46 U.S.C. app. § 688 (1993).

78. 5 U.S.C. §§ 8101-8193 (1975).
79. 993 F.2d at 212.
80. Pub. L. No. 100-220, 101 Stat. 1458 (1987).
81. 993 F,2d at 211.
82. Id. at 212.
83. Id.
84. Id. at 213.
85. Id. at 212.
86. Id. at 213.
87. Id.
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with the captain and crew since they spoke no English and O'Boyle
spoke no Japanese." The court of appeals recited the prevailing rule
for establishing seaman status and quickly reached the conclusion that
O'Boyle was not a seaman."9 Although the judge excluded O'Boyle for
reasons other than the Oceangraphic Research Vessel Act (ORVA), as a
result of the decision, O'Boyle must have believed that the court treated
him as though he were."
IV. LONGSHORE AND HARBOR WORKERS

The single Longshore and Harbor Workers' Compensation Act91 case
decided by the Eleventh Circuit was Smith v. United States.' In a
case of first impression, the issue was whether provisions of the
Longshore and Harbor Workers' Compensation Act insulated a harbor
worker's employer from its obligation assumed pursuant to a contract
with a nonvessel shipyard to indemnify it for injuries sustained by the
worker."
Consolidated Industrial Skills Corporation, which was in the business
of supplying skilled workers to shipyards, supplied Smith as a shipfitter
to Jacksonville Shipyards, Inc. After Smith was injured in a fall down
the ship's ladder, the employer's compensation carrier made the requisite
payments to Smith.94 Smith and his wife filed suit against the United
States pursuant to Section 905(b) of the Act." The United States in
88. Id.
89. Id. at 213-14. As set forth in Hurst v. Pilings & Structures, Inc., 896 F.2d 504, 505
(11th Cir. 1990):
To qualify for seaman status, a worker must satisfy the following criteria: (1) He
must have a more or less permanent connection with (2) a vessel in navigation
and (3) the capacity in which he is employed or the duties which he performs must
contribute to the function of the vessel, the accomplishment of its mission or its
operation or welfare in terms of its maintenance during its movement or during
anchorage for its future trips.
90. 46 U.S.C. §§ 441-45. Section, 444 of the Oceanographic Research Vessel Act
provides that "scientific personnel on an oceanographic research vessel shall not be
considered seamen under [46 U.S.C. § 688, the Jones Act]." Id.
91. 33 U.S.C. §§ 901-50 (1986).
92. 980 F.2d 1379 (11th Cir. 1993).
93. Id. at 1380.
94. Id.
95. Id. Section 905(b) of the Longshoremen's and Harbor Workers' Compensation Act
provides in pertinent part:
In the event of injury to a person covered under this Act caused by the negligence
of a vessel, then such person, or anyone otherwise entitled to recover damages by
reason thereof, may bring an action against such vessel as a third party in
accordance with the provisions of section [933 of this title], and the employer shall
not be liable to the vessel for such damages directly or indirectly and any
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turn joined Jacksonville Shipyards, Inc. as a third party defendant.
Jacksonville Shipyards, Inc., claiming indemnity, joined the employer as
a fourth party defendant. The employer tried to hide behind the shield
of Section 905(b), arguing that liability under Section 905(a) was the
exclusive remedy against it and that its contractual indemnity with the
shipyard was void under Section97905(b). 91 The district court held that
the employer was not insulated.
On appeal, the Eleventh Circuit noted that this issue was settled in
other circuits but not in the Eleventh Circuit." The court of appeals
cited Pippen v. Shell Oil Co.," in which the Fifth Circuit held that a
suit by a third party against the employer based on contractual
indemnity would not be an action "on account of" the injury but as a
result of the contract of indemnity."° The court in Pippen also held
that Section 905(b) prohibited indemnity actions by vessels only, and
that it would not extend the prohibition to nonvessels. 1°' While noting
that the holding in Pippen was not binding, the Eleventh Circuit found
it persuasive and adopted it.10 2
The result in Smith offers a means by which nonvessels can recover
from the employer of an injured harbor worker. Shipyards frequently
contract for skilled labor through the services of labor suppliers. Those
agreements should always contain an indemnity provision in favor of the
shipyard.
V. CARGO

Of the two cargo cases decided by the Eleventh Circuit, the first,
American TransportationLines, Inc. v. Wrves, 0 3 involved the validity
of an oral modification of a tariff approved by the Federal Maritime

agreements or warranties to the contrary shall be void.

96. 980 F.2d at 1380. Section 905(a) of the Longshoremen's and Harbor Workers'
Compensation Act provides in pertinent part:

The liability of an employer prescribed in section [904 of this title) shall be
exclusive and in place of all other liability of such employer to the employee, his
legal representative, husband or wife, parents, dependents, next of kin, and
anyone otherwise entitled to recover damages from such employer at law or in
admiralty on account of such injury or death ....
97. 980 F.2d at 1380.
98. Id.
99. 661 F.2d 378 (5th Cir. 1981).
100. 980 F.2d at 1381 (citing Pippen, 661 F.2d at 386-87).
101. Id.
102. Id.
103. 985 F.2d 1065 (llth Cir. 1993).

1994]

ADMIRALTY

1187

Commission.'" In that case, the carrier sued the shipper for unpaid
freight. The shipper argued that it did not owe all the freight because
a portion of the amount claimed represented port differential fees, which
the carrier orally agreed to waive from the tariffs.
Wrves is a sobering reminder for shippers who enter into or rely upon
oral agreements with carriers regarding departures from the published
and approved tariff rates. The Eleventh Circuit, in affirming the district
court, held that "[oince a carrier establishes a tariff that is approved by
the Federal Maritime Commission, the tariff binds the carrier and the
shipper with the force of law."'0° The Eleventh Circuit emphatically
stated that "[olnce the tariff is approved, 'the rate must be charged and
paid regardless of mistake, inadvertence or contrary intention of the
parties.'"'0 7 In other words, in this circuit there will ordinarily be no
deviations from the published tariff rates.
In Belize Trading, Ltd. v. Sun Insurance Co. of New York," s the
court of appeals faced yet another twist on the $500 package limitation
provision of the Carriage of Goods by Sea Act.0 9 In that case, two
shippers packed and sealed their cargos in containers provided by the
carrier. The shippers then sent the containers to the carrier's dock and
gave the carrier documents describing the containers' contents, including
the number of cartons in each container."0
In accordance with industry custom, the carrier was to prepare and
issue bills of lading upon stowing the cargo aboard the vessel. For some
unstated reason, the carrier failed to do this. The ship sailed and part
of its cargo, including that in question, was lost at sea during a
hurricane. It was not until after the loss at, sea that the carrier issued

104. Id. at 1066.
105. Id.
106. Id. at 1066-67.
107. Id. at 1067 (quoting Gilbert Imported Hardwoods, Inc. v. 245 Packages of
Guatambu Squares, 508 F.2d 1116, 1121 (5th Cir. 1975)).
108. 993 F.2d 790 (11th Cir. 1993).
109. 46 U.S.C. app. § 1304(5) (1975), which provides in pertinent part: "Neither the
carrier nor the ship shall in any event be or become liable for any loss or damage to or in
connection with the transportation of goods in an amount exceeding $500 per package
lawful money of the United States. ... "

110. 993 F.2d at 791 n.1. One shipper gave the carrier a packing list for each of three
containers: 1 40-foot container #INBU-4112440 containing 791 cartons, 1 40-foot container
#CTIU-4843385 containing 384 cartons, 140-foot container #INAU-2914481 containing 755
cartons. The other shipper gave the carrier copies of the invoices it sent to its consignee.
The invoices reflected that the container had been packed with: 30 cartons Silver Crown
14-inch color televisions, 25 cartons Silver Crown 19-inch color televisions, 80 cartons
Silver Crown monos, 5 cartons Silver Crown stereos, 240 cartons Silver Crown 12-inch
black and white televisions, 1 carton spare parts free of charge.

1188

MERCER LAW REVIEW

[Vol. 45

the bills of lading covering the lost cargo. Both bills of lading only
reflected that the shipments consisted of containers "said to contain"
electronic equipment or color television sets and radio cassette recorders.
No mention was made of the number of cartons."'
In a limitation proceeding filed by the carrier pursuant to the
Limitation of Vessel Owner's Liability Act," 2 a shipper and a consignee filed claims for their losses. The carrier claimed that the three
containers were the relevant "packages"'within the meaning of the
Carriage of Goods by Sea Act because the bills of lading, under the,
"description of packages and goods," only indicated the number of
containers, not the number of cartons. The claimants cried "foul" saying
that the carrier itself had prepared the bills, purportedly on the basis of
the information, which included the number of cartons furnished by the
shippers. Even then the carrier did not prepare the bills until after the
loss. For that reason, the claimants asked the district court to interpret
the bills of lading as having described the number of cartons the
shippers had disclosed to the carrier, thereby making them the number3
of cartons for the Carriage of Goods by Sea Act limitation purposes."
The district court refused and held the containers to be the "packages." 4 The district court's rationale was that the language the carrier
used to describe the cargo was a material part of the contract and
therefore no substitution could be made." 5
The Eleventh Circuit recognized the inequity of the carrier's action
and found that "the descriptions were merely the carrier's unilateral and
self-serving statements of the shippers' cargos.""'
The Eleventh
Circuit found that neither the shippers nor their consignees accepted any
of the bills of lading because they were never given an opportunity to do
SO."7

This was important because the face of each bill stated that

neither the shipper nor the consignee was to be bound by any of the
provisions of the bill until it had been accepted, and the bills of lading
were not contracts."' Second, the court of appeals held that the
Carriage of Goods by Sea Act required the carrier to issue bills of lading
after receiving the cargo showing, inter alia, the number of cartons the
shippers indicated in the packing lists and invoices given to the

111.
112.
113.
114.
115.
116.
117.
118.

993 F.2d at 791.
46 U.S.C. §§ 181-95 (1851).
993 F.2d at 792.
Id.
Id.
Id.
Id.
Id.
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carrier,"9 The Eleventh Circuit 1refused
to allow the carrier to profit
20
from its failure to follow the law.
Belize is probably the most significant package limitation case since
Sony Magnetic Products, Inc. of America v. Merivienti O/Y.121 In that
case, the Eleventh Circuit refused to deem the pallets on which the
cartons were packed inside a container to be the packages for limitation
purposes. 2 2 Carriers consistently argue that the container, pallet, or
other shipping unit, whatever is larger than the carton or box, is the
"package." 23 The Eleventh Circuit has been consistent in rejecting
those attempts as long as the shipper has accurately apprised the carrier
of the number of packages being shipped. 24

119. Id.
120. Id.
121. 863 F.2d 1537 (11th Cir. 1989).
122. Id. at 1542.
123. See Sony Magnetic Prod., Inc. of America v. Merivienti O/Y, 863 F.2d 1537 (11th
Cir. 1989); Hayes-Leger Assoc., Inc. v. M/V Oriental Knight, 765 F.2d 1076 (11th Cir.
1985); Vegas v. Compania Anonima Venezolana de Navegacion, 720 F.2d 629 (11th Cir.
1983); and Allstate Ins. Co. v. Inversiones Navieras Imparca, C.A., 646 F.2d 169 (5th Cir.
1981).
124. Sony, 863 F.2d 1537; Hayes-Leger, 765 F.2d 1076; Vegas, 720 F.2d 629; Allstate,
646 F.2d 169.

