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I. INTRODUCTION

In 1993 the Eleventh Circuit placed strict limitations on the timing
and form of judicial review of agency action. The court held that where
a statute grants the court of appeals exclusive jurisdiction to review the
final order of an agency, the district courts may not entertain a Bivens
action' for money damages or a petition for mandamus or declaratory
judgment to force the agency to issue a "final" order.2 The court also
reached a similar result in a standing case, where it held that claims of
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1. Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388
(1971).

2. Green v. Brantley, 981 F.2d 514, 520-21 (11th Cir. 1993); Alabama Dairy Products
Ass'n v. Yeutter, 980 F.2d 1421 (11th Cir. 1993); Kabeller v. Busey, 999 F.2d 1417 (11th
Cir. 1993); Green v. Brantley, 981 F.2d 514 (11th Cir. 1993).
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MERCER LAW REVIEW

economic injury based on a contract not subject to district court
jurisdiction will not support standing in a non-contract claim before the
district court.3

The Eleventh Circuit, applying Chevron,4 continued to defer to an
agency's interpretation of the statutes and regulations it administers.5

In an en banc decision, the court explicitly stated that judicial deference
to an agency's interpretation of an ambiguous statute is appropriate
because the interpretation generally reflects a policy choice that is better
made by the executive branch of government.6

Two developments at the national level will likely affect administra-
tive lawyers in the Eleventh Circuit. First, the Department of Justice
has adopted a new litigation policy in defending Freedom of Information
Act ("FOIA7) claims; it will now apply a presumption that documents
should be disclosed.' Attorney General Reno has also encouraged all
Cabinet departments and agencies to join the Justice Department in
conducting a comprehensive review of FOIA regulations and policies.8

Second, a 1993 United States Supreme Court decision 9 will likely affect
the availability of, and the time for filing an application for, attorney
fees in social security cases under the Equal Access to Justice Act.'0

Finally, the Eleventh Circuit twice rejected claims of economic injury
to establish standing to challenge government agency action."

II. TIMING AND FORM OF JUDICIAL REVIEW OF AGENCY ACTION

In three 1993 cases the Eleventh Circuit rejected plaintiffs' attempts
to circumvent the general rule of the Administrative Procedure Act 2

3. Region 8 Forest Serv. Timber Purchasers Council v. Alcock, 993 F.2d 800,809 (11th
Cir. 1993).

4. Chevron, U.S.A., Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837
(1984).

5. Jaramillo v. Immigration & Naturalization Serv., 1 F.3d 1149, 1152 (11th Cir.
1993); Jaramillo v. INS, 1 F.3d 1149 (11th Cir. 1993); State of Ga. Dep't of Med. Assistance
v. Shalala, 8 F.3d 1565 (l1th Cir. 1993); United States v. ILCO, 996 F.2d 1126 (11th Cir.
1993); Booth v. United States, 996 F.2d 1171, 1173 (11th Cir. 1993); Dagnan v. Black
Diamond Coal Mining Co., 994 F.2d 1536, 1541 (11th Cir. 1993); United States v. ILCO,
996 F.2d 1126, 1131 n.11 (11th Cir. 1993).

6. 1 F.3d at 1153.
7. Reported in "Administration Tells Agencies to Tilt Toward FOIA Disclosure," 62

U.S.L.W. 2246 (Oct. 26, 1993) [hereinafter Report).
8. Id.
9. Shalala v. Schaefer, 113 S. Ct. 2625 (1993).

10. 28 U.S.C. § 2412(d) (1993).
11. Cone Corp. v. Hillsborough County, 983 F.2d 197 (11th Cir. 1993); Region 8 Forest

Serv. Timber Purchasers Council v. Alcock, 993 F.2d 800 (11th Cir. 1993).
12. 5 U.S.C. §§ 702, 704 (1988).
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ADMINISTRATIVE LAW

and other statutes that judicial review is available of an agency's final
order in a particular court. 8 The court in one case found that plain-
tiff's action for an injunction was filed too early, i.e., before the agency
action was "final."'4 In another case, the court held that plaintiff's
action for declaratory judgment and mandamus was also filed too early
as well as in the wrong court." In the third case, plaintiffs action for
money damages against agency officials was dismissed for being in the
improper court and because the time had already run for filing the
action in the proper forum.'6 Also of interest is a 1993 United States
Supreme Court decision holding that courts may not require exhaustion
of administrative remedies in addition to those specified in an applicable
statute or regulation.17

A. Alabama Dairy Products: Proper Court, But Suit Filed Too Early

In Alabama Dairy Products Ass'n v. Yeutter,'" the court held that
plaintiffs were not entitled to an injunction requiring the Secretary of
Agriculture to include their proposed milk marketing order in a hearing
on the agency's proposed marketing order.'9 The district court had
issued a permanent injunction against the agency going forward with
the proceeding until the Alabama Dairy Products Association ("ADPA")
proposal was added to the notice of the hearing, and the court of appeals
reversed.2' The court held that the district court lacked subject matter
jurisdiction to consider the injunction due to ADPA's failure to exhaust
its administrative remedies. 2

1 Instead, "ADPA should have participat-
ed in the rulemaking hearing, announced any objections it may have had
.. ., and then exhausted its administrative remedies before seeking
review in federal court."22

The opinion includes a good summary of the policy reasons favoring
judicial review of final, rather than interlocutory, orders. As articulated
by the court, these include: (1) allowing the agency an opportunity to
exercise its expertise and correct its own errors, (2) allowing an agency
to perform its duties without disruption and delay, and (3) avoiding the

13. Alabama Dairy Products Ass'n v. Yeutter, 980 F.2d 1421 (11th Cir. 1993); Kabeller
v. Busey, 999 F.2d 1417 (11th Cir. 1993); Green v. Brantley, 981 F.2d 514 (11th Cir. 1993).

14. Alabama Dairy, 980 F.2d at 1424.
15. Kabeller, 999 F.2d at 1421-22.
16. Greene, 981 F.2d at 521.
17. Darby v. Cisneros, 113 S. Ct. 2539 (1993).
18. 980 F.2d 1421 (11th Cir. 1993).
19. Id. at 1424.
20. Id. at 1422.
21. Id. at 1423.
22. Id.
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"unseemly result of having federal judges supervise the Secretary's
statutorily mandated discretion."23 The court also noted that the
agency is the better forum for making "difficult evidentiary inquiries."24

B. Kabeller: Suit Filed Too Early and in the Wrong Court

In Kabeller v. Busey,2" plaintiff not only asserted his claim too early,
but went to the wrong court as well. The plaintiff in this case filed an
action for declaratory judgment and requested a writ of mandamus, in
federal district court, to require the Federal Aviation Administration
("FAA") to act on a complaint plaintiff had filed over a year earlier.'
The district court dismissed the action for lack of subject matter
jurisdiction, and the court of appeals affirmed.2

The court of appeals held that it had exclusive jurisdiction, under 49
U.S.C. § 1486(a),2" over plaintiff's claim of unreasonable delay "in order
to protect its future [exclusive] jurisdiction" over the FAA's final
order.29 However, the court of appeals did not exercise jurisdiction over
plaintiff's claim because the FAA had not yet issued a final order (which
is the very relief plaintiff was seeking).3" Finally, the court held that
the district court also lacked jurisdiction to issue a writ of mandamus
requiring the FAA to act on plaintiffs complaint.3' That jurisdiction
rested in the court of appeals, which declined to issue the writ.32 Judge
Fay, concurring in part and dissenting in part, agreed that the court of
appeals has exclusive jurisdiction to review FAA final orders. However,
he would have allowed the district courts to hear claims of unreasonable
delay by an agency.3

Effect of a Jurisdiction Withdrawal Statute. Plaintiff argued
that, notwithstanding a statute that places jurisdiction in the court of
appeals for review of an agency's final order (a "jurisdiction withdrawal

23. Id. at 1424.
24. Id.
25. 999 F.2d 1417 (11th Cir. 1993).
26. Id. at 1419.
27. Id.
28. 49 U.S.C. app. § 1486(a) (1988) states, in pertinent part: "Any order, affirmative

or negative, issued by the Board or Secretary of Transportation under this chapter ...
shall be subject to review by the Courts of Appeals of the United States or the United
States Court of Appeals for the District of Columbia upon petition . ... "

29. 999 F.2d at 1421 (quoting Telecommunications Research & Action Ctr. v. FCC, 750
F.2d 70, 76 (D.C. Cir. 1984)).

30. Id. at 1420.
31. Id. at 1423.
32. Id.
33. Id. at 1423-24,
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statute"), the district court still has jurisdiction to consider a claim that
the agency has departed from its statutory authority and has failed to
follow its own procedures.' Plaintiff relied principally on Graham v.
Caston35 and Jean v. Nelson. 6

The court distinguished both cases from Kabeller's situation. In
Graham, the court stated, the final Housing and Urban Development
("HUD") decision granting or denying reimbursement would never be
subject to judicial review." However, the FAA action on Kabeller's
complaint ultimately would be reviewable by the court of appeals. 8

Thus, said the court, "The purpose of the Graham exception is to make
reviewable agency action that otherwise would be exempt from judicial
review. The rationale for the exemption is absent when Congress has
authorized judicial review of agency action by a particular court such as
here, where review is vested in the court of appeals."39

In Jean v. Nelson,40 the court explained, the plaintiffs had alleged
systemic abuses by agency officials.4 1 The court stressed that this case
does not permit an exception to the withdrawal statute for "run-of-the-
mill" decisions by agency officials: "The record being bereft of anything
remotely approaching systemic abuse, we discern no need to deviate from
the clear congressional intent under § 1486(a) to vest exclusive
jurisdiction in this Court.'' 2

Finally, the court followed the D.C. Circuit's decisions in Telecommuni-
cations Research & Action Center v. FCC' ("TRAC") and Air Line Pilots
Ass'n International v. Civil Aeronautics Board," to affirmatively hold
that where a statute vests exclusive jurisdiction for review of an agency's
final order in a particular court, that court also has exclusive jurisdiction
over claims of an agency's unreasonable delay in taking action.45

34. Id. at 1420.
35. 568 F.2d 1092 (5th Cir. 1978) (district court may review HUD's failure to act).
36. 727 F.2d 957 (11th Cir. 1984) (en banc) (district court may review the INS' failure

to follow its own procedural rules).
37. 999 F.2d at 1422.
38. Id.
39. Id.
40. 727 F.2d 957 (11th Cir. 1984) (en banc).
41. 999 F.2d at 1422.
42. Id.
43. 750 F.2d 70 (D.C. Cir. 1984).
44. 750 F.2d 81 (D.C. Cir. 1984).
45. 999 F.2d at 1421-22.
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Standard for Transfer from Improper to Proper Fo-
rum. Having affirmed the district court's determination that the court
of appeals had exclusive jurisdiction over plaintiff's action for a
declaratory judgment, the court then considered whether the district
court properly refused to transfer the case to the court of appeals.'

Under TRAC, the appropriate procedure for a district court to follow
when it determines that it lacks jurisdiction is to transfer the case to
a court with jurisdiction, rather than dismiss the action, providing such
action is "in the interest of justice." Given that appellants complaint
is still under review [by the FAA], transfer is not "in the interest of
justice.

47

Thus, the court of appeals claimed exclusive jurisdiction over Kabeller's
claim that the FAA would not act on his complaint, but the court would
not consider his claim of unreasonable delay because the FAA had not
taken "final" action."

"Extraordinary" Circumstances Required for Mandamus
Regarding Non-Final Agency Action. Finally, the court of appeals
addressed Kabeller's request for a writ of mandamus requiring the FAA
to act. The court first held that, based on its previous discussion, the
court of appeals had exclusive jurisdiction to issue a writ of mandamus.
Thus, a statute placing exclusive jurisdiction in the court of appeals for
review of an agency's final order will also deprive a district court of the
power to issue a writ of mandamus.49 Secondly, the court determined
that mandamus was not appropriate in this case:

Use of the All Writs Act in connection with agency matters ... [is] rare
and the scope of relief granted in these cases has been narrow. The
circumstances that will justify our interference with nonfinal agency
action must be truly extraordinary, for this court's supervisory province
as to agencies is not as direct as our supervisory authority over trial
courts.'

Noting that other circuits had declined to issue a writ of mandamus to
an agency after delays of fourteen months, two years, and five years, the

46. Id. at 1422.
47. 999 F.2d at 1422-23 (citations omitted).
48. Id. at 1423.
49. Id.
50. Id. (quoting Public Utility Comm'r v. Bonneville Power Admin., 767 F.2d 622, 630

(9th Cir. 1985) (Kennedy, J.)).
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court declined to order the FAA to act on a complaint it had received two
and a half years earlier.5

Judge Fay dissented, stating, "I think citizens of this country deserve
better."52 Judge Fay "would opt to leave jurisdiction in the district
courts under the All Writs Act, 28 U.S.C. § 1651(a), or the established
law of our circuit dealing with agency action which deviates from its
statutory authority."53

C. Green v. Brantley: Wrong Court and Too Late to File Proper
Claim

The plaintiff in Green v. Brantley" filed suit in district court against
Federal Aviation Administration ("FAA") officials, seeking damages
under Bivens5 5 for deprivation of liberty and property in violation of the
Fifth Amendment and the Administrative Procedure Act.' The district
court granted defendants' summary judgment motion in part.5 7 On
appeal, the Eleventh Circuit raised sua sponte the issue of whether the
district court had subject matter jurisdiction over plaintiff's claim.51

The court held that (1) it had exclusive jurisdiction over final orders of
the FAA under 49 U.S.C. § 1486 and that the agency had issued a final
order in this case; and (2) where Congress has granted this exclusive
jurisdiction to the court of appeals, the district court lacks jurisdiction
to consider a claim for money damages.59

The court emphasized three points in its discussion of whether the
FAA action was "final," and thus subject to its exclusive jurisdiction:
"'[First], the term "order" in this statute has been given expansive
construction.' Second, the exclusive jurisdiction of the courts of appeal
under section 1486 'has been judicially restricted to encompass only final
FAA orders.' Third, the agency record must be adequate enough to
support judicial review."' The court determined that a letter from the
FAA notifying plaintiff that his Pilot Examiner Certificate of Authority

51. Id.
52. Id.
53. Id. at 1424 (citing Jean v. Nelson, 727 F.2d 957, 976 (11th Cir. 1984); Graham v.

Caston, 568 F.2d 1092, 1097 (5th Cir. 1978)).
54. 981 F.2d 514 (11th Cir. 1993).
55. 403 U.S. 388 (1971).
56. 981 F.2d at 518.
57. Id.
58. Id. at 516.
59. Id.
60. Id at 519.
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had been revoked was a sufficiently "final" agency action.61 The court
explained:

FAA orders "are not final and reviewable unless and until they impose
an obligation, deny a right or fix some legal relationship as a consum-
mation of the administrative process"... . This letter clearly denies
a right or fixes some legal relationship. [It] was "the definitive
statement on the subject matter it addressed.' °

The court also considered whether the administrative record was
sufficiently developed for judicial review. 4 The record consisted of the
FAA officials' investigation of plaintiff's alleged misconduct and letters
written by plaintiff, his attorney, and the FAA officials. 65 The court
found this evidence sufficient to permit an informed evaluation of
plaintiff's claim. The court thus concluded that the letter revoking
plaintiff's certificate was a final, appealable order of the agency.67

The court then turned to the issue of "whether Green could bring this
Bivens action in district court, thereby circumventing the exclusive
jurisdiction of the court of appeals under section 1486."" Following
cases from the Seventh Circuit, the court held that "[w]here Congress
has provided in the courts of appeals an exclusive forum for the
correction of procedural and substantive administrative errors, a plaintiff
may not bypass that forum by suing for damages in district court ....
Green's suit for damages constitutes an impermissible collateral
challenge to the agency order ... "

The court also declined plaintiff's request that it review the FANs
action under its exclusive jurisdiction, noting that a petition for review
under 49 U.S.C. § 1486(a) was not timely filed within sixty days after
the revocation letter was sent.70

61. Id.
62. Id. (quoting Aeromar, 767 F.2d at 1493).
63. Id. (quoting City of Alexandria v. Helms, 728 F.2d 643, 646 (4th Cir. 1984)).
64. Id.
65. Id.
66. Id.
67. Id.
68. Id. at 520.
69. Id. at 521.
70. Id. at 521 n.2.
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D. Darby v. Cisneros: Supreme Court Holds That Courts May Not
Require Exhaustion. of Administrative Remedies in Addition to That
Required by Statute or Rule

Finally, in 1993 the United States Supreme Court held that courts
may not require exhaustion of administrative remedies that are not
already specified by statute or regulation. In Darby v. Cisneros,7

plaintiffs had not asked the Secretary of Housing and Urban Develop-
ment ("HUD") to conduct a discretionary review of an Administrative
Law Judge's order barring them from HUD contracts for eighteen
months. 72 The HUD regulation imposed no deadline for this discretion-
ary review by the Secretary.7 The Court of Appeals for the Fourth
Circuit determined that the district court should have dismissed
plaintiffs' action, for failure to exhaust administrative remedies.74 The
Supreme Court reversed, basing its decision on the text of sections 10(a)
and 10(c) of the Administrative Procedure Act ("APA"): 75

Under section 10(a) of the APA, "[a] person suffering legal wrong
because of agency action .... is entitled to judicial review thereof" 5
U.S.C. § 702 (emphasis added). Although § 10(a) provides the general
right to judicial review of agency actions under the APA, § 10(c)
establishes when such review is available. When an aggrieved party
has exhausted all administrative remedies expressly prescribed by
statute or agency rule, the agency action is "final for purposes of this
section" and therefore "subject to judicial review" under the first
sentence. While federal courts may be free to apply, where appropri-
ate, other prudential doctrines of judicial administration to limit the
scope and timing of judicial review, § 10(c), by its very terms, has
limited the availability of the doctrine of exhaustion of administrative
remedies to that which the statute or rule clearly mandates."

The Court noted that its holding was limited to cases involving the
APA.77 "But where the APA applies, an appeal to 'superior agency
authority' is a prerequisite to judicial review only when expressly
required by statute or when an agency rule requires appeal before

71. 113 S. Ct. 2539 (1993).
72. Id. at 2542.
73. Id.
74. Id.
75. Id. at 2544; 5 U.S.C. §§ 702, 704 (1988).
76. 113 S. Ct. at 2544.
77. Id. at 2548.
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review and the administrative action is made inoperative pending that
review."7s

III. STANDING

In two 1993 decisions the Eleventh Circuit rejected plaintiffs' claims
of economic injury as a basis for standing to challenge actions by
administrative agencies. In Cone Corp. v. Hillsborough County,79

nonminority general contractors challenged Hillsborough County,
Florida's minority business enterprise ("MBE") program." The county
program required general contractors to include minority subcontractors
in their bids to the county unless there were not three minority
subcontractors in the area available and capable of doing the work. A
general contractor who did not meet this requirement could still win a
contract if it could show a good-faith effort at compliance or if its bid was
substantially lower than the lowest responsive bid. The county program
had no quota or set-aside provisions; nor did it grant bidding preferences
to minorities.8 '

Plaintiffs alleged three types of injury: (1) lost profits due to the extra
risk and cost of bidding on county projects; (2) lost profits due to the use
of minority subcontractors who were not the lowest bidders; and (3) the
additional expense associated with making a good faith effort to comply
with the MBE program requirements. 2

The court held that the general contractors had failed to demonstrate
any economic injury and thus lacked the injury in fact necessary for
standing.8 3 The court cited previous Eleventh Circuit cases as well as
decisions from other circuits for the proposition that

[A]ppellants cannot allege an economic injury from the operation of an
MBE program unless that program requires them to compete on an
uneven economic playing field [e.g., a minority contractor can win if its
bid is up to 5% higher than the lowest bid] or bars them from
competing for certain contracts [through, e.g., quotas or set-asides].84

The court found no economic injury here because plaintiffs could factor
the costs of complying with the MBE program into their bids.' The

78. Id.
79. 983 F.2d 197 (11th Cir. 1993).
80. Id. at 198.
81. Id.
82. Id. at 198-99.
83. Id. at 200-01.
84. Id. at 199.
85. Id. at 200.
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court stated, "If they choose not to do so, that is a business decision, not
an injury"8

5

The court declined to follow Supreme Court decisions in which
plaintiffs suggested that the Court only required an "identifiable trifle"
of injury.87 The court also rejected plaintiffs' argument that they must
have standing because otherwise no one else would: "[Liack of an
appropriate plaintiff would not suffice to confer standing on appellants,
or on anyone else, simply because they wish to challenge a government
action.'"

In Region 8 Forest Service Timber Purchases Council v. Alcock, 9 a
group of timber companies (individually and as the "Council") challenged
a United States Forest Service policy reducing timber cutting in national
forests in order to protect the woodpecker. The companies' complaint
alleged violations of the Endangered Species Act,' the National
Environmental Policy Act ("NEPA"),9 ' and the Forest Management
Act.' The court of appeals reviewed plaintiffs' claims of economic,
"quality of life," environmental, and procedural injury as a basis for
standing to challenge the Forest Service policy.9

The companies claimed three economic injuries: (1) a reduction in
available timber under their contracts with the Forest Service, (2)
increased logging costs under their contracts, and (3) a reduction in
future logging supplies."4 The court held that the "first two injuries are
not jurisdictionally cognizable by this court, because they arise out of
contracts with the United States."95 The companies' contracts with the
Forest Service were subject to the dispute resolution procedures of the
Contract Disputes Act ("CDA7)," and district courts do not have
jurisdiction over contractual claims subject to the Contract Disputes
Act.' Allowing the companies to allege injuries based on their
contracts would thwart

the express mandate of Congress that claims arising out of a contract
with the United States be heard pursuant to the process set forth in

86. Id.
87. Id.
88. Id. at 201.
89. 993 F.2d 800 (11th Cir. 1993).
90. 42 U.S.C. §§ 4321-4347 (1988).
91. 16 U.S.C. §§ 1531-1543 (1988 & Supp. II 1990).
92. 16 U.S.C. §§ 1600-1649 (1988 & Supp. III 1991).
93. 993 F.2d at 805.
94. Id. at 807.
95. Id.
96. 41 U.S.C. §§ 601-13 (1987).
97. 993 F.2d at 807.
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the CDA rather than in district court. Although the Council and
Timber Companies are free to bring claims under NEPA, the Species
Act and the Forest Management Act, they may not predicate their
standing to sue under those statutes upon contractual injuries.

The court found no economic injury based on a reduction in future
logging supplies because (1) "no right is conferred on the Timber
Companies to harvest a set amount of timber each year" and (2) there
is no "substantial likelihood" that the procedural relief requested would
redress their injury." "Whether this relief would result in greater
timber availability in the future," the court stated, "is purely specula-
tive."0 0

The court also rejected plaintiffs' "quality of life" injuries (layoffs,
decreasing tax base, loss in public services) for the same reasons it
rejected the claims of economic injury."°0 The court rejected plaintiffs'
"procedural" injuries (rights to information, participation, and informed
decision-making) as "nothing more than generalized grievances which
fail to satisfy the injury-in-fact requirement for standing."0 2

Judge Johnson's opinion includes a clear statement of the constitution-
al and prudential requirements for standing.0 3 His opinion also
includes a discussion of procedural issues associated with standing, such
as the standard of review for a challenge made in a motion to dismiss
and a motion for summary judgment, and when standing may be
challenged. 104 In this case, the court of appeals raised a standing issue
on one of plaintiffs' claims sua sponte. 10 5

IV. JUDICIAL DEFERENCE TO AN AGENCY'S INTERPRETATION OF
STATUTES AND REGULATIONS IT ADMINISTERS

Three of the Eleventh Circuit's 1993 decisions'06 demonstrate the
considerable deference the court of appeals will show to an agency's

98. Id. at 808 (citations omitted).
99. Id.

100. Id.
101. Id. at 809.
102. Id. at 810.
103. Id. at 805.
104. Id. at 806-807.
105. Id. at 807 n.9.
106. Jaramillo v. INS, 1 F.3d 1149 (11th Cir. 1993) (en banc) (interpretation of 8 U.S.C.

§ 1182(c) that permits the Attorney General to grant discretionary relief from deportation);
State ofGa. Dep't of Med. Assistance v. Shalala, 8 F.3d 1565 (11th Cir. 1993) (methodology
for determining "income" for purposes of Medicaid eligibility); United States v. ILCO, 996
F.2d 1126 (11th Cir. 1993) (whether lead components reclaimed from batteries are
"hazardous wastes" subject to the Resource Conservation & Recovery Act).

[Vol. 451162
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interpretation of a statute it administers, under the standard established
in the Supreme Court's 1984 Chevron decision."0 7 This familiar test
requires a reviewing court to conduct a two-part analysis:

First, always, is the question whether Congress has directly spoken to
the precise question at issue. If the intent of Congress is clear, that is
the end of the matter; for the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress.. . . [If the
statute is silent or ambiguous with respect to the specific issue, the
question for the court is whether the agency's answer is based on a
permissible construction of the statute.1

In an en banc decision issued in 1993, the Eleventh Circuit stated that
Chevron "commands us to defer to the interpretation of a statute by the
agency charged with administering it, so long as the agency's interpreta-
tion is reasonable and is not inconsistent with the language of the
statute or congressional intent."'" The court of appeals explicitly
acknowledged the functional basis for judicial deference to the policy
decisions of an administrative agency:

Realizing that administrators and judges might well disagree about the
wisdom of a policy behind an agency's construction of a statutory
provision, the Supreme Court admonished courts not to forget to whom
the authority and responsibility for such policy making is entrusted:
"When a challenge to an agency construction of a statutory provision,
fairly conceptualized, really centers on the wisdom of the agency's
policy, rather than whether it is a reasonable choice within a gap left
open by Congress, the challenge must fail. In such a case, federal
judges-who have no constituency-have a duty to respect legitimate
policy choices made by those who do. The responsibilities for assessing

107. 467 U.S. 837 (1984).
108. Id. at 842-43.
109. Jaramillo, 1 F.3d at 1152 (emphasis added). See also Shalala, 8 F.3d at 1567 ("If

the agency's interpretation reflects a permissible construction of the statute and a
reasonable reconciliation of conflicting policies, a reviewing court ... must defer to the
agency interpretation."); United States v. ILCO, Inc., 996 F.2d at 1130 ("Considerable
weight and deference are afforded an agency's interpretation of a statute entrusted to its
administration.").
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the wisdom of such policy choices and resolving the struggle between
competing views of the public interest are not judicial ones: Our
Constitution vests such responsibilities in the political branches.""'

The Eleventh Circuit's 1993 decisions also reflect judicial deference to an
agency's interpretation of its own regulations.'

In all but one of its 1993 cases reviewing an agency's interpretation of
a statute or regulation administered by that agency, the Eleventh
Circuit upheld the agency's interpretation. The only exception was
Melian v. INS,"2 where the court found that the Immigration &
Naturalization Service's interpretation of a deportation statute was
inconsistent with the text of the statutory provision, the policy underly-
ing the provision, and Supreme Court precedent."3 However, the
court upheld the result reached by the agency using different reason-
ing."

4

The court used traditional tools of statutory construction in its 1993
analyses. It looked at the "particular statutory language at issue, as
well as the language and design of the statute as a whole."" 5 The
Eleventh Circuit continues to consider legislative history as an
indication of congressional intent,"6 despite Justice Scalia's stringent
criticism of its use in interpreting statutes."' The court also consid-
ered the purpose of the statute in determining the validity of an agency's

110. Jarami~lo, 1 F.3d at 1153 (quoting Chevron, 467 U.S. at 866). See also Shalala,
8 F.3d at 1568 ("T]he resolution of ambiguity in a statutory text is often more a question
of policy than of law . ... [T]he nature of our roles is clear: Judicial deference to an
agency's interpretation of ambiguous provisions of the statutes it is authorized to adminis-
ter reflects a sensitivity to the proper roles of the political and judicial branches."); United
States v. ILCO, 996 F.2d at 1132 ("We, therefore, will not disturb an agency's policy choice
that is reasonably consistent with the purpose of the statute.").

111. Booth v. United States, 996 F.2d 1171, 1173 (11th Cir. 1993) (deferring to Parole
Commission's determination that "good time" credits may not be used to shorten a
prisoner's period of incarceration following a parole violation) ("We must also defer to a
federal agency's construction of its own regulation unless it is plainly erroneous or
inconsistent with the language and purpose of the regulation."); Dagnan v. Black Diamond
Coal Mining Co., 994 F.2d 1536, 1541 (11th Cir. 1993) (following Director of Worker's
Compensation's interpretation of Black Lung Benefits regulation because it was not
"plainly erroneous nor inconsistent with the regulation"); United States v. ILCO, 996 F.2d
1126, 1131 n.11 (11th Cir. 1993) ("The agency's application of its own regulation in this
instance is entitled to substantial deference.").

112. 987 F.2d 1521 (11th Cir. 1993).
113. Id. at 1525 n.6.
114. Id. at 1525-26.
115. Shalala, 8 F.3d at 1567 (quoting Sullivan v. Everhart, 494 U.S. 83, 89 (1990)).
116. Id. at 1570-72; ILCO, 996 F.2d at 1132.
117. Thunder Basin Coal Co. v. Reich, 114 S. Ct. 771, 782 (1994) (Scalia and Thomas,

JJ., concurring).
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statutory interpretation. In United States v. ILCO,"5 the court found
that the Environmental Protection Agency's "policy" choice to regulate
lead-acid batteries as hazardous waste "is reasonably consistent with the
purpose" of the Resource Conservation and Recovery Act ("RCRA")." 9

However, in Melian, the court held that the Immigration & Naturaliza-
tion Service's interpretation of a deportation statute was "contrary to the
ameliorative purposes" of the statute."0

In its 1993 decisions, the court examined the longevity and consistency
of the interpretation presented by the agency. The court stated, "Even
if its position has changed across time, the agency's interpretation is still
due deference, although the consistency of its position is a factor in the
extent of deference given . ... [However, courts need not defer] to
agency litigating positions that are wholly unsupported by regulations,
rulings or administrative practice."2' A final factor affecting the
court's decision making is a desire to promote a consistent interpretation
of a statute administered by an agency on a nationwide basis. In
Jaramillo, the court rejected its own precedents 22 and "aligned [itself]
with the Fifth and Seventh Circuits, thereby [making] possible a uniform
nationwide application of the immigration laws."'

V. EQUAL ACCESS TO JUSTICE ACT

In Newsome v. Shalala,'"4 the Eleventh Circuit applied the Supreme
Court's 1993 decision in Shalala v. Schaefer125 on the proper time for
filing an application for attorney fees for social security cases under the
Equal Access to Justice Act ("EAJA), 6 where the district court has

118. 996 F.2d 1126 (11th Cir. 1993).
119. Id. at 1132; 42 U.S.C. §§ 6901-6986 (1988).
120. 987 F.2d at 1525.
121. Shalala, 8 F.3d at 1568. See also ILCO, 996 F.2d at 1131 n.11 (court deferred to

EPA's interpretation of regulation it had adhered to for five years); Jaramillo, 1 F.3d at
1151 (court deferred to Board of Immigration Appeals interpretation followed by agency
since 1981).

122. Jaramillo, 1 F.3d at 1155.
123. Id.
124. 8 F.3d 775 (11th Cir. 1993).
125. 113 S. Ct. 2625 (1993).
126. The EAJA provides, in relevant part, that

[eixcept as otherwise specifically provided by statute, a court shall award to a
prevailing party other than the United States fees and other expenses, ....
incurred by that party in any civil action ... including proceedings for judicial
review of agency action, brought by or against the United States in any court
having jurisdiction of that action, unless the court finds that the position of the
United States was substantially justified or that special circumstances make an
award unjust.

19941 1165



1166 MERCER LAW REVIEW [Vol. 45

issued an order remanding to the agency for further proceedings. 2 7

In Newsome, as in Schaefer, the court held that an application must be
filed within thirty days after an entry of judgment, pursuant to Federal
Rule of Civil Procedure ("FRCP") 58,128 is entered by the district court.
Schaefer is the third in a series of recent Supreme Court decisions"
clarifying the time for applying for attorney fees in social security cases.
In short, where the district court enters a remand order under the fourth
sentence of 42 U.S.C. § 405(g),"'0 and in compliance with FRCP 58,
this is the "final judgment in the action" which triggers the running of
the thirty-day limitation period for filing an application for attorney
fees."'1 In contrast, if a district court orders a remand pursuant to the
sixth sentence of 42 U.S.C. § 405(g), the court retains jurisdiction until

28 U.S.C. § 2412(d)(1)(A) (1988). An application for attorney fees must be filed "within
thirty days of final judgment in the action." 28 U.S.C. § 2412(d)(1XB) (1988).

127. 8 F.3d at 775.
128. FED. R. Civ. P. 58.
129. The others are Sullivan v. Finkelstein, 496 U.S. 617 (1990), and Melkonyan v.

Sullivan, 111 S. Ct. 2157 (1991).
130. Section 405(g) of the Social Security Act provides, in pertinent part:

[1) Any individual, after any final decision of the Secretary made after a hearing
to which he was a party... may obtain a review of such decision by a civil action
. 1.. [4] The court shall have power to enter, upon the pleadings and transcript
of the record, a judgment affirming, modifying, or reversing the decision of the
Secretary, with or without remanding the cause for a rehearing. [5 The findings
of the Secretary as to any fact, if supported by substantial evidence, shall be
conclusive, and where a claim has been denied by the Secretary or a decision is
rendered under subsection (b) of this section which is adverse to an individual who
was a party to the hearing before the Secretary, because of failure of the claimant
or such individual to submit proof in conformity with any regulation prescribed
under subsection (a) of this section, the court' shall review only the question of
conformity with such regulations and the validity of such regulations. [61 The
court may, on motion of the Secretary made for good cause shown before he files
his answer, remand the case to the Secretary for further action by the Secretary,
and it may at any time order additional evidence to be taken before the Secretary,
but only upon a showing that there is new evidence which is material and that
there is good cause for the failure to incorporate such evidence into the record in
a prior proceeding; and the Secretary shall, after the case is remanded, and after
hearing such additional evidence if so ordered, modify or affirm his findings of fact
or his decision, or both, and shall file with the court any such additional and
modified findings of fact and decision, and a transcript of the additional record
and testimony upon which his action in modifying or affirming was based, [71
Such additional or modified findings of fact and decision shall be reviewable only
to the extent provided for review of the original findings of fact and decision. [8]
The judgment of the court shall be final except that it shall be subject to review
in the same manner as a judgment in other civil actions ....

42 U.S.C. § 405(g) (1988).
131. 8 F.3d at 776-77.
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after the post-remand administrative proceedings, and the thirty-day
period will not begin to run until the district court enters another
order.'3 2 The practical effect of Schaefer may well be to prevent the
collection of attorney fees in many post-remand administrative proceed-
ings, despite an explicit holding to the contrary in Sullivan v. Hud-
son.'33 , However, Justice Stevens, concurring in Schaefer, has suggest-
ed that social security claimants "who achieve a sentence-four remand
... [might] file a protective EAJA application within 30 days of the
remand order, and then update or amend their applications if they are
successful on remand ....

In four of its last five terms, the Supreme Court has issued opinions
affecting the award of attorney fees to social security claimants under
the EAJA. The Supreme Court's 1993 decision in Schaefer is a
culmination of these cases. This section discusses the Supreme Court's
evolution from Sullivan v. Hudson in 1989 to Shalala v. Schaefer in
1993. Schaefer will likely cause a significant shift in the Eleventh
Circuit's decisions on the proper time for filing attorney fee applications
and the availability of attorney fees in social security cases.

A. Sullivan v. Hudson

In Hudson, Justice O'Connor, writing for a 5-4 majority,

conclude[d] that where a court orders a remand to the Secretary in a
[social security] benefits litigation and retains continuing jurisdiction
over the case pending a decision from the Secretary which will
determine the claimants' entitlement to benefits, the proceedings on
remand are an integral part of the "civil action" for judicial review, and
the attorney's fees for representation on remand are available subject
to the other limitations in the EAJA.3 6

The majority reasoned that attorney fees for the post-remand proceed-
ings should be reimbursed since the claimant is not considered a
"prevailing party" merely because the Court decides to remand to the
agency; 36 there is no "final judgment in a claimant's civil action" until
the administrative proceedings on remand are complete; 137 and
allowing for attorney fees in social security cases under the EAJA would
be consistent with the Court's treatment of attorney fees for post-remand

132. Id. at 777.
133. 490 U.S. 877 (1989).
134. 113 S. Ct. at 2633.
135. 490 U.S. at 891.
136. Id. at 886.
137. Id. at 887.
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proceedings under the Clean Air Act 13
8 and Title VII of the Civil

Rights Act.3 9 The Court in Hudson made no distinction between
remand orders entered pursuant to the fourth and sixth sentences of 42
U.S.C. § 405(g).

B. Sullivan v. Finkelstein

In Sullivan v. Finkelstein,'40 the Supreme Court reversed the Third
Circuit for dismissing the Secretary's appeal of a district court's remand
order for lack of jurisdiction.' 4

1 The court of appeals had held that
orders remanding cases to an administrative agency for further
consideration are not ordinarily appealable. 4  Justice White, writing
for an eight-person majority,143 determined that "in the context of Sec-
tion 405(g), each final decision of the Secretary will be reviewable by a
separate piece of litigation."' After parsing each sentence of
section 405(g), the Court found that Congress had intended for orders
under the fourth (but not the sixth) sentence of section 405(g) to be final
and immediately appealable.145 When confronted with the rationale
of its decision in Hudson-that remand orders are not "final" orders-the
Court stated:

We were concerned [in Hudson] with interpreting the term "any civil
action" in the EAJA, not with deciding whether a remand order could
be appealable as a "final decision" under 28 U.S.C. § 1291 .... We
therefore concluded [in Hudson] that for purposes of the EAJA, the
administrative proceedings on remand "should be considered part and
parcel of the action for which fees may be awarded." We did not say
that proceedings on remand to an agency are "part and parcel" of a
civil action in federal district court for all purposes, and we decline to
do so today.'"

C. Melkonyan v. Sullivan

In Melkonyan v. Sullivan,47 the Supreme Court addressed a situa-
tion in which the agency denied benefits, the district court remanded for

138. 42 U.S.C. § 7604(d) (1988).
139. 490 U.S. at 888-90; 42 U.S.C. § 2000e-5(k) (1988 & Supp. 1I 1991).
140. 496 U.S. 617 (1990).
141. Id. at 617-18.
142. Id. at 617.
143. Justice Blackmun concurred in judgment, stating that the district court order was

immediately appealable under the collateral order doctrine. Id. at 632.
144. Id. at 624-25.
145. Id. at 627.
146. Id. at 630-31 (citations omitted).
147. 111 S. Ct. 2157 (1991).
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further agency proceedings, and the agency then awarded benefits.'
The Ninth Circuit rejected the claimant's application for attorney fees as
untimely, holding that the agency's decision to award benefits after
remand began the running of the thirty-day time limitation. 149

The Supreme Court reversed, determining that an agency decision
cannot serve as a "final judgment" that starts the running of the thirty-
day EAJA filing period."0 The Court remanded for a determination
of whether the district court's remand was made under the fourth or
sixth sentences of Section 405(g). 5' The Court considered the type of
remand critical to whether attorney fees would be available:

If [the claimant] is correct that the court remanded the case under
sentence six, the Secretary must return to District Court, at which
time the court will enter a final judgment. [The claimant] will be
entitled to EAJA fees -unless the Secretary's initial position was
substantially justified . ... If, on the other hand, this was not a
sentence six remand, it may be that [the claimant] is not entitled to
EAJA fees at all.5 '

Justice O'Connor, writing for a unanimous Court, set out the following
parameters for when the thirty-day time for filing begins to run:

[I]n § 405(g) actions, remand orders must either accompany a final
judgment affirming, modifying, or reversing the administrative decision
in accordance with sentence four, or conform with the requirements
outlined by Congress in sentence six .... In sentence four cases, the
filing period begins after the final judgment ("affirming, modifying, or
reversing") is entered by the court and the appeal period has run, so
that the judgment is no longer appealable .... In sentence six cases,
the filing period does not begin until after the post remand proceedings
are completed, the Secretary returns to court, the court enters a final
judgment, and the appeal period runs. 53

The "sentence four" and "sentence six" remand orders are the "only
kinds of remands permitted" under section 405(g).'" The Court
described a "sentence four" order as one based on the Secretary's failure
to provide a full and fair hearing, to make explicit findings, or to have
correctly applied the law and regulation.' 55 A "sentence six" remand

148. Id. at 2160.
149. Id.
150. Id. at 2162.
151. Id. at 2165.
152. Id.
153. Id.
154. Id. at 2164.
155. Id. at 2165 (citing H.R. 96-100 at 13 (1979)).
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order, on the other hand, is made "because new evidence has come to
light that was not available to the claimant at the time of the adminis-
trative proceeding and that evidence might have changed the outcome
of the prior proceeding." 5"

In distinguishing Hudson, the Court limited that case's holding-that
claimants could recover fees for post-remand administrative proceed-
ings-to "sentence six" remands.'57 The Court stated, "Hudson thus
stands for the proposition that in those cases where the district court
retains jurisdiction of the civil action and contemplates entering a final
judgment following the completion of administrative proceedings, a
claimant may collect EAJA fees for work done at the administrative
level.158

D. Shalala v. Schaefer

This limitation of Hudson was confirmed in the Supreme Court's
decision in Shalala v. Schaefer.'59 Justice Scalia, writing for a seven-
to-two majority, stated, "We therefore do not consider the holding of
Hudson binding as to sentence-four remands that are ordered (as they
should be) without retention of jurisdiction .... Hudson remains good
law as applied to remands ordered pursuant to sentence six."'

In Schaefer's case, the district court had entered a "sentence four"
remand order and incorrectly (according to the Court) retained jurisdic-
tion."' The Court held that the time for filing should be triggered by
entry of the remand order."2 The Court also held that Schaefer would
be considered a "prevailing party" upon entry of a remand order
reversing the Secretary's denial of benefits. 6 Although agreeing with
the Court's judgment in this case, Justices Stevens and Blackmun
"disagree[dl with its decision to overrule Sullivan v. Hudson."'"

E. Impact of Schaefer in the Eleventh Circuit

In light of the Supreme Court's decision in Schaefer, attempts to fit
remands under the criteria of sentence six of section 405(g) will become
more frequent. Successful attempts will allow attorney fees to be

156. Id. at 2163 (citing Finkelstein, 496 U.S. at 625).
157. Id. at 2165.
158. 111 S. Ct. at 2162.
159. 113 S. Ct. 2625 (1993).
160. Id. at 2630-31 & n.4.
161. Id. at 2630.
162. Id. at 2632.
163. Id. at 2631-32.
164. Id. at 2636.
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available for post-remand administrative proceedings. However, because
of the narrow statutory criteria for a sentence six remand, the more
likely result will be increased pressure on the district courts to affirm,
modify, or reverse the Secretary outright under sentence four. This
result would be consistent with the Supreme Court's view of Congressio-
nal intent in its 1985 reauthorization of the EAJA.'65 However, it
would not be consistent with the Court's view of the interaction between
the agency and the district court in Hudson.' In addition, the
Supreme Court's decision in Schaefer, and its precursors, directly
conflicts with the approach taken in the past by the Eleventh Circuit.

[T]his court has applied a broad, flexible approach in determining what
constitutes the permissible time period for filing an EAJA fee applica-
tion. Acknowledging that the thirty-day filing requirement was not
designed to serve as a "trap for the unwary," this court has recognized
that the filing requirement, although jurisdictional, should be
interpreted broadly and that overtechnical constructions of the require-
ment should be avoided. 67

Schaefer indicates that this is not the current view of the Supreme
Court.

VI. FREEDOM OF INFORMATION ACT

Two 1993 developments affect FOIA practitioners in the Eleventh
Circuit. First, Attorney General Janet Reno announced that the
Department of Justice will apply a new "presumption of disclosure" in
its litigation decision making.'68 The Attorney General also called for
more discretionary disclosures and urged cabinet agencies and depart-
ment heads to conduct a comprehensive review of their FOIA regulations
and policies.1 69  Second, the Eleventh Circuit held that a detailed
affidavit alone will support the government's claim that a document is
exempt from disclosure. 170 'The court rejected a "per se" rule requiring
either in camera inspection or preparation of a Vaughn index. 17

165. Melkonyan, 111 S. Ct. at 2164 (Senate Report indicates congressional concern that
district courts are issuing too many remand orders).

166. 490 U.S. at 885 (discussing the high degree of interaction between a federal court
and HHS, including detailed remand orders).

167. Myers v. Sullivan, 916 F.2d 659, 668 (11th Cir. 1990) (citations omitted) (quoting
James v. United States Dep't of Housing & Urban Dev, 783 F.2d 997, 998 (11th Cir.
1986)).

168. Report, supra note 7.
169. Id.
170. Miscavige v. IRS, 2 F.3d 366, 367 (11th Cir. 1993).
171. Id.
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A. Announcement of a New Administration Policy on FOIA Requests

On October 4, 1993, President Clinton circulated a "Memorandum for
Heads of Departments and Agencies "" urging them to "take a fresh
look at their administration of the [Freedom of Information] Act, 7' to
reduce backlogs of Freedom of Information Act requests, and to conform
agency practice to the new litigation guidance issued by the Attorney
General." 74 The details of the Administration's new FOIA policy were
spelled out in an accompanying memorandum from Attorney General
Janet Reno.'75

The Attorney General's memo focused on four points: a new Depart-
ment of Justice litigation policy applying a presumption of disclosure; a
call for more discretionary disclosures under FOIA; encouragement of a
complete review of agencies' FOIA and Privacy Act 76 regulations and
policies; and urging agencies to reduce the backlog of outstanding FOIA
requests. 1

77

Application of a Presumption of Disclosure in Handling FOIA
Requests. The Attorney General rescinded the Department of Justice's
1991 guidelines for the defense of agency action in FOIA litigation. 178

Under those guidelines, the Department would defend an agency's
withholding of information if there was a "substantial legal basis" for
doing so.171 Instead, the Justice Department will now apply a "pre-
sumption of disclosure."' 0 The Attorney General elaborated on the
new policy:

In short, it shall be the policy of the Department of Justice to defend
the assertion of a FOIA exemption only in those cases where the
agency reasonably foresees that disclosure would be harmful to an
interest protected by that exemption. Where an item of information
might technically or arguably fall within an exemption, it ought not to
be withheld from a FOIA requester unless it need be.'

172. Report, supra note 7.
173. 5 U.S.C. § 552a (1988).
174. Report, supra note 7.
175. Id.
176. 5 U.S.C. § 552 (1988).
177. Report, supra note 7.
178. Id.
179. Id.
180. Id.
181, Id.
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The Attorney General also directed the Civil and Tax Divisions, as well
as the U.S. Attorneys, to review all pending FOIA cases under the new
policy. 182

A Call For More "Discretionary Disclosure." Attorney General
Reno also "strongly encouraged" FOIA officers to make discretionary
disclosures where possible. She noted that discretionary disclosures are
possible under a number of FOIA exemptions, especially when only a
governmental interest would be affected."s This policy "is not intend-
ed to create any substantive or procedural rights enforceable at law."'

Comprehensive Review of Regulations and Disclosure Poli-
cies. The Attorney General announced that the Department of Justice
will begin a complete review and revision of its FOIA and Privacy Act
regulations, its disclosure policies, and FOIA forms. She encouraged the
other department and agency heads "to do likewise.""

Focus on Backlog of FOA Requests. Consistent with President
Clinton's call "to reduce backlogs of Freedom of Information Act
requests,"" the Attorney General requested that agency and depart-
ment heads report to the Justice Department on their present FOIA
backlog, FOIA staffing difficulties, and any "helpful observations."87

This information would apparently be used to "work constructively...
with Congress and the FOIA-requester community to reduce backlogs
during [19941."' 8

B. Miscavige v. IRS: Detailed Affidavit Alone Will Support
Government Claim of Exemption from Disclosure

In Miscavige v. IRS'8 9 the Eleventh Circuit considered the type of
proof the government must present in defending a claim of exemption
from disclosure under FOIA.' The plaintiff argued that either a
district court must conduct an in camera review of the documents

182. Id.
183. Id.
184. Id.
185. Id.
186. Id.
187. Id.
188. Id.
189. 2 F.3d 366 (11th Cir. 1993).
190. Id. at 367.
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claimed to be exempt from disclosure or the government must provide a
detailed Vaughn index.' 9 '

The court rejected such a "per se" rule." Instead, it held "that in
certain cases, affidavits can be sufficient for summary judgment
purposes in an FOIA case if they provide as accurate a basis for decision
as would sanitized indexing, random or representative sampling, in
camera review, or oral testimony."93 The court determined that the
affidavits presented by the IRS in this case were sufficient because the
"declarations are highly detailed, focus on the individual documents, and
provide a factual base for withholding each document at issue."194

In this case, the district court had granted summary judgment for the
government based on the affidavits alone.195 The court "suggest[ed]
that when there are so few documents involved [here, 231], an in camera
inspection might be the preferred procedure . . . ."' But, the court
reiterated, this inspection is discretionary.9 7 The court also indicated
that Vaughn indexes "are most useful in cases involving thousands of
pages of documents." '98

Miscavige is consistent with prior decisions of the Eleventh Circuit in
its holding that a district court may choose among several methods to
ensure that the government has an adequate factual basis for withhold-
ing documents.'99 However, this 1993 decision lacks the strong
preference the court has expressed previously for the use of a Vaughn
index, rather than in camera inspection.20 0 The use of a Vaughn index
allows for the "adversarial" participation of both the requester and the
government and, thus, eases the burden on the trial court. 20'

191. Id. at 366-67. A Vaughn index sets forth an index of the documents, the
exemptions claimed for each document, and the factual basis for the claimed exemption.
Currie v. IRS, 704 F.2d 523, 528 (lth Cir. 1983). It derives from the D.C. Circuit's
decision in Vaughn v. Rosen, 484 F.2d 820 (D.C. Cir. 1973), cert. denied, 415 U.S. 977
(1974).

192. 2 F.3d at 368.
193. Id.
194. Id.
195. Id. at 366.
196. Id. at 368.
197. Id.
198. Id.
199. Stephenson v. IRS, 629 F.2d 1140, 1144-45 (5th Cir. 1980); Currie v. IRS, 704 F.2d

523, 530 (11th Cir. 1983).
200. Currie, 704 F.2d at 530-31; Ely v. FBI, 781 F.2d 1487, 1492-93 (11th Cir. 1986).
201. Id.
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