NOW v. Scheidler: The Beginning or End of
Civil RICO Applicability to Abortion
Protesters?

In National Organizationfor Women, Inc. v. Scheidler,1 two health
care facilities' which perform abortions and routine gynecological
servicesa joined with the National Organization for Women ("NOW") to
sue a medical testing laboratory and a collection of activist groups and
individuals opposed to legal abortion.4 The complaint alleged that
defendants engaged in a national campaign to drive abortion providers
out of business through a pattern of illegal activities consisting of
"conspir[acyl to use threatened or actual force, violence or fear to induce
clinic employees, doctors, and patients to give up their jobs, give up their
economic right to practice medicine, and give up their right to obtain
medical services at the clinics."5 Plaintiffs alleged that the activities

1. 114 S. Ct. 798 (1994).
2. Delaware Women's Health Organization, Inc. and Summit Women's Health
Organization, Inc. These representative clinics sought class certification on behalf of all
clinics similarly situated. The district court dismissed all pending motions as moot when
it granted defendants' motion to dismiss. National Org. for Women v. Scheidler, 968 F.2d
612,615 n.3 (7th Cir. 1992) (citing National Org. for Women v. Scheidler, 765 F. Supp. 937,
945 (N.D. 111. 1991)).
3. Other services generally include breast cancer screening, pap tests, contraceptive
counseling, birth control products, fertility treatment and education. Brief for Petitioner
at 10, National Org. for Women v. Scheidler, 114 S. Ct. 798 (1994) (No. 92-780).
4. Defendants named in the complaint are: Joseph Scheidler; Randall Terry; Operation
Rescue; Project Life; Pro-life Action League, Inc.; Pro-Life Direct Action League, Inc.; John
Patrick Ryan; Andrew Scholberg; Conrad Wojnar; Timothy Murphy; Monica Migliorino; and
Vital-Med Laboratories, Inc.
5. 114 S. Ct. at 801-02 (citing Second Amended Complaint at para. 97). Plaintiffs
contend that defendants are responsible for organizing or performing no less than:
73 invasions or "blitzes" of class member clinics; 311 physical blockades; 23 acts
of arson and attempted arson; 33 fire bombings and attempted fire bombings; 11
acts of destruction of clinic equipment and property; 8 assaults and batteries upon
clinic staff and personnel; 84 acts of harassment; 383 acts of trespass on private
clinic property; 25 burglaries and thefts; and 7 extortionate acts of interference
with clinics' leases and other contractual relations.
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violated the restraint of trade provisions' of the Sherman Anti-Trust
Act.7 Only the clinics' further alleged that these acts constituted
extortion under the Hobbs Act,9 and were therefore violations of the
Racketeer Influenced and Corrupt Organizations Act ("RICO")."0 The
clinics also made additional pendent state-law claims." The clinics
contended that defendants violated RICO section 1962(a)12 when the
defendants derived contributions from their racketeering activities and
used them in the promotion and furtherance of their protest movement. 3 They also claimed defendants conspired to, and in fact
operated their organization through a pattern of racketeering activities 4 in violation of sections 1962(c) and (d).'
Defendants filed a
motion to dismiss the complaint pursuant to Federal Rule of Civil
Procedure 12(b)(6) for failure to state a claim upon which relief could be
granted. 6 The district court granted the motion to dismiss the

Brief of Petitioners at 6, National Org. for Women, Inc. v. Scheidler, 114 S. Ct. 798 (1994)
(No. 92-780).
6. National Org. for Women, Inc. v. Scheidler, 765 F. Supp. 937, 939 (N.D. Il.1991).
7. 15 U.S.C. §§ 1-7 (1988 & Supp. IV).
8. 114 S. Ct. at 802.
9. 18 U.S.C. § 1951(a) (1988) provides:
Whoever in any way or degree obstructs, delays, or affects commerce or the
movement of any article or commodity in commerce, by robbery or extortion or
attempts or conspires so to do, or commits or threatens physical violence to any
person or property in furtherance of a plan or purpose to do anything in violation
of this section shall be fined not more than $10,000 or imprisoned not more than
twenty years, or both.
10. Pub. L. No. 91452, § 901(a), 84 Stat. 922, 941 (1970) (codified as amended at 18
U.S.C. §§ 1961-1968 (1988)).
11. 765 F. Supp. at 938.
12. 18 U.S.C. § 1962(a) (1988) provides in part:
It shall be unlawful for any person who has received any income derived, directly
or indirectly, from a pattern of racketeering activity.., to use or invest, directly
or indirectly, any part of such income, or the proceeds of such income, in
acquisition of any interest in, or the establishment or operation of, any enterprise
which is engaged in, or the activities of which affect interstate or foreign
commerce.
13. 765 F. Supp. at 941.
14. Id.
15. 18 U.S.C. § 1962(c) (1988) provides:
It shall be unlawful for any person employed by or associated with any enterprise
engaged in, or the activities of which affect, interstate or foreign commerce, to
conduct or participate, directly or indirectly, in the conduct of such enterprise's
affairs through a pattern of racketeering activity or collection of unlawful debt.
18 U.S.C. § 1962(d) (1988) provides: "It shall be unlawful for any person to conspire to
violate any of the provisions of subsection (a), (b), or (c) of this section."
16. 765 F. Supp. at 939.
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Sherman Act count citing the Supreme Court's reasoning in Eastern
Railroad Presidents Conference v. Noerr Motor Freights,Inc. 7 In that
case, the Court held that the antitrust statute was intended to be
applicable only in cases involving commercial, rather than political or
social, competition or goals.' 8 The trial court dismissed the section
1962(a) count based on the determination that any alleged extortion was
aimed at the clinics, not the voluntary contributors of the money. 9
Thus, the income was not sufficiently derived from the pattern of
racketeering activity to satisfy the statute's requirement.' Finally, the
trial court dismissed the section 1962(c) claim because it concluded that
"an economic motive requirement exists to the extent that some profit21
generating purpose must be alleged in order to state a RICO claim."
The district court required this additional element despite the failure of
the Seventh Circuit to directly address the issue' and the split of
authority among those circuits which had.' The court dismissed the
section 1962(d) claim due to the failure of the underlying sections
1962(a) and (c) claims." Lacking any remaining federal claims, the
district court dismissed all pendent state-law claims for lack of subject
matter jurisdiction. 5 The Seventh Circuit Court of Appeals "reluctant17. 365 U.S. 127 (1961); 765 F. Supp. at 939-41.
18. 365 U.S. at 140-41. Ironically, the district court also cited the case holding NOW's
organized boycott of states failing to ratify the Equal Rights Amendment also fell outside
the commercial anticompetitiveness focus of the Act. 765 F. Supp. at 940 (citing Missouri
v. National Org. for Women, 620 F.2d 1301 (8th Cir. 1980)).
19. 765 F. Supp. at 941.
20. Id.
21. Id. at 943.
22. Id. at 943 & n.3. Although not directly addressing the issue of whether RICO
requires an economic motive, in United States v. Neapolitan, 791 F.2d 489, 500 (7th Cir.
1986) the Seventh Circuit adopted the Eighth Circuit's holding in United States v.
Anderson, 626 F.2d 1358 (8th Cir. 1988) that the definition of 'enterprise" is the same in
§ 1962(c) as in subsections (a) and (b). This indicates adoption of "the requirement that a
RICO 'enterprise' must exist 'for the purpose of maintaining operations directed toward an
economic goal.'" 765 F. Supp. at 943 n.3 (quoting Neapolitan, 791 F.2d at 500).
23. Compare United States v. Ivic, 700 F.2d 51 (2nd Cir. 1983) (economic motive
requirement implied in "enterprise" language); United States v. Bagaric, 706 F.2d 42 (2nd
Cir. 1983) (economic motive need not be paramount motive); United States v. Flynn, 852
F.2d 1045 (8th Cir. 1988) (enterprise must have economic goal to satisfy RICO requirement), cert.denied, 488 U.S. 974 (1988); United States v. Anderson, 626 F.2d 1358 (8th Cir.
1988) (RICO requires "enterprise" operated for purpose of economic goal) with Northeast
Women's Ctr., Inc. v. McMonagle, 868 F.2d 1342 (3rd Cir. 1989) (RICO requires no
economic motive because predicate act requires no economic motive), cert.denied, 493 U.S.
901 (1989); Feminist Women's Health Ctr. v. Roberts, 1988 WL 156656 (W.D. Wash. 1988)
(citing McMonagle and declining to follow Ivic).
24. 765 F. Supp. at 944.
25. Id. at 944-45.
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ly" affirmed the district court's dismissal of the federal .claims.2 The
court affirmed the dismissal of the Sherman Act and section 1962(a)
claims for the same reasons enunciated by the district court.27 In
affirming the dismissal of the section 1962(c) claim, the court held that
"RICO requires either an economically motivated enterprise or economi2 The court adopted the conclusion
cally motivated predicate acts.' m
of
the Second Circuit in United States v. Ivic" that the use of the term
"enterprise" implies a necessary economic motive."0 The United States
Supreme Court granted certiorari" on the sole issue of whether 18
U.S.C. §§ 1962(c) and (d) require an economic motive. 2 The Court held
that RICO contains no requirement that either the racketeering
enterprise or the predicate acts of racketeering be economically
motivated. 3
In its relatively short history, RICO has experienced succeeding
periods of nonuse, increased use,3 ' and some claim, misuse." Congress enacted RICO as part of the Organized Crime Control Act of 1970
("OCCA). '8 Although the original intent of. the legislature was to
combat organized crime, 7 the final scope of the statute remains in

26. National Org. for Women, Inc. v. Scheidler, 968 F.2d 612, 614,(7th Cir. 1992).
27. Id. at 617-25.
28. Id. at 614.
29. 700 F.2d 51 (2nd Cir. 1983).
30. 968 F.2d at 629 (citing Ivic, 700 F.2d at 61).
31. 113 S. Ct. 2958 (1993).
32. 114 S. Ct. at 801.
33. Id.
34. "Of270 District Court RICO decisions prior to this year 119851, only 3% (nine cases)
were decided throughout the 1970's, 2% were decided in 1980, 7% in 1981, 13% in 1982,
33% in 1983, and 43% in 1984." Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 481 n.1
(1985) (citing Report of the Ad Hoc Civil RICO Task Force of the ABA Section of
Corporation, Banking and Business Law 55 (1985)).
The number of civil RICO cases increased eight-fold between 1984 and 1988. Geri J.
Yonover, FightingFirewith Fire:Civil RICO andAnti-Abortion Activists 12 WOMEN'S RTS.
L. REP 153, 157 n.44 (1990) (citing William H. Rehnquist, Reforming Diversity Jurisdiction
and Civil RICO, 21 ST. MARYS L.J. 5, 9 (1989)).
35. See generally Christopher P. De Phillips, Note, Can Congress Save RICO From
JudicialOverkill?, 15 SEToN HALL LEGIS. J. 545 (1991); Antonio J. Califa, Rico Threatens
Civil Liberties, 43 VAND. L. REV. 805 (1990); Anne Melley, The Stretching of Civil RICO:
Pro-Life DemonstratorsAre Racketeers?, 56 UMKC L. REV. 287 (1988).
36. Pub. L. No. 91-452, § 1, 84 Stat. 922 (1970) (codified in various sections of 18
U.S.C.).
37. "It is the purpose of this Act to seek the eradication of organized crime in the
United States .... " Pub. L. No. 91-452, 84 Stat. 922. One judge even theorizes that the
awkward title of the act originated from Edward G. Robinson's lead character in
Hollywood's first gangster movie, "Little Caesar." The Al Capone based character was
named "Rico." Parnes v. Heinold Commodities, Inc., 548 F. Supp. 20, 21 n.l (N.D. IMl.
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question.ss To state a claim under RICO, a plaintiff must allege that
the defendant has (1) received income derived from a pattern of

racketeering activities and invested it in an enterprise conducting or
affecting interstate commerce;," (2) acquired an interest in an enterprise conducting or affecting interstate commerce through a pattern of
racketeering activities;' (3) participated in an enterprise conducting or
affecting interstate commerce which engaged in a pattern of racketeering
activities;4 1 or (4) conspired to commit any of the above.4' The statute
provides a laundry list of chargeable or indictable crimes that qualify as
"racketeering activities" or "predicate acts.'
RICO also furnishes

1982).
38. "In a criminal statute where the term organized crime is an operative device, it is
not defined. When asked about the ommission, the drafters explained that it was
impossible to define, but everybody knew what it was." De Phillips, supra note 35, at 548
n.20 (quoting H.R. REP. No. 1549, 91st Cong., 2d Sess. (1970), reprinted in 1970
U.S.C.CA.N. 4083, 4091 (dissenting views of Representatives John.Conyers, Jr., Abner
Mikva, and William F. Ryan)).
39. See supra note 12.
40. 18 U.S.C. § 1962(b) (1988) provides: "It shall be unlawful for any person through
a pattern of racketeering activity or through collection of an unlawful debt to acquire or
maintain, directly or indirectly, any interest in or control of any enterprise which is
engaged in, or the activities of which affect, interstate or foreign commerce."
41. See supra note 15.
42. See supra note 15.
43. 18 U.S.C. § 1961(1) (1988 & Supp. IV) provides that:
"racketeering activity" means (A) any act or threat involving murder, kidnapping,
gambling, arson, robbery, bribery, extortion, or dealing in narcotic or other
dangerous drugs, which is chargeable under State law and punishable by
imprisonment for more than one year, (B) any act'which is indictable under any
of the following provisions of title 18, United States Code: section 201 (relating to
bribery), section 224 (relating to sports bribery), sections 471, 472, and 473
(relating to counterfeiting), section 659 (relating to theft from interstate
shipment), if the act indictable under section 659 is felonious, section 664 (relating
to embezzlement from pension and welfare*funds), sections 891-94 (relating to
extortionate credit transactions), section 1084 (relating to transmission of
gambling information), section 1341 (relating to mail fraud), section 1343 (relating
to wire fraud), section 1503 (relating to obstruction of justice), section 1510
(relating to obstruction of criminal investigation), section 1511 (relating to
obstruction of State or local law enforcement), section 1951 (relating to interference with commerce, robbery, or extortion), section 1952 (relating to racketeering),
section 1953 (relating to interstate transportion of wagering paraphernalia),
section 1954 (relating to unlawful welfare fund payments), section 1955 (relating
to prohibition of illegal gambling businesses), ... sections 2341-46 (relating to
trafficking in contraband cigarettes), sections 2421-24 (relating to white slave
traffic), (C) any act which is indictable under title 29, United States Code, section
186 (relating to restrictions on payments and loans to labor organizations), or
section 501(c) (relating to embezzlement from union funds), (D) any offense

1114

MERCER LAW REVIEW

[Vol. 45

broad definitions of "enterprise"4' and "pattern."5 These malleable
elements, combined with a congressional mandate that RICO be
"liberally construed to effectuate its remedial purpose," 6 result in its
successful application to a wide range of circumstances. 47 A plaintiff
invoking RICO derives numerous procedural advantages. These include
the ability to reach beyond the actual actors to the supporting network
and organizers,"4 federal jurisdiction"' with its corresponding national
service of process,5° discovery,' and liability for the criminal conduct
based on only a preponderance of the evidence rather than proof beyond
a reasonable doubt.5 2 The RICO statute also provides the successful
plaintiff with the possibility of expanded remedies including: federal
court orders restraining further violations;' civil proceedings by the
Attorney General;5" and recovery of treble damages and costs including
attorney fees. 55 The judicial wrangling with the scope, elements, and
requirements of RICO began with the Supreme Court holding in United

involving bankruptcy, fraud, fraud in the sale of securities, or the felonious
manufacture, importation, receiving, concealment, buying, selling, or otherwise
dealing in narcotic or other dangerous drugs, punishable under any law of the
United States, or (E) any act which is indictable under the Currency and Foreign
Transaction Reporting Act.
44. 18 U.S.C. § 1961(4) (1988) defines "enterprise" to include "any individual,
partnership, corporation, association or other legal entity, and any union or group of
individuals associated in fact although not a legal entity."
45. 18 U.S.C. § 1961(5) (1988) defines "pattern of racketeering" activity as "at least two
acts of racketeering activity, one of which occurred ... within ten years after the
commission of a prior act of racketeering activity."
But, only two acts may not always be sufficient. Sedima, 473 U.S. at 496 n.14.
46. Pub. L. No. 91-452, § 904(a), 84 Stat. 922 (1970).
47. See, e.g., Illinois Dep't of Revenue v. Phillips, 771 F.2d 312 (7th Cir. 1985) (mailing
fraudulent tax returns); United States v. Grayson, 795 F.2d 278 (3rd Cir. 1986), cert.
denied, 479 U.S. 848 (1986) (motorcycle gangs); United States v. Murphy, 768 F.2d 1518
(7th Cir. 1985), cert. denied, 475 U.S. 1012 (1986) (corrupt judges). Michele R. Moretti,
Using Civil RICO to Battle Anti-Abortion Violence: Is the Last Weapon in the Arsenal a
Sword of Damocles? 25 NEW ENG. L. REv. 1363, 1374 n.65 (1991).
48. Jo Anne Pool, Note, Northeast Women's Center, Inc. v. McMonagle: A Message to
PoliticalActivists, 23 AKRON L. REv. 251,265 (1989) (citing Goldsmith & Keith, CivilRICO
Abuses: The Allegations in Context, B.Y.U. L. REV,. 55, 60-61 (1986)).
49. 18 U.S.C. § 1965(a) (1988).
50. Id. § 1965(b).
51. Id. § 1968.
52. Califa, supra note 35, at 814.
53. 18 U.S.C. § 1964(a) (1988).
54. Id. § 1964(b).
55. Id. § 1964(c).
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States v. Turkette' that the term "enterprise" in RICO applied to both
legitimate and illegitimate enterprises. 7 As a result, RICO prohibits
not only the infiltration of legitimate businesses, but also participation
in enterprises performing illegal acts regardless of whether they attempt
to infiltrate legitimate business." The Court later held in Sedima,
S.RR.L. v. Imrex Co.,59 that under RICO's definition of racketeering
activity, a previous criminal conviction is not a prerequisite to a civil
action, only the commission of predicate acts for which the defendant
could be charged or indicted.' Further, the Court found no requirement for any additional "racketeering injury" beyond those caused by
the underlying predicate acts. 6 In United States v. Ivic,62 the Second
Circuit found the requirement for an economic motive implicit in the use
of the term "enterprise" in sections 1962(a) and (b).6 This in turn
created the additional requirement in sections 1962(c) that either the
enterprise or predicate acts be motivated by economic gain. In Ivic
the appeals court reversed RICO convictions against Croatian terrorists
because their criminal acts' were motivated by political and ideological
concerns rather than economics." In the related case of United States
v. Bagari, 67 the same court maintained its demand for an economic
motive, but determined that it did not have to be predominate.6 The
court found that another Croatian terrorist group satisfied this
requirement when they used extorted money to fund their terrorist
activities against nonsupporters.69 The Eighth Circuit adopted the
Second Circuit's rationale in formulating its own requirement for an
economic motive.70 However, in Northeast Women's Center, Inc. v.

56. 452 U.S. 576 (1981). See also Adam D. Gale, Note, The Use of Civil RICO Against
Anti-abortion Protestors and the Economic Motive Requirement, 90 COLUM. L. REv. 1341,
1364 n.171 (1990) (decision "unhinged RICO from its original purpose").
57. 452 U.S. at 593.
58. Id. at 579-80.
59.

473 U.S. 479 (1985).

60.
61,
62.
63.
64.
65.

Id. at 493.
Id. at 495.
700 F.2d 51 (2nd Cir. 1983).
Id. at 60-61.
Id.
Defendants were arrested and tried on numerous charges in connection with a

series of violent attempts to promote their beliefs and kill or injure those opposed to them.

Id. at 53-58.
66. Id. at 60-61, 70.
67.
68.
69.
70.

706 F.2d 42 (2nd Cir. 1983), cert. denied, 464 U.S. 840 (1983).
706 F.2d at 57-58.
Id.
See supra note 23.
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McMonagle,7 ' the Third Circuit affirmed an abortion clinic's jury
verdict against protesters who had repeatedly invaded their property,
destroyed equipment, and caused the clinic to lose its lease. The-court
allowed the verdict to stand despite no evidence of defendant's economic
motivation.72 The court reasoned that because the alleged predicate act
of extortion under the Hobbs Act 3 required no economic motive, 4
neither did the resulting RICO claim.76 The Supreme Court declined
to resolve the conflict, between circuits7 6 over the economic motive
requirement until NOW.
In what the Supreme Court apparently considered a mundane case of
statutory interpretation,7 7 a unanimous Court reversed the Seventh
Circuit and held that RICO does not require any economic motivation 78
Although the only question certified was whether RICO requires an
7
economic motive in either the enterprise or the predicate acts-,
the
Court first addressed the question of whether the petitioner-plaintiffs
had standing.s' Despite seeking class status, the individual plaintiffs
require standing to bring suit."' In'their complaint, the clinics alleged
injury to their business and property interests attributable to defendants' threats made to clinic employees and patients.8 2 At the pleading
stage, the Court required nothing more to confer, standing.' Turning
to the main inquiry, the Court examined the language of the statute and
found no indication of an economic motive requirement in either section
1962(c)" or the definitions of section 1961.' Although an enterprise
engaged in commerce would presumably have a profit-seeking motive,

71.
72.
73.
74.

868 F.2d 1342 (3rd Cir. 1989), cert. denied, 493 U.S. 901 (1989).
868 F.2d at 1349-50.
See supra note 9.
See, e.g., United States v. Cerilli, 603 F.2d 415,420 (3rd Cir. 1979), cert. denied, 444

U.S. 1043 (1980); United States v. Starks, 515 F.2d 112, 124 (3rd Cir. 1975); United States
v. Anderson, 716 F.2d 446 (7th Cir. 1983).

75. 868 F.2d 1349-50.
76. Cert. denied, 493 U.S. 901 (1988) (White, J., dissenting).
77. "'We are required once again to interpret the provisions of [RICO].1 114-S. Ct. at

801.
78. Id. at 806.
79. Id. at 802.
80. Id. (citing Bender v. Williamsport Area Sch. Dist., 475 U.S. 534, 546-47 (1986)
(standing is jurisdictional requirement open for review at all stages)).

81. Id.
82. Id. at 803.
83. Id.
84. See supra note 15.
85. 114 S.Ct. at 804.
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section 1962(c) also encompasses those which only affect commerce."
An enterprise may have an effect on commerce without an economic
motive of its own.! The Seventh Circuit believed that the use of the
term "enterprise" in sections 1962(a) and (b), which could, arguendo, be
found to require an economic motive, compelled the same use in section
1962(c).ss The Supreme Court disagreed based on the different roles
played by the enterprise in each subsection.s" The enterprises referenced in subsections (a) and (b) are those acquired by, or the "victims"
of, the illegal activities." Even those subsections do not require the
target enterprise to be profit-seeking, only that its money or acquisition
be obtained through illegal activity." However, the enterprise in
subsection (c) refers to "the vehicle through which the unlawful pattern
of racketeering activity is committed, rather than the victim of that
activity." 2 The Court held there is no requirement that these enterprises have any economic motive since they are not being acquired, only
that they engage in a pattern of racketeering activity.93 Like the court
in Bagaric, the Seventh Circuit also relied on the congressional
statement of findings' emphasis on the economy" to conclude RICO
required an economic motive." The Court disagreed by stating that the
predicate acts could drain money from the economy without economically
benefiting the protesters.s The Court also admonished the lower court
that the finding was "a rather thin reed upon which to base a requirement of economic motive neither expressed nor, [it thought], fairly
implied in the operative sections of the Act.' 7 The Court suggested
that Congress could easily have required the economic motive through

86. Id.
87. Id.
88. 1& The court "should not lightly infer that Congress intended the term to have
wholly different meanings in neighboring subsections."' Brief of respondents Randal A.
Terry, Project Life, and Operation Rescue at 21 (quoting Sedima, 473 U.S. at 489).
89. 114 S.Ct. at 804.
90. Id.
91. Id.
92. Id.
93. Id.
94. The preface to OCCA states in part: "The Congress finds that (1) organized crime
in the United States is a highly sophisticated, diversified, and widespread activity that
annually drains billions of dollars from America's economy ..... Pub. L. No. 91-452, 84
Stat. 922-23 (1970), reprinted in 1970 U.S.C.C.A.N. at 1073.

95. 114 S.Ct. at 805.
96. Id. Plaintiffs' brief provides examples including increased security and insurance
costs, repairs from damage inflicted on buildings and equipment, decreased revenues, and
difficulty hiring employees. Brief of Plaintiffs at 10.
97. 114 S.Ct at 805.
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slight alterations in either the definitional or operative language of the
statute." Finally, the court of appeals relied on the 1981 Department
of Justice RICO guidelines that did not provide for prosecutions unless
an association existed "'for the purpose of maintaining operations
directed toward an economic goal.' " The Supreme Court simply noted
that the guideline was amended in 1984 to include associations
"'directed toward an economic or other identifiable goal.' " "°° While
each party argued the favorable aspects of the legislative history to its
position, the Court saw no reason to consider it since the language of the
statute was unambiguous and the history Was not so clearly to the
contrary.1" 1 Finally, respondents argued the rule of lenity, but again,
the lack of any ambiguity in the statute's language precluded its invocation. 1°2 Justice Souter, joined by Justice Kennedy, issued a concurring
opinion finding that the First Amendment did not compel RICO to
contain an economic motive as suggested by respondents and some
amici. 0 8 Unlike other situations where the economic motive requirement avoided First Amendment problems, this case involved no
ambiguity or doubt about the language or meaning of the statute.1
Even if there were ambiguity, an economic motive requirement relates
poorly to the free speech issue."0 5 The requirement would result in the
inability to reach those committing violent acts without economic
motivation, while simultaneously exposing the economically motivated
whose actions might otherwise be constitutionally protected.e The
concurrence stressed the continued availability of First Amendment
defenses and that some "predicate acts may turn out to be fully protected
First Amendment activity, entitling the defendant to dismissal on that
basis."1° In other cases, the First Amendment may provide limits on

98. Id. In fact, § 1962(e) was removed from the final version of the act before passage.
The deleted portion read: "[a] violation of this section shall be deemed to continue so long
as the person committing the violation continues to receive any benefit from the violation.'
Gale, supra note 56, at 1360 (quoting § 30, 91st Cong., 1st Sess. § 1962(e) (1969)).
Similarly, the final definition of "enterprise" was amended by dropping the term
"business" from the original "business enterprise." Id. at 1368.
99. 114 S. Ct. at 805 (quoting Ivic, 700 F.2d at 700).
100. Id. (quoting U.S. Dept. of Justice, United States Attorney's Manual § 9-110.360
(March 9, 1984) (emphasis added)).
101. Id. at 806.
102. Id.
103. Id. (Souter, J., concurring).
104. Id. at 806-07.
105. Id. at 807.
106. Id. The concurrence noted that "even protest movements need money.' Id.
107. Id.
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the relief available.' °s The concurrence closed with a caution to lower
courts to be aware of possible conflicts between RICO and the First
Amendment.'09
The Supreme Court decision in NOW may signal the resolution of the
question of RICO applicability to protestors, or the beginning of it.
Despite the rhetoric emanating from all points of the political spec1 this decision is neither
trum,"
the crowning victory proclaimed by
pro-choice nor the crushing defeat decried by pro-life. The decision
appears unlikely to have any substantive or long-term effect on the
conduct of the abortion battle. Based on the statements of pro-life
leaders following the NOW decision, they will intensify, rather than
moderate their tactics."' The extremely narrow holding of the case,
"wle hold only that RICO contains no economic motive requirement," 2 does little to resolve the ultimate question of whether RICO
is applicable to anti-abortion protestors, or any other organized
activists." 3 The result of the restricted inquiry is seemingly obvious,
considering commentators generally have acknowledged the lack of any

108. Id.
109. Id.
110. E.g., the decision is "such'a substantial deterrent that the lunatic fringe of the
anti-abortion movement will simply stop blockading ..... Timothy Phelps, NOW's Weapon
Can Sue Abortion Foes Under RICO Law, NEWSDAY, Jan. 25, 1994, at A5 (quoting
Alexander Sanger, president of Planned Parenthood of New York City); "Now we can go
back to trial and stop these people from their terrorizing.' Abortion Clinics Can Use RICO
Law To Sue Protestors,STAR TRIBUNE (Minneapolis/St. Paul), Jan. 25, 1994, at Al (quoting
petitioners' lawyer Pay Clayton); "Our First Amendment rights are thrown out the window,
...any protest group in America is in jeopardy of being sued under RICO.' David G.
Savage, CourtAllows Abortion Suits Under RICO, LOS ANGELES TIMES, Jan. 25, 1994, at
Al (quoting Wendy Wright, former worker for Orange County Operation Rescue); "I would
probably have to consider whether I would have to move to a free country someplace."
Timothy Phelps, Expand RICO to Protestors?, NEWSDAY, Dec. 9, 1993, at A21 (quoting
respondent Randall Terry).
111. E.g., "[Wle're going to see who's brave and who listens to God, not to man."
Abortion Clinics Can Use RICO Law To Sue Protestors,STAR TRIBUNE (Minneapolis/St.
Paul), Jan. 25, 1994, at Al (quoting Randall Terry); "We're going to have to do more longterm (activities). We will concentrate more on these clinics-have a week of24-hour roundthe-clock protests." Jan Crawford, Abortion ProtestorsHit Legal Roadblock They Can Be
Sued UnderMob Law, CHIcAGO TRIBUNE, Jan. 25, 1994, at Al (quoting respondent Joseph
Scheidler).
112. 114 S. Ct. at 806.
113. Other activist groups employing confrontational tactics, such as environmental,
AIDS, and animal rights activists, have expressed concern that they also may be subject
to RICO suits. Mimi Hall, RICO Ruling Sends "Chill"Through Activists, USA TODAY, Jan.
25, 1994, at A4.
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economic motive requirement in the plain language of the statute.114
G. Robert Blakey, who argued the case for respondents before the
Supreme Court, previously admitted that RICO was intended to apply
"without regard to the motive of the perpetrators.""5 Even respondent
Terry Randall appears to concede this point when his forty-six page brief
devotes but one, five sentence paragraph to the plain language of the
statute. 116 The Court issued the unanimous decision only forty-seven
days after oral arguments, implying they had little difficulty deciding
the issue. 7 Why then did the Court determine it was suddenly
necessary for it to decide the least disputed aspect of an otherwise
complex issue that it had previously refused to address?"" Perhaps
one reason lies, not With the impact of this decision on abortion
protests,1 9 but rather, with its effect on another pending legal issue.
The United States government submitted a-brief in support of petitioners' position and Assistant Solicitor General Estrada argued that the
broader scope of RICO would aid in the government's prosecution of
terrorists.'
Concurrent with the Court's consideration of NOW, the
federal government was precluded from filing RICO charges in its trial
of the World Trade Center bombers in New York City due to the binding
Second Circuit ruling in Ivic."' Clearly, the NOW decision cracks the
door of RICO to allow for additional prosecutions of terrorist acts.
However, the entrance must open much further to fully accommodate
RICO's use against protestors. In contrast to the confined issue actually
resolved by the decision, a myriad of truly complex issues await
resolution before RICO can be applied to abortion protest cases. The
Court is emphatic throughout its ruling that it does not address whether

114. "In terms of the language of the statute, the decision was an obvious call.!' LarsErik Nelson, There Must Be A Better Way, NEWSDAY, Jan. 25,1994, at A6 (quoting Herman
Schwartz, professor at American University).
115. Moretti, supra note 47, at 1397 (quoting Blakely &Perry, AnAnalysis of the Myths
That Bolster Efforts to Rewrite RICO and the Various Proposalsfor Reform: "Mother of
God-Is This the End of NCO?-, 43 VAND. L. REV. 851, 970 (1990)).
116. Brief for Respondents Randall A. Terry, Project Life, and Operation Rescue at 1516.
117. The case was argued on December 8, 1993 and the decision issued January 24,
1994.
118. See supra note'76 and accompanying text.
119. In a rather passionless opinion by Justice Rehnquist, he only mentions the word
"abortion" once, and only then in the opening paragraph defining the parties. 144 S. Ct.
at 801.
120. Timothy Phelps, Expand RICO to Protestors?,NEWSDAY, Dec. 9, 1993, at A21.
121. Timothy, Phelps, NOW's Weapon Can Sue Abortion Foes Under RICO Law,
NEWSDAY, Jan. 25, 1994, at A5.
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of
defendants' actions actually violated the Hobbs Act; m whether any 123
Amendment;
First
the
by
protected
are
activities
the protesters'
whether there is a constitutional argument about the proper construction
of RICO;1 4 whether respondents actually committed any predicate
acts; 121 or whether the pattern requirement was satisfied. 2 6 As
suggested by Justice Souter's concurrence and a host of commentators,
the First Amendment may prove the biggest obstacle to an expanded use
of RICO. 7 , Congressional amendment of RICO to counter the interpretation given by the Supreme Court in NOW is another likely impediment.' Absent changes to the statute, ominous rumblings from the
Court itself suggest that constitutional problems may someday require
Is the RICO door
the Court to void the entire RICO statute.,'

122. 114 S. Ct at 802 n.2. "Respondents contend that petitioners are unable to show
that their actions violated the Hobbs Act. We do not reach that issue, and express no
opinion upon it." Id.
123. Id. at 806 n.6.
Several of the respondents, and several amici argue that application of RICO to
antiabortion protesters could chill legitimate expression protected by the First
Amendment. However, the question presented for review asked simply whether
the court should create an unwritten requirement limiting RICO to cases where
either the enterprise or racketeering activity has an overriding economic motive.
Id.
124. Id. "None of the respondents made a constitutional argument as to the proper
construction of RICO in the Court of Appeals... [wle therefore decline to address the First
Amendment question argued by respondents and amici." Id
125. Id. at 806. "The 'questions of whether the respondents committed the requisite
predicate acts, and whether the commission of these acts fell into a pattern, are not before
us." Id.
126. See supra note 125.
127. See, e.g., John P. Barry, Note, When ProtestorsBecome "Racketeers,"RICO Runs
Afoul of the FirstAmendment, 64 ST. JOHN'S L. REV. 899 (1990); Kelly L. Faglioni, Note,
Balancing First Amendment Rights Of Abortion Protestors With The Rights Of Their
"Victims,' 48 WASH. & LEE L. REV 347 (1991); Yonover, supra note 34, at 169-75; Califa,
supra note 35, at 821-49.
128. A series of RICO reform bills were introduced in Congress in 1989 seeking changes
including denying treble damages except in cases of government prosecution or civilian
prosecution based on a previous criminal conviction, increased pleading requirements, and
prohibitions against use involving "any non-violent demonstration, assembly, protest, rally
or similar form of public speech undertaken for reasons other than economic or commercial
gain or advantage." De Phillips, supra note 35, at 560-64; Califa, supra note 35, at 846-49,
847 n.227 (quoting 5.438, 101st Cong., 1st Sess. (1989)).
1 129. Justice Scalia found the vagueness of the RICO statute "intolerable." He
threatened: "No constitutional challenge to this law has been raised in the present case,
and so that issue is not before us. That the highest Court in this land has been unable to
derive from this statute anything more than today's meager guidance bodes ill for the day
when that challenge is presented." De Phillips, supra note 35, at 558 n.104 (quoting H.J.
Inc. Northwestern Bell Tel. Co., 492 U.S. 229, 255-56 (1989) (Scalia, J., concurring)).
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actually being flung open to permit its use against organized protestors,
or is the abortion context merely a coincidental and convenient
opportunity to crack the door only enough to facilitate the government's
prosecution of international terrorists? Only time and future court
decisions will determine whether the Supreme Court's decision in NOW
represents the foundation or apex of RICO's applicability to abortion
protestors.
GREGORY A. SEBASTIAN

