Juvenile Offenders and the Death Penalty:
An Analysis of Stanford v. Kentucky

In a 1989 consolidated case, the United States Supreme Court
addressed the constitutionality of the imposition of the death penalty on
minors.' In the first case, seventeen-year-old Kevin Stanford and
several accomplices raped, sodomized, and fatally shot Baerbel Poole
after robbing the gasoline station where she worked.2 A Kentucky
juvenile court certified Stanford for trial as an adult and convicted him
of first-degree murder, first-degree sodomy, first-degree robbery, and
receiving stolen property.' He was sentenced to death plus forty-five
years in prison.4 The Supreme Court of Kentucky affirmed Stanford's
death sentence and determined that the imposition of the death penalty
was not cruel and unusual punishment under the Eighth Amendment.'
In the second of the two consolidated cases, Heath Wilkins, age sixteen
years and seven months, murdered Nancy Allen by stabbing her
numerous times after robbing the convenience store where she was
employed." Wilkins, like Stanford, was certified for trial as an adult
under a Missouri statute that permitted juvenile felons between the ages
of fourteen and seventeen to be tried as adults.7 He was convicted of
first-degree murder, armed criminal action, and carrying a concealed
weapon and was subsequently sentenced to death.8 The Supreme Court
of Missouri afrfimed the death sentence after concluding that such
punishment was not cruel and unusual punishment within the meaning
of the Eighth Amendment.' The United States Supreme Court granted
certiorari in both cases to determine if the Eighth Amendment prohibited the imposition of the death penalty on individuals who commit crimes
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while sixteen-and seventeen-years-old. 0 In a plurality opinion, with
Justice O'Connor providing the crucial fifth vote in her concurrence, the
United States Supreme Court affirmed the decision and held that the
imposition of the death penalty on an individual for a crime committed
at sixteen- or seventeen-years of. age was not cruel and unusual
punishment under the Eighth and Fourteenth Amendmentsbecause the
penalty was consistent with the "evolving standards of decency that
mark the progress of contemporary society"11
At the time that the Bill of Rights was adopted, a fundamental
principle of criminal jurisprudence was that children under the age of
seven were presumed incapable of entertaining criminal intent and thus
could not have any criminal liability imposed upon them. 2 However,
during the 1700's and 1800's, the presumption of lack of culpability for
those minors between the ages of seven and fourteen was rebuttable. 3
If the prosecution proved the child was capable of entertaining criminal
intent, such an individual could be convicted of a crime and theoretically
sentenced to death.'4 There was no such rebuttable presumption
applied to minors who were fourteen-years-old or more, as they were
subject to identical punishments available for adults.'5 Despite the
willingness of the English common law to impose the death penalty on
minors who had not reached the age of fourteen, the execution of such16
children and adolescents was not a common practice in England.
Between 1801 and 1836 in London, England, none of the 103 minors
under the age of fourteen who were sentenced to death were actually
executed. 7 This English trend or practice of not executing minors also
extended to the American colonies. Actual executions of convicted
juveniles began in, America in 1642 and, in the three hundred years
since that date, only 343 individuals have been executed for crimes
committed while under the age of eighteen.' 8 Although these death
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sentences were imposed by some thirty-eight states and the federal
government, they constitute only 1.8 percent of the total of 18,585
confirmed American executions since the seventeenth century"'9 As of
December 1993, thirty-three individuals were on death row under capital
punishment sentences received for juvenile crimes; these persons
constitute only 1.2 percent of the total death row population of approximately 2,800.20 Prior to 1972, the use of the death penalty for adults
had been extensive in the United States with an estimated seven
thousand individuals having been executed in this century alone.2 1
However, in 1972, the United States Supreme Court held for the first
time that the death penalty, as imposed under existing laws, constituted
cruel and unusual punishment violative of the Eighth and Fourteenth
Amendments.'
The Court determined that the capital punishment
sentencing procedures were without any specific guidelines and had been
inconsistently imposed.' In concluding that the death penalty was
unconstitutional, one of the Court's most significant considerations was
the failure of the death penalty, as applied, to serve any of its asserted
penalogical purposes, such as retribution and deterrence. However,
since only two justices held that capital punishment was unconstitutional per se,' over thirty states re-enacted death penalty statutes.' In
1976, the constitutionality of these new capital punishment laws reached
the Supreme Court in Gregg v. Georgia.' In Gregg the Court held the
death penalty to be a constitutional punishment for the crime of
murder.' The Court set forth a three-prong test for determining the
validity of a state-imposed punishment.'
If the punishment fails
under any part, the punishment is violative of constitutional guarantees
under the Eighth and Fourteenth Amendments.' First, a punishment
would be cruel and unusual if it was one that was generally prohibited
at the time the Bill of Rights was adopted.3 1 Second, even though the
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punishment might have been an acceptable practice in the Eighteenth
Century, it would still be found to be cruel and unusual punishment if
it violated "the evolving standards of decency that marked the progress
of a maturing society."- Finally, the Court concluded that the punishment must not be so excessive or disproportionate as to not comport with
the basic concepts of human dignity.33 The Court in Gregg, in holding
that capital punishment for murder did not contravene modem society's
evolving concepts of decency, considered state legislative enactments and
jury sentencing trends as indicators of contemporary society's values."'
Moreover, in order to determine the proportionality of the punishment
to the crine, the Court looked to see if the punishment served the
penalogical purposes of retribution and deterrence.'
In 1978, in
Lockett v. Ohio, the United States Supreme Court first recognized the
issue of minors and capital punishment. 36 The Court held that
sentencing juries and judges must consider all pertinent mitigating
37
factors offered by the defendant, including the age of the defendant
Several years later, the United States Supreme Court granted certiorari
to decide the specific issue of the constitutionality of the death penalty
for an offense committed by a sixteen-year-old individual.' However,
in its final holding, the Court in Eddings v*Oklahoma avoided the
constitutional question by remanding the case for resentencing after full
consideration of all mitigating factors; including age.39 'The Court
observed that "the chronological age of a minor is itself a relevant
mitigating factor of great weight.'4 The four dissenting justices would
have resolved the constitutional issue and would have 'rejected any
constitutional bar to the imposition of the death penalty on sixteen-yearold offenders. 4' In 1988, the Supreme Court finally addressed the issue
of the imposition of the death penalty on one who committed murder as
a minor.42 In Thompson v.Oklahoma. a plurality of the' Court held
that the execution of offenders who were younger than sixteen-years-old
at the time of their crimes was unconstitutional because it constituted
cruel and unusual punishment under the Eighth and Fourteenth

32. Id. at 173 (quoting Trop
33. Id.
34. Id. at 179-83.
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Thompson v.Oklahoma, 487 U.S. 815 (1988).
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Amendments.' Justice O'Connor added the fifth vote necessary to find
the death sentences unconstitutional." The Thompson plurality, in
reaching its conclusion, applied the test set forth in Gregg.* To
determine whether the imposition of the death penalty on a defendant
who was fifteen at' the time he committed the crime violated the
"evolving standards of decency that mark the progress of a maturing
society," the plurality concluded that such standards required the
consideration of several factors." These factors include: current state
legislation on the acceptance or rejection of the death penalty for
offenders younger than certain age limits, jury propensity and willingness to impose death sentences on juveniles even when authorized, and
the views and recommendations of informed organizations and other
countries on the acceptability of the juvenile death penalty.47 The
Court noted that all states that had enacted a minimum age in their
death penalty statute required that the defendant reach the age of
sixteen." The plurality also included in their considerations the fact
that many nondeath penalty statutes pertaining to juveniles either
denied them basic adult rights and privileges or granted them special
and unique, rights.49 The plurality interpreted the trend of juries to not
impose the death penalty on minors, except in very rare cases, as
evidence that such sentences were not in line with modem society's
sense of decency.' In addition, the plurality's conclusions were based
in part on the views expressed by respected professional organizations
and other nations that consistently disfavored and rejected the juvenile
death penalty.' Under the "proportionality" prong of the Gregg test,
Justice Stevens, writing for the plurality, examined whether the
culpability of juveniles was related to the death penalty's accepted social
purposes of retribution and deterrence."2 The Court concluded that
minors generally have less culpability for their crimes and unusual
capacity for. growth.' Thus, the Court recognized that when these
factors are considered, along with society's fiduciary obligations to
children, retribution as a societal objective could not be met by the

43. Id. at 818 (Stevens, J., plurality opinion).
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imposition of the death penalty." Further, Justice Stevens concluded
that the other important penalogical purpose of the death penalty,
deterrence, was not furthered by the juvenile death penalty since
adolescents do not generally contemplate and evaluate the consequences
of their behavior and actions.'
In Stanford v. Kentucky, the Supreme Court held that the Eighth
Amendment does not prohibit the imposition of the death penalty on
individuals for crimes committed at age sixteen or seventeen.' The
Court in Stanford agreed with the Thompson plurality that the Court
must consider objective indicia reflecting the evolving standards of
decency to determine if a practice is cruel and unusual punishment."
However, unlike the Court in Thompson, the Stanford plurality rejected
the notion that the Supreme Court should ultimately decide whether the
Eighth Amendment permits the imposition of the death penalty on
minors; rather, the Court held that its role was to determine what the
evolving standards of decency are as opposed to what they should be."
Petitioners Stanford and Wilkins had offered several different kinds of
evidence to demonstrate a national consensus against the imposition of
the death penalty on sixteen- and seventeen-year-old offenders.59 They
offered statistical evidence showing that of the thirty-seven states whose
laws permit capital punishment, fifteen decline to impose the death
penalty on sixteen-year-old defendants, and twelve states decline to
impose it on seventeen-year-old offenders.'
The petitioners also
argued that even if the state laws alone do not establish a national
consensus against the juvenile death penalty, the reluctance of juries to
impose, and prosecutors to seek, such sentences does establish such a
consensus."' In addition, Stanford and Wilkins offered public opinion
polls and statements by various professional organizations and public
interest groups supporting their argument that modern society disfavors
and objects to capital punishment for juveniles."2 , Moreover, they
proferred evidence tending to prove that other nations, especially
Western European countries, do not authorize the death penalty for
minors.
Finally, Stanford and Wilkins offered numerous state and

Id. at 836-37.
55. Id. at 837-38.
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63. Id. at 370 n.1.
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federal laws that set eighteen as the legal age for engaging in various
activities."
Justice Scalia, writing for the plurality, rejected the
majority of this evidence and considered only the evidence of the state
legislative enactments and jury sentencing patterns.' Since a majority
of the states that permitted capital punishment authorized the penalty
for a crime committed at age sixteen or older, the Court in Stanford
reasoned that petitioners' evidence did not establish a national
consensus against the death penalty for juveniles that would label the
punishment cruel and unusual." The plurality failed, however, to
consider in this analysis that fourteen other states and the District of
Columbia do not authorize the death penalty.6 7 Thus, the plurality's
discussion of state laws concerning death penalty sentencing gives a
distorted and inaccurate view of the contemporary standards of decency
determined by the legislatures.68 The Court found inconclusive and
dismissed the petitioners' argument that prosecutors and juries found
the death penalty for juveniles unacceptable. 9 The Court stated that
this evidence simply reflected the fact that only a small percentage of
capital crimes were committed by minors.70 The plurality further held
that it was quite probable that the "considerations which induce
petitioners . .. to believe that death should never be imposed on
offenders under ,[eighteen years of age], cause prosecutors and juries to
believe that it should rarely be imposed."T' In a footnote, Justice Scalia
disposed of petitioners' contention that international views and norms
are also relevant in determining contemporary society's evolving
standards of decency.72 The, Court reasoned that only American
conceptions of decency are dispositive because the Eighth Amendment
requires that the practice be one that is accepted in the United
States.73 A plurality of the Court further reasoned those state statutes
that set a minimum age of eighteen in order for individuals to be eligible
to participate in activities such as voting and consuming alcohol are
irrelevant in ascertaining evolving standards of decency. 4 Justice
Scalia held that because these laws operate "in gross" and do not give
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individual consideration to each offender as is required in capital
punishment cases, these "minimum age" statutes were inapposite. 75 He
further asserted that public opinion polls and the views of interest
groups and professional organizations were too uncertain to use in a
constitutional analysis.76 Finally, and most significantly, Justice Scalia
rejected the petitioners' contention that the juvenile death penalty
served no penalogical purpose."
He doubted and questioned the
validity of indicia that showed that capital punishment lacked a valid
deterrent or retributive, effect; however, even if such evidence could
establish the extensive lack of deterrent and retributive effect, Justice
Scalia would find no relief or remedy in the Eighth Amendment. 7 The
plurality reasoned that resorting to the Cruel and Unusual Punishment
Clause would be unnecessary because the Equal Protection Clause of the
Fourteenth Amendment would strike these laws as being irrational or
arbitrary."' Therefore, Justice Scalia and the plurality would reject the
"proportionality" prong of the Gregg test. Such methodology is clearly
not in accord with Supreme Court precedeht.' In past capital punishment cases, the Court has examined not only state legislative enactments when determining whether a punishment is cruel and unusual,
but has also considered jury trends, views of professional organizations
and public interest groups, results of valid public, opinion polls, and
international norms; in addition, the Court has tested the punishment
to determine ifit is proportional to the crime committed."' The Court's
departure from this customary and traditional practice is unexplainable
and will lead to inconsistent results in the future. Although Justice
O'Connor provided the necessary fifth vote to uphold the death
sentences, she rejected the portion, of the plurality's opinion wherein it
abandoned the Gregg proportionality analysis, and she also concluded
that other age-based classifications were relevant to the Eighth
Amendment inquiry.'2 Justice O'Connor stated that the Constitution
required that the Court conduct a proportionality analysis to determine
if the imposition of the death penalty on minors was cruel and unusual
punishment.'
However, because the Kentucky Legislature had
considered the issue of age in capital murder cases and had set the
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minimum age for execution at sixteen, and because no national
consensus forbade the imposition of the death penalty on sixteen- or
seventeen-year-old defendants, she concluded that Stanford's death
4 Although Missouri's death penalty
sentence should not be set aside.&
statute did not express a minimum age in its statute, but rather
operated under an implied minimum age for death sentences based on
an express minimum age of fourteen for adult court jurisdiction, Justice
O'Connor concluded that such specificity is not required if it is clear that
no national consensus prohibits the juvenile death penalty." Writing
for the dissent, Justice Brennan concluded that to impose the death
penalty on a person as a punishment for a crime committed below the
age of eighteen is cruel and unusual punishment." Justice Brennan
asserted first that the plurality's interpretation of capital sentencing
gave a distorted view of the evidence of the contemporary standards.8 7
The dissent noted that twelve of the state death penalty statutes that
permit capital punishment prohibit offenders under the age of eighteen
from being sentenced to death88 When one combines these twelve
states with the fourteen states and the District of Columbia that do not
authorize capital punishment at all, some twenty-seven state governments refuse to impose the death penalty on anyone under the age of
eighteen. 9 Justice Brennan further calculated that an additional three
states, refuse to authorize sentences of death for those who committed
these crimes when under seventeen years of age, thus making a total of
thirty states that would not authorize the execution of Wilkins. 0 The
dissent also contended that much, of the other evidence offered by
petitioners and casually disregarded by the plurality was relevant in
determining the evolving standards of decency issue. 9' Justice Brennan
argued that state death penalty statutes could not serve as the sole
determinative factor in ascertaining contemporary values when juries
have very rarely sentenced juveniles to death.' He noted that only
1.37 percent of the current death row population is composed 'of
adolescent offenders and that between 1982 and 1988 only 2.3 percent3
of the 1,813 death sentences imposed were for juvenile crimes.9

84. Id. at 381-82.
85. Id.
86. Id. at 383 (Brennan, J., dissenting).
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Justice Brennan made an analogy between Stanford and Coker v.
Georgia," highlighting the fact that the Court in Coker invalidated
Georgia's death penalty statute for rapists because juries had seldom
sentenced rapists to death.' The dissent also asserted that further
indicators of the contemporary standards of decency that should impact
upon an Eighth Amendment question are the opinions of respected
organizations.9
Justice Brennan indicated that these views were
relevant as objective indicia of public opinion.' In addition, he also
argued that previous Supreme Court cases recognized that legislation in
foreign countries was relevant in the Court's Eighth Amendment
analysis, especially when ascertaining the evolving standards. of
decency" He noted that the majority of Western European countries
have abolished the death penalty for juveniles or have severely limited
its use to exceptional crimes." Justice Brennan explained that since
1979 there had been only eight executions of offenders under eighteen
throughout the world, with three of those executions occurring in the
United States.'
The other executions occurred in Pakistan, Bangladesh, Rwanda, and Barbados. 1 ' The dissent attacked Justice Scalia's
approach as "return[ing] the task of defining the contours of the Eighth
Amendment protection to the political majorities"" 2 since he would
allow federal and state statutes to serve as the conclusive evidence of
contemporary values. 0 3 In conclusion, Justice Brennan, in accord with
Justice O'Connor, stated that the Court's Eighth Amendment inquiry
into whether the imposition of the death penalty on persons who
committed murder when sixteen or seventeen would be incomplete and
unconstitutional without the utilization of a proportionality analysis.' 4
Justice Brennan determined that under such proportionality analysis,
the juvenile death penalty is disproportionate to a minor offender's
culpability level and fails measurably to serve the recognized goals of
capital punishment. 5

94. 433 U.S. 584 (1977).
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The rationale and analysis of the Stanford plurality is inconsistent,
incomplete, and questionable for several reasons. First, the plurality's
sole and deferential reliance on state death penalty statutes is inconsistent with Supreme Court precedent. The plurality's total and complete
reliance on state legislation is significant because it allows state
governments to effectively determine the constitutional contours of the
This deference appears to be somewhat
Eighth Amendment. 6
questionable in death penalty analysis since the Eighth Amendment was
intended to protect political minorities from legislative enactments
promulgated by political majorities. 7 Second, the Court's rejection of
international views and norms, jury sentencing patterns, and the views
of respected professional organizations, is inconsistent with prior
Supreme Court opinions. The Court has previously considered such
relevant information to be a major part of Eighth Amendment analysis. '
The United States now stands virtually alone in its endorsement of capital punishment for sixteen- and seventeen-year-old juvenile
offenders.'
Further, the Court's holding does not take into account
that views of Americans toward capital punishment are continually
changing. By refusing to consider the opinions and views of professional
organizations, results of scientifically conducted public opinion polls, and
recent jury sentencing trends, the Court will be unable to accurately
gauge "evolving standards of decency that mark the progress of a
maturing society." Societal norms are continually developing, and the
Court must have a formulated method, besides examining state death
penalty statutes, to more precisely determine these standards. The
Stanford plurality totally abandoned precedent by rejecting the
"proportionality analysis" previously employed in other Eighth Amendment analyses."0 By not conducting such an analysis, the plurality
has ignored the constitutional requirement that the punishment imposed
on a defendant be proportional to his culpability and that his punishment make a measurable contribution to the acceptable goals of the
punishment."' Today, it appears that the death penalty may be
imposed on a sixteen- or seventeen-year-old offender regardless of
whether such punishment serves any recognized penal goal. Apparently,
such punishment will always pass Eighth Amendment analysis if the

106. Id. at 391-92.
107. Gregg, 428 U.S. at 174 n.19.
108. See generally Thompson, 487 U.S. at 815.
109. Stanford, 492 U.S. at 389-90 (Brennan, J., dissenting).
110. Gregg, 428 U.S. at 187; Thompson, 487 U.S. at 834.
111, Gregg, 428 U.S. at 187; Thompson, 487 U.S. at 834.
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powerful political blocs in a slight majority of the states can persuade
the legislature to enact juvenile death penalty statutes.
T. SHAWN LANIER

