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The civil rights injunction ... permits us to look at the injunction
through a different substantive lens-a belief that the underlying
claim-to achieve equality for the racial minority-is just. It invites us
to imagine that the substantive claim could be just, and to ask then
whether the classical position of the injunction in the remedial hierar-
chy--one of subordination-can be justified.

* Federal Magistrate Judge, Charlotte, North Carolina. University of North Carolina
at Chapel Hill (A.B., 1974); Oxford University (BA., 1976; Dipl. Theol. 1977; MA., 1982);
University of North Carolina at Chapel Hill (J.D., 1980).

Three persons have so contributed by research, writing and discussion to the
development of this Article that it could not have assumed its present form but for their
contributions. All three are Assistant United States Attorneys. If the time of a magistrate
judge is constantly overcommitted, so is that of an AUSA in one of the country's busiest
districts. Nonetheless, with all else they had to do, Gretchen Shappert contributed the
section on school desegregation, Frank Whitney that on prisoners' rights, and Fred
Williams that on the history of English equity..
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-OWEN M. FISS, THE CIvIL RIGHTS INJUNCTION 6 (Bloom-
ington: Indiana University Press 1978).

To my mind courts exist to give meaning to our public values ....
[T]he judge... [is] empowered by the political agencies to enforce and
create society-wide norms, and ... even to restructure institutions, as
a way ... ofgiving meaning to our public values.

-Owen M. Fiss, The Forms of Justice, 93 HARv. L. REV.
1, 29, 31 (1979).

The functioh of the judge-a statement of social purpose and a
definition of role-is not to resolve disputes, but to give the proper
meaning to our public values.

-Id. at 30.

[To determine whether, a sentence is cruel and unusual, courts should
look to] evolving standards of decency that mark the progress of a
maturing society.

-Trop v. Dulles, 356 U.S. 86; 101 (1958) .

I. LODESTAR

We are hereby invited to understand the judicial enterprise, particu-
larly judicial oversight through the structural injunction, as it involves
the creation and enforcement of "just" institutions and practices. As
Professor Heller writes in a description of the structural critique of
American legal theory, "... there exists the general 'sense that
American legal history is characterized by a gradual evolution toward a
perfected liberal order."1  Professor Fiss argues that the use by federal
courts of "structural injunctions" has catalyzed that evolution and served
as a vehicle for "enforc[ing] and creat[ing] society-wide norms... giving
meaning to our public values. 2 These Articles explore that thesis. - :

How we define the purpose of courts provides a justification for the
remedies judges may seek to use. Thus, it is well to keep in mind that
strong arguments can be urged against such an expansive notion of the
purpose of courts in a democratic society. A classic contrast sets Fiss'
conception against Professor Fuller's more restrictive view?

1. Thomas C. Heller, Structuralism and Critique, 36 STAN. L. REV. 127, 174 (1984).
2. Owen M. Fiss, The Forms of Justice, 93 HARV. L. REV. 1, 29, 31 (1979).
3. Lon L. Fuller, The Forms and Limits of Adjudication, 92 HARV. L. REV. 353 (1978);

Owen M. Fiss, The Forms of Justice, 93 HARV. L., Rsv. 1 (1979). Much turns on the
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Fiss recognizes if structural injunctions are to give meaning to our
public values, it must be. possible to explain how constitutional phrases
are to be applied to new facts ("creating society-wide norms"), and what
procedural or political, limits there are to judicial oversight authority
("enforcing society-wide norms").4 Courts must answer these questions
practically each time they use a structural injunction. Thus, courts must
decide if an institution or its practices violates the Constitution and, if
so, how much authority courts can exercise in changing it. There are
many examples, some of which are explored herein. In recent years,
courts have been asked to decide if prison conditions or school and
housing segregation patterns, not previously tested in litigation, comport
with "evolving standards."5 When courts decided that they did not,
courts had! to determine how far their power reached to effect the needed
changes; for example, ordering construction of facilities and raising of
monies to fund them.

In considering the two aspects, deciding what the law says and putting
it into effect, there is a temptation to reduce norm creation to norm
enforcement. 'One might -conclude, therefore, that the decision for a
district judge is whether to bring prison. conditions up to a national
standard, or to the standard in other districts, thereby enforcing received
norms rather than creating new ones.

But new cases and extensions or reversals of precedent remain, and
these are when the "evolving standards" come most pointedly into play.

framing of the titles.
In his article, Fuller defines adjudication as a device for expressing the impact of

rationality or reasoned argument in human interactions. This is both the strength and
weakness of adjudication for addressing social concerns. The very rationality which is its
strength tends to force social issues into claims of right or accusations of fault. Fuller
concludes that its effectiveness is thus "destroyed" where social problems are not reducible
to such claims. Fuller argues that the sort of problems where courts are least effective are
those which are predominantly "polycentric," containing interrelationships which may
produce unexpected repercussions rendering decisions unworkable.

Fuller argues:
It is not the function of courts to create new aims for society or to impose on
society new basic directives .... Perhaps the most compelling objection to an
assumpton of any such. function lies in the limited participation in the decision
by the litigants who (1) represent generally only themselves and (2) participate in
the decision only by proofs and arguments addressed to the arbiter. On the other
hand, with respect to the generally shared aims and the authoritative directives
of a society, the courts do have an important function to perform, that of
developing (or even "discovering") case by case what these aims or directives
demand for their realization in particular situations of fact.

92 HARV. L. REv. at 392.
,4. Fiss, supra note 2, at 31.
5. These are discussed in later sections of this Article.
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One might easily imagine a case in which the judge finds the constitu-
tional standard to require more than what any jurisdiction affords. If
judges are to "create" norms, then someone in some case must do the
creating and, in a system of ordered liberty, do so by reference to some
standard outside of personal preference or opinion. That standard
cannot be the Constitution because that is what the judges are
construing. Leff puts the question starkly:

We can say that a valid legal system must have some minimum process
for rational determination and operation. We can say that the majority
cannot consistently disadvantage any minority. We can say that,
whatever else a majority can do, it cannot systematically prevent a
minority from seeking to become a majority. We can say all sorts of
things, but what we cannot say is why one say is better than any
other, unless we state some standard by which it definedly is.6

Moreover, a system of ordered liberty presumes that there is a method
of reasoning from the standard to the case at hand, by which a reviewing
court can determine whether the trial judge properly extended or
reversed precedent, or established new applications.

Yet, the question goes to the heart of what courts are about. Fiss
would have courts do justice. He assumes there is a determinate and
knowable, propositional justice by which judges can give meaning to
constitutional phrases in concrete settings.7  Unless "justice" is
conceptually distinct from how courts apply laws or how institutions
practice, it is fair to ask in what sense legal discourse is "autonomous
from the discourse of other social subsystems." A legal theory that does
not shareFiss' assumption risks the conclusion that law can be recast
in terms of economics or some other "social subsystem."

Clearly, when Fiss says that judges "create society-wide norms,""0 he
means that they order the stragglers to catch up'and "give [the proper]
meaning to our public values";1 not inventing the principles, but
clarifying the conditions of their application, guided but not finally
limited by what society currently deems them to be. In this vein, if,
having construed what constitutional phrases aredetermined to require,
judges are to do "justice," they must somehow impose these requirements
upon institutions and their practices.

6. Arthur Allen Leff, Unspeakable Ethics, Unnatural Law, 1979 DUKE L.J. 1229,,1247
(1979).

7. See supra note 3 and accompanying text.
8. Thomas Heller, Structuralism & Critique, 36 STAN. L. REV. 127, 174 (1984).
9. Id. at 175.

10. Fiss, supra note 2, at 31.
11. See id. at 53.
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It follows from Fiss' view that it cannot be a condition of the judicial
function, even within a determinate structure of ordered liberty, that the
ought forever collapse into the is. What is practiced must guide, but
cannot finally limit, what is ordered, if judges are to fulfill their role of
enunciating what is just. Otherwise, the meaning of justice in the
particular situation collapses into a mere description of what is practiced
in certain jurisdictions (importing a normative decision as to which
jurisdictions' practices are to be the standard), in which event there is
no lodestar guiding the "evolving standards of decency that mark the
progress of a maturing society."2

II. FiXED STAR: AN ENGLISH ExcuRsus

There was a time when the chancellor, as the only judge in equity, had
the power to override ordinary law to achieve "equity and good
conscience" as determined by a more superior set of moral principles
than those governing the ordinary courts. Equity was closely identified
with the prerogatives and personal; conscience of the King. The
chancellor's broad discretion was supposed to be guided by natural law
as expounded by Christian philosophers and divine law expressed in the
Ten Commandments and Roman Catholic moral doctrines.

Equity was then "extraordinary" by definition and ruled without
precedent. In Selden's oft quoted words:

Equity is a Roguish thing: for law we have a measure, know what to
trust to; Equity is according to the Conscience of him that is Chancel-
lor, and as that is larger or narrower, so is Equity. "Tis all one as if
they should make the Standard for the measure, we call a Foot, a
Chancellor's Foot; what an uncertain Measure would this be? One
Chancellor has a long Foot, another a short Foot, and Third an
indifferent Foot: 'Ts the same thing in the Chancellor's Conscience.'8

Equity was also extraordinary in that it claimed the power to judge the
ordinary law of the nation against universal standards of morality to
determine when this law was unjust.

Yet before American independence,. and only a century or so after
Selden's observation, equity had become quite "ordinary." Its procedures

12. Trop V. Dulles, 356 U.S. 86, 101 (1958).
13. JOHN SELDEN, TABLE TALK 49 (Books for Libraries Press, 1972 (1855)). Selden

(1584-1654) was a lawyer, scholar, and leader of parliamentary moderates in the conflicts
between King and Parliament and between the established church and the Puritans, id.
xiv-xiii, which culminated in the Civil War, the beheading of the King, and the republican
experiment of the Commonwealth. Selden also said that "Equity in Law, is the same that
the Spirit is in Religion, what every one pleases to make it. Sometimes they go according
to Conscience, sometimes according to Law, sometimes according to the Rule of Court." Id.
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and substantive provisions were as stable and predictable as the laws of
the common law courts. Extraordinary had come to mean simply that
there was no adequate remedy at law. What the framers of the United
States Constitution knew as equity was the part of the ordinary laws
that happened to be administered by chancery. It had become as rigid
and precedent bound as the common law. It lacked both an intelligible
rationale for correcting injustices of the common law and any sense that
it had access to a superior set of moral principles. 4 By the time of
Blackstone and the adoption of English law in America, equity did not
override the common law except when following well-established
precedents. The chancellor no longer judged the decisions of other courts
by equity and good conscience so as to right the wrongs which the
ordinary courts caused or failed to correct through rigid adherence to
imperfect laws. Those who did not like a rule of the common law had to
seek change from Parliament rather than from the chancellor.

A. Evolution of Equity

Equity, chancery, and the chancellor have a complex history inter-
twined with England's political, economic, and social history as well as
its judicial and legal history. 5 Many of the causes of important

14.
In England,. . . a range of ideas especially congenial to Englishmen of that day,
explained the claim of Equity to override the common law by supposing a general
right to superintend the administration ofjustice which was assumed to be vested
in the king as a natural result of his paternal authority. The same view appears
in a different and quainter form in the old doctrine that Equity flowed from the
king's conscience--the improvement which had in fact taken place in the moral
standard of the community being thus referred to an inherent elevation in the
moral sense of the sovereign. The growth of the English- constitution rendered
such a theory unpalatable after a time; but, as the jurisdiction of the chancery was
then firmly established, it was not worth while to devise any formal substitute for
it. The theories found in modern manuals of Equity are very various, but all alike
in the untenability. Most of them are modifications 'of the Roman doctrine of a
natural law, which is indeed adopted in terms by those writers who begin a'
discussion of the jurisdiction of the Court of Chancery by laying down a distinction
between natural justice °and civil.

HENRY SUMNER MAINE, ANCIENT LAW: ITS CONNECTION VWIT THE EARLY HISTORY OF
SOCIETY AND ITS RELATION TO MODERN IDEAS 68.69 (Peter Smith ed;, Gloucester Mass.
1970) (reprint of 10th edition of 1864) [hereinafter "ANCIENT LAW"].

15. Maine gives a general definition of equity. "any body of rules existing by the side
of the original civil law, founded on distinct principles and claiming incidentally to
supersede the'civil law in virtue of a superior sanctity inherent in those principles." Id.
at 27. He lists equity as the second of three general forces throughout human history
which have conformed a societys old laws to new circumstances, and distinguishes it from
the others:
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19941 HISTORICAL SETTING OF EQUITY 925

developments are lost in the mists of time and shrouded in the
technicalities of archaic actions."6 Only a superficial survey is possible,

The Equity whether of the Roman Praetors or of the English Chancellors, differs
from the Fictions which in each case preceded it, in that the interference with law
is open and avowed. On the other hand, it differs from Legislation, the agent of
legal improvement which comes after it, in that its claim to authority is grounded,
not on the prerogative of any external person or body, not even on that of the
magistrate who enunciates it, but on the special nature of its principles, to which
it is alleged that all law ought to conform. The very conception of a set of
principles, invested with a higher sacredness than those of the original law and
demanding application independently of the consent of any external body, belongs
to a much more advanced stage of thought than that to which legal fictions
originally. suggested themselves .... Legislation may be dictated by equity, if
that last word be used to indicate some standard or right and wrong to which its
enactments happen to be adjusted; but then these enactments are indebted for
their binding force to the authority of the legislature, and not to that of the
principles on which the legislature acted; and thus the differ from rules of Equity,
in the technical sense of the word, which pretend to a paramount sacredness
entitling them at once to the recognition of the courts even without the concur-
rence of prince or parliamentary assembly.

Id. at 27-28.
To define equity, in Anglo-American law, in contradistinction to law, however,

does not admit of a scientific definition but only a historical one. Maitland makes
the point well: Equity is a certain portion of our existing substantive law, and yet
in order that we may describe this portion and mark it off from other portions we
have to make reference to courts that are no longer in existence. Still I fear that
nothing better than this is possible. The only alternative would be to make a list
of the equitable rules and say that Equity consists of those rules. This, I say,
would be the only alternative, for if we were to inquire what it is that all these
rules have in common and what it is that marks them off from all other rules
administered by our courts, we should by way of answer find nothing but this,
that these rules were until lately administered, and administered only, by our
courts of equity.

WILLIAM F. MAITLAND, LEcTUREs ON EQUITY 1 (Cambridge 1969) (1936) [hereinafter
"EQurrY"].

16. "The early history of... EquityD is universally obscure... " ANCIENT LAW, supra
note 14, at 24. "The jurisprudence of the Court of Chancery, which bears the name of
Equity in England, could only be adequately discussed in a separate treatise, It is
extremely complex in its texture, and derives its materials from several heterogeneous
sources." Id. at 42. "The Origin of the Court of Chancery is involved in the same
obscurity, which attends the investigation of many other questions, of high antiquity,
relative to the Common Law." JOSEPH STORY, I COMMENTARIES ON EQUITY JURISPRUDENCE
§ 39, at 42 (14th Ed. 1918).

[Almong the earliest writers of the Common Law, such, as Bracton, Glanvill,
Britton, and Fleta, there is not a syllable to be found, relating to the equitable
jurisdiction of the Court of Chancery. Fleta, indeed, mentions the existence of a
certain office, called the Chancery, and that to the office "it belongs to hear and
examine the petitions and complaints of Plaintiffs, and to give them, according to
the nature of the injuries shown by them, due remedy by the writs of the King."
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but it would seem impossible to understand the examples -of modern
extraordinary equitable remedies without some background in English'
legal history.17

Both equity and the common law have roots in the early English legal
system: the gradual assumption of judicial power over controversies by
courts deriving their power from the King and his Council to the
disposition of the various local courts.' As King and Curia Regis
assumed power to resolve more controversies, they had to delegate that
power to more judicial officers. The judges of the King's Bench and
Common Pleas became the common law courts. Others, such as the
courts of Admiralty and the Marches, applied separate bodies of law to
the cases in their peculiar areas of jurisdiction. Initially all these royal
courts were closely connected with the King personally and politically
and were willing to be innovative and "equitable."'9 Over time,
however, the common law courts lost their close connection with the
King and their willingness to be innovative' ° or equitable.2

Id. at 39.
17. A good general history of equity is Chapter V, The Court of Chancery, in 1 WILLIAM

S. HOLDSWORTH, HISTORY OF ENGLISH LAW 395-476 (1903) [hereinafter HOLDSwoRTH].
18. Equity also had roots in the Germanic, Roman, and other sources of the English

laws. Maine describes the equitable jurisdiction of the Roman Praetors and compares it
to the equity of the English chancery. MAINE, ANCIENT LAW, supra note 14, at 44-69. The
procedure which equity followed was utterly different from that which the common law
followed. Equity's characteristic procedure, the questioning of the defendant under oath,
was specifically unavailable in the common law courts where the parties were incompetent
to testify. There was no jury, and the chancellor was the finder of fact.

This procedure is rather like that of the ecclesiastical courts and the canon law
than like that of our old English courts of law. It was in fact borrowed from the
ecclestiastical courts, not from their ordinary procedure but from the summary
procedure of those courts introduced for the suppression of heresy.

EQUITY, supra note 15, at 5.
19. See H. D. Hazeltine, The Early History of English Equity, in PAUL VINOGRADOFF,

ESSAYS IN LEGAL HISTORY READ BEFORE THE INTERNATIONAL CONGRESS OF HISTORICAL
STUDIES HELD IN LONDON IN 1913, 261-85 (London: Oxford University Press, 1913)
[hereinafter "Essays in Legal History"], for examples of equitable principles in common law
courts before chancery became a court of equity.

20. Note that it took the common law several centuries to evolve a mechanism for the
enforcement of ordinary contracts, 2 POLLOCK & MAITLAND, THE HISTORY OF ENGLISH LAW
BEFORE THE TIME OF EDWARD I, 184, 222 (1898) [hereinafter POLLOCK & MAITLAND], from
the writs of trespass: writs originally alleging assault with force and arms against
someone in violation of a special protection of the king (e.g., assault against the King's
messenger or in the King's presence; originally the "King's peace" was not an open-ended,
but an extremely limited, basis for royal jurisdiction). Id. at 453-54, 462-64. (The
interstate commerce clause is similar to the King's peace as a basis for expanding federal
jurisdiction: e.g., the recent addition of car-jacking to the federal criminal code.)
Holdsworth finds that the common law courts were pushed to develop the law of contract
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Thus the equitable principles which we can discern in the common law
right down to the beginning of the fourteenth century gradually
evaporated. It was this fact which made the intervention of the
chancellor necessary. No doubt both the equity of the common law
courts and the equity of the chancellor are both ultimately traceable to
the theory that the king must do justice--even though he interfered
with the strict rules of law. No doubt in the twelfth and thirteenth, as
in the fourteenth and fifteenth centuries, the king administered this
justice through the Council and the courts immediately connected
therewith. But, whereas in the twelfth and thirteenth centuries, the
King's Bench and the Eyre were closely connected with king and
Council; in the fourteenth and fifteenth centuries the Eyre had ceased,
and the King's Bench had lost its close connection with king and
Council. This peculiarly royal justice, therefore, came to be adminis-
tered by the chancellor, who from that day to this has always been
closely connected with the king, and in the Chancery. Thus it was
through the Chancery, and not through the common law courts, that
the stream of equity now flowed. No doubt some of the equitable ideas,
which had appeared in the common law courts in the thirteenth
century, reappeared in the Chancery--they had a common ancestor in
king arid Council. It may even be that-the chancellor took some hints
from the equitable rules once administered by the common law courts.
In a case where it was obviously fair that similar relief should be
given, the equity administered by the chancellor naturally followed the
lead given by the law. But, because these equitable ideas flowed
through the channel of the Chancery, they were worked up into a
technical system under influences and by machinery, which were very
different from the influences which affected them and the machinery
by which they were administered, when they flowed through the
channel of the common law courts. The rules evolved in the Chancery
were shaped partly by antagonism to the rigidity of common law rules;
partly by ideas as to the function of conscience in determining the
morally right, and therefore the equitable rule, which were borrowed
from the canon lawyers; partly by a procedure, quite different from the
common law procedure, which enabled the chancellor to ascertain what
was the equitable course to take in each particular case. For these

by their competition with chancery. 3 HOLDSWORTH, supra note 17, at 442.
21.

But, though the process of the decay of the equity once administered by the king's
courts was slow, it was sure .... The growing inadequacy of the equitable relief
which could be obtained from the common law courts drove litigants into the
Chancery, and when Chancery, acting on different principles and with a different
procedure, took over the administration of equitable relief, the equity formerly
administered by the common law courts completely decayed.

2 HOLDSWORTH, supra note 17, at 344-45.
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reasons equity as developed by the chancellor took a shape very
different from the shape which equity would have taken if it had been
developed in the common law courts. The equity developed by the
chancellor cannot therefore be regarded as a continuation of the equity
administered by the common law courts. It is a new, a distinct, and an
independent development.u

The chancellor was the natural Prime Minister, Secretary to the Curia
Regis, permanent President of the House of Lords, a key participant in
all the kingdom's important political and legal decisions, and the head
of one of the most efficient staffs of clerks. As keeper of the King's seal,
the government had to do all of its written work under his supervi-
sion.2

But his chief duty was secretarial. He was "the secretary of state for
all departments;" and as part of this duty he drew and sealed the royal
writs. He was a prominent member of the Exchequer department of
the Curia Regis; and acted as itinerant justice. The increase of the
business of the Curia Regis increased the dignity of the Chancellor, and
necessitated the employment of a staff of clerks. The Chancellor thus
became the head of a department-the Chancery. In 1199 the
departments of the Exchequer and the Chancery were separated, and
a separate set of rolls-the Chancery Rlls-began.24

The chancellor was a statesman more than a judge, and he remained
close to the King for several centuries longer than any of the common
law judges. This relationship to the King is an important explanation
for his power and willingness to do equity. "Like the common law courts
of the thirteenth century, it [chancery) was closely related to the king,
and therefore able to administer that equity which it was the prerogative
and the duty of the king to apply, in order to prevent the law from
working injustice. 25

22. Id. at 346-47.
23.

What we should call the "civil service" of the country is transacted by two great
offices or "departments; there is the exchequer which is the fiscal department,
there is the Chancery which is the secretarial department, while above these there
rises the king's permanent Council. At the head of the Chancery stands the
Chancellor, usually a bishop; he is we may say the king's secretary of state for all
departments, he keeps the king's great seal and all the already great mass of
writing that has to be done in the king's name has to be done under his
supervision.

MAITLAND, EQUITY, supra note 15, at 2.
24. 1 HOLDSWORTH, supra note 17, at 37.
25. 2 HOLDSWORTH, supra note 17, at 596. "[Ilt was the hardness and the technicality

of the common law rules which had caused the need for the interference of the equity of
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In its origins, essentially all royal justice after the Conquest was an
extraordinary supersession of the ordinary course of justice in the
hundreds, the county courts, and various communal or "feudal"
courts.s Each case in the royal courts began with a writ that overrode
the ordinary course of law and directed some royal official to follow
specific procedures to resolve the dispute. The Chancellor issued each
writ under the King's authority and directed particular royal officials to
do specific things depending on whether the "plaintiff" was correct that
certain circumstances existed (i.e., the writ provided a particular remedy
through particular procedures for a particular problem.) A writ was a
complete set of-substantive, procedural, and evidentiary law, determin-
ing who has to do what to obtain the unique remedy the writ specifies
for particular circumstances. A writ constituted a highly conditioned
right to a remedy: if the person who obtained the writ chose the wrong
one, he or she could get no remedy, but must start all over with the
correct writ. 7 The royal courts could not recognize any right or remedy
without a writ.'

Thus, the whole system of royal justice depended on the issuance of a
royal writ to initiate any action. The plaintiff in each case had to obtain

the Chancery, this equity necessarily 'followed the law'--supplementing it and correcting
it.' Id. at 597.

26. See, e.g., 1 POLLOCK & MAITLAND, supra note 20, at 109. "Mhe local courts,
communal and seignorial, were the ordinary tribunals for ordinary causes; the king's
justice was still extraordinary, and even the pleas of the crown were for the more part
heard by the sheriffs in the shiremoots." Id.

27. Contrast the formalism of the common law courts with the flexible pleading rules
of chancery:

In the Chancery a man shall not be prejudiced by mispleading or by defects of
form, but he shall be judged according to the truth of his case; and we must judge
according to conscience, and not according to the things alleged by the parties; for
if a man supposes by his bill that one has wronged him, and the defendant says
nothing, and we know that he has done no wrong to the plaintiff, he will recover
nothing.

2 HOLDSWORTH, supra note 17, at 596 (quoting Y.B. 9 Ed. 4, trin., pl. 9).
28. "The power to issue original writs gave to the Chancellors of the twelfth and early

thirteenth centuries a large control over the rights which the royal courts recognized. Writ,
remedy, and, right are correlative terms." 1 HOLDSWORTH, supra note 17, at 398.

In the Courts of Common Law, both of England and America, there are certain
prescribed forms of action, to which the party must resort to furnish him a
remedy; and, if there be no prescribed form to reach such a case, he is remediless;
for they entertain jurisdiction only of certain actions, and give relief according to
the particular exigency of such actions, and not otherwise. In those actions a
general and unqualified judgment only can be given, for the plaintiff or for the
defendant, without any adaptation of it to particular circumstances.

1 STORY, supra note 16, at 26.
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a writ bearing the King's seal, and the chancellor and his chancery
clerks had custody of the Great Seal and responsibility to ensure its
proper use.29 Over time certain writs became "writs of course," which
were available much as our modem summons: they were issued on
payment of the proper fee to the chancery clerks." The writs of course
defined the business of the common law courts and the substantive and
procedural gloss these courts applied to these writs became the common
law.

The strong kings after the Conquest were quite willing to issue new
writs, or writs with unprecedented clauses. 1 A new writ was, however,
a new royal law and an expansion of royal power. Therefore, those
opposed to royal supersession of the local and baronial courts fought for
the limitation of the issuance of new writs and, by 1285, had established
the principle that only Parliament could make a writ that was truly
new.

32

The chancellor, however, Was allowed "to vary slightly the forms of
writs in order that justice might be done in similar cases."' This grant
of authority:

may help to explain why he comes to be thought of as an official who
can do justice even when there is no remedy at common law. It is one
of those ideas which helps to connect the Chancellor and the Chancery
with the royal right to temper justice with equity."

The royal courts were originally somewhat ad hoc adjuncts of a largely
undifferentiated Curia Regis: the judges were not a permanent body
with life-time appointments, but diverse royal officials would be given

29. 1 HoLDswoRTH, supra note 17, at 396.
30. Brevia de cursu. EQUITY, supra note 15, at 3.
31. At the time of Henry II, the King was "very free to issue what writs he pleased.

The rolls of the king's court show that there was not as yet any fixed and classified series
of actions." 2 HOLDSWORTH, supra note 17, at 194.

32. "But the growth of baronial power tended to fetter the control of the Chancellor."
1 HOLDSWORTH, supra note 17, at 398. The Provisions of Oxford (1258) show that the
barons did not wish to leave the Chancellor an uncontrolled power to issue original writs--a
power which was equivalent to a power to make new law. The Statute of Westminster II
(1285) shows that the practice was then in a transition state. A certain discretion was
allowed; but cases of real difficulty and importance must be referred to Parliament.

The growth of the powers of Parliament in the thirteenth and fourteenth
centuries made it clear that it is in Parliament that the legislative power is
vested. For this reason the register of original writs became practyically closed
except in so far as it was added to or altered by new legislation.

1 HOLDSWORTH, supra note 17, at 398.
33. 1 HoLDswoRTH, supra note 17, at 398; Statute of Westminster H (1285).
34. Id.
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judicial responsibilities for particular cases.35 As judges began to have
more stable tenure and long term jurisdiction over a particular category
of cases, however, it became natural for the different courts to have
tensions over jurisdiction since the courts, judges, and clerks who
handled the most litigation became more important and received the
most fees, This tension was especially pronounced between chancery
and the common law courts because equity not only claimed its rules
were morally superior but also enforced its supersession of the results
in common law cases with injunctions against parties even after they
had obtained judgments. A quaint firsthand account of an incident in
the 1530s gives a flavor of this tension:

And as few injunctions as he granted while he was Lord Chancellor,
yet were they by some of the judges of the law misliked which I,
under'standing, declared the same to Sir Thomas More, who answered
me that they should have little cause to find fault with him therefore.
And thereupon caused he one Master Crooke, chief of the six clerks, to
make a docket containing the whole number and causes of all such
injunctions as either in his time had already passed or at that present
depended in any of the King's courts at Westminster before him.

Which done, he invited all the judges to dine with him in the council
chamber at Westminster, where after dinner, when he had broken with
them what complaints he had heard of his injunctions, and moreover
showed them both the number and causes of everyone of them in order,
so plainly that, upon full debating of those matters, they were all
enforced to confess that they in like case could have done no otherwise
themselves. Then offered he this unto them. That if the justices of
every court-unto whom the reformation of the rigor of the law, by
reason of their office, most especially appertained-would upon
reasonable considerations by their own discretion, as they were as he
thought in conscience bound, mitigate and reform the rigor of the law
themselves, there should from thenceforth by him no more injunctions
be granted. Whereunto when they refused to condescend, then said he
unto them: "Forasmuch as yourselves, my lords, drive me to that
necesity for awarding out injunctions to relieve the people's injury,
you cannot hereafter any more justly blame me."

After that he said secretly unto me: "I perceive, son, why they like
not so to do, for they see that they may by the verdict of the jury cast
off all quarrels from themselves upon them, which they accompt their

35. See,, e.g., 1 HOLDSWORTH, supra note 17, at 38. The term justices' is a general
term for the official class who staffed the Exchequer and the Curia Regis. They were
therefore much more than judges, since they took part in all the miscellaneous functions
of government which ... were performed by the Curia Regis." Id.
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chief defense. And therefore am I compelled to abide the adventure of
all such reports."'

The common law courts and their allies in Parliament often tried to
destroy the court of chancery.3 7 Perhaps the critical juncture came in
"the great quarrel between Lord Chancellor Ellesmere and Chief Justice
Coke which finally decided that the Court of Chancery was to have the
upper hand over the courts of law."' The common law courts released
persons imprisoned by chancery for disobedience to injunctions against
the enforcement of common law judgments,"' arguing that the persons
who obtained the injunctions were guilty of violating the Statutes of
Praemunire.'0 The chancellor, Lord Ellesmere, explained that the
injunctions were not issued "for any error or defect in the judgment, but
for the hard conscience of the party."41 In 1616, James I resolved this
quarrel in favor of equity.

James' successor, Charles I, tried to govern through the royal
prerogative and without Parliament and made especial use of the
criminal equity wielded by the Star Chamber. The parliamentary forces
prevailed in the Civil War, Charles lost his head in 1649, and the Star
Chamber was abolished. It was during this period of political, constitu-
tional and legal turmoil that Selden made his trenchant comment that
equity varied like the chancellor's foot. Cromwell and Parliament
attempted to abolish the court of chancery and put the Great Seal in
commission for a time, but equity survived the restoration and the
revolution. 2

Throughout its long history, only two basic theories seem to have been
articulated for equity's discretion to supersede the ordinary laws. First,
the chancellor had authority to rely on a higher moral law than the

36. William Roper, The Life of Sir Thomas More in R.S. SYLVESTER & D.P. HARDING,
Two EARLY TUDOR LIVES 221-22 (New Haven: Yale University Press 1962). Roper was
a lawyer, More's son-in-law, and lived in his household the last 16 years of More's life.
More's father was a judge of the King's Bench, and More was chancellor from 1529-1532.
He was executed by Henry VIII in 1535 for his refusal to approve Henry as supreme over
the church in England with the power to supersede the universal moral laws with his own
will.

37. See, e.g., 1 HOLDSWORTH, supra note 17, at 459-65.
38. EQUITY, supra note 15, at 9.
39. 1 HOLDSWORTH, supra note 17, at 463.
40. EQUITY, supra note 15, at 10. The statutes were aimed at the papal curia, but Coke

unhistorically alleged they penalized calling into question any judgments of the king's
courts, even in another of the king's courts.

41. 1 HOLDSWORTH, supra note 17, at 462 (quoting Earl of Oxford's Case, I Ch. Rep. I,
11(1615)).

42. 1 HOLD5WORTH, supra note 17, at 431-34.
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ordinary judges. Second, the chancellor was a close confidant of the
King and,: thereby, best placed to know his will. The next two sections
will describe these theories.

B. Equity in the Middle Ages Reflected the Contemporary Under-
standing That the Law of any Society is Subordinate to Higher Law:
Divine and Natural Law

In England until the sixteenth century, most involved in the legal
system assumed that there was a higher law above the particular laws
enforced in any nation; that no nation's laws could be adequate to
prevent injustices in exceptional circumstances. They considered the
King the font of law and responsible for achieving justice for all the
citizens. They viewed him as bound, as a man with a conscience under
God, to look to universal laws for guidance both for enacting general
laws and for making exceptions to those laws to prevent particular
injustices 43

Early on, King, Council and Parliament began to delegate responsibili-
ty to the chancellor for dealing with petitions based not on human law
but on these higher laws of morality." As an ecclesiastic, the chancel-
lor was especially trained in the generally recognized sources of
universal laws: church teachings, moral theology, canon law, and
Roman law. It was natural for him to apply them to the cases he
decided in his judicial capacity.

43.
That the equitable principles administered by the Chancery in the sixteenth
century, were based upon the strictly medieval conception is clear from the
dialogue of the Doctor and Student. The writer adopts the medieval point of view
which regarded the world as ruled primarily by the law of God and by the law of
nature or reason, and only secondarily by the human law of the particular state.
It followed that no human law which was contrary to these universal laws was
valid; for their existence and validity was presupposed by all human laws. Now
a human law might be perfectly consonant to these laws, and therefore perfectly
valid. It might be a perfectly fair general rule; and yet, when it came to be
applied:to some particular case, it might work manifest wrong. It was particular
cases of this kind which called for the intervention of conscience or equity. Thus
the rule s of equity were really special applications of the overriding law of God or
of reason or nature to the treatment by merely human law of particular cases ....
The rules of equity ... are a part of all systems of law, needed by all systems of
law in order to ensure that the application of legal rules shall conform to the law
of God and the law of reason or nature ....

4 HoLDswoRTH, supra note 17, at 279-80.
* 44. The petitions were diverse-much as citizen letters to executive agencies or

Congress today vary from inarticulate expressions of pain from a poor person with
grievances to the professionally crafted pleadings of the well heeled.



MERCER LAW REVIEW

If the petitioner alleged that, through some defect in the law, he could
get no remedy by bringing an ordinary action, his petition could
naturally be best dealt with by the Chancellor, because of his close
relation to the administration of the law. Moreover, as. he was a high
official, closely connected with the king, and often an ecclesiastic, it
was very fitting that petitions which asked that justice should be done
on moral grounds by an exercise of the king's extraordinary power
should be dealt with by him.*

It would seem that, under the United States Constitution, only the
executive (through the exercise of discretionary authority such as
pardons or prosecutorial discretion) or the legislature (by private bill)
could deal with most petitions asking "something of the King's grace."'

The chancellor was the guardian of the King's conscience, and
originally the King's chief chaplain.' "Edward the Confessor, the first
English king to have a seal, was also the first king to have a Chancellor
to keep it. He was always an ecclesiastic, the chief of the royal
chaplains, and charged with the administration of the royal revenue
from vacant benefices."' Equity was conceived as keeping the King's
conscience and fulfilling his obligation, as a Christian, to do good and
prevent evil which would override the laws and political expediencies
that governed the ordinary business of the courts of the realm. "Equity
flowed from the king's conscience .. ." and "always answered the
description of a body of comparatively novel legal principles claiming to
override the older jurisprudence of the country on the strength of an
intrinsic ethical superiority.' 0

"In early days there were no fixed principles upon which the Chancel-
lors exercised their equitable jurisdiction. The rule applied depended
very much upon the ideas as to right and wrong possessed by each
Chancellor."5 We have reports on common law cases back to the reign
of Edward I between 1272 to 1307, whereas there are no case reports in
chancery before 1557 and few before 1660. "This by itself is enough to

45. 1 HOLDSWORTH, supra note 17, at 401. The chancellor had substantial power over
the administration of all royal courts and named most of the judges. Since he issued the
writs, he was best placed to take an amorphous complaint, determine whether it could be
resolved with a common law writ, or whether it needed an equitable remedy, and act
accordingly.

46. Id. at 402.
47. "[The Chancellor took himself to be the only dispenser of the King's conscience

." 1 STORY, supra note 16, at 44.
48. 1 HOLDSWORTH, supra note 17, at 37.
49. ANcIENT LAW, supra note 14, at 68.
50. Id. at 43.
51. 1 HOLDSWORTli, supra note 17, at 467-48.
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show us that the Chancellors have not held themselves very strictly
bound by case law, for men have not cared to collect cases."52

On the:whole my notion is that with the idea of a law of nature in their
minds they decided cases without much reference to any written
authority, now making use of some analogy drawn from the common
law, and now of some great maxim of jurisprudence which they have
borrowed from the canonists or the civilians.'

The argument that there was something wrong with the ordinary laws
did not justify the broad discretion that the chancellor exercised. If that
were the rationale, the chancellor would have been given direct power
to revise the common law through legislation or the creation of new
writs rather than a decree to solve a particular problem of one citizen.
Instead, the chancellor's discretion to do extraordinary justice was
usually explained as fulfilling a necessary part of all systems of law
which happened to reside in chancery by a series of historical accidents.
The principle is that no legislator can perfectly craft general laws so
they do not create injustices in particular applications and someone must
have authority to supersede the general laws in such extraordinary
cases. Aristotle, an oft cited source, articulated the principle as follows:

[Tihe equitable is just, but not the legally just but a correction of legal
justice., The reason is that all law is universal but about some things
it is not possible to make a universal statement which shall be correct.
In those cases, then, in which it is necessary to speak universally, but
not possible to do so correctly, the law takes the usual case, though it
is not lignorant of the possibility of error. And it is none the less
correct; for the error is not in the law nor in the legislator but in the
nature' of the thing, since the matter of practical affairs is of this kind
from the start. When the law speaks universally, then, and a case
arises on it which is not covered by the universal statement, then it is
right, where the legislator fails us and has erred by over-simplicity, to
correct the omission-to say what the legislator himself would have
said had he been present, and would have put into his law if he had
known. Hence the equitable is just, and better than one kind of
justice-not better than absolute justice but better than the error that
arises from the absoluteness of the statement. And this is the nature
of the equitable, a correction of law where it is defective owing to its
universality. In fact this is the reason why all things are not deter-
mined by law, viz. that about some things it is impossible to lay down
a law, so that a decree is needed. For when the thing is indefinite the
rule also is indefinite, like the leaden rule used in making the Lesbian

52. EQUItY, supra note 15, at 8.
53. Id. at 8-9.
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molding; the rule adapts itself to the shape of the stone and is not
rigid, and so too the decree is adapted to the facts.'

Aristotle, as followed by Roman law, was well known to the Christian
philosophers of the middle ages. A classical statement of Christendom's
view of equity may be taken from Thomas Aquinas:

The jurist says (Pandect. Justin. lib. i, tit. iii, art. ii, De legibus, etc.)
that laws should be made to suit the majority of instances; and they
are not framed according to what may possibly happen in an individual
case .... [Tihe lawgiver cannot have in view every single case, he
shapes the law according to what happens most frequently, by
directing his attention to the common good. Wherefore if a case arise
wherein the observance of that'law would be hurtful to the general
welfare, it should not be observed .... [Slince human actions, with
which laws are concerned, are composed of contingent singulars and
are innumerable in their diversity, it was not possible to lay down rules
of law that would apply to every single case. Legislators in framing
laws attend to what commonly happens: although if the law be applied
to certain cases it will frustrate the equality of justice and be injurious
to the common good, which the law has in view .... Epikeia (equity]
corresponds properly to legal justice, and in one way is contained under
it, and in another way exceeds it. For if legal justice denotes that
which complies with the law, whether as regards the letter of the law,
or as regards the intention of the lawgiver, which is of more account,
the epikeia is the more important part of legal justice. But if legal
justice denote merely that which complies with the law with regard to
the letter, then epikeia is a part not of legal justice but of justice in its
general acceptation, and is condivided with legal justice, as exceeding
it. As the Philosopher states (Ethic. v. 10), epikeia is better than a
certain, namely, legal, justice, which observes the letter of the law

65

C. With the Dissolution of the World View of the Middle Ages, by the
Sixteenth Century Equity Became More Associated with Royal
Prerogatives: The Sovereign's Will Became the Measure of Law

Starting perhaps in the early sixteenth century, new concepts of royal
absolutism, with the idea that the will of the sovereign is law, began to
displace the conception that the King is a Christian under the law and

54. Aristotle, Nicomachean Ethics, Bk. V, Ch. 10, 1137b in R. McKEON, THE BASIC
WORKS OF ARISTOTLE 1020 (R. McKeon. ed., N.Y.: Random House 1941).

55. ST. THOMAS AQUINAS, SUMMA THEOLOICA, pt I-Il, Q. 96, Art. 1, 2, & 6; Pt. I-I;
Q. 120, Art. 1. Anyone who looks at our statutes, the debates and compromises that
preceded their enactment, and the litigation over their meaning must begin to wonder if
it is possible to craft understandable statutes which attempt to cover all contingencies.



19941 HISTORICAL SETTING OF EQUITY 937

that law is binding only if consistent with the divine and natural
laws."

In the sixteenth century, both in England and elsewhere, the growth
of the conception of sovereignty tended to alter that position of equity
and to diminish its importance. Men's conception of the relations of
law and equity was naturally affected by the substitution of the
background of material force, on which the sovereign state was based,
for the religious and moral background which underlay the political
theories of the Middle Ages. The more completely law came to depend
on the command of the sovereign, the less scope there was for its
modification by the admission of equitable principles.57

This evolution tended to undermine the original rationale for equity, but
the chancellor's extraordinary powers could still be rationalized by the
fact that he was a close courtier of the King who must know the will of
the sovereign better than the common law judges. In this sense,
chancery was to civil law as the Star Chamber was to criminal law. 8

Further, the common law ignored important interests of the wealthy and
powerful. The prime example is uses (trusts) since the common law
refused to look behind the legal title and equity prevented a faithless
trustee from converting the trust property to his own use and depriving
the beneficiary of all benefits the grantor intended. 9 Continuation of
chancery's jurisdiction was important, therefore, to protect existing
interests and prevent injustices.

56. See, e.g., Edward J. Damich, The Essence of Law according to St. Thomas Aquinas,
30 AM. J. JURIS. 79 (1985) (argues that Aquinas is not so much interested in whether there
are secular sanctions for violations of an unjust law, which Aquinas recognized as law in
a valid sense, but rather in whether such laws bind the christian in conscience. The author
asserts that Aquinas concludes "that a law is binding in conscience only if it is law in the
truest or most essential sense... [which] is intimately bound up with justice."). Id. at 81.

57. 4 HOLDSWORTH, supra note 17, at 279.
58. See, e.g., EQUITY, supra note 15, at 10. [The Court of Chancery was the twin

sister of the Court of the Star Chamber." 1 HOLDsWORTHi, supra note 17, at 405-09, 479-
516. One of the most common justifications for the equity of both chancery and the Star
Chamber was the power of the magnates to intimidate the regular judges and juries. Id.
at 405-09. Both courts operated without rigid procedures; both required the accused to
answer charges under oath; both relief heavily on exchanges of affidavits and answers to
detailed interrogatories without trial by jury. Both relied heavily on subpoenas, enforced
by prison, and neither imposed the death penalty.

59. EQUITY, supra note 15, at 28-29.
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D. Equity Was No Longer Extraordinary By the 7me of Blackstone
and the Framing of the United States Constitution

Between the start of the sixteenth century and the end of the
eighteenth century, equity became, in effect, a part of the ordinary law
with its peculiar forum, rules, forms, and remedies.

But in the latter half of the seventeenth century it is clear that the
principles of equity were beginning to gain in fixity. Cases decided in
the court of Chancery were beginning to be reported, and those cases
were cited as authorities and followed. This tendency increased in
strength throughout the eighteenth century. The Chancellors them-
selves admitted that, though they had a discretion, this discretion
ought to be exercised in accordance with precedent .... Blackstone
... was forced to admit that [in his day equity] was "a laboured
connected system, governed by established rules, and bound down by
precedents, from which'they do not depart ....

Indeed, before 1776 Blackstone was insistent "that the so-called equity
of the court of Chancery is in reality law, and... the so-called law of the
three old courts is in a sense equity."61

The systems ofjurisprudence in our courts both of law and equity are
now equally artificial systems, founded in the same principles ofjustice
and positive law; but varied by different usages in the forms and mode
of their proceedings .... Equity is now, whatever it may have been
in past times, a part of the law of our land. What part? That part
which is administered by certain courts known as courts of equity. We
can give no other general answer.6 2

Lord Eldon, in a decision entered as chancellor, made it clear that if
Selden's aspersion that equity varied according to the conscience of the
men who held that office, it was no longer true by the start of the
nineteenth century:

The doctrines of this Court ought to be as well settled and made as
uniform almost as those of the common law, laying down fixed princi-
ples, but taking care that they are to be applied according to the
circumstances of each case. I cannot agree that the doctrines of this
Court are to be changed with every succeeding judge. Nothing would
inflict on me greater pain, in quitting this place, than the recollection

60. 1 HOLDSWORTH, supra note 17, at 468.
61. EQUITY, supra note 15, at 12.
62. Id. at 13 (quoting 3 WILLIAM BLACKSTONE, COMMENTARiES *429).
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that I had done any thing to justify the reproach that the equity of this
Court varies like the Chancellor's foot.'

According to Maine, Eldon was chancellor when:

the moral principles originally adopted have been carried out to all
their legitimate consequences and then the system founded on them
becomes as rigid, as unexpansive, and as liable to fall behind moral
progress as the sternest code of rules avowedly legal .... Lord Eldon
[was] the first of our equity judges who, instead of enlarging the
jurisprudence of his court by indirect legislation, devoted himself
through life to explaining and harmonizing it."

Pollock thought it a natural process that the arbitrary power to
dispense with the law, as it acts through official institutions, will lose its
arbitrary character and become a scientific system, agreeing with
Blackstone that equity followed this course." He concludes, "[iun the
technical English terms, extraordinary' jurisdiction ends by being
ordinary.' . The precise contours of the relationship between law and
equity, including the question of how law and precedent would limit
equity, were controverted issues at the time of the American Revolu-
tion.

67

E. Extent of Equitable Discretion Today by Comparison

One can compare recent examples of federal judges imposing
extraordinary remedies on state and local governments with the heady
days of royal judicial power under the early Norman kings when the
chancellor and other royal officials had the power and the desire to do
justice even if this overrode all ordinary law and process. Equity, then
and now, considers itself competent to intervene deeply in political
disputes and to sweep local governments aside if the court finds them
inefficient, corrupt, or unjust. Equity dispensed by the King's chancellor
was clearly an important force in destroying all competitors of the courts
established by the King. It would be hard to argue that equity

63. Gee v. Pritchard, 36 Eng. Rep. 670, 674 (1818).
64. ANCIENT LAW, supra note 14, at 65-66. See also I HOLDSWORTH, supra note 17, at

468-69. "'Equity, when Lord Eldon retired was no longer a system corrective of the
common law .... .'" Id. at 469 (quoting Kerly's Equity, 167).

65. F. Pollock, "The Transformation of Equity," Essays in Legal History, 287.
66. Id.
67. See Gary L. McDowell, Equity and the Constitution, cited in Horowitz, Decreeing

Organizational Change: Judicial Supervision of Public Institutions, 1983 DUKE L.J. 1265
(1983), as to the debate between Sir Edward Coke and Sir Francis Bacon on this issue.
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dispensed by the federal courts is not now a significant force in reducing
the importance of state courts and state and local governments.1

The Supreme Court has allowed Congress to delegate broad discretion
to courts 9 and executive branch agencies, 0 "but delegations to private
groups continue to be disfavored."7 Yet it would seem that Congress
cannot delegate discretion without concrete guidance as to the exercise
of that discretion: Congress must at least set policies and specify the
ends and goals.

An agency exercising delegated authority is not free, as is Congress
itself, to exercise its authority to pursue any and all ends within the
affirmative reach of federal authority .... The open-ended discretion
to choose ends is the essence of legislative power; it is this power which
Congress possesses but its agents lack.72

Justice Brennan is a good example of a judge who is more hospitable
to judicial than executive discretion. This is evident by comparing his
separate opinions in United States v. Robe73 and Rhodes v. Chap-
man.74 In Robel he criticized congressional delegation of authority to
executive agencies under indefinite standards because this gave policy-
making power "to other agencies, often not answerable or responsive in

68. This is not to criticize any particular policy, administration, Congress, or group of
judges. The long term trend of our legal system, however, is to bring all important
problems to the federal courts for solution. It is possible that the United States has
traveled about as far along the road to complete supremacy of the federal courts in the two
centuries since the adoption of our Constitution as England traveled in the first two
centuries after the Conquest. See also n.20.

69. Wayman v. Southard, 23 U.S. (10 Wheat.) 1 (1825) (discretion to make procedural
rules for the federal courts).

70. See, e.g., United States v. Rock Royal Coop., 307 U.S. 533 (1939) (upheld delegation
of authority to Secretary of Agriculture to creat milk marketing areas).

71. LAURENCE H. TRIBE, AMERICAN CONSTrruTTONAL LAW § 5-17, at 291 (Ist ed. 1978).
But cf Cospito v. Heckler, 742 F.2d 72, 86-89 (3d Cir. 1984) (court held that Congress had
not delegated the law making authority to determine standards. for eligibility for federal
funding to a private entity even though the statute provided that mental hospitals could
be accredited by the Joint Commission for the Accreditation of Hospitals, "a private
organization made up of industry representatives." Id. at 87. Mental hospital patients
were automatically eligible for various federal benefits, including Medicare and Medicaid,
and hospitals, which were not so accredited, and their patients could receive those benefits
only if the Secretary found that a "distinct part of the hospital meets requirements
equivalent to such [JCAH] accreditation requirements as determined by the Secretary."
Id. at 86-89.); Schechter Poultry Corp. v. United States, 295 U.S. 495 (1935).

72. TRIBE, supra note 71, at 285; note e.g., Panama Refining Co. v. Ryan, 293 U.S. 388
(1935), where an act was found unconstitutional because "Congress left the matter to the
President without standard or rule, to be dealt with as he pleased." Id. at 418.

73. 389 U.S. 258 (1967).
74. 452 U.S. 337 (1981).
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the same degree to the people."' In Rhodes he approved action by
judicial conscience to protect basic humanity in prisons, which he saw
as brought on by a lack of resources provided by an apathetic public and
the political powerlessness of inmates, since the courts are insulated
from political pressures and "in the strongest position to insist that
unconstitutional conditions be remedied, even at significant financial
cost."76 Basic humanity and human dignity are rather open ended
goals and do not seem to provide any meaningful standards by which
discretion can be exercised."

It would seem that Justice Brennan was reaching back to the
discretion of the chancellors of old, to act without rule of law, in equity
and good conscience, especially when the remedy at law is not adequate
because the transgressor is powerful and able to prevent the due course
of the law. Yet the political branches are supposed to set public policy,
decide how high the taxes are to be, and determine how much the
government will spend on particular purposes. Political pressures from
the public on taxes and public expenditures are not an evil which the
framers intended the courts to prevent.

Nowhere are federal judges given the right to say that the ordinary
application of the law to a particular situation is an injustice and then
do something not provided for in the law. Our federal courts are not
common law courts free to adjust judge-made precedents to account for
unforeseen circumstances."' All federal judge-made precedent, and
rules of judgment for federal judges, consist of interpretations of the
Constitution or a statute. No one has the authority to say that the
founders or the Congress made a mistake and overlooked a particular
circumstance and should have worded the Constitution or the statute
somewhat differently so as to avoid this particular injustice.

75. 389 U.S. at 276.
76. 452 U.S. at 359.
77. As Justice Brennan recognized: "Such determinations are necessarily imprecise and

indefinite .... ". Id. at 361 (citing Trop v. Dulles, 356 U.S. 86, 100-01 (1958)). He opined
that the judge must apply "realistic yet humane standards" "but in the end, the court
attempting to apply them is left to rely upon its own experience and on its knowledge of
contemporary standards." Id. at 364 (citing Coker v. Georgia, 433 U.S. 584, 597 (1977)).

78. Cf Erie R.R. v. Tompkins, 304 U.S. 64, 78 (1938): 'here is no federal general
common law . . .. 'I am aware that what has been termed the general law of the
country-which is often little less than what the judge advancing the doctrine thinks at the
time should be general law on a particular subject. . . .'" Id. at 78 (quoting Baltimore &
0. R. Co. v; Baugh, 149 U.S. 368,401 (1893) (Field, J., dissenting)). The Court rejected the
contention that, somewhat like equity, there is "'a transcendental body of law outside of
any particular State but obligatory within it unless and until changed by statute,' that
federal courts have the power to use their judgment as to what the rules of common law
are .... ." Id. at 823.
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Yet if Aristotle and St. Thomas are right that general laws, no matter
how well crafted, will create injustices in some particular cases, did the
framers fail to provide for a means of equitable redress of such
injustices? Private bills in Congress may be less practicable now than
in the middle ages. The executive has great discretion over which
criminal or civil cases to bring, which pardons to grant, and which
contracts and expenditures to make. None of these seem relevant when
Congress has enacted laws which create private injustices in the
interstices of the laws. It would appear that Aristotle and St. Thomas
are right that the answer is not in telling Congress to write more
detailed statutes which try to foresee all contingencies. Every new
provision in the statute intended to cover some rare contingency simply
creates new unforeseen consequences. Congress can never draft statutes
that foresee all contingencies: the effort is in vain and makes the
statute book unintelligible.

Perhaps the framers intentionally did not provide a mechanism to
correct such injustices as a by-product of their view of the limited nature
of the federal government and their expectation that no significant
percentage of the disagreements among citizens would be resolved in
federal court. It would be hard to argue that they expected federal
courts to resolve the sort of controversies discussed in this Article. Now
that most important disputes in our society eventually find their way to
the federal courts, it is not surprising that judges will find a rigid
application of established law to particular cases will result in what
appears to them an injustice crying out for some kind of extraordinary
resolution.

Equity, in the sense of the power to correct injustices which occur in
the application of general laws to individual circumstances, does not
appear to have been contemplated by the framers as having a place
under our federal Constitution. Pursuant to the separation of powers,
the framers probably intended the federal courts only to interpret and
apply the law, not modify it for particular circumstances. Congress has
the power to make laws, and the courts must apply them even when
judges think Congress overlooked a particular situation, or that it was
harsh, unwise, or unjust.

III. WANDERING STAR: AN AMERICAN SYNTHESIS

A- Advent of the Structural Injunction

The federal courts have never had'a separate set ofjudges who applied
equity; rather, the federal rules make available in all actions measures
once available only in chancery practice, for example, discovery, joinder

942 [Vol. 45
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of parties, and competence of parties to give testimony.79 An equitable
remedy of growing importance is that of the special master, which Rule
53 of the Federal Rules of Civil Procedure provides.' A history of
American equity jurisprudence is not possible here. However, for
purposes of assessing whether the structural injunction represents a
change in how courts have come to perceive the extent and nature of
judicial authority, certain developments are significant.81

In England equity survived the attacks of the seventeenth century, but
lost its ability to supersede the common law beyond existing precedents.
The equity known by the framers was that of Blackstone: tame,
precedent-bound, and not at all extraordinary.

79. For the discussion which follows, it is important to note that the flexibility of the
equitable remedy can work and has worked against, as well as for, plaintiffs seeking the
reform of institutions. Roach states:

The core elements of equity are the breadth and flexibility of equitable remedial
powers which allow a trial judge to order remedies without careful attention to the
demands of causation and restoration and the requirement that, at the same time,
the judge, consider and balance the affected interests before ordering intrusive
relief. Both the theory and practice of equity fit the demands of structural reform.
Equitable doctrine and theory can certainly explain those cases where courts did
much less than restore rights. Equity can also justify those more rare cases where
courts went beyond what was demanded by the restoration of rights.

Kent Roach, The Limits of Corrective Justice and the Potential of Equity in Constitutional
Remedies, 33 ARIZ. L. REv. 859, 862 (1991).

80. FED. R. Civ. P. 53. See the discussion of the use of special masters in institutional
litigation in Horowitz, Decreeing Organizational Change: Judicial Supervision of Public
Institutions, 1983 DUKE L.J. 1265, 1303 (1983).

81. Professor Fiss argues that structural injunctions do not represent a radical
departure from older understandings of the judicial role. He makes the important point
that any such assessment must ultimately reflect one's concept of the purpose of courts
over and beyond what they do in particular cases. When seen in terms of its purpose, he
contends, the structural injunction is simply a method of fulfilling that purpose sufficient
for modern demands:

There is nothing in the text of article III ... that constitutionally constricts the
federal courts to dispute resolution. The late eighteenth century was the heyday
for the common law, and, though that litigation may inform the construction of the
words "cases" and "controversies," the function of courts under the common law
was paradigmatically not dispute resolution, but to give meaning to public values
through the enforcement and creation of public norms, such as those embodied in
the criminal law and the rules regarding property, contracts, and torts. The
courts created our law. They were the central lawmaking institutions. The
judicial fimction implied by contemporary constitutional litigation, of which
structural' reform is a part, is continuous with and maybe even identical to that
of the common law. The issues have changed, and so has the social setting;, that
has required a change in the form of adjudication, though not its function.

Owen M. Fiss, The Forms of Justice, 93 HARV. L. REV. 1, 36 (1979).



MERCER LAW REVIEW

The framers designed a constitution with a serious view to separating
the powers of the legislature to make law and control fiscal affairs, the
executive to carry out those laws, and the judiciary to decide cases
according to those laws. The legislators and the executive, both tied to
popular elections, and not unelected judges with lifetime appointments
were to set public policies. The judges were to have little discretionary
power and be the least dangerous branch. They were only to apply the
laws that the legislative branch made, to cases brought by the executive
or private parties.

Whoever attentively considers the different departments of power must
perceive that, in a government in which they are separated from each
other, the judiciary from the nature of its functions, will always be the
least dangerous to the political rights of the Constitution; because it
will be least in a capacity to annoy or injure them. The executive not
only dispenses the honors, but holds the sword of the community. The
legislature not only commands the purse but prescribes the rules by
which the duties and rights of every citizen are to be regulated. The
judiciary, on the contrary, has no influence over either the sword or the
purse; no direction either of the strength or of the wealth of the society;
and can take no active resolution whatever. It may truly be said to
have neither FORCE nor WILL, but merely judgment; and must
ultimately depend upon the aid of the executive arm even for the
efficacy of its judgments.'

As statements such as these reflect, at least in theory, the founders
did not intend that federal judges make substantive law or set public
policy. The legislative branch, which could not delegate this power to
the judiciary even in the guise of the use of equitable discretion, was to
provide the standards for conduct. A good example of this problem
comes from the Supreme Court of Vermont which rejected an attempt by
the Vermont legislature to give the state's court of chancery discretion
without a rule to guide that discretion.

All agree that by judicial discretion is never intended the whim or
caprice of the magistrate .... It is the essence of all law that when
the facts are the same the result is the same. It is always necessary
in the decision of a matter in court that the judge should have in mind,
first, a rule or standard, and, second, the facts which are to be tested
thereby .... We are not aware of any instance where the law has
attempted to subject the right of a person to retain his estate to the
decision of a magistrate unguided and unregulated save by his own
sense of fairness and justice .... But when a statute declares [that
property may be conveyed] in the discretion of the chancellor, what are

82. THE FEDERALIST No. 78, at 465 (Alexander Hamilton) (Clinton Rosaiter ed., 1961).
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the well-understood principles which are to govern him in the exercise
of his discretion?... Is he to make a law? Is he to formulate a rule
governing such cases? Then he become the Legislature for that case.
And is one chancellor to make one rule and another chancellor a
different rule? Then we live under a government of men: not of
laws.s

Yet how the Framers articulated the theory of separation of powers
cannot fairly describe the early uses of equity. The idea that there must
be a provision for correcting inadequacies in the law when its formula-
tion or practice was found to transgress the Constitution remained the
foundation of the judicial office. As Professor Horowitz observes:

With the Field Code of 1848 in New York and its successors in other
states, -and with the 1938 Federal Rules of Civil Procedure, law and
equity Were merged, first in many state court systems and then in the
federal courts. Equity, at first an exceptional remedy, came to be
regarded, not as following the law, but as redressing its deficiencies.
Although equity judges were, in principle, to be bound by prior cases,
the spirit of the English Chancellor, able to devise a new remedy ample
enough to vindicate an identifiable right, came to pervade the
American version. In short, the equity tradition proved unusually
congenial to remedial adaptation. Particularly when constitutional
rights seemed to call out for enforcement through the medium of a
wide-ranging injunction, equity was available, replete with appropriate
maxims about remedies as broad as required to undo the violation."I

It would be inaccurate to say that equity was a small, quiet force in
federal courts up to the last half of the twentieth century. Powerful
industrialists from the end of the nineteenth century to the first third
of the twentieth century found the federal courts a major ally: they
liked a "roguish" federal equity which enjoined labor unionse and state
laws on child labor and health.' Professor Horowitz locates the
highwater mark of pre-1960s injunctions in the resistance to the New
Deal:

The use of the sweeping injunction reached its apogee in the 1930s,
when federal district judges enjoined the enforcement of New Deal
legislation, bringing on the requirement of three-judge district courts
for such cases in 1937. The equitable tradition survived those events,
and what we have inherited is an equity that is expansive, open and

83. Hubbard v. Hubbard, 58 A. 969, 970 (Vt. 1904).
84. D.L. Horowitz, supra note 67, at 1270.
85. See, e.g., Charles Noble Gregory, Government by Injunction, 11 HARv. L. REV. 487

(1898).
86. See, e.g., Lochner v. New York, 198 U.S. 45 (1905).
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available for new problems, and not closely chained to law and legal
remedies. In institutional reform cases, the operational meaning of the
American equity tradition is to legitimize detailed affirmative decrees
having a long life, in the name of ensuring that equity does not suffer
a wrong without a remedy.8 7

Yet, as specified below, even by reference to the 1930s, the structural
injunction goes beyond past uses.

According to Professor Fiss, the nineteenth-century injunctions were
the prototype of a "new paradigm,"ss the labor injunction, of which
Debs89 is the best known example. In purpose or effect, this use of the
injunction was to amend or even to frustrate legislative enactments.
Reaction against this use of injunctions led to restraints."'

In the Brown decisions the injunction gained renewed prominence. 91

Now its use, however, was more to act where legislatures had not acted
than to prevent the implementation of what legislatures had decreed;
and in this respect its use represented yet another "new paradigm."
Brown became prototypical for many sorts of cases.s The injunctive

87. Horowitz, supra note 67, at 1271.
88. OWEN M. Fiss, THE CIVIL RGuTs INJUNcTION 1 (1978).
89. In re Debs, 158 U.S. 564 (1895).
90. According to Fiss,

... [Diuring the ascendancy of the labor injunction, the injunction also became an
important instrument for fighting Progressivism-conceived in this instance as a
program to reform and regulate business practices. The Progressives attained a
number of legislative successes, including laws to regulate the rates of railroads
and to impose maximum hours of employment, and the various business interests
that lostthe legislative battles often took their grievance to the courts.

Fiss, supra note 88, at 2. See also Ex parte Young, 209 U.S. 123 (1908) (injunction
forbidding enforcement of maximum railroad rates). Political reaction against this
frustration of legislative enactments resulted in measures protecting the right to strike.
See Clayton Act, 15 U.S.C. § 12 (1914); Norris-LaGuardia Act, 29 U.S.C. § 101 (1932).

91. See Brown v. Board of Educ., 347 U.S. 483 (1954); Brown v. Board of.Educ., 349
U.S. 294 (1955).

92. FISS, supra note 88, at 4.
93.. See infra notes 105-380 and accompanying text for a discussion of its use in prison

reform and in education desegregation. Other areas include redistricting (Baker v. Carr,
369 U.S. 186 (1962)); mental health (e.g., Wyatt v. Stickney, 344 F. Supp. 373 (M.D. Ala.
1972), affd sub nom., Wyatt v. Aderholt, 503 F.2d 1305 (5th Cir. 1974), as to which see
Note, The Wyatt Case: Implementation of a Judicial Decree Ordering Institutional Change,
84 YALE L.J. 1338 (1975); environmental protection (United States v. Reserve Mining Co.,
380 F. Supp. 11 (D. Minn. 1974), as to which see James A. Henderson & Richard N.
Pearson, Implementing Federal Enuironmental Policies: The Limits of Aspirational
Commands, 78 CoLUM. L. REv. 1429 (1978); law enforcement (Rizzo v. Goode, 423 U.S. 362
(1976)); and public housing (Hills v. Gautreaux, 425 U.S. 284 (1976); Spallone v. United
States, 493 U.S. 265 (1990)).
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remedy came to be so widely used that some have called its status
"axiomatic.'

In the innovations of those years a novel application of the injunction
emerged." Professor Fiss named it the "structural injunction' and

94. Fiss describes the situation as follows:
These developments rested in part on certain normative premises, especially

ones concerning the legitimacy of Brown and the exercise of the injunctive power
implied in that case. At the outset, Brown met with a hostile reception, but over
time it was generally viewed as legitimate. Indeed, by the late 1960s, Brown was
viewed as so legitimate that it commonly functioned as an axiom-a decision of
unquestioned correctness, a starting point for normative reasoning in domains far
removed from schools and race. It was the foundation for arguments of the form,
"If this use of the injunction is denied, Brown is being denied, and therefore, this
use cannot be denied."

FISs, supra note 88, at 5. As Fiss notes, whether the judicial involvement which Brown
represents is "axiomatic" has come to be increasingly questioned. A classic example is
Professor Lino Graglia's book, DISASTER BY DECREE (1976), cited by Fiss, id. at 5. As the
ebb of injunctions in the early years of the twentieth century was followed by the flow of
the 1940s, so, perhaps, the ebb of injunctions in the years after Brown has been succeeded
by a flow in the Rehnquist years. The "flow" of the latter years is argued forcefully by
Professor Chemerinsky in his article infra.

95. Professor Horowitz notes that a sea of change in judicial attitudes during the 1960s
encouraged exploration of the structural injunctive remedy:

During the 1960s, a change came over much of the federal judiciary. The
restlessness of that important decade affected judges, as it affected elites
throughout the society. What it did, on the whole; was to broaden the sense of
their mission and to infuse their work with a skepticism that had been notably
absent before. The broadening and the skepticism were both of a special sort.
Judges began to articulate their function in terms of correcting mistakes made
elsewhere.

Horowitz, supra note 67, at 1283. Horowitz further observes that "[t]he courts were much
affected by the odd mix of meliorism and distrust that characterized the 1960's: things are
wrong but not so wrong that they cannot be fixed by equal doses of reason and disinterest-
edness; with both of these, courts are presumed to be well endowed." Id. at 1285.
Horowitz finds that the result of these tidal forces is "a fairly coherent view of institutional
reform litigation that has emerged in the work of judges over the years. It is a view that
is radically different from the conventional view of judicial work." Id. at 1286. This view
embraces institutional reform remedies when it is found that political pressures have
caused other government agencies to fail to afford a remedy for violation of a constitutional
right:

[ilt must fall to the courts to make good the defaults of other decisionmakers: an
abdication in one branch impels a correlative performance in another, and this
even across federal-state lines. Here is a new, affirmative conception of checks
and balances. The other jump is the only half-spoken notion of unlimited
remedies: whatever it takes, a wrong will be righted by a court. Since this new
conception, inhospitable to any remedial shortfall, goes hand in hand with the
declaration of new rights-rights to treatment, to humane conditions, to
mainstreaming, to rehabilitation, to quality education, etc.-the remedial
commitment of the courts becomes openended.
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identified its application in cases in which courts engaged social
institutions over long periods of time to bring the structure itself, and its
future activities, by court order, in line with constitutional mandates as
the court perceived them." The beneficiary of the remedy was not so
much an individual as a distinct social group.9"

Professor Horowitz identifies five important characteristics of the
structural injunction." First, unlike "standard" cases which courts
decide, structural injunctions involve many acts which together amount
to a course of conduct over periods of time.1"° Second, they involve
courts in the administering of institutions."1 Third, they involve the

Not surprisingly, this view of the matter is not accompanied by a statement of
the inescapable necessity of deciding a case properly before the court, for by now
it is recognized that a sharp controversy over a precise grievance is not really
what produces the litigation. Rather, the judicial function is recast more broadly.
One formulation.... aptly describes much of what has transpired: the courts sit
"to give meaning to constitutional values in the operation of large-scale
organizations."

Id. at 1286-87 (citing Fiss, 93 HARV. L. REV. 1, 5 (1979).
96. FISS, supra note 88, at 7.
97. Distinguishing the structural injunction from "preventive" and "reparative"

injunctions, Fiss describes it thus:
The attempted reconceptualization of the structural injunction assumes that the
wrong exists independently of the organizational structure, and that assumption
is incorrect. The constitutional wrong is the structure itself; the reorganization
is designed to bring the structure within constitutional bounds--not to minimize
the chance of some other, discrete wrong occurring. Moreover, at least as a
practical matter, a past wrong is required for the issuance of a structural
injunction; the mere threat of a wrong in the future is not likely to be deemed
sufficient to trigger the reform enterprise, even though such a threat is sufficient
for the classic preventive injunction.

Fiss, supra note 88, at 11.
98. Fiss, supra note 88, at 14. Fiss notes that this is the result of the group character

of the claim with which the court is presented.
99. Horowitz, supra note 67, at 1266-69.

100. This is seen in the cases discussed in this Article. What the courts require in
these cases is prospective and implemented over time while the institution remains under
the injunction.

101. As Horowitz notes, and the cases in this Article demonstrate, structural
injunctions involve extensive intervention, sometimes involving the removal of personnel
and alterations in the authority structure with ultimate oversight by the courts. Fiss
concurs:

The unique sanctioning system of structural decrees coalesces with another
characteristic identified earlier-the fact that structural decrees are not
preventive. A structural decree ... should not be viewed as an instrument
seeking to prevent a future wrong through deterrence. Rather, it should be
viewed as a means of initiating a relationship between a court and a social
institution. The issuance of the injunction is not so much a coercive act, such as
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courts in decisions which are "legislative.""2 Fourth, they require

issuing a command, as it is a declaration that henceforth the court will direct or
manage the reconstruction of the social institution, in order to bring it into
conformity with the Constitution. The first ploy of any manager is to induce
colaboration; authoritative directives are reserved as a last resort.

FIss, supra note 88, at 36-37.
102. Horowitz argues:
... [S]iructural decrees are legislative in the double sense of entailing fundamen-
tal alterations of policy direction and of frequently requiring augmentation of
financal resources. The basis of the underlying judicial decision is typically a
wide-r;aging policy determination anchored in broad statutory or constitutional
provisions and having only a loose connection to the claims and interests of
specific parties. The decree that purports to reform a public institution often
injects, the courts into the public budgeting process.

Horowitz, supra note 67, at 1267. Professor Chayes concurs that public law remedies are
essentiallyilegislative. Abram Chayes, The Role of the Judge in Public Law Litigation, 89
HARV. L. REV. 1281 (1976). With regard to desegregation remedies, Chayes concludes:

... relief has consisted of some combination of magnet schools, redrawn district
boundaries, consolidation, remedial education, busing, and so on. The appropriate
mix has not been a function of the liability-creating conduct. Instead, it has
responded to practical considerations about the operation of the school system,
resource availabilities, and perhaps the preferences of the parties. These factors
are quite distinct from, and even irrelevant to, the liability determination.

Chayes, The Supreme Court, 1981 Term-Foreword: Public Law Litigation and the Burger
Court, 96 HARV. L. REV. 4,47 (1982). Describing Chayes' theory, Professor Roach observes:

Although far from oblivious to the important role of equity in public law litigation,
Chayes came close to blurring any distinction between public law remedies and
legislative acts. He noted that structural remedial decrees resembled legislative
acts an'd that courts were beginning to engage in "a continuous and rather
tentative dialogue with other political elements."

Kent Roach, The Limits of Corrective Justice and the Potential of Equity in Constitutional
Remedies, 33 ARIZ. L. REV. 859, 888 (1991).

Professor Fiss does not shrink from this embrace of legislative functions:
In the first place it is not clear why any social institution should be devoted to

one and only one task, even the one it does best. Traditional separation of powers
doctrine assumes a differentiation ofjudicial power from that of the executive and
legislative branches, but it does not require that the differentiation be along
formal as opposed to functional lines, nor does it require that any branch be
devoted to one function alone.

Owen M. Fiss, The Forms of Justice, 93 HARV. L. REV. 1, 32 (1979). Yet, as Roach
observes, Fiss wants to preserve some distance between the judiciary and "other political
elements," and in this regard differs, at least in degree, from Chayes:

Despite its robust explanatory power, the political process school often ignored or
discounted the specifically remedial dimensions of the court's actions. Even if they
acted as "political powerbrokers" once they got in structural contexts, judges did
not descend on school systems and custodial institutions out of the blue. Their
remedial efforts did respond to carefully proven wrongs even if they were not
always closely tied to the scope of the violation. The remedial decrees remained
a response to wrongdoing even if they were tempered by political considerations.
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court involvement with the institution over indefinite, often lengthy,
periods."5 Fifth, because of the intensive and ongoing fact-finding and
judicial discretion which is necessary to effect the reforms, the orders are
less subject to appellate review.' 4

Although conceding much of the accuracy of the political process accounts, Owen
Fiss stands out as a theorist who sought to resist the flight to politics by tying
structural injunctions to a new understanding of constitutional rights. Fiss
interpreted the 'underlying rights' as group rights and maintained that the
structural injunction was a necessary adjustment to the bureaucratic and group-
oriented fabric of modern society.

Roach, The Limits of Corrective Justice, at 888-89.
103. Not only does the court administer, it ,also monitors. Special masters, periodic

reporting, and amendment of orders is often required. Horowitz, supra note 67, at 1262.
104. Horowitz observes:

They do, of course, depend heavily on facts typically found after extensive
hearings, and they entail the exercise of large doses ofjudicial discretion. Onboth
counts, they call into play canons of appellate abstemiousness about second-
guessing trial courts. The result is that major changes in the law 'and in the
relations among governmental bodies have been wrought mainly by trial courts.

Id. However, recent decisions 'indicate a willingness to question the extent of remedy
ordered in terms of whether a lesser remedy would have sufficed to bring the institution
within the constitutional requirements. See Professor Chemerinsky's article infra.

The judge, and particularly the district court judge, becomes the key player in this
remedy. Fiss argues that the structural injunction focuses'power in the judge and at the
same time decentralizes power within the judicial system:

The injunctive process should then be seen as concentrating or fusing the
decisional power in the judge; it represents the antithesis of separation of powers.

It should also be emphasized that this concentrated or fused power is
decentralized. The power is not allocated to the judiciary as much as it is
allocated to the multitude of individual trial judges. As Brown I teaches, they are
our chancellors. Of course, the trial judges are related to one another through a
judicial hierarchy, a system of appeals, but that hierarchy is not strong enough to
produce centralization. For one thing, the trial judges--at least in the federal
system-tend to view themselves as independent, autonomous decisional centers
.... Second, the trial judges' autonomous self-image is accommodated and
reinforced by the grand generalities of the law they are called on to implement.
The substantive standards embodied in the Constitution ... or statute ...
enhance the autonomy of each authoritative decision-maker. The same is true in
the enforcement sphere. Third, certain well-established appellate doctrines
insulate the trial judges from rigorous review by the hierarchically superior courts.
For example, trial court findings of fact are protected by a clearly erroneous
standard, and their mixed judgments of law and fact are usuallyprotected by an
abuse-of-discretion standard. Doctrines of discretion, so pervasive in injunctive,
litigation, contribute to the decentralization of decision-making authority; they
may be the functional equivalent of the leeway allowed the jury and result in the
same degree of decentralization introduced by the jury.

FiSS, supra note 88, at 26-27. Fiss goes on to note how personalized this unreviewable
power is and what this personalization represents:
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The purpose of the following excursion into prisoners' rights and
desegregation is to present, first by historical overview and then by case
study, two areas in which courts have made extensive use of structural
injunctions over the past thirty years. Without pretending to exhaust
treatment, the author hopes these reviews illustrate the trends discussed
above sufficiently to give the reader a ground for their assessment.

B. Prisoner's Rights and Equitable Remedies: Going Where no
Legislature Has Gone Before

As in Other areas, the federal courts' use of equitable jurisdiction and
remedies in prisoners' rights suits is based upon constitutional law,
particularly the Eighth Amendment's prohibition against cruel and
unusual punishment. Justice Brennan's famous concurrence in Rhodes
v. Chapman"0 5 illustrates the great power federal courts may wield in
prisoner litigation in imposing equitable remedies: "Insulated as they
are from 'political pressures, and charged with the duty of enforcing the
Constitution, courts are in the strongest position to insist that unconsti-
tutional conditions [in prisons] be remedied, even at significant financial
costs.'' 1 6 This dicta suggests that there is no limit on the power of a
federal court to mandate corrective action when it finds a constitutional
violation. While this appeared to be the trend during the Warren and
Burger Courts, the Rehnquist Court has, to a modest extent, placed some
parameters on both the substantive area of cruel and unusual punish-
ment and the procedural use of equity to remedy allegedly unconstitu-
tional prison conditions.

Evolution of the Eighth Amendment. Although the courts
recognize that convicted prisoners" by definition have received due

The recipient of the injunctive power is a person, in contrast to other recipients
of nondemocratically controlled power, such as the jury-a group that in effect
requires facelessness for membership and that exists for one discrete event of
limited duration (a trial). The issuance or enforcement of an injunction becomes
an expression of a person, as much as it is an expression of an office, and
represents a striking instance of the personification of the law-when we speak
of the decisional authority in the injunctive process we often talk not of the law
or even of the court, but of Judge Johnson or Judge Garrity.

Id. at 28. Another aspect of personalization is noted by Professor Chayes, who argues that
judges in public law litigation perform political power-brokering roles. Chayes, The Role
of the Judge in Public Law Litigation, 89 HARV. L. REV. 1281 (1976).

105. 452 U.S. 337 (1981).
106. Id. at 359 (1981) (Brennan, J., concurring).
107. Pretrial detainees retain greater constitutional rights than convicted prisoners but

have lesser constitutional rights than those who are not incarcerated; their rights are
analyzed through the due process clause, not the Eighth Amendment, since they are not
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process," since the Warren Court, federal courts have recognized that
prisoners retain limited constitutional rights. While prisoners have
successfully raised issues concerning freedom of speech,cO° freedom of
religion,"' marital and reproductive privileges,"' access to the
courts," 2 and numerous other fundamental constitutional rights, n3

the vast majority of prisoner suits allege Eighth Amendment viola-
tions. 

114

Because the Eighth Amendment is at the heart of most of these cases,
a proper understanding of the application of equitable remedies to
prisoners' rights cases requires an understanding of the evolution of the
"cruel and unusual" clause of the Eighth Amendment. Whether the
evolution of the Eighth Amendment stimulated the use of equitable
remedies or the use of equitable remedies stimulated the evolution of the
Eighth Amendment, or neither, the history of the Eighth Amendment in
many ways parallels the growth of the use of equity in contemporary
federal courts.

Pre-Twentieth Century's Limited View on the Meaning of the Eighth
Amendment: Torturous and 7rannical Acts. Until the twentieth

convicted. Bell v. Wolfish, 441 U.S. 520, 545 (1979).
108. See, e.g., Hudson v. Palmer, 468 U.S. 517,524 (1984); Vitekv. Jones, 445 U.S. 480,

493 (1980) (sentencing after conviction constitutionally deprives individual of right to
freedom from imprisonment).

109. See, e.g., Brooks v. Andolina, 826 F.2d 1266, 1268 (3d Cir. 1987) (government
interest in prison security insufficient to justify punishing prisoner for writing to NAACP
to complain about prison guards). Cf Turner v. Safley, 482 U.S. 78, 91-92 (1987) (prison
officials may bar mail between prisoners because of legitimate security interest in
preventing escapes and violent crimes).

110. Cruz v. Beto, 405 U.S. 319, 322 n.2 (1972) (convicted prisoners retain limited
rights to freedom of religion). Cf O'Lone v. Estate of Shabazz, 482 U.S. 342, 350-53 (1987)
(prison regulation requiring prisoners to remain outside of buildings while working did not
infringe prisoners' freedom of religion despite effectively prohibiting Muslim prisoners from
attending worship service inside building).

111. See, e.g., Turner v. Safley, 482 U.S. 78, 95-96 (1987) (prisoners retain right to
marriage subject to incarceration restrictions).

112. Bounds v. Smith, 430 U.S. 817, 832-33 (1977) (as part of fundamental right to
counsel, prisoners after conviction retain right to legal support or access to law library).

113. See, e.g., Lee v. Washington, 390 U.S. 333, 333-34 (1968) (prisoners retain equal
protection rights); but see Hudson v. Palmer, 468 U.S. 517,530 (1984) (Fourth Amendment
does not prohibit prison officials from conducting random searches of prisoners' cells since
prisoners have no reasonable expectation of privacy within their cells). For a general
discussion of what rights have been extended to prisoners and what rights have not, see
Nineteenth Annual Review of Criminal Procedure: United States Supreme Court and Court
of Appeals 1988.89, 78 GEO. LJ. 699, 1429-1472 (1990).

114. "Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted." U.S. CONST. amend. VIII.
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century, there was little debate over the meaning of the cruel and
unusual clause because it was rarely raised as a defense to punishment.
Originally proposed by Congress in the Bill of Rights, the Eighth
Amendment was ratified in 1791. Before ratification there was little
congressional debate on the clause because opponents were not so
opposed to a constitutional limitation on punishment as they were to the
clause itself which was vague as to its breadth and limits. 115 Justice
Story, in his treatise on the Constitution, wrote that the phrase "cruel
and unusual" was "an exact transcript of a clause in the [English] Bill
of Rights" resulting from the Glorious Revolution of 1688 after members
of the House of Stuart hadallegedly committed torturous and tyrannical
acts."' George Mason, in drafting the Virginia Declaration of Rights
in 1776, adopted verbatim the language of the English Bill of Rights."7

The Framers of the Constitution in turn borrowed from both England
and Virginia. 8

Pre-twentieth century American courts had a limited view on the
breadth of the cruel and unusual clause, 9 frequently looking to
history for guidance rather than contemporary views on decency. 2 To

115. See Weems v. United States, 217 U.S. 349, 368-69 (1910). One opponent at the
congressional debate argued:

The clause seems to express a great deal of humanity, on which account I have
no objection to it; but, as it seems to have no meaning in it, I do not think it
necessary. What is meant by the terms "excessive bail?" Who are to be the judges?
What is understood by "excessive fines?" It lays with the court to determine. No
cruel and unusual punishment is to be inflicted; it is sometimes necessary to hang
a man, villains often deserve whipping, and perhaps having their ears cut off; but
are we, in future, to be prevented from inflicting these punishments because they
are cruel? If a more lenient mode of correcting vice and deterring others from the
commission of it could be invented, it would be very prudent in the legislature to
adopt it; but until we have some security that this will be done, we ought not to
be restrained from making necessary laws by any declaration of this kind.

Id. (quoting Cong. Reg.. at 225) (emphasis added). See also Furman v. Georgia, 408 U.S.
238, 244 (1972) (Douglas, J., dissenting).

116. 217 U.S. at 371 (quoting Story, 2 Constitution § 1903 (5th ed.)). See also Furman
v. Georgia, 408 U.S. 242-44 (1972) (Douglas, J., dissenting); Solem v. Helm, 463 U.S. 277,
285-86 (1983); In re Kemmler, 136 U.S. 436, 445 (1890) (cruel and unusual clause taken
from the Act of Parliament of 1688, entitled "An Act Declaring the Rights and Liberties of
the Subject, and Settling Succession of the Crown").

117. See Solem v. Helm, 463 U.S. 277, 285 n.10 (1983).
118. Id. at 285-86.
119. See, e.g., Hobbs v. State, 32 N.E. 1019 (1893) (cruel and unusual clause limited to

punishment that was "inflicted at the whipping post, in the pillory, burning at the stake,
land] breaking on the wheel.. ").

120. See Wilkerson v. Utah, 99 U.S. 130 (1878). There, the Court wrote:
Difficulty would attend the effort to define with exactness the extent of the

constitutional provision which provides that cruel and unusual punishments shall
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those courts, -the clause "impl[ied] something inhuman and barba;
rous,-torture and the like." 2,' Those courts frequently cited tyranni-
cal acts of English monarchs as illustrations of the clause's meaning
rather than attempting to define the clause with specificity.22 In In
re Kemmler,23 for example, the Supreme Court wrote: "Punishments
are cruel when they involve torture or a lingering death; but the
punishment of death is not cruel within the meaning of that word as
used in the constitution.- It implies there something inhuman and
barbarous,--something more than the mere extinguishment of life.""2'
Despite their limited application of the clause, these courts considered
a prohibition on cruel and unusual punishment as a fundamental federal
right.

Post-Twentieth Century Expansion of the Eighth Amendment's
Meaning: The Development of Proportionality and Concept of 'Evolving
Standards of Decency." In 1892, Justice Field, while dissenting in
O'Neil v. Vermont,26 was the first member of the Supreme Court to
read the clause more expansively and suggest that the clause prohibited
sentences that are disproportional to the crime.1 7 He wrote that the
Eighth Amendment applied not only to torturous punishments but to "all
punishments which by their excessive length or severity are greatly
disproportioned to the offenses charged."" ,Partly relying upon
Justice Field's dissent in O'Neil, the Court in Weems v. United
States29 in 1910 found for the first time a sentence unconstitutionally

not be inflicted; but it is safe to affirm that punishments of torture, such as those
mentioned by [Blackstone], and all others in the same line of unnecessary cruelty,
are forbidden by that [Ajmendment to the Constitution.

Id. at 135-36.
121. 217 U.S. 349,368 (citing McDonald v. Commonwealth, 53 N.E. 874 (Mass. 1899)).
122. Id. Blackstone, who was frequently cited by early American courts because of his

understanding of English abuses in punishment, distinguished between execution by
hanging, which was not considered unconstitutional, and execution including acts of terror,
pain, and disgrace. See Wilkerson, 99 U.S. at 135. The Court in Wilkerson, referring to
Blackstone's com-mentary, wrote: "Cases mentioned by (Blackstone] are, where the
prisoner was drawn or dragged to the place of execution, in treason; or where he was
emboweled alive, beheaded, and quartered, in high treason. Mention is also made of public
dissection in murder, and burning alive in treason committed by a female." Id. (citing 4
WILLIAM BLACKTONE, COMMENTARIES *377).

123. 136 U.S. 436 (1890).
124. Id. at 447.
125. See supra note 122 and accompanying text.
126. 144 U.S. 323, 337-66 (1892).
127. Id.
128. Id. at 339-40.
129. 217 U.S. at 349.
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disproportional to the crime-a fifteen year sentence at cadena
tempora" - for fraud by. a government official in violation of the
Philippine criminal code.'' The Court in Weems was the first to
explicitly recognize "cruel and unusual" as an evolving concept: "The
clause ... may be therefore progressive, and is not fastened to the
obsolete, but may acquire meaning as public opinion becomes enlight-
ened by a'humane justice."'3 In 1958, in Thop v. Dulles,' a plurali-
ty of the Court stated that, to determine whether a sentence is cruel and
unusual, courts should look to "evolving standards of decency that mark
the progress of a maturing society."134

The "evdlving standards" concept based upon contemporary standards
of decency, including a proportionality analysis,' now appears to
be the general rule for testing whether a punishment is cruel and
unusual.3 As a practical matter, however, courts rarely invalidate

130. Cadena, which in Spanish literally means "a chain," refers to an afflictive penalty
consisting of imprisonment at hard labor with a chain hanging from the waist to the ankle
and carrying with it .the accessory penalties of civil interdiction, perpetual, absolute
disqualification from office, and in the case of cadena temporal surveillance by the
authorities during life. BLACK'S LAW DICTIONARY 184 (5th ed. 1981).

131. 217 U.S: at 382. At the time, the Philippines was a territory of the United States
and its criminal code nearly verbatim adopted the amendments of the Bill of Rights. The
Court in Weems noted the Philippine Bill of Rights was identical to the United States Bill
of Rights and interpreted the former using the latter. Id. at 367-68.

132. Id. at 378.. Although acknowledging the limited application of the cruel and
unusual clause up until that time, the Court in Weems wrote:

Legislation, both statutory and constitutional, is enacted, it is true, from an
experience of evils but its general language should not, therefore, be necessarily
confined!to the form that evil had theretofore taken. Time works changes, brings
into existence new conditions and purposes. Therefore a principle, to be vital,
must be 'capable of wider application than the mischief which gave its birth.

Id. at 373.
133. 356 U.S. 86 (1958) (plurality opinion).
134. Id. at 101.
135. Under the "evolving standards" test, punishments which were clearly constitution-

al in the past may be or will become unconstitutional in the future. However, for a
convicted criminal to prevail in a cruel and unusual argument, he or she must show not
a societal consensus supporting the punishment but a societal consensus opposing the
punishment. Stanford v. Kentucky, 492 U.S. 361 (1989) (plurality opinion).

136. See, e.g., Solem v. Helm, 463 U.S. 277,284 (1983) (life sentence without possibility
of parole for seventh nonviolent felony conviction held disproportional and therefore cruel
and unusual). The Court in Solem set forth three criteria in a proportionality analysis: (1)
a comparison of the gravity of the offense to the harshness of the sentence; (2) a
comparison of the sentence with sentences in the same jurisdiction for other offenses; and
(3) a comparison of the sentence in the given jurisdiction with sentences for the same or
similar offense in other jurisdictions. Id. at 292.

137. See, e.g., Thompson v. Oklahoma, 487 U.S. 815, 821-22 n.4 & 7 (1988) (plurality
opinion); Gregg v. Georgia, 428 U.S. 153, 173 (1976) (plurality opinion).
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sentences for noncapital felony convictions that fall within the legisla-
tively set sentence." Courts instead defer to legislatively set statuto-
ry limits for noncapital felonies since legislatures in theory most closely
represent current public opinion. 13

Although courts defer to legislatures for determining what is cruel and
unusual in the context of noncapital felonies, ironically, in the context
of prisoners' rights, the Supreme Court has not. Instead, as discussed
below, the Court has permitted and affirmed active intervention in
prison administration where courts deemed conditions of confinement,
in contemporary terms of decency, as cruel and unusual. Thus, ,the
admonition of congressional opponents in 1789 that the phrase "cruel
and unusual" was vague and ill-defined and could lead to significant
judicial intervention in determining how convicted prisoners are
punished has come to pass.'40

Application of the Cruel and Unusual Clause to Convicted
Prisoners Incarcerated in State Penal Institutions After Levy of
Sentence. Until the Supreme Court adopted the doctrine of selective
incorporation in 1937," none of the Bill of Rights, including the
Eighth Amendment, applied to the states.1 42 In 1962, in Robinson v.

138. See Hutto v. Davis, 454 U.S. 370,373-74 (1982) (a sentence within statutory limits
is neither disproportionate nor in violation of the cruel and unusual punishment clause).
If a sentencing judge abuses his or her discretion, a noncapital felony sentence may be held
disproportionate. See, e.g., United States v. Barker, 771 F.2d 1362, 1369 (9th Cir. 1985)
(sentencing court abused discretion when motivation behind sentence of defendant was
general deterrence rather than individual sentencing factors applicable to defendant).

139. See Stanford v. Kentucky, 492 U.S. 361 (1989) (plurality opinion) (proportionality
analysis should be left to how society views the crime and punishment, not the courts).
"The audience [for determining punishment] ... is not this Court but the citizenry."). Id.
at 363. In the context of capital punishment, however, proportionality remains an essential
part of the sentencing process. See, e.g., California v. Brown, 479 U.S. 538, 545 (1987)-(to
be constitutional, capital sentence must be proportioned response to defendant's
background, character, and crime). In Furman v. Georgia, the Supreme Court struck down
mandatory state death penalty statutes. 408 U.S. 238 (1972) (per curiam). Only two
Justices found capital punishment per se unconstitutional. Id. at 305 (Brennan J.,
concurring). Id. at 370-72 (Marshall J., concurring). Since Furman, however, the Court
has found the death penalty unconstitutional for certain offenses. See Enmund v. Florida,
458 U.S. 782, 797 (1982) (death penalty disproportionate for robbery without killing); Coker
v. Georgia, 433 U.S. 584 (1977) (plurality opinion) (death penalty disproportionate for rape
of adult female); Eberheart v. Georgia, 433 U.S. 917 (1977) (death penalty disproportionate
for kidnapping and rape without killing).

140. See supra note 115 and accompanying text.
141. Palko v. Connecticut, 302 U.S 319 (1937).
142. See, e.g., Delmar Jockey Club v. Missouri, 210 U.S. 324 (1908); Twinning v. New

Jersey, 211 U.S. 78 (1908); Maxwell v. Dow, 176 U.S. 581 (1900); O'Neil v. Vermont, 144
U.S. 323, 332 (1892); Pervear v. Massachusetts, 72 U.S. 475 (1867).
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California,43 the Supreme Court applied the cruel and unusual
punishment clause to the states, setting the stage for the use of
equitable remedies against state and local prison systems.1"

The Recognition of Prisoner's Claims in Federal Court and the
Extension of the Cruel and Unusual Clause to Prison Conditions as well
as Punishment. While the Court applied the cruel and unusual clause
exclusively to the levy of punishment for the first 170 years of its
existence, in the late sixties and early seventies the Court began to
entertain a series of constitutional claims of prisoners who had already
been sentenced.? In particular, in Procunier v. Martinez,45 the
Court noted that lower federal courts could take cognizance of valid
constitutional claims of prisoners while recognizing that courts are "ill
equipped" to deal with prison administration.47  In Bounds v.
Smith,' the Court extended the right of counsel beyond criminal
prosecution to the period of incarceration by requiring state prison
authorities to provide prisoners adequate law libraries or adequate legal
services to assist inmates in preparing and filing meaningful legal
papers. 149

These first prisoners' rights suits established the legal basis for the
extension 'of the cruel and unusual clause beyond sentence and

143. 370 U.S. 660 (1962).
144. Id. at 666-67. The Supreme Court has not applied the Eighth Amendment rights

against excessive bail and excessive fines to the states.
145. See, e.g., Wolff v. McDonnell, 418 U.S. 539 (1974) (prisoners retain protections of

due process); Johnson v. Avery, 393 U.S. 483 (1969) (prisoners retain the right to petition
for redress of grievances); Lee v. Washington, 390 U.S. 333 (1968) (prisoners protected
against invidious racial discrimination).
. 146. 416 U.S. 396 (1974). The Court in Martinez struck down a mail censorship

regulation prohibiting prison mail which, inter alia, expressed "inflammatory political,
racial, religious or other views." Id. at 415. The Court avoided the issue of when a prison
regulation violated a prisoner's constitutional rights by holding that these regulations
violated the constitutional "rights of those who [were] not prisoners"--namely those outside
of prison who were recipients of the mail. Id. at 409.

147. Id. at 405.
148. 430 U.S. 817 (1977).
149. Id. at 828. Justice Rehnquist, joined by Chief Justice Burger, dissented, arguing

that the Constitution did not require a prisoner, who has already been represented at his
trial and sentencing, a post-sentence right to counsel to attack his sentence. Id. at 837
(Rehnquist, J., dissenting). Rehnquist contended that the decision was inconsistent with
earlier decisions which recognized that incarceration resulted in a reduction of rights of a
prisoner, not an increase: "Our decisions have recognized on more than one occasion that
lawful imprisonment properly results in a 'retraction [of rights] justified by the
considerations underlying our penal system.'"Id. at 840 (Rehnquist, J., dissenting) (quoting
Price v. Johnston, 334 U.S. 266, 285 (1948)).
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punishment to conditions of prison confinement. The resulting remedies
were invariably and inevitably equitable in nature since prisoners were
seeking a correction of the alleged unconstitutional condition rather than
monetary damages. In 1976, the Court in Estelle v. Gamble150 took the
first step, holding that the cruel and unusual clause extended beyond
punishment to prison conditions."" Although the Court affirmed the
district court's dismissal of a prisoner's claim of inadequate medical
treatment of a back injury caused by prison work, the Court wrote that
the "infliction of... unnecessary suffering is inconsistent with contem-
porary standards of decency"' 52 and held "that deliberate indifference
to serious medical needs of prisoners constitutes 'unnecessary and
wanton infliction of pain.'"'53 The Court favorably noted that recent
precedent extended the cruel and unusual clause's meaning beyond
torturous conduct to "punishments which are incompatible with 'the
evolving standards of decency that mark the progress of a maturing
society.

' 1 4

Hutto v. Finney: The Court Affirms the Broad Use of Equitable
Remedies in Prisoner's Rights Cases. Two years after Estelle, and
sixteen years after the Court applied the Eighth Amendment to the
states, the Court in Hutto v. Finney"" affirmed, for the, first time, a
district court's broad use of equitable remedies in a prisoner's rights
case. 5  Justice Stevens, writing for the Court, affirmed an injunctive
order of the Eastern District of Arkansas against 'the Arkansas
Department of Corrections.5 7 The injunction, inter alia, (1) placed
limits on the number of men the state could confine in a single punitive
isolation cell, (2) required that each prisoner have a bunk rather than
using a mattress on a floor, (3) discontinued the isolation cell diet, and
(4) set a thirty day limit on an isolation sentence.'" Also for the first
time, the Court affirmed a district court's order that the prisoners'
attorney fees be paid out of Department of Corrections funds.'59

150. 429 U.S. 97 (1976).
151. Id. at 104-05.
152. Id. at 103.
153. Id. at 104 (quoting Gregg v. Georgia, 428 U.S. 153, 182-83 (1976)).
154. Id. at 102 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958)).
155. 437 U.S. 678 (1978).
156. Id. at 681.
157. Id.
158. Id. at 684.
159. , Id. at 680. Justices Powell and Rehnquist both contended that the levy of attorney

fees against the Department of Corrections for the prisoner's appellate legal costs was a
violation of the Eleventh Amendment. See id. at 704-10 (Powell, J., concurring in part and
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The decision in Hutto was preceded by several years of litigation
beginning mn 1969 and arising from two separate lower court decisions,
both holding Arkansas penal system conditions cruel and unusual. 16°

The sole prison condition that the Court in Hutto considered was the
effect of "punitive isolation," defined as confinement of an average of four
prisoners (but sometimes ten or eleven) for an indeterminate period of
time in a windowless eight-foot by ten-foot cell having only water and a
toilet which could be flushed with a lever located outside the cell. 61

Arkansas officials admitted that their penal system, including punitive
isolation, was cruel and unusual in some respects but contested the
district court's authority to mandate a thirty day limit on punitive
isolation."6 2

The Court, however, disagreed: "In fashioning a remedy, the District
Court had ample authority to go beyond earlier orders [in the preceding
related cases] and to address each element contributing to the [cruel and
unusual] violation."" The Court concluded:

[ilf [the Arkansas penal officials] had fully complied with the [district]
court's earlier oiders, the present time limit might well have been
unnecessary. But taking the long and unhappy history of the litigation
into account, the court was justified in entering a comprehensive order
to insure against the risk of inadequate compliance.1'

The Court added that the trial judge was "entitled to special deference"
in this case partly "because of [his] years of experience with the problem
at hand . ... .165

Reasoning in this fashion to justify an injunctive order was a striking
departure from judicial precedent. Instead of reviewing established
principles for the granting of equitable relief, the Court emphasized the
length of the litigation and the Arkansas authorities' failure to comply
with less intrusive judicial mandates of the district court.'6 Further-
more, the Court imputed credibility ("special deference") to the district

dissenting in part). Id. at 714-18 (Rehnquist, J., dissenting). Justice Powell wrote: "'a
federal court's remedial power, consistent with the Eleventh Amendment, is necessarily
limited to prospective injunctive relief,... and may not include a retroactive award which
requires the payment of funds from the state treasury.'" Id. at 705 (quoting Edelman v.
Jordan, 415 U.S. 651, 677 (1974)).

160. Id. at 681.
161. Id. at 682.
162. Id at 687.
163. Id. at 687.
164. Id.
165. Id. at 688.
166. Id.

1994], 959
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judge because of his "years of experience" in this case.1"7 Although the
Arkansas penal authorities were professional correctional personnel, the
Court apparently accorded no deference to their judgment.'" To the
contrary, the Court noted that the district judge, who was not a prison
professional, accused the Arkansas "maximum security personnel" of a
"lack of professionalism and good judgment ... .." 9

The Dissent in Hutto v. Finney: Rehnquist's Contention that Milliken
v. Bradley was the Test for Enjoining State Conduct. In the term before
the Court handed down Hutto v. Finney, it handed down the precedential
school desegregation case of Milliken v. Bradley.7 ' In Milliken,'
although affirming a district court's order directing the Detroit school
system and the state of Michigan to institute certain compensatory and
remedial educational programs, the Court clarified and set forth a test
for determining when a federal court could use equitable remedies
against state and local authorities. 7 ' Before this decision, a series of
school desegregation cases discussed limits on the breadth of equitable
remedies, none of which succinctly stated a test as to when an equitable
remedy was appropriate or how great the remedy may be."

167. Id.
168. Id.
169. Id. at 687 (quoting Finney v. Hutto, 410 F. Supp. 251, 277-78 (E.D. Ark. 1976)).
170. 433 U.S. 267 (1977).
171. Commentators frequently refer to the decision as "Milliken I" because it was

preceded by an earlier decision remanded to the district court from the Supreme Court.
See Milliken v. Bradley, 418 U.S. 717 (1974) ("Milliken 1").

172. 433 U.S. at 267.
173. Although the Court suggested in Milliken that the "general principles governing

... resolution of [when a district court could exercise remedial powers] are well settled by
the prior decisions of [the] Court," id. at 279, the decision in Milliken was the first to lay
out a three-pronged test. In three cases cited by the Milliken court-Swann v. Charlotte-
Mecklenburg Bd. of Educ., 402 U.S. 1, 16 (1971); Milliken 1, 418 U.S. at 738 & 746; and
Brown v. Board of Educ. ("Brown I"), 349 U.S. 294, 299 (1955)--none clearly stated the
step by step analysis a district court should perform. In Brown II the Court held that
school authorities have the "primary responsibility" for solving school problems. 349 U.S.
at 299. Swann narrowed that holding, and found that where school authorities "fail in
their affirmative obligations," a court may invoke equitable powers. 402 U.S. at 15. The
decision in Swann, affirming a district court's adoption of a third party busing plan while
rejecting a school board plan to remedy de jure segregation, did not set parameters for the
use of equitable remedies. Instead the decision ambiguously stated that the "task [wals
to correct, by a balancing of the individual and collective interests, the condition that
offends the constitution" while noting that "judicial powers may only be exercised only on
the basis of a constitutional violation." Id. at 16. In Milliken I the Court emphasized this
latter theme-that remedial powers could only be used to correct a constitutional
violation-when it reversed a district court decision mandating cross-district busing from
an urban to suburban districts where the court had failed to find that the suburban
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Milliken, however, clearly set a three-prong test for judicial remedies
mandating state and local action: (1) Since it is determined by the
nature and scope of the constitutional violation, "[tlhe remedy must be
related to 4the condition alleged to offend the Constitution'";174 (2) "The
decree must indeed be remedial in nature, that is, it must be designed
as nearly as possible 'to restore the victims of discriminatory conduct to
the position they would have occupied in the absence of such con-
duct;'" 175 and (3) "The federal courts in devising a remedy must take
into account the interests of state and local authorities in managing
their own affairs, consistent with the Constitution."176

Justice Rehnquist's dissent in Hutto v. Finney was based on the
decision in Milliken.'77 He argued "that the Court ha[d] allowed itself
to be moved beyond the well-established bounds limiting the exercise of
remedial authority by the federal district courts." 8 Emphasizing that
the Court had failed to address the "carefully defined" three-pronged test
in Milliken, Rehnquist contended that the thirty-day limit was "in no
way relate[d] to any [unconstitutional] condition" because the district
court had specifically found constitutional "the confinement of two
prisoners in a single cell on a restricted diet for 30 days."" Thus, a
thirty-day limit had nothing to do with the district court's more general
finding that punitive isolation in some ways was unconstitutional. As
Rehnquist argued, the "sole effect" of the limit was "to grant future
offenders against prison discipline greater benefits than the Constitution
requires.""s Since there was no specific finding of unconstitutionality,
the thirty-day limit was merely a "prophylactic" rule designed to
"assurtel that no unconstitutional conduct w[ould] occur in the future,"
"a management role" which was not "entrusted" to the district court
under the Constitution.''

districts had a history of unconstitutional de jure segregation. 418 U.S. at 752-53. Thus,
the decisions in Brown II, Swann, and Miliken I provided little guidance to or restriction
on district courts, but rather left the door open for a court to take whatever remedial action
it deemed necessary so long as it could tie the remedy to a constitutional violation.

174. 433 U.S. at 280 (quoting Milliken 1, 418 U.S. at 738).
175. Id. (quoting Milliken 1, 418 U.S. at 746).
176. Id. at 280-81.
177. 437 U.S. at 711 (Rehnquist, J., dissenting).
178. I.
179. Id. at 712 (citing Finney v. Hutto, 410 F. Supp. 251, 278 (E.D. Ark. 1976)).
180. Id.
181. Id at 714. As to the order that the Department of Corrections pay prisoners'

attorney fees, Rehnquist stated that the order to pay attorney fees at the district court
level was an "unnecessary intrusion upon the State's conduct of its own affairs" and that
the order to pay fees at the appellate court level violated the Eleventh Amendment. Id.
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Post-Hutto v. Finney: A Litigation Explosion With a Resulting Retreat
in Rhodes v. Chapman. The decision in Hutto is the widest exercise of
discretionary equitable powers in the context of prisoners', rights
affirmed by the Supreme Court. 2 Hutto resulted in a flood of litiga-
tion over state prison conditions. By 1981, when the Court handed down
Rhodes u. Chapman"s reversing a district court injunction declaring
the housing of two inmates in one cell unconstitutional,' federal
courts had declared either individual prisons or entire prison systems in
at least twenty-four states cruel and unusual,"s and an estimated
8,000 prison conditions cases were pending.lss

Although it was apparently a retreat from the breadth of Hutto, the
decision in Rhodes does not expressly indicate this. Rather, the majority
opinion..7 rationalized that this was the Court's first "occasion" "to
consider specifically the principles relevant to assessing claims that
conditions of confinement violate the Eighth Amendment."' s While
noting that there was "[o static 'test'" for courts to use in determining
cruel and unusual conditions,' the Court expressly rejected a subjec-
tive analysis by federal judges,'9° choosing instead for courts to use
"'"objective factors to the maximum possible extent.""' 91

The Court distinguished the holdings in Estelle v. Gamble and Hutto
as examples where prisoners were "deprive[d] ... of the minimal
civilized measures of life's necessities" and explained that, "[tlo the
extent that.., conditions are restrictive and even harsh, they are part
of the penalty that criminal offenders pay for their offenses against
society."' 92 The Court went so far as to admonish lower courts against

182. 437 U.S. 678 (1978).
183. 452 U.S. 337 (1981).
184. Id. at 344.
185. 452 U.S. at 352-53 (Brennan, J., concurring). (See id. at 353 n.1 for a list of the

states in which prisons or prison systems had been placed under federal court order by
1981.)

186. Id. at 354 n.2.
187. The majority consisted of five justices (Powell, J., writing, joined by Burger, C.J.,

Stewart, White, and Rehnquist, JJ.) who were joined in concurrence by three additional
justices (Brennan, Blackmun, and Stevens, JJ.). Only Justice Marshall dissented.

188. 452 U.S. at 345. The majority explained that in Hutto the state prison
administrators had not disputed the district court's conclusion that the subject Arkansas
prison conditions were cruel and unusual. Id. at 345 n.11.

189. Id. at 346 (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958) (plurality opinion)).
190. Id. (quoting Rummel v. Estelle, 445 U.S. 263, 275 (1980)).
191. 1d. (quoting Rummel, 445 U.S. at 274-75 (quoting Coker v. Georgia, 433 U.S. 584,

592 (1977)).
192. Id at 347.
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aggressively declaring prison conditions unconstitutional, instead writing
that "judicial answers'" should stem from constitutional violations
"'rather than a court's idea of how best to operate a detention facili-
ty.'"

19 3

Justice Brennan's Concurrence in Rhodes v. Chapman: Is There No
Limit to a District Court's Remedial Power in a Prisoners' Rights
Suit? While the majority in Rhodes seemed to step back from Hutto,
Justice Brennan, concurring in the judgment, sent an extraordinarily
different message to lower courts.'" Writing that "[plublic apathy and
the political powerlessness of inmates ha[d] contributed to the pervasive
neglect of the prisons,"'" he cited lower court decisions, commentators,
and an American Bar Association report which discussed judicial
intervention in correcting perceived unconstitutional prison condi-
tions. 96  Brennan did not hesitate to encourage judicial activism,
premised on the theory that prisoners, who are divested of political and
voting rights, can rely only on the judicial branch as their spokesman for
perceived constitutional wrongs:

There is no reason of comity, judicial restraint, or recognition of
expertise for courts to defer to negligent omissions of officials who lack
the resources or motivation to operate prisons within limits of decency.
Courts must and do recognize the primacy of the legislative and
executive authorities in the administration of prisons; however, if the
prison authorities do not conform to constitutional minima, the courts
are under an obligation to take steps to remedy the violations.'

In striking contrast with Alexander Hamilton's famous statement in the
Federalist Papers that the judiciary had no control over the "purse,"'"

193. Id. at 351 (quoting Bell v. Wolfish, 441 U.S. at 539).
194. 452 U.S. at 358 (Brennan, J., concurring).
195. Id.
196. Id. at 358-60 (quoting M. Harris & D. Spiller, After Decision: Implementation of

Judicial Decrees in Correctional Settings, 21 NAT'L INST. OF L. ENFORCEMENT & CRIM.
JUST. 1977)).

197. Id. at 362.
198. See THE FEDERALIST No. 78, at 465 (Alexander Hamilton) (Clinton Rossiter ed.,

1961). Hamilton believed the judicial branch would be the weakest of three branches
because it lacked the power to tax or to wage war. In FEDERALIST No. 78, he explained
why he believed the judiciary would be the 'least dangerous" branch:

Whoever attentively considers the different departments of power must perceive
that, in a government in which they are separated from each other, the judiciary,
from the nature of its functions, will always be the least dangerous to the political
rights of the Constitution; because it will be least in a capacity to annoy or injure
them. The executive not only dispenses the honors, but holds the sword of the
community. The legislature not only commands the purse but prescribes the rules
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but just as emphatically, Brennan stated that the courts, which are
"Iinsulated ... from political pressures, and charged with the duty of
enforcing the Constitution,... are in the strongest position to insist that
unconstitutional conditions be remedied, even at significant financial
cost." 1 Brennan's proposed level of judicial intervention is unparal-
leled in any Supreme Court decision, concurrence, or dissent regarding
prison conditions.

The Rehnquist Court: Justice Brennan's View Loses Support and the
Retrenchment on Sweeping Equitable Powers Continues. Despite
Justice Brennan's concurrence in Rhodes, a 1987 Rehnquist Court
decision-Thrner v. Safleyo--illustrates a further retrenchment from
the judicial activism on prisoners rights from the Seventies. In Turner,
the Court rejected a district court's use of the strict scrutiny standard to
determine if certain prisoner regulations were unconstitutional"o and
instead adopted a rational relationship standard.' Although the
challenged regulations--one restricting correspondence between inmates
at different institutions and the other permitting an inmate to marry
only upon a compelling reason approved by the superintendent-were
not contested as an Eighth Amendment violation, the Court's holding
illustrates a retreat from the expansion of prisoners' rights which arose
in the decade before."so

More recently, the Court has placed parameters on minimum
conditions to provide guidance to lower federal courts in intervening in
prison aidministration. so4 'In DeShaney v. Winnebago County Depart-
ment of Social Services,"'5 the Court resurrected an earlier limitation
on the Eighth Amendment, writing that the amendment only applies to
criminal prosecutions where the state acquires the power to punish
through a formal adjudication of guilt.av The Court rejected plaintiff's

by which the duties and rights of every citizen are to be regulated. The judiciary,
on the contrary, has no influence over either the sword or the purse; no direction
either of the strength or of the wealth of the society, and can take no active
resolution whatever. It may truly be said to have neither FORCE nor WILL but
merely judgment; and must ultimately depend upon the aid of the executive arm
even for the efficacy of its judgment.

Id. (capitalization in original).
199. 452 U.S. at 359 (emphasis added).
200. 482 U.S. 78 (1987).

.201. Id. at 83.
202. Id. at 89.
203. Id. at 81-82.
204. DeShaney v.,Winnebago County Dep't of Social Servs., 489 U.S. 189 (1989).
205. 489 U.S. 189 (1989).
206. Id. at 199 n.6 (quoting Ingraham v. Wright, 430 U.S. 651, 671-72 n.40 (1977)).
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argument that a juvenile court's release of a child to the custody of his
abusive father was cruel and unusual.' The child was harmed "while
he was in the custody of his natural father," not during his temporary
custody in a hospital under juvenile court order. 2° Although dicta, the
Court explained the applicability and breadth of the Eighth Amendment:

[When the State takes a person into its custody and holds him there
against his will, the Constitution imposes upon it a corresponding duty
to assume some responsibility for his safety and general well-being
.... The rationale for this principle is simple enough: when the State
by the affirmative exercise of its power so restrains an individual's
liberty that it renders him unable to care for himself, and at the same
time fails to provide for his basic human needs--e.g., food, clothing,
shelter, medical care, and reasonable safety-it transgresses the
substantive limits on state action set by the Eighth Amendment

209

While DeShaney does not expressly limit a federal court's equitable
jurisdiction over alleged cruel and unusual conditions, the decision
suggests a narrower scope of judicial review involving "basic human
needs... [such as] food, clothing, shelter, medical care, and reasonable
safety."' Outside of this narrow scope, it appears the Court may
strike down equitable orders imposing educational standards, physical
training privileges, visitation rights, and similar matters, unless the
condition of confinement is contested on a different constitutional basis
than the Eighth Amendment. Even this narrow scope must be analyzed
in the context of the "deliberate indifference" standard of Estelle v.
Gamble 1'

While the scope of judicial review appears narrow, recent decisions
indicate that the Court reads "basic human needs" broadly. In 1992 in
Hudson v. McMillan,1 the Court prohibited the use of force that

207. Id. at 201.
208. Id.
209. Id. at 199-200 (citing Estelle v. Gamble, 429 U.S. 97, 103-04 (1976)). The Court

went on to explain that: "The affirmative duty to protect arises not from the State's
knowledge of the individual's predicament or from its expressions of intent to help him, but
from the limitation which it has imposed on his freedom to act on his own behalf." Id. at
200 (citing Estelle, 429 U.S. at 103).

210. Id. at 200.
211. See supra note 150 and accompanying text. The Court has developed the Estelle

v. Gamble test into a two part showing: (1) an "objective" requirement that the inmate
actually show the contested prison condition has harmed him or his class; and (2) the
"subjective" requirement of "deliberate indifference" of the contested condition by the prison
authorities. See, e.g., Helling v. McKinney, 113 S. Ct. 2475 (1993).

212. 112 S. Ct. 995 (1992).
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caused a prisoner minor injuries 13 This past term, in Helling u.
McKinney,214 the Court held that a non-smoking inmate's involuntary
exposure to environmental tobacco smoke-that is smoke from continu-
ously burning cigarettes or released from other inmates breathing-- -may
be a condition of confinement against which the cruel and unusual
clause protected, despite the inmate's failure to show that he was
"currently suffering serious medical problems" caused by the smoke.218

Because the condition caused a "future harm" to the inmate rather than
an immediate harm, the Court based its argument on the basic human
need of "'reasonable safety'" rather than on medical care.21

Of interesting legal note is Justice Thomas' dissent, joined by Justice
Scalia, in Helling v. McKinney. Justice Thomas examined the cruel and
unusual clause from the perspective of its literal meaning at the time of
ratification of the Eighth Amendment. 27  His essential argument is
that the phrase "cruel and unusual punishment" hinges on the word
"punishment," which "[alt the time the Eighth Amendment was ratified
... referred to the penalty imposed for the commission of a crime."'
The term "punishment," he argues, was never intended to apply to
subsequent conditions of confinement after a judge's or jurys levy of
sentence. 2" He noted that it was not until the 1960s that lower courts
began applying the Eighth Amendment to prison deprivation:

[A]lthough the evidence is not overwhelming, I believe that the text
and history of the Eighth Amendment, together with the decisions
interpreting it, support the view that judges or juries-but not jail-
ers-impose "punishment." At a minimum, I believe that the original
meaning of "punishment," the silence in the historical record, and the
185 years of uniform precedent shift the burden of persuasion to those

213. Id. at 997.
214. 113 S. Ct. 2475 (1993).
215. Id. at 2480-82. The Court remanded the case to allow the inmate to show that the

environmental tobacco smoke posed an unreasonable risk of serious damage to his future
health and that the Nevada state prison authorities had acted with deliberate indifference
to his condition. Id.

216. Id. at 2480-81 (quoting DeShaney v. Winnebago County Dep't of Social Servs., 489
U.S. 189, 200 (1989)) The Court cited with approval two lower court cases which had
ordered injunctive relief for potentially dangerous conditions. Id. (citing Gates v. Collier,
501 F.2d 1291 (5th Cir. 1974) (inmates entitled to relief for threat to personal safety from
exposed electrical wiring, deficient firefighting measures, and mingling of inmates with
contagious diseases with unexposed inmates); Ramos v. Lamm, 639 F.2d 559, 572 (10th
Cir. 1980) (inmate need not wait until after an assault before obtaining injunctive relief
ordering adequate security)).

217. 113 S. Ct. at 2482-83 (Thomas, J., dissenting).
218. Id. at 2483.
219. Id.
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who would apply the Eighth Amendment to prison conditions. In my
view, that burden has not yet been discharged.=

Although only two Justices joined in this dissent, this view represents
a significant departure from the majority decision in Hutto and Justice
Brennan's concurrence in Rhodes. If other recently appointed Justices
adopt this trend, the primary constitutional basis for prisoners' rights
litigation-the cruel and unusual punishment clause-will be unavail-
able."l Prisoners will have to contest the constitutionality of their
judge or jury-levied sentence rather than their conditions of confinement.

The Present and the Future: Has the Court Struck a Balance or Will
District Courts' Equitable Powers in Prisoners' Rights Cases Continue to
Narrow? At present, another decision as broad as Hutto v. Finney-
permitting a district judge substantial involvement in prison manage-
ment-appears unlikely. Furthermore, the Rehnquist Court would likely
frown on the type of judicial activism in the area of prison conditions,
which was encouraged by Justice Brennan's concurrence in Rhodes.
Instead the trend appears to be to limit judicial intervention to the
narrow scope of "basic human needs" of prisoners, although the Court
tends to read the idea of "basic human needs" broadly. Although Justice

220. Id. at 2484.
221., While other Justices have not adopted'this view, at least one circuit has suggested

it. See Strickler v. Waters, 989 F.2d 1375 (4th Cir. 1993). In Strickler the Fourth Circuit
wrote: "The Eighth Amendment does not prohibit cruel and unusual prison conditions; it
prohibits cruel and unusual punishments." Id. at 1381. The court was distinguishing
between a prisoner contesting his alleged double bunking, limited exercise opportunities,
and inadequate ventilation-which are not necessarily unconstitutional conditions-and
suffering a serious injury from serious deprivations of identifiable human needs which
more likely is unconstitutional. Id

In line with the trends of the Rehnquist Court, the recent Violent Crime Control and
Law Enforcement Act of 1994 also has limited and defined the injunctive powers of the
federal judiciary in prison overcrowding Eighth Amendment cases. Pub. L. No. 94-_,
§ 20409 (H.R. 3355-32 to -33) (September 15, 1994) (to be codified at 18 U.S.C. § 3626).
The Act requires an inmate to prove that an overcrowded condition "cause[d] the infliction
of cruel and unusual punishment of that inmate" rather than of the general inmate
population. d. § 3626(aX1) (emphasis added). Furthermore, a court may not place a
ceiling on inmate population in a detention facility unless crowding is inflicting cruel and
unusual punishment on "particular identified prisoners." Id. § 3626(b)(1). Most
significantly, the Act mandates that at a minimum of two-year intervals a federal court
review its injunctive order or consent decree at the request of the prison authority. Id.
* 3626(c).

Congress has also attempted in this Act to limit the remedial power to correct nothing
beyond the immediate constitutional violation: "(2) RELJEF.-The relief in a case described
in paragraph (1) shall extend no further than necessary to remove the conditions that are
causing the cruel and unusual punishment of the plaintiff inmate."
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Thomas' dissent in Helling v. McKinney is a significant, departure from
the interpretation of the cruel and unusual clause over the last twenty
years, he lacks the necessary votes to swing the Court to adopt his
reading of the clause. However, his dissent clearly illustrates that the
debate over the extent to which lower courts may grant equitable relief
in prisoners' rights cases has shifted away from judicial activism towards
judicial restraint.

Examples. of Injunctive Relief Granted by Lower Courts
Applying the Cruel and Unusual Clause. In the decades before and
after Hutto v. Finney, many lower federal courts exercised significant
and formidable equitable powers in correcting what the courts consid-
ered unconstitutional prison conditions. The equitable remedies have
included, inter alia, ordering the funding of projects to build or renovate
facilities; the release of prisoners to reduce overcrowding; the setting of
prison caps in state and local facilities; the removal of senior prison
authorities; the termination of inmate privilege programs which favor
trusted prisoners over others; the funding of rehabilitation and education
programs; and the appointment of a state governor as a receiver over a
state correctional system. Invariably almost every district court decision
predating Milliken v. Bradley is devoid of any legal reasoning as to
whether an equitable remedy is appropriate.2" The cases also lack
any analysis based on Rule 65 governing injunctive relief in the Federal
Rules of Civil Procedure.2"

Rather, the district'courts almost uniformly make either explicit or
implicit factual findings as to whether the prison conditions are
unconstitutional and whether prison administration officials have been
delinquent in rectifying the unconstitutional conditions. If so, then the
district courts order equitable relief. Highlighting some of these cases
illustrates the breadth of the equitable remedies courts have ordered to
correct prison conditions.

A Sampling of Lower Court Decisions Invoking Equitable Remedies In
Prisoners' Rights Cases. Although the cited cases are merely a
sampling of the thousands of prisoners' rights cases filed in the last
thirty years, they are illustrative of the broad remedial powers that some
district courts have wielded.

In Holt v. Sarver,"" one of the lower court decisions leading to the
Supreme Court's precedential decision in Hutto v. Finney, the Eastern

222. 433 U.S. at 267. See supra notes 170-76 and accompanying text.
223. FED. R. CIv. P. 65.
224. 309 F. Supp. 362 (E.D. Ark.1970), affld, 442 F.2d 304 (8th Cir. 1971).
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District of Arkansas, finding state prison conditions unconstitutional,
directed the "overhaul" of the "trusty" guard system (i.e., using
privileged inmates to guard and supervise other inmates) and the hiring
of trained "free world personnel as soon as possible";225 the subdividing
of open bay prison barracks;22 and the feeding of isolation prisoners
in the mess hall after other prisoners have eaten rather than in their
isolation cells. 7  As to the costs of complying with the order, the
court wrote, "[ilf necessary steps cost money, and they will, Respondents
must move as rapidly as funds become available."' If the political
branches of the Arkansas state system did not provide funding as
rapidly as the court instructed, the court in closing its opinion left no
doubt as to, its feelings:

Let there be no mistake in the matter; the obligation of the Respon-
dents to eliminate existing unconstitutionalitiesdoes not depend upon
what the Legislature may do, or upon what the Governor may do, or,
indeed, upon what Respondents may actually be able to accomplish.
If Arkansas is going to operate a Penitentiary System, it is going to
have to be a system that is countenanced by the Constitution of the
United States.m

In Barnes v. Government of the Virgin Islands, 0 the District of St.
Croix, after receiving a report from a court-appointed commission,
ordered the Virgin Islands Commissioner of Public Safety to "remove"
the Acting Warden and Acting Captain and to employ "[qlualified staff"
with adequate job incentives."5 The court found that the conditions
at the St. Croix correctional facility were such that there were little or
no rehabilitation opportunities for inmates; "glaring deficiencies ... in
the areas of medical, dental and psychiatric care;" and excessive
visitation limitations and mail censorship. 2  The court further
ordered, in a sweeping and lengthy memorandum, inter alia, that inmate
rules and regulations be published and circulated among prisoners;2"
that inmates be classified as to their individual vocational, education,
recreational, religious, and work needs;" 4 that a rehabilitation pro-

225. 309 F. Supp. at 383-84.
226. Id. at 384.
227. Id. at 384-85.
228. Id. at 385.
229. Id.
230. 415 F. Supp. 1218 (DV.I. 1976).
231. Id. at 1231-32.
232. Id. at 1226-28.
233. Id. at 1232.
234. Id. at 1234-35.
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gram providing "[elach inmate.., be assigned a meaningful job based
on his abilities and interests, and according to institutional needs"; 5

that visitation hours be expanded;= that a dietician be employed to
consult on menu planning; 7 that medical care "be comparable in
quality and availability to that obtainable by the general public";
that pre-trial detainees be held separately from sentenced offenders;
and that an office be provided for a legal services attorney to confer with
prisoners.m4 The district court specifically held that "[ilnadequate
funding is not a legitimate excuse when constitutional rights are being
bought."24 In "Closing Remarks," the judge wrote: "I am extremely
reluctant to interfere. I have great reverence for the separation of
powers doctrine."2' 2 Nonetheless the judge said the district court
would "not shy away in the face of charges of judicial activism when it
acts to protect the fundamental constitutional rights of the person
protected thereby." '

In Anderson v. Redman,' involving the interpretation of a state law
requiring that single cells contain sixty square feet of floor space and
prisoners not be permanently housed in libraries, television rooms, or
temporarily housed in walkways," 5 the District of Delaware found the
State of Delaware in violation of its own law and ordered the reduction
of inmate population.'" Although the court enumerated a series of
alternate remedies, the court suggested under threat of "ordering an
immediate reduction in prison population"' 7 that Delaware initiate a
"controlled reduction" system releasing those "least likely to present a
threat to society."2"

In Newman v. Alabama,"" the Middle District of Alabama in 1979
ordered the Alabama Governor appointed as receiver of the Alabama
State Board of Corrections for its failure to comply with prior court

235. Id. at 1233.
236. Id. at 1234.
237. Id.
238. Id. at 1234-35.
239. Id. at 1235.
240. Id.
241. Id. at 1227.
242. Id. at 1230.
243. Id. at 1231.
244. 429 F. Supp. 1105 (D. Del. 1977).
245. Id. at 1123.
246. Id. at 1128.
247. Id.
248. Id. at 1127.
249. 466 F. Supp. 628 (M.D. Ala. 1979).
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orders directing correction of state prison conditions.' 0 In 1972 and
again in 1976, the district court had ordered the State Board of
Corrections to remedyunconstitutional conditions which it said "violated
any judicial definition of cruel and unusual punishment."21 By 1979
the Board of Corrections had not taken the steps necessary to remedy
these conditions, partly because "the state legislature had failed to
provide adequate funds." 2 The district court, upon the Governor's
petition, designated him temporary receiver to resolve problems of
overcrowding; segregation and isolation; inadequate classification;
physical and mental health care; protection from violence; inmate living
conditions; unsanitary food service; unmeaningful work, recreation, and
educational 'opportunities; and physical facilities and staff.2 The
court emphasized three "essential thrust[s]" that it wanted corrected: (1)
creation of a meaningful work program; (2) protection of inmates from
physical and sexual assault of other inmates; and (3) the availability of
a basic education program.2 Although the court-appointed receiver
was an elected state government official, the use of federal equitable
powers in this way to transfer state government power between agencies
or officials is unprecedented.

Although an equal protection case and not one based upon the cruel
and unusual clause, in Glover v. Johnson," the Eastern District of
Michigan appointed an administrator to design and implement
educational programs for female inmates and to implement a post-
secondary degree program. 26  Because male inmates in male prison
facilities had greater educational opportunities, the court believed the
Michigan Department of Corrections had violated the female inmates'
equal protections rights. 7  On appeal, the Sixth Circuit found that
the district court had failed to make sufficient factual findings to support
its injunction and its appointment of an administrator and vacated the
injunction."8 On remand, the district court handed down a forty-four

250. Id. at 635.
251. Id. at 629.
252. Id. at 630.
253. Id. at 636.
254. Id. at 637.
255. 659 F. Supp. 621 (E.D. Mich. 1987), vacated and remanded, 855 F.2d 277 (6th Cir.

1988), on remand, 721 F. Supp. 808 (E.D. Mich. 1988), affd in part and rev'd in part, 934
F.2d 703 (6th Cir. 1991).

256. 659 F. Supp. at 623.
257. Id. at 621-22.
258. Glover v. Johnson, 855 F.2d 277, 278 (6th Cir. 1988).
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page published opinion with exhaustive factual findings.2 9 ,On appeal
for the second time, the Sixth Circuit affirmed the appointment of a
special administrator to resolve the equal protection violation.260

In Laaman v. Helgemoe, ' the District of New Hampshire found,
inter alia, that punishment for a crime which spawns future crimes and
more punishment serves no valid legislative purpose, resulting in the
unconstitutional "'gratuitous infliction of suffering.'"2 2  The court
reasoned that "the totality of the conditions of confinement must be
considered in determining the extent to which the state is obligated to
provide opportunities to stave off degeneration and to minimize
impediments to reform."2

' The district court enumerated a lengthy
list of "debilitating conditions" including, inter alia, "traumatic introduc-
tion to prison life in the quarantine period"; the failure to diagnose,
classify, and separate the violent, deranged, and diseased from the
general population; inadequate medical and mental health care; idleness
and inactivity of prisoners; scarcity, of vocational and educational
training and religious programs; the "dirty, dark, brooding physical
buildings"; and the failure of officials to fulfill promises on programs,
opportunities, and treatments.' Based on these findings, the district
court concluded that, "[elven though no single conditionof incarceration
[rose] to the level of a constitutional violation, exposure to the cumula-
tive effect of prison conditions may subject inmates to cruel and unusual
punishment. '" The last condition is particularly noteworthy because
the district court did not find a present physical imprisonment condition
unconstitutional..2 6  Rather, it found that the lack of fulfilling future
promises was unconstitutional. 7 It does not follow that fulfilling or
not fulfilling future promises has anything to do with the present
condition of a prison.

In Lightfoot v. Walker,' s the Southern District of Illinois ordered,
inter alia, that the State of Illinois's Menard Correctional Center include

259. Glover v. Johnson, 721 F. Supp. 808 (E.D. Mich. 1989), affd in part and rev'd in
part, 934 F.2d 703 (6th Cir. 1991).

260. Glover v. Johnson, 934 F.2d 703, 705 (6th Cir. 1991). The Sixth Circuit did
reverse part of the district court's finding that Michigan prison officials were in contempt
but held that plaintiffs were entitled to attorney fees. I& at 717.

261. 437 F. Supp. 269 (D.N.H. 1977).
262. Id. at 316 (quoting Estelle v. Gamble, 429 U.S. at 102-03).
263. Id. at 317.
264. Id. at 324-25.
265. Id. at 322-23.
266. Id. at 324-25.
267. Id.
268. 486 F. Supp. 504 (S.D. Ill. 1980).
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mental health services as part of its medical services program and
employ a sufficient number of full-time psychiatrists, clinical psycholo-
gists, and support staff to provide adequate screening of new prison
admittees; emergency mental health intervention; and ongoing counsel-
ing and therapy. 9  In order to insure that the court's order was
implemented, the court appointed a master to monitor compliance. 0

The order authorized the master to have "unlimited access" to prison
facilities and premises; to conduct confidential interviews; to require and
receive written staff reports; and to hire a full-time staff consultant for
assistance." Any "[niecessary expenses for carrying out the Master's
duties" were "taxed as part of the costs of this case against the
defendants in their official capacities."272

In Feliciano v. Barcelo,273 the District of Puerto Rico, while holding
that solitary confinement of "young adults" was unconstitutional,274

concluded the continued use of "calabozos" (small solitary confinement
cells with limited lighting, heat, and ventilation and lack of drinking
water and working toilets 75) in Puerto Rican prisons "physically
violate[d] the Eighth Amendment proscriptions."26 Citing a line of
cases originating in Swann v. Charlotte-Mecklenburg Board of Educa-
tion, 7 the district court wrote "'[oince a right and a violation have
been shown, the scope of a district court's equitable powers to remedy
past wrongs is broad, for breadth and flexibility are inherent in
equitable, remedies."'"7  Although balancing state interests with
prisoners' rights, the court concluded that "[tihe 'calabozos' must go" and
explained there was no justification for them whether isolating mentally
ill prisoners or prisoners with communicable diseases. 9  Similar to
the Southern District of Illinois in Lightfoot v. Walker, the Puerto Rican
court also ordered that immediate psychiatric attention be provided to
mentally ill prisoners and appointed a medical director to implement its
mandate. °

269. Id. at 527-28.
270. Id. at 528.
271. Id. at 529.
272. Id.
273. 497 F. Supp. 14 (D.P.R. 1979).
274. 1d at 35.
275. Id.
276. Id.
277. 402 U.S. 1 (1971).
278. 497 F. Supp. at 36 (quoting Smith v. Sullivan, 553 F.2d 373, 381 (5th Cir. 1977)).
279. Id. at 37.
280. Id. at 39-40,
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In Ramos v. Lamm,' the District of Colorado ordered the State,
inter alia, to close the maximum security unit of the Colorado State
Penitentiary because of unconstitutional conditions. 2  The Tenth
Circuit, sustaining in part the district court's findings, remanded the
remedial order to the district court to reconsider the remedy in light of
state action.2" The Colorado Legislature, apparently in response to
the prisoners' suit, "appropriated large amounts of money for the
construction of a new correction facility to accommodate the inmates"
from the older unit and "authorized funds for 90 new staff positions" for
the new facilities.' Clearly the threat of a federal court closing a
maximum facility had a political impact on that legislative body.

In Gates v. Collier,' -the Fifth Circuit, in affirming the Northern
District of Mississippi's order mandating the training and equipping of
150 new prison employees at a cost of $1.4 million and the construction
and renovation of facilities, held that the "[s]hortage of funds is not
justification for continuing, to deny citizens their constitutional
rights."' The Circuit cited the famous passage, in Swann v. Char-
lotte-Mecklenburg Board of Education that upon the showing of a
constitutional violation, "'the scope of a district court's equitable powers
to remedy past wrongs is broad, for breadth and flexibility are inherent
in equitable powers.' "" Although Mississippi state officials showed
that they had taken steps to improve prison facilities, unlike the Tenth
Circuit in Ramos v. Lamm, the Fifth Circuit declined to vacate or amend
any part of the district court's original order.'

In Todaro v. Ward," the Second Circuit affirmed a permanent order
of the Southern District of New York mandating in detail the times and
type of health services provided inmates at New York's Bedford Hills
Correctional Facility.m The court wrote that "all too often an inmate
in need of treatment has been denied access to medical help by arbitrary
procedures and misadministration so gross that it must be deemed
willful." 1 Citing Estelle v. Gamble, the Circuit noted that deliberate

281. 485 F. Supp. 122 (D. Colo. 1980).
282. Id. at 169.
283. Ramos v. Lamm, 639 F.2d 559, 586 (10th Cir. 1980), cert. denied, 450 U.S. 1041

(1981).
284. 639 F.2d at 586 (emphasis in original).
285. 501 F.2d 1291 (5th Cir. 1974).
286. Id. at 1320.
287. Id. (quoting Swam v. Charlotte-Mecklenburg Bd. of Educ.i 402 U.S. 1, 15 (1971)).
288. 501 F.2d at 1321.
289. 565 F.2d 48 (2d Cir. 1977).
290. Id. at 50.
291. Id.
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indifference to inmates' medical needs could constitute an Eighth
Amendment violation.2" While concluding that it was "certainly not
pleased to envision the district court assuming a permanent role in the
administration of medical care at Bedford Hills[,] ... [the court was]
equally reluctant to countenance an abdication of responsibility in
correcting [constitutional] defects.' F

In Inmates of Occoquan v. Barry,2" the District of Columbia district
court, using standards established by professional organizations,295

held that "chronic overcrowding" and "numerous deficiencies" in the
District of Columbia's Occoquan Facility "combine[d] cumulatively to
subject [prisoners] to cruel and unusual punishment."' As a result,
the court imposed an institution-wide population cap of 1,281, with each
of the nineteen housing units having an individual unit population
cap. 2

7

, The District of Columbia Circuit vacated the population cap, 28

finding that it "was much too blunt an instrument in view of the
[district] court's specific findings"' and because "a population limit,
or put another way, a minimum square footage requirement, directly
implicates decisions with which the political process is charged."28

Citing a series of Supreme Court cases, including Milliken v. Bradley
and Hutto v. Finney, the court wrote that: "the [Supreme] Court [had]
uniformly held. that the scope of constitutional violations determines the
scope of constitutional remedies, and that the equitable powers of the
federal courts are at their broadest only after state officials default in
their obligation to remedy constitutional wrongs."8 1 The court also
criticized the district court's reliance on standards set by professional
organizations rather than "the public's attitude toward a given sanction
or condition. 8 2 Citing the Supreme Court's decision in Rhodes v.
Chapman, the court emphasized that "it is decency--elementary

292. Id. at 52.
293. Id. at 54.
294. 650 F. Supp. 619 (D.D.C. 1986), vacated and remanded, 844 F.2d 828 (D.C. Cir.

1988), on remand, 717 F. Supp. 854 (D.D.C. 1989).
295. Some of the organizations which promulgated the standards upon which the

district court based its opinion were the American Public Health Association, the American
Correctional Association, the Occupational Safety and Health Administration, and the
National Fire Protection Association. 650 F. Supp. at 620-21, 626.

296. Id. at 634.
297. Id. at 634-35.
298. Inmates of-Occoquan v. Barry, 844 F.2d 828, 844 (D.C. Cir. 1988).
299. Id. at 842.
300. Id. at 842-43.
301. Id. at 843.
302. Id. at 836-37 (emphasis in original).
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decency-not professionalism that the Eighth Amendment is all
about."0 3 Emphasizing that the political branches were charged with
determining "how many prisons to build and how large to build
them,"' the circuit court concluded that the district courts had
acted beyond its equitable powers in imposing the population limit
without seeking specifically to correct identified constitutional deficien-
cies.oc

In Williams v. Lane,'0 7 the Seventh Circuit took a strikingly differ-
ent view than the District of Columbia Circuit in Occoquan and affirmed
the district court's appointment of a special master' to implement its
orders regarding converting usable space to activity areas, building a
dinning room for protective custody prisoners, and providing vocational
training to inmates in their cells, inter alia.co While the District of
Columbia Circuit in Occoquan strongly emphasized relegating prison
condition problem solving to prison administrators,"'0 the Seventh
Circuit found the judicially appointed special master an appropriate tool
to remedy unconstitutional prison conditions.311 Although cautioning
lower courts that appointing a special master was "'the exception and
not the rule,' 312 the Seventh Circuit concluded that a special master
was "particularly desirable" since Illinois Department of Corrections
officials insufficiently complied with a previous district court order:

303. Id. at 837.
304. Id. at 843.
305. On remand, the district court made exhaustive factual findings and once again

held the conditions at Occoquan unconstitutional, ordering the District of Columbia to
prepare and submit written plans on how it would correct the constitutional violations.
Inmates of Occoquan v. Barry, 717 F. Supp. 854, 869 (D.D.C. 1989).

306. 844 F.2d at 844. In a similar case where an appellate court believed a district
court exercised too much equitable power, the Ninth Circuit ordered the modification of a
district court's permanent injunction governing conditions of confinement and segregation
procedures at the San Quentin and Folsom facilities of the California Department of
Corrections. Toussaint v. McCarthy, 801 F.2d 1080, 1085 (9th Cir. 1986), modifying 597
F. Supp. 1388 (N.D. Cal. 1984). Writing that "[injunctive relief against a state agency or
official must be no broader than necessary to remedy the constitutional violation," 801 F.2d
at 1086, the court concluded that "injunctive restraints that exceed constitutional minima
must be narrowly tailored to prevent repetition of proved constitutional violations, and
must not intrude unnecessarily on state functions." Id. at 1087 (citations omitted). The
court added "[tlhe commission of a federal judge is not a 'general assignment to go about
doing good.'" Id. (quoting Jett v. Castaneda, 578 F.2d 842, 845 (9th Cir. 1978)).

307. 851 F.2d 867 (7th Cir. 1988).
308. Id. at 883-85.
309. Id. at 875.
310. 844 F.2d at 844.
311. 851 F.2d at 883-84.
312. Id. at 884 (quoting 5A MOORE'S FEDERAL PRACTICE 53.05[3] n.42 (1987)).
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"appointing a master directed to supervise and coordinate the actions of
prison officials to effectuate full compliance is especially appropriate for
cases such as this challenging conditions of confinement."' 3

In Stone v. City of San Francisco, 14 the Ninth Circuit in 1992
affirmed a district court contempt order against San Francisco for its
failure to comply with a consent decree governing City jail population
levels but vacated that part of the order which allowed the Sheriff to
override applicable state laws for early releases of prisoners.3 5 The
Ninth Circuit apparently, was seeking some balance between equitable
authority to remedy insufficient correctional facilities and state and local
statutes intended to insure lengthy sentences of criminals.

Does the Sampling of Cases Show Any Consistency in Lower Court
Analysis of When Equitable Remedies are Appropriate in Prisoners'
Rights Suits? If the sampling of cases illustrates anything, it shows
that the circuits and districts have adopted differing interpretations of
the same Supreme Court decisions. The key issue-when a district court
may directly intervene in management of a single prison or a prison
system-varies from the recent restrictive view of the District of
Columbia Circuit 1 6 to the interventionist view of the Seventh Cir-
cuit.3 17 Although the Supreme Court has taken a more conservative
view of intervention in the last decade, the lower courts' are inconsistent
in their view of when the use of broad federal equitable remedies to
resolve unconstitutional prison conditions is appropriate.

The Final Analysis of the Case Study on Prisoners' Rights
Suits: Are There Really Any Limits on the Equitable Remedies
a District Court May Levy Once It Finds Prison Conditions Cruel
and Unusual? Despite the recent Rehnquist Court decisions suggest-
ing a conservative move towards less judicial intervention and less use
of broad equitable relief, the Supreme Court decisions over the last
thirty years in many ways are just as across the board as the district
and circuit courts. On one hand, opinions such as Hutto v. Finney and
Swann v. Charlotte-Mecklenburg Board of Education appear to permit
broad equitable relief--including the spending of state and local funds
and the management of, the prison facility by a court-appointed
master-upon a simple showing of an Eighth Amendment violation. On

313. Id.
314. 968 F.2d 850 (9th Cir. 1992).
315. Id. at 865.
316. Inmates of Occoquan v. Barry, 844 F.2d 828 (D.C. Cir. 1988).
317. William v. Lane, 851 F.2d 867 (7th Cir. 1988).
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the other hand, Milliken v. Bradley and DeShaney v. Winnebago County
Department of Social Services suggest both a narrower reading of the
Eighth Amendment and a limitation on a district court's exercise of
equitable powers, insuring that district courts draft narrowly tailored
orders taking into account state and local authorities' interest in
managing their own affairs.

Although the Rehnquist Court and recent appellate court decisions
have a conservative bent, there is ample precedent over the last thirty
years for a district court to take sweeping action to rectify an alleged
Eighth Amendment violation. District court judges, most of whom are
savvy to the costs of litigation and the burdens of discovery and trial,
know that, despite the conservative trend, they can restrain state and
local prison authorities for some time and threaten a negative outcome
unless the authorities consent to some or all of the remedies sought by
the prisoners.

Finally, with respect to Professor Fuller's arguments,"'8 the effects
of prison reform litigation have not been unambiguously beneficial or in
important respects what the plaintiffs desired. Professor Horowitz notes
that such cases have resulted in a loosening of prison authority and the
building of new prisons.319

318. See supra note 3 and accompanying text.
319. Professor Horowitz observes:

Through the 1970's, there was a dramatic increase in decrees ordering the
amelioration of prison conditions and the reduction of overcrowding. The decrees
had a variety of effects, alone and in combination with other forces. The
conditions in which some prisoners were housed certainly improved, but
authorities sometimes were impelled to comply with judicially-imposed space
requirements by shifting some prison inmates into much less adequate local jails.
Some prisoners were plainly worse off after the decrees. In at least some state
institutions, judicial recognition of prisoners' rights seems also to have loosened
the authority and self-confidence of custodial personnel and concomitantly
strengthened the power of prison gangs, making inmates more vulnerable to
physical abuse. One prisoner's right may be another's torment ....

Prison litigation and mandatory sentencing together produced an unanticipated
legislative response .... Prison reform decrees combined with determinate
sentences to put great pressure on existing prison facilities and to make
construction of new facilities look increasingly attractive to decisionmakers ....
It hardly needs to be said that this is not at all the way prison reformers wanted
the issue to be framed in state legislatures: they were interested in alternatives
to incarceration, in fewer prisons, not more. The courts and the new sentencing
statutes effectively preempted that whole issue, locking us into prisons until the
twenty-first century.

Donald L. Horowitz, Decreeing Organizational Change: Judicial Supervision of Public
Institutions 1983 DUKE L.J. 1265, 1306-07 (1983).
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C. Desegregation: A Case Study in the Use of the Structural
Injunction

Few cases demonstrate the extent of federal equitable jurisdiction
quite so clearly as Missouri v. Jenkins.Y' In Jenkins, the High Court
confronted the issue of whether a federal district court's equitable
authority to formulate desegregation remedies includes the power to
compel property tax increases.321 Indeed, Jenkins marks the first time
that the Supreme Court permitted a federal district court to impose a
tax on a locality contrary to the dictates of state law."m Although the
Court reversed the district court's direct imposition of a property tax, it
held that the district court possessed the authority to enjoin state tax
law restrictions and compel a local legislative body to impose the very
same tax.323 By approving an order directing the local school board to
increase the property tax to fund a desegregation remedy, the Court, in
effect, sanctioned a federal judicial intrusion into education financing to
a degree previously unimagined.' 2

The procedural history behind the decision in Jenkins is a lengthy one,
beginning in 1977 when the Kansas City Missouri School District
("KCMSD"), together with several students living in the district, filed a
complaint against the State of Missouri and school districts adjacent to
KCMSD alleging that the defendants were operating segregated school
systems.32

320. 495 U.S. 33 (1990).
321. Id. at 50.
322. Id. The Supreme Court has previously stated that federal courts do not possess

the authority to impose taxes. See Moses Lake Homes, Inc. v. Grant County, 365 U.S. 744
(1961). However, the Supreme Court has indicated that when a local government has
taxing authority under existing state law, a federal court can compel the local body to
impose a tax in order to meet the locale's debt obligation. See Von Hoffman v. City of
'Quincy, 71 U.S. (4 Wall.) 535 (1866). See generally, Martin J. McMahon Annotation,
Propriety of Federal Court's Ordering State or Local Tax Increases to Effectuate Civil Rights
Decree, 76 A.L.R. FED. 504 (1986).

323. 495 U.S. at 58. Justice White wrote the opinion for the majority. He wrote a
unanimous decision for the court as to the timeliness of the certiorari petition of the state,
and was joined by Justices Brennan, Marshall, Blackmun and Stevens as to the remainder
of the opinion. Justice Kennedy, concurring in part and dissenting in part, was joined by
Justices Rehnquist, O'Connor and Scalia.

324. Id. at 37.
325. Id. at 37-44. For a detailed procedural history, see Douglas J. Brocker, Taxation

Without Representation: The Judicial Usurpation of the Power to Tax in Missouri v.
Jenkins, 69 N.C. L. REV. 741, 742-44 & n.9 (1991); Richard W. Gumm & Robert H. Freilick,
Separate But Unequaled: The Need for Interdistrict Relief Based on State Law, 24 URB.
637,638-42 (1992). Professor Freilick represented KCMSD and the plaintiff children in the
Jenkins litigation from its inception until 1980.
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In 1984, after several years of protracted litigation, the district court
found that KCMSD and the State of Missouri had operated a segregated
school system contrary to the dictates of Brown v. Board of Educa-
tion.32 Moreover, Judge Clark concluded that where KCMSD and the
State of Missouri had failed to comply with their constitutional
obligation to eliminate vestiges of a racial discriminatory dual school
system, the district court had not only the authority but the duty to
enter a decree that would correct continuing effects of past discrimina-

326. Jenkins v. Missouri, 593 F. Supp. 1485, 1505 (W.D. Mo. 1984). Brown v. Board
of Educ. (Brown 1), 347 U.S. 483 (1954) rejected the "separate but equal" doctrine of Plessy
v. Ferguson, 163 U.S. 537, 548 (1896), and held that the Equal Protection *Clause of the
Fourteenth Amendment mandated the integration of the public schools. 347 U.S. at 494-
95.

Brown v. Board of Educ. (Brown II), 349 U.S. 294 (1955) was the Supreme Court's first
attempt to prescribe appropriate remedies for public school integration. Brown II held that
the case should be remanded to the district court for a determination of the remedies. Id.
at 299.

According to the Court in Brown II, the responsibility for school integration fell upon
school authorities. Id It was then for the courts to ascertain "whether the action of school
authorities constitutes good faith implementation of the governing constitutional
principles." Id.

The. Court in Brown II provided only general guidance in this undertaking-. "In
fashioning and effectuating the decrees, the courts will be guided by equitable principles.
Traditionally, equity has been characterized by a practical flexibility in shaping its
remedies and by a facility for adjusting and reconciling public and private needs." Id. at
300.

Ten years after Brown I, the Supreme Court revisited the desegregation of public schools
issue in Griffin v. County Sch. Bd., 377 U.S. 218 (1969). In Griffin the Prince Edward
County school board and supervisors had sought to evade the dictates of Brown by refusing
to levy school taxes. As a result, the county schools were closed from 1959 until the
lawsuit in 1964. Id. at 222-23. During the same period, county supervisors authorized
tuition grants to parents of school-age children who attended non-sectarian private schools
and authorized tax credits for donations to such schools. Id. at 233.

The Court in Griffin found that these county ordinances were discriminatory in fact,
although neutral on their. face. Id. On the issue of remedy, the Supreme Court affirmed
the judgment of the district court which enjoined county officials from paying tuition grants
and allowed tax exemptions for donations to private schools. Id. at 232-33.

The Supreme Court went on to state that the equitable powers of the district court
included the authority to order a local government to exercise its authority to raise money
for public schools., Id.

Two years after Griffin, the Court decided Swann v. Charlotte-Mecklenburg Bd. of Educ.,
402 U.S. 1 (1971). In Swann the Court held that the district court had broad powers to
fashion equitable remedies, because local school authorities had failed to remedy a racially
segregated, dual public school system. Id. at 16. The district court's order which
reassigned teachers and required the busing of students to achieve integration was
affirmed as an appropriate exercise of judicial authority to fashion an equitable remedy.
Id. at 16.
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tion, as well as bar discrimination against minorities in the future. 27

The district court went on to order the Missouri State Board of
Education and KCMSD to prepare a plan which would establish a
unitary school system within the KCMSD.'

The equitable remedy imposed by District Court Judge Clark was
extensive. 29 It was designed "to prohibit new violations and eliminate
the continuing effects of prior violations." The court's analysis of the
remedial plan's contents illuminates the inherent difficulties associated
with equitable remedies for constitutional violations.

Rather than focusing exclusively on the need to obtain a more
balanced racial mix in the KCMSD, Judge Clark broadened the remedy
to include a radical-and costly-modification of the school system
because "[n]o party to this case has suggested that this plan should not
contain components designed to improve educational achievement." 1

The remedy for a constitutional violation was expanded to include a
remedy for low-quality education. In other words, a lack of dissent was
interpreted as a call to action. The court concluded, based on the
testimony of two doctors, that segregation itself was the cause of a
system-wide reduction in student achievement. 2 Therefore, desegre-

327. 593 F. Supp. at 1505 (citing Louisiana v. United States, 380 U.S. 145 (1965)).
Judge Clark concluded that "[tihere is no room for doubt" that "Missouri intentionally
created the dual school system" for blacks and whites which violated the Fourteenth
Amendment and Brown. Id. at 1504.

328. Id. at 1506. The State Board of Education and the KCMSD Board of Education
were ordered to submit to the district court within ninety days a plan "which will have the
effect of removing the vestiges of dual school systems." Id.

329. Id. "[Tihe scope of the remedy is determined by the nature and extent of the
constitutional violation." Milliken v. Bradley, 418 U.S. 717, 744 (1974) (Miliken 1). The
three-part test employed by the Supreme Court with regard to equitable issues involving
desegregation has been stated by the Court as follows:

Application of those "equitable principles," we have held, requires federal courts
to focus upon three factors. In the first place, like other equitable remedies, the
nature of the desegregation remedy is to be determined by the nature and scope
of the constitutional violation. The remedy must therefore be related to "the
condition alleged to offend the constitution .... " Second, the decree must indeed
be remedial'in, nature, that is, it must be designed as nearly as possible "to restore
the victims of discriminatory conduct to the position they would have occupied in
the absence of such conduct." Third, the federal courts in devising a remedy must
take into account the interests of state and local authorities in managing their
own affairs, consistent with the Constitution.

Milliken v. Bradley, (Milliken I), 433 U.S. 267, 280-81 (1977) (emphasis added) (citing
Swam v. Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1, 16 (1971) and quoting Milliken
v. Bradley (Milliken 1), 418 U.S. 717, 738 & 746 (1974)).

330. Jenkins v. Missouri, 639 F. Supp. 19, 23 (W.D. Mo. 1985).
331. Id. at 24.
332. Id.
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gation and improved education were merged together as two components
of a remedy to a constitutional violation.

Having disposed of the three major issues: (1) was there a constitu-
tional violation; (2) could a remedy be fashioned; and (3) what were the
goals of the remedy, the court was prepared to address the specific
elements of the plan to improve the schools.' 3 In order to achieve a
triple-A rating and thereby attract white students who might opt for
private schools, and to attract students who lived outside of the KCMSD,
the district court ordered the KCMSD and the State of Missouri to make
a series of improvements, which to date, have cost KCMSD and the
State of Missouri $1.3 billion over and above the normal school
budget.334 This is considerably more than the district court's estimate
of $48,580,386.35

The Eighth Circuit Court of Appeals affirmed Judge Clark's plan, but
modified the funding obligations so that many of the costs, including the
$37 million capital improvements plan, would be borne equally by the
state and KCMSD.33s

333. Id.
334. Just How Good are the Best Schools Money Can Buy? CHARLOTrE OBSERVER,

October 31, 1993, at 1H. -This amount is an extra $36,111 for each of the system's 36,000
pupils.

As part of the plan, the school district established fifty-six magnet schools. An
"agribusiness" high school is equipped with two greenhouses and laboratories. Other
schools include: a business and technology high school, an engineering and technology high
school, and an "advanced-technology" high school which contains sixteen areas of
specialization, included car repair, garment design and construction. Other high schools
prepare students for careers in health care, the military, law enforcement and the fire
service. Central High School, which was recently rebuilt to the tune of $32 million,
features a "computers unlimited" program with one computer for every three pupils and
a "Classical Greece" program, in which instruction in Ancient Greek language and
literature is combined with an Hellenic emphasis on physical training. Central High also
boasts a $5 million swimming pool, a six-lane indoor track, a weight-training room, a fully
equipped gymnasium and fencing courses taught by the former head coach of the Soviet
Olympic fencing team. Id.

For all of this, the racial balance in KCMSD is the same today as when Judge Clark's
order was first issued. Equally significant, improved facilities have done nothing to
improve the educational performance of minority students.

Students in elementary schools which were not transformed into magnet schools
regularly outperform their magnet schools counterparts. Math scores have fallen for
middle-school students, and the dropout rate has risen every year, without fail, since the
court order was entered. The dropout rate now stands at 60%. Id. See also A Lesson?
Mixed Report Card in KC., ROCKFORD REGISTER, November 7, 1993, at 12A-.

335. 639 F. Supp. at 55. In 1987, the court adopted a $265 million capital improve-
ments plan, in addition to the $102,735,631 it had previously ordered. Jenkins v. Missouri,
672 F. Supp. 400, 402-04 (W.D. Mo. 1987).

336. Jenkins v. Missouri, 807 F.2d 657 (8th Cir. 1986), cert. denied, 484 U.S. 816 (1987).
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How to pay for all of these court-ordered improvements quickly
became an issue. Judge Clark concluded that because KCMSD and the
state were jointly and severally liable, capital improvement costs should
be apportioned equally between the two." KCMSD lacked the
resources to finance its portion of the desegregation plan, so the district
court ordered two remedies: (1) a one and one-half percent surcharge on
the Missouri state income tax, and (2) a doubling of the KCMSD tax levy
to four dollars per one hundred dollars assessed valuation."5

As the Eighth Circuit subsequently noted, the school district had no
authority to impose an income tax, and the property tax imposed by
Judge Clark would have required approval by two-thirds of the voters
under the Missouri Constitution. 9 Nevertheless, the Eighth Circuit
generally affirmed the district court, emphasizing the court's equitable
authority to remedy constitutional violations and the supremacy of
constitutional guarantees over state law."

The Eighth Circuit overturned the income tax increases."' Income
taxes had never been imposed by a Missouri school district; thus, the
remedy "restructures the State's scheme of school financing and creates
an entirely new form of taxing authority.' 2  The property tax,
however, was "the established source of revenue for Missouri school
districts, and the basic effect of the district court's order was to set aside
levy limitations on this taxing authority""3

337. 672 F. Supp. at 408.
338. Id. at 412-13. See R.H. Freilick & R.W. Gumm, Separate But Unequaled: The

Need for Interdistrict Relief Based on State, 24 URB. 636, 641-42 (Summer 1992).
339. Jenkins by Agyei v. Missouri, 855 F.2d 1295, 1312 (8th Cir.' 1988). See also supra

note 25.
340. 855 F.2d at 1314., Nonetheless, the Eighth Circuit concluded that federal-state

comity would be furthered by a somewhat different approach. Therefore, the Eight Circuit
ordered that future property tax increases would be enacted by KCMSD, and the district
court could then enjoin the application of state law restrictions on tax increases. Id.

341. Id.
342. Id. at 1315.
343. Id. Missouri was not the first state to confront court-ordered modifications in its

educational funding. See generally Abbott v. Burke, 575 A.2d 359, 400 (N.J. 1990) (New
Jersey Supreme Court's decree required substantial compensatory spending in poor urban
districts to achieve parity with wealthy districts); Rose v. Council for Better Educ., 790
S.W. 2d 186 (Ky. 1989) (Kentucky court required that schools be substantially uniform
throughout the state); Helena Elementary Sch. Dist. No. 1 v. State, 769 P.2d 684, 689-90
(Mont. 1989) (court ordered spending to raise the level of spending for school districts);
Edgewood Indep. Sch. Dist. v. Kirby, 777 S.W.2d 391 (Tex. 1989) (striking down Texas'
school finance statute and calling for "substantially equal access to similar revenues per
pupil at similar levels of tax effort" Id. at 397); Seattle Sch. Dist. No. 1 v. State, 585 P.2d
71 (Wash. 1978) (court required minimum school spending).
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Missouri v. Jenkins presented the Supreme Court with the question
of whether a federal district court's broad equitable authority to
formulate desegregation remedies includes the power to compel property
tax increases.'" The High Court's affirmance of the Eighth Circuit
opinion as to tax increases marks the first time that the Supreme Court
has permitted a federal district court to impose a tax on constituents
contrary to state law.' The Court held that although a district court
could not raise taxes to remedy constitutional violations, it could order
local officials to raise them.'

The State of Missouri argued that the district court's imposed tax
increase violated. Article III, the Tenth Amendment, and principles of
federal-state comity."7 The ,High Court found it "unnecessary" to
reach the Article III and Tenth Amendment issues because the Justices
agreed with the State of Missouri that the tax. increase usurped
principles of comity which governed the: district court's exercise of
equitable jurisdiction. 8'

The High Court concluded that, although the district court abused its
discretion in imposing the tax directly, the Eighth Circuit did not exceed
its authority in directing that, in the future, the district court should
authorize KCMSD to submit a levy to the state tax collection authorities

344. 495 U.S. 33,36 (1990). Justice White delivered the opinion for a unanimous Court
with respect to Parts I and II pertaining to the Court's jurisdiction, and with respect to
Parts III and IV, with respect to the taxation issue, in which he was joined by Justices
Brennan, Marshall, Blackmum and Stevens. Justice Kennedy filed a partial concurrence
in which he was joined by Chief Justice Rehnquist and Justices O'Connor and Scalia.

345. Id. at 1667. A Missouri constitutional limit on property taxeslimited property
taxes to $1.25 per $100 of assessed valuation, unless a majority of the voters approved an
increase up to $3.75 per $100. An increase above $3.75 per $100 required a two-thirds
approval by the voters. Mo. CONST. art. X § 11(b)(c). Thus, the district court's order
raising the KCMSD property tax from $2.05 to $4.00 per $100 of assessment value'clearly
contravened the Missouri Constitution. See Jenkins v. Missouri, 672 F. Supp. 400,411-13
(W.D. Mo. 1987).

346. Jenkins, 855 F.2d at 1311.
347. 495 U.S. at 53-54. The state's petition for certiorari was limited to the issue of

whether the district court possessed the authority to impose a property tax increase. The
Court declined the certiorari requested on the scope of the district court's remedial order.
Id. at 45.

348. Id. at 50. The Court in Jenkins could have avoided the constitutional dilemma
altogether by the imposition of joint and several liability upon KCMSD and the state-a
remedy advocated by the state-whichwould have required the state to fund any portion
of the remedy the local body was unable to raise. See Douglas J. Brocker, Taxation
Without Represenatation: The Judicial Usurpation of the Power to Tax in Missouri v.
Jenkins, 69 N.C. L. REV. 741, 767-69 (1991).
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sufficient to fund its budget, and should enjoin the operation of state
laws that limited or reduced the levy below the requisite amount.' 9

Justice White acknowledged that although the"remedial powers of an
equity court must be adequate to the task ... they are not unlimit-
ed."' ° Indeed, the exercise of equitable authority in furtherance of
constitutional mandates is guided, in part, by "proper respect for the
integrity and function of local government institutions.""

Rather than imposing a tax increase to fund the proposed magnet
school plan, the district court should have authorized or required
KCMSD to levy, the necessary property taxes and could have enjoined
the operation of; state law, which restricted a tax increase. 52  The
majority rejected the criticism in Justice Kennedy's concurrence that any
purported distinction between direct imposition of a court-ordered tax
and a court order mandating that the school district should impose the
tax is a "convenient formalism."m3

Although the majority stated that the difference between court-ordered
tax increases and court-ordered tax increases enacted by a local
government body is "far more than a matter of form," the Court never
explained the constitutional or legal basis for the distinction." As
Justice Kennedy observed, whatever taxing authority the local govern-
ment might exercise outside the boundaries of state law would derive
directly from the federal court.' The Court, however, never ad-
dressed the issue of judicial authority to impose tax increases."
Indeed, the Court affirmed indirectly what it declined to affirm directly:
a federal court's power to tax under federal law through delegation of
authority to KCMSD in contravention of state law. 7

Without characterizing it as such, the Court in Jenkins adopted a
constitutional ends-justifies-an-expansive-equitable-means approach to
the dilemma of school integration.35 Having concluded. that segrega-

349. 495 U.S.,at 52.
350. Id. at 51 (quoting Whitcomb v. Chavis, 403 U.S. 124, 161 (1971)).
351. Id
352. Id.
353. Id. at 51, 63-64.
354. Id at 51.
355. Id. at 64.
356. Id at 65.
357. Id.
358. "It is... clear that a local government with taxing authority may be ordered to

levy taxes in excess of the limit set by state statute where there is reason based in the
.Constitution for not observing the statutory limitation." Id. at 57. Cf Kennedy's
concurrence: Ths case is a stark illustration of the ever-present question whether ends
justify means." Id. 'at 80 (Kennedy, J., dissenting).
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tion is unconstitutional and that magnet schools are an acceptable
equitable remedy, the court endorsed a remedy which overturned state
law and assumed legislative authority, thus raising issues of comity and
due process. 9

Historically, taxation has not been a judicial function."6° The
majority cites Von Hoffman v. City of Quincy", for the proposition that
a federal court can order local governments to levy taxes not previously
authorized under local law. 2 In Hoffman, the holder of bonds issued
by the city petitioned for a writ of mandamus against the city to compel
it to levy taxes sufficient to pay interest coupons then due. The city
relied upon a statute passed after the bonds were issued in support of
its argument that state law restricted its power of taxation." The
Supreme Court held that because the city had the necessary authority
to levy taxes to pay its bonds when the bonds were issued, the statute
impaired the constitutional rights of the bond holders in contravention
of U.S. CONST. art. I, § 10, cl. 1.' Therefore, the statutory limitation
was disregarded and the city was ordered to levy the necessary taxes to
pay its bonds.' Nullifying a statutory scheme which prevents a city
from honoring its contractual bond obligations is a far cry from ordering
a local governing body to raise taxes to fund a court-imposed remedy for
school segregation.'

The most serious problem with the majority's analysis in Missouri v.
Jenkins is that the Court provides no guidance for the parameters of the
federal courts' equitable jurisdiction once the specter of a constitutional
violation has been raised. As Justice Kennedy observes in his concur-

359. Id. at 66.
360. Id. at 65 (quoting THE FEDERALIST No. 78, at 523 (Alexander Hamilton) (J. Cooke

ed. 1961):
The judicial Power of the United States, shall be vested in one Supreme Court,
and in such inferior Courts as the Congress may from time to time ordain and
establish .... The judiciary ... has no influence over either the sword or the
purse, no direction either of the strength or of the wealth of the society, and can
take no active resolution whatever.

361. 71 U.S. (4 Wall) 535 (1867).
362. 495 U.S. at 56-57.
363. Id. at 56.
364. U.S. CONsT. art. I, § 9, cl. 11 prohibits the impairment of contractual obligations.
365. 71 U.S. (4 Wall) at 535.
366. Several circuit courts prior to the decision in Jenkins had concluded that the

manner and methods of school financing to achieve court-ordered desegregation are beyond
federal judicial authority. National City Bank v. Battisti, 581 F.2d 565 (6th Cir. 1977);
Plaquemines Parish Sch. Bd. v. United States, 415 F.2d 817 (5th Cir. 1969). But see Evans
v. Buchanan, 582 F.2d 750 (1978), cert. denied sub nom., Alexis I. duPont Sch. Dist. v.
Evans, 441 U.S. 923 (1980).
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rence, "the judiciary is not free to exercise all federal power; it may
exercise only the judicial power."36 7

Principles of federalism and due process require that "the power of
taxation must be under the control of those who are taxed.'
Moreover, as Justice Kennedy correctly notes, the Supreme Court's
endorsement of the remedy of increased taxes presupposes that increased
taxes is the only available remedy to the dilemma of a segregated school
system.369 However, deciding whether to commit public funds to the
creation of magnet schools is "part of [a] legitimate political debate over
educational policy and spending priorities, not the Constitution's
command of racial equality.3 70

Indeed, the remedy outlined in Jenkins leaves the door open for ever-
increasing judicial activism in the name of equitable jurisdiction. For
example, in the same year that the Court decided Jenkins, it decided
Spallone v. United States. 7' In Spallone, the Court found the City of
Yonkers, New York, liable for violating Title VIII of the Civil Rights Act
of 1968372 by "intentionally enhancing racial segregation in hous-
ing."

3 73

The district court in Spallone ordered the city council to enact
legislation with regard to low-income housing which the council had
previously rejected. 374 Council members were ordered to pass the
legislation or face contempt sanctions.3 76 The Supreme Court granted
certiorari on the issue of sanctions against the council members, not the
city.3176 The Court held that the district court had abused its discretion
and should have waited to see if sanctions against the city alone would
have worked.377 The Court did not, however, state that sanctions
against individual council members could never be used.78 Indeed,
under Jenkins, a district court may order local officials to raise
taxes.37 9 If the officials refise, then under Spallone, local lawmakers

367. 495 U.S. at 67-68.
368. Id. at 68.
369. Id. at 74.
370. Id. at 77.
371. 493 U.S. 265 (1990). Justice Rehnquist wrote the opinion for the Court, joined by

White, O'Connor, Scalia and Kennedy. Justice Brennan filed a dissenting opinion joined
by Marshall, Blackmun and Stevens.

372. 42 U.S.C. § 3601-3619.
373. 493 U.S. at 267.
374. Id. at 271.
375. Id. at 270-72.
376. Id. at 273.
377. Id. at 280.
378. Id.
379. 495 U.S. at 54.
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could arguably be sanctioned if remedies against the locality proved
unsuccessful.'

IV. LODESTAR

A. Creating Norms

As long as the Constitution is accepted, or at least not overthrown, it
successfully functions as a God would in a valid ethical system: its
restrictions and accommodations govern. They could be other than
they are,. but they are what they are, and that is that. There will be,
as with all divine pronouncements, a continuous controversy over what
God says, but whatever the practical importance of the power to
determine those questions, they are theoretically unthreatening. -It is
only when the Constitution ceases to be seen as fulfilling God's
normative role, ceases, that is, to be outside the normative system it
totally constitutes, or when, as is impossible with a real God, it is seen
to have "gaps," that a crisis comes to exist. What "wins" when the
Constitution will not say, or says two things at the same time?

At that point, you see, we are really forced to see ourselves as
lawmakers rather than law finders .... 3

If courts are "to give [the proper] meaning to our public values," they
must have a way of appropriating these values to concrete fact situa-
tions.' 2 Moreover, by the very rationale of our legal system, the b.asis
for these appropriations in particular cases cannot be solely the ethical
intuitions of individual judges. Though in equity they may be "our
chancellors," nonetheless judges' rulings must be susceptible, to
assessment by some standard.

If precedent is the standard, then there must be some way of assessing
the extension of precedent to new cases. If that test is said to be
"evolving standards of decency," there remains the question of by what
logic it is properly applied to new cases. A reviewing court must be able
to say whether the result was reached by acceptable considerations, and
this is a different question from the "correctness" of the result in and of
itself. If the application is within the trial judges "discretion," there
must be a way to review the substantive result of that exercise.

380. See Candace S. Kovacic-Fleischer, The Remedial Problems of Spallone o. United
States and Missouri u. Jenkins, 24 URB. 621, 629 (1992).

381. Arthur Allen Leff, Unspeakable Ethics, Unnatural Law, 1979 DUKE L.J. 1229,
1247 (1979).

382. See Fiss, supra note 3, at 53.
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As the discussions of prisoners' rights and desegregation show, the
state of the law with respect to the use of structural injunctions begs for
clarification as to how constitutional phrases are to apply to cases of first
impression. If judges, who are accountable under the terms of the legal
system of the United States, are to be "norm creators," giving the proper
meaning to our public values, there should be general agreement on how
two questions in principle can be answered. First, how do courts use
value statements to reason about new cases? Second, how can we agree
on which of these statements, such as evolving standards of decency, are
to compel our constitutional jurisprudence? This Article's examination
of how judges use structural injunctions suggests there is currently no
such agreement.

Let us suppose that a federal district judge is asked to decide if certain
previously unlitigated prison conditions offend the Eighth Amendment's
prohibition of cruel and unusual punishment according to society's
evolving standards of decency. Let us further suppose either that no
precedent clearly controls or that precedents conflict. Finally, let us
suppose that the judge is persuaded that the conditions offend society's
evolving standards of decency.

By the canons of judicial reasoning, the judge then needs an adequate
theory of analogy,' one which provides a practical guide to certain
important questions: (1) What are the relevant similarities which justify
the extension of precedent, making the, old rule, crystallized from the
facts of settled cases, predicable of new facts? (2) How is the judge to
determine what is "relevant"? (3) Is there a general test for the
relevance of similarities in the extension of precedent by analogy, and
if so, what role does moral judgment (e.g., evolving standards of decency)
play?

One could interpret evolving standards of decency to suggest that trial
judges need only look around themselves to see how society at large
understands "decency" and how that understanding is changing. A
normative implication, but not a necessary one, is that society is
becoming more decent (leaving open the question of how a court should

383. There is extensive philosophical literature on reasoning by analogy. See, for
example, NEIL MACCORMICK, LEGAL REASONING AND LEGAL THEORY (1978), ch. 7; JOSEPH
RAZ, THE AuTHoiuTy OF LAw (1979), ch. 10.
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rule if it finds that society is becoming less decent).' The trial court
should construe the Eighth Amendment to reflect this change.

A reviewing court would then assess whether the trial court correctly
appropriated the constitutional principle. Because a descriptive norm
(evolving standards of decency) governs the applicability of the rule of
law (from the Eighth Amendment), the assessment will at least
implicitly depend upon the appellate court's approach to certain
foundational questions, among them: (1) Where do we locate moral
judgments within a system of determinate law?' (2) Are normative
principles in some sense pre-existent (like Fiss' notion of "the just") so
that 'new" cases merely clarify the conditions of their application? (3)
And are they pre-existent in some sense other than what a sociologist
could determine with numerical studies about conduct? (4) How are they
independent of what the society, or a portion thereof, is doing at a
particular moment? (5) If they are not independent, by what standard
can current practices be said to offend the Constitution? (6) While
avoiding formalistic pitfalls, is there an acceptable pattern of reasoning
by which it can be said that the principle of law, through the normative
standard, correctly ties the principle to the heretofore unlitigated facts?

The highest reviewing tribunal can set standards, as it did with
evolving standards of decency, by simply importing normative definitions
by fiat into questions of constitutional interpretation. However
convenient this may be, it nevertheless begs the issues of their origina-
tion and of the ground of their assessment. Satisfactory accounts of
these issues are necessary in turn 'for a coherent account of the uses of
analogy in the extension of constitutional precedent. Normative
standards do not derive their force simply from being chosen by the
Supreme Court or from the accuracy with which they describe how

384. Leff brings out the implications of this sort of descriptivism, with reference not to
social conditions but to legal systems:

The central difficulty with the Descriptivist position, then, for all the subtlety
and intelligence with which various adherents have elaborated it, is that it
"validates" every legal system equally. If a valid system is one that is in fact in
place, then anything that is in fact in place is the legal system. No particular
characteristic of or procedure employed by the "sovereign" is necessary to validate
the system except its power to generate something that is in fact obeyed. The
basic engine of law is nowhere--or, rather, it is anywhere at any moment it
happens to be-and that robs Descriptivism of any critical capacity. Under
Descriptivism, it is impossible to say that anything ought or ought not to be.

Arthur Allen Leff, Unspeakable Ethics, Unnatural Law, 1979 DUKE L.J. 1229,1234 (1979)
(emphasis added).

385. There is extensive literature on this question. Two distinguished examples are
RONALD DWORKIN, LAWS EMPIRE (1986); JOHN FINNIS, NATURAL LAW AND NATURAL RIGHTS
(1980).
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preferred groups in society organize their social practices. A normative
map supplies a guiding dimension, if only so that those on the cutting
edge can decide what comes next.

The astronomical metaphor by which this Article is captioned is
intended to contrast the old chancellors with the new precisely in terms
of the former having had an independent and commonly accepted set of
articulated moral principles by which it could meaningfully be said that
the common law had failed to do justice, necessitating the extraordinary
remedy. If Fiss would defend extraordinary remedies as necessary for
a just application of constitutional principles, his rationale for the
extraordinary remedy depends on there being a commonly accepted set
of moral principles illuminating our conception ofjustice, by which it can
meaningfully be said that current practices have failed. This poses a
major difficulty for positivist jurisprudence.'

To develop the contrast historically: As this Article has argued, during
the Middle Ages, when equity exercised extraordinary discretion, it was
exercised solely by a single individual whose person combined the
authority of church and state: the chancellor who was the de facto
prime minister of the whole government and always an ecclesiastic,
usually of high rank in the church. The chancellor exercised the King's
authority and was expected to act as the King would act according to a
properly instructed Christian conscience. He was bound by natural law
as expounded by Christian philosophers and by divine law expressed in
the Ten Commandments and Roman Catholic moral teachings.

Equity's extraordinary discretion was guided by principles which were
profoundly sectarian, logically complete, and universally acknowl-
edged." 7 What principles can guide the discretion of modern judges?
There is no equivalent of the sovereign as a person with an individual

386. Leff puts the problem starkly:
The whole point of God, after all, is that there is none like unto Him. But the
whole point of turning people into Gods is to make every one like every other one.
It is totally impermissible under such a conception for there to be, so to speak,
interpersonal comparisons of normativity: there is literally no one in a position
to evaluate them against each other.

Leff, supra note 384, at 1235. An analogous problem-a question which has engaged
modern positivists-is that of whether, without an international government, there can be
an international law.

387. Of course there was always debate at the margins of the system, and men killed
each other over those "marginal" wars. Becket (a former chancellor) is a sufficient
example. Yet the universality of Catholic teaching and its authority to decide all general
questions of morality (as opposed to debates about what court-lay or christian-was to
judge the facts of particular cases) was not seriously questioned. Everyone agreed human
laws ought, as closely as possible, to follow the universal moral law.
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conscience and no socially accepted set of principles of morality to
replace those of Christendom.

Once having departed from the rigid rules of law, where else could [the
chancellors] find a criterion of right than in the current legal philoso-
phy of the day? We at the present day might refer to expediency or
public policy: the clerical chancellors of this period [the Fifteenth
century] referred to the principles of the scholastic philosophy, and to
the rules of the civil and canon law which had given to those principles
a technical shape and a practical application to the solution of legal
problems.'

Even in Machiavellian terms, the United States has no sovereign with
a will from whom all law proceeds: sovereign power has been divided
among three independent branches of government.

The fact that when equity had truly extraordinary discretion it was
exercised by only one man, 9 who had heavy political and diplomatic
as well as judicial responsibilities, is of great practical significance.
Equity could not intervene in any substantial percentage of the
disagreements among' citizens just because one man could only give a
limited amount of time to doing equity.'se Now we have hundreds of

388. 4 HOLDSWORTH, supra note 17, at 276.
389. "[ln 1433 [the Master of the Rolls] was commissioned, during the absence of the

Chancellor in France, to exercise the jurisdiction belonging to the court of Chancery. In
the reign of Henry VIII, as at an earlier period, he is sometimes called vice-chancellor.'
1 HOLDSWORTH, supra note 17, at 419. "Writers of the seventeenth century state that the
Chancellor was the sole judge of the court. But, being much occupied with political duties,
he often needed assistance. From the reign of Henry VIII. onwards he was generally
assisted by the Master of the Rolls, who was the chief of the Masters in Chancery." Id. at
416. "Until 1813 there were only two judges in the Court of Chancery. There was the Lord
Chancellor, and there was the Master of the Rolls, and it was but by degrees that the latter
had become an independent judge; for a long time he appears merely as the Chancellor's
assistant. In 1813 a Vice-Chancellor was appointed. In 1841 two more Vice-Chancellors.
In 1851 two Lords Justices of Appeal in Chancery. When the court was abolished in 1875
it had seven judges." MAITLAND, EQUITY, supra note 15, at 14.

390. Perhaps an unlikely myth, but the story is told that once the chancellor called for
the next case, he "was told that there was no man or matter to be heard." R.W. CHAMBERS,
THOMAS MORE 274 (1973).' Yet this author makes the obvious point that More had lost the
personal confidence of King Henry, and so he was not distracted from judicial duties to the
sort of political machinations practiced by his predecessor, Cardinal Wolsey. Id. at 273.
By the nineteenth century delays in equity became interminable and many would echo
Dickens' description:

Well may the court be dim, with wasting candles here and there; well may the fog
hand heavy in it, as if it would never get out; well may the stained glass windows
lose their colour, and admit no light of day into the place; well may the uninitiated
... be deterred from entrance by its owlish aspect, and by the drawl languidly*
echoing to the roof from the padded dais where the Lord High Chancellor looks
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men and women who have the power to do equity, and they can, if they
choose, intervene in more and more situations to give extraordinary
remedies according to their varied sense of equity and good conscience.

In one sense, the major problem with the examples discussed herein
is that they embody judicial activism in terms of legislating: determin-
ing the line between what is lawful and unlawful. If the court properly
determines that line, it is not extraordinary for the court to then order
the cessation of an unlawful status quo. Traditionally, equity did not
blindly order the cessation of an unlawful status quo, but rather it
balanced hardships and had tests for when the use of extraordinary
remedies were necessary. Further, piling discretionary authority upon
discretionary authority can become dangerous. Combining in one non-
elected official, with only deferential review by other judges, the
discretion to create new rights with the discretion to create detailed
enforcement mechanisms would seem to elevate that person to a status
analogous to that-of medieval chancellors doing rough royal justice, when
the same individual possessed the power to create new law, administer
and enforce the law, supervise trials to judge the facts in particular
cases, and resolve disputes over the meaning of the law; Chief Justice
Fuller criticized the desire of certain judges to have discretionary
authority both to create law and to impose equitable remedies:

The present Chief Justice of the United States, before he became the
head of the bench, remarked to a reforming member of the Chicago
bar, "Brother B. would codify all laws in an act of two sections: 1st, All
people must be good;-2d, Courts of equity are hereby given full power
and authority to enforce the provisions of this act." 1

into the lantern that has no light in it,and were the attendant wigs are all stuck
in a fog-bank! This is the Court of Chancery; which has its decaying houses and
its blighted lands in every shire; which has its worn-out lunatic in every
madhouse, and its dead in every churchyard; which has its ruined suitor, with his
slipshod heels and threadbare dress, borrowing and begging through the round of
every man's acquaintance; which gives to monied might the means abundantly of
wearying out the right; which so exhausts finances, patience, courage, hope; so
overthrows the brain and breaks the heart; that there is not an honourable man
among its practitioners who would not give-who does not often give-the
warning, "Suffer any wrong that can be done you rather than come here!"

CHARLES DIcKENs, BLEAK HOUSE (1956). The introduction to this edition quotes the
Queen's speech opening parliament in 1851 and Times editorials of the same period on the
need for reform; the latter includes such statements as, "the Court of Chancery is ... an
evil of extreme magnitude" and "a suit in that court is endless, bottomless, and insatiable."
Id. at xxvii.

391. Charles Noble Gregory, Government by Injunction, 11 HARV. L. REV. 487, 510
(1898).
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Mr. Justice Story concluded that if equity did possess the powers once
generally ascribed to it,

it would be the most gigantic in its sway, and the most formidable
instrument of arbitrary power, that could well be devised. It would
literally place the whole rights and property of the community under
the arbitrary will of the judge, acting, if you please, arbitrio boni
judicis, and it may be, ex aequo et bono, according to his own notions
and conscience; but still acting with a despotic and sovereign authori-
ty.

Story recognized the dangers of unfettered discretion and quoted with
approval English cases stating "that discretion is a science, not to act
arbitrarily, according to men's wills and private affections; so the
discretion, which is executed here, is to be governed by the rules of law
and equity."39 Yet Story would allow judges to give an equitable, as
opposed to a strict constructionist, interpretation of statutes to avoid
injustices not intended by the legislature:

Every system of laws must necessarily be defective; and cases must
occur to which the antecedent rules cannot be applied without
injustice, or to which they cannot be applied at all. It is the office
therefore of a judge to consider whether the antecedent rule does apply,
or ought, according to the intention of the lawgiver, to apply to a given
case; and if there are two rules nearly approaching to it, but of opposite
tendency, which of them ought to govern it; and if there exists no rule
applicable to all the circumstances, whether the party should be
remediless, or whether the rule furnishing the closed analogy ought to
be followed. The general words of a law may embrace all cases; and
yet it may be clear that all could not have been intentionally embraced,
for if they were, the obvious objects of the legislation might or would
be defeated. So words of a doubtful import may be used in a law, or
words susceptible of a more enlarged or of a more restricted meaning,
or of two meanings equally appropriate. The question in all such cases
must be, in what sense the words are designed to be used; and it is the
part of a judge to look to the objects of the Legislature, and to give
such a construction to the words as will best further those objects.
This is an exercise of the power of equitable interpretation. It is the
administration of equity as contradistinguished from a strict adherence
to the mere letter of the law.3'

392. 1 STORY, EQUITY, § 19, at 21.
393. Id. § 13, at 15-16 (quoting Cowper v. Cowper, 2 p. Will. 753, which cited to Rook's

case (5 Rep. 99. b.)).
394. 1 SToRY, EQuITY § 7, at 9.
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When Equity had youthful vigor and ostensibly boundless discre-
tion,3 95 society was substantially agreed on the fundamentals and
essential details of what has to be recognized as a science of discretion:
the moral theology and penitential system of the Roman Catholic
Church.

Is there today a science of discretion which can guide the conscience
of modern judges? If so, where is it to be found, scientifically expounded,
taught, or learned? In the United States we have established separation
of powers and separation of church and state. The fact that a public
official should allow his public conscience to be guided by religious
doctrines is usually viewed as abhorrent. Our society, law schools, and
courts have generally given up the idea that there are any operationally
significant universal standards of morality. Hence, equity gives modern
judges discretion to act without necessarily requiring any intellectually
significant rationale; whereas, the judges who formulated the original
equitable rules were expressly guided by conscience and definite rules
of morality.

B. Enforcing Norms

As discussed elsewhere in this Article and this publication, the
Supreme Court has signaled that there are limits to the choice of
remedies available to district courts involved in structural injunc-
tions.' 9 Even if it is granted that a priori limits to what is necessary
to vindicate broad constitutional rights are difficult if not impossible
given the breadth of the rights and the permutations of conditions under

395.
In the early history of English Equity Jurisprudence, there might have been, and
probably was, much to justify the suggestion, that Equity was bounded by no
certain limits or rules; but acted upon principles of conscience and natural justice,
without much restraint of any sort. And as the chancellors were, for many ages,
almost universally either ecclesiastics or statesmen, neither of whom are supposed
to be very scrupulous in the exercise of power; and as they exercised a delegated
authority from the Crown, as the fountain of administrative justice, whose rights,
prerogatives, and duties on this subject were not defined, and whose decrees were
not capable of being resisted; it would not be unnatural, that they should arrogate
to themselves the general attributes of royalty, and interpose in many cases,
which seemed to them to justify, a remedy more wide or more summary, than was
exercised by the common Courts of Law.

1 STORY, EQuITY, § 21, at 23.
396. See, e.g., the articles by Professors Chemerinsky and Devins. Erwin Chemerinsky,

Lost Opportunity: The Burger Court and the Failure to Achieve Equal Educational
Opportunity, 45 MERCER L. REV. 999 (1994); Neal Devins, Interest Balancing and Other
Limits to Judicially Managed Equal Educational Opportunity, 45 MERCER L. REV. 1017
(1994).
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which they must be vindicated, nonetheless accountability requires at
least some guides to the exercise of discretion.

The Supreme Court has not formally addressed the outer bounds of a
district court's equitable remedial powers. We may turn to two cases to
illustrate this point. As discussed in the section of this Article on
desegregation, in Spallone v. United States, Justice Rehnquist, writing
for the majority, disallowed the imposition of contempt sanctions against
individual city council members for their failure to enact an ordinance
provided for in a consent decree in ongoing housing desegregation
litigation. 7 Rehnquist found that the fines should have been first
levied against the City of Yonkers alone."g If that did not succeed, the
court could then fine individual council members even though they were
acting in a legislative capacity.' Rehnquist frames the principles
allowing the court so to act as follows:

In selecting a means to enforce the consent judgment, the district
court was entitled to rely on the axiom that "courts have inherent
power to enforce compliance with their lawful orders through civil
contempt...." When a district court's order is necessary to remedy
past discrimination, the court has an additional basis for the exercise
of broad equitable powers .... But while "remedial powers of an
equity court must be adequate to the task,... they are not unlimited
.... " "[Tihe federal courts in devising a remedy must take into
account the interests of state and local authorities in managing their
own affairs, consistent with the Constitution." And the use of the
contempt power places an additional limitation on a district court's
discretion, for as the Court of Appeals recognized, "in selecting
contempt sanctions, a court is obliged to use the 'least possible power
adequate to the end proposed."' °

Although Rehnquist acknowledges that there may be limits to the court's
exercise of equitable remedial powers, he only suggests threshhold
considerations.4" 1 If truly necessary to vindicate the right, the remedy
of this case, at least, is available. Rehnquist seems to say that the limits
would emerge from the balancing of the threshhold considerations in the
particular facts of cases.'

In Missouri v. Jenkins, also discussed in the section of this Article on
desegregation, Justice "White, author of the opinion, reviewed what

397. 493 U.S. at 274.
398. Id. at 272.
399. 'Id. at 280.
400. Id. at 276 (citations omitted).
401. 493 U.S. at 278.
402. Id. at 278-79.

996 [Vol. 45



1994] HISTORICAL SETTING OF EQUITY 997

principles limited the authority of the court to impose a tax increase to
fund a desegregation plan:

It is accepted by all the parties, as it was by the courts below, that the
imposition of a tax increase by a federal court was an extraordinary
event. In assuming for itself the fundamental and delicate power of
taxation the district court not only intruded on local authority but
circumvented it altogether. Before taking such a drastic step the
district court was obliged to assure itself that no permissible alterna-
tive would have accomplished the required task. We have emphasized
that although the "remedial power of an equity court must be adequate
to the task, .... they are not unlimited," ... and one of the most
important considerations governing the exercise of equitable power is
a proper respect for the integrity and function of local government
institutions. Especially is this true where, as here, those institutions
are ready, willing, and-but for the operation of state law curtailing
their powers-able to remedy the deprivation of constitutional rights
themselves.

4°3

As with Spallone, we find in this reasoning no stated outer limits to the
court's remedial power save respect for legislative authority and
consideration, in light of the facts, of what is necessary to vindicate the
constitutional right. The Supreme'Court has imposed the limitation of
whether less intrusive remedies would suffice.' The less-intrusive-
remedy test can be addressed by reference to resources and workabili-
ty.40 5

Determining whether there is a less intrusive remedy assumes that a
remedy is required, and for this question the Supreme Court has
supplied little guidance. It thus remains for the trial court to say

403. 495 U.S. at 51 (citations omitted).
404. Analyzing Spallone and Jenkins, Professor Roach concludes that the least-power-

adequate test "assumes that the court has the power to achieve its instrumental ends."
Kent Roach, The Limits of Corrective Justice and the Potential of Equity in Constitutional
Remedies, 33 ARIZ. L. REV. 859, 896 (1991), text accompanying nn. 156-158. This is a
lossible, but not a necessary, conclusion from the cases cited. The Court did not address
the more theoretical issue of whether any powers were beyond the reach of district courts
even if their exercise was determined to be necessary.

405. Mamlet identifies three additional means by which theSupreme Court has
attempted to limit equitable discretion: (1) insist that the remedy fit the violation; (2)
impose stricter justiciability requirements on plaintiffs; and (3) give narrow definition to
the substantive constitutional right. Alfred M. Mamlet, Reconsideration of Separation of
Powers and the Bargaining Game: Limiting the Policy Discretion of Judges and Plaintiffs
in Institutional Suits, 33 EMORY L.J. 685, 690-92 (1984), text accompanying nn. 31-53.
Mamlet finds that these attempts have confused lower courts while failing to control them.
Id. at 693.
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whether situations require remedy in light of such tests as "evolving
standards of decency."

Even parsed under the rubric of rights vindication, these tests are
inescapably normative. In the end, whether courts deploy their
equitable powers to strike down progressive reforms enacted by
democratic governments or to require progressive reforms that democrat-
ic governments refuse to enact, they import normative standards into
their decisions. What are these standards? How are they to be known
and appropriated? The very idea of "progress" assumes direction.
Where we should go, cannot be answered simply by where we are,
without reference to a lodestar illuminating where we ought to be and
some agreed scheme for its inclusion in our judicial reasoning.


