
Waite v. Waite: The Florida Supreme Court
Abrogates The Doctrine of Interspousal

Immunity

In 1984, Beres Waite fiercely and without provocation attacked his
wife Joyce and several members of her family with a machete.' Mr.
Waite struck Mrs. Waite repeatedly and caused her severe and
permanent injuries. He sliced through the bone in her left forearm,
inflicted compound fractures to the bones in her left leg, and nearly
hacked off the lower portion of the leg.2 Mr. Waite was subsequently
convicted of attempted murder, aggravated battery, and aggravated
assault. Mrs. Waite obtained a divorce from Mr. Waite.3 She filed suit
against him seeking damages for assault, battery, and negligence.4 Mr.
Waite filed a motion for summary judgment and argued that the
doctrine of interspousal immunity barred the lawsuit since the attack
occurred while the parties were married.' The trial court accepted Mr.
Waite's argument and dismissed the case.' Other injured family
members entered into settlement agreements in their suits against Mr.
Waite.7 Mrs. Waite appealed the final summary judgment entered in
favor of her former husband. The Florida Court of Appeals for the Third
District relied on Sturiano v. Brooks' and reversed the trial court.9 The
appellate court held that interspousal immunity posed no legal
impediment to a suit for an intentional tort because the policy reasons

1. Waite v. Waite, 618 So. 2d 1360 (Fla. 1993).
2. Waite v. Waite, 593 So. 2d 222 (Fla. 3d Dist. Ct. App. 1991). Mrs. Waite described

her injuries in detail in an affidavit to the trial court. Id. at 222.
3. Id.
4. Id. In her complaint, Mrs. Waite characterized her husband's behavior as "abusive,

malicious and committed with wreckless [sic] abandon[,J" and as "attributed to mental
delusion, insanity or incompetency." Id. at 223 n.1 (quoting plaintiffs complaint).

5. Id. at 222. Mr. Waite was represented by his insurance company. Id.
6. Waite, 618 So. 2d at 1361.
7. Waite, 593 So. 2d at 223 n.3.
8. 523 So. 2d 1126 (Fla. 1988).
9. 593 So. 2d at 222-24. For an in-depth analysis of the court of appeals decision, see

Paul Octavio Lopez, Note, Interspousal Immunity: The Florida Supreme Court's
Opportuni to Finish What the Legislature Began, 22 STETSON L. REV. 1273 (1993).
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for applying the doctrine did not exist in Mrs. Waite's situation.0

According to the Third District, Mrs. Waite would be able to recover to
the extent that there was insurance coverage available." The Third
District Court of Appeals certified a question of great public importance
to the Florida Supreme Court" that rephrased the issue as follows:
"Does the doctrine of interspousal immunity remain a part of Florida's
common law?"' In Waite v. Waite,4 the supreme court answered the
question in the negative and held that the doctrine of interspousal
immunity would no longer be a part of common law in Florida.' 5 The
court also approved the result reached by the court of appeals. 6

The interspousal immunity doctrine was based on the ancient Biblical
concept that, upon marriage, a husband and wife became "one flesh." 7

By the time of Blackstone, English common law had incorporated the so-
called unity doctrine into a "legal identity" theory in which a wife's
existence was considered to have merged into that of her husband."
Because the husband and wife existed as a single legal entity, they could
not contract with or sue one another. Neither spouse could maintain a
tort action against the other for either personal or property torts.'9

Like other common law concepts, interspousal immunity was incorporat-
ed into the laws of the United States.2° The doctrine became a part of
Florida law in 1829 with the adoption of all common and statutory law
of England in what is now section 2.01 of the Florida Statutes.2'

10. 593 So. 2d at 222-23.
11. Id. at 223.
12. 618 So. 2d at 1360.
13. Id.
14. Id.
15. Id. at 1362.
16. Id.
17. Genesis 2:24. "Therefore shall a man leave his father and his mother, and shall

cleave unto his wife, and they shall be one flesh." Id.
18. 1 WuLIm BLACKSTONE, COMMENTARIES *442. For general background on

interspousal immunities, see W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW
OF TORTS § 122 (5th ed. 1984); Carl Tobias, Interspousal Tort Immunity in America, 23 GA.
L. REV. 359 (1989). See, e.g., Philips v. Barnet, 1 Q.B.D. 436 (1876); Thompson v.
Thompson, 218 U.S. 611, 614-16 (1910) (Harlan, J., dissenting).

19. W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 122 (5th
ed. 1984).

20. Carl Tobias, Interspousal Tort Immunity in America, 23 GA. L. REV. 359, 366-69
(1989).

21. Fla. Stat. Ann. § 2.01 (West 1991) provides:
The common and statute laws of England which are of a general and not a local

nature, with the exception hereinafter mentioned, down to the fourth day of July
1776, are declared to be of force in this state; provided, the said statutes and
common law be not inconsistent with the constitution and laws of the United
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Beginning in the mid-1800's, a series of legislative acts, commonly
known as the Married Women's Property Acts (the "Acts"),' were
passed. These Acts increased the rights of married women significant-
ly.23 The Acts "now exist in some form in all American jurisdic-
tions."2 They aim "to secure to a married woman a separate legal
identity, with her own rights in property and her own capacity to sue
and be sued."'5 Courts agreed that the Acts allowed women to sue
their husbands to defend their property interests.2" Under the Acts,
women could recover for fraud, trespass, conversion, and negligent injury
to property.27  Their husbands enjoyed similar rights." Courts dis-
agreed, however, on the issue of whether the Acts destroyed spousal
immunity for personal torts.29 By liberally construing the Acts, courts
in some states held that the unity concept was destroyed and allowed
recovery against a spouse for certain types of torts." Justice Harlan's
dissent in the Supreme Court case of Thompson v. Thompson 1 influ-
enced several jurisdictions across the country to abolish the interspousal
immunity rule altogether.32 During the latter half of the nineteenth
and most of the twentieth century, however, most courts refused to

States and the acts of the legislature of this state.
22. See KEETON, supra note 19, at 902. Fla. Stat. ch. 708 (1991) embodies Florida's

version of th6 Act. Florida Statutes § 708.08 provides in pertinent part:
Every married woman is empowered to take charge of and manage and control her
separate property, to contract and to be contracted with, to sue and be sued, to
sell, convey, transfer, mortgage, use and pledge her real and personal property
and to make, execute, and deliver instruments of every character without the
joinder or consent of her husband in all respects as fully as if she were unmarried.

23. 593 So. 2d at 225 (Gersten, J., dissenting); See also Tobias, supra note 20, at 373-
83.

24. KEETON, supra note 19, at 902.
25. Id.
26. Id.
27. Id.
28. Id.
29. Id.
30. 593 So. 2d at 225. See, e.g., Johnson v. Johnson, 77 So. 335 (Ala. 1917) (assault and

battery); Self v. Self, 376 P.2d 65 (Cal. 1962) (assault and battery); Rains v. Rains, 46 P.2d
740 (Colo. 1935) (automobile negligence); Brown v. Gosser, 262 S.W.2d 480 (Ky. 1953)
(automobile negligence); Hosko v. Hosko, 187 N.W.2d 236 (Mich. 1971) (automobile
negligence); Prosser v. Prosser, 102 S.E. 787 (S.C. 1920) (willful boating); Scotvold v.
Scotvold, 298 N.W. 266 (S.D. 1941) (automobile negligence).

31. 218 U.S. 611 (1910).
32. Id. at 619-24 (Harlan, J., dissenting). Justice Harlan contended that the statute

at issue allowed a married woman to sue separately as fully as if she were single for torts
committed against her. He believed that the statute abrogated the doctrine of interspousal
immunity. Id. See also, Tobias, supra note 20, at 399-409.
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construe the Acts' as authorizing interspousal tort actions.33  In 1950
the Florida Supreme Court addressed the issue of whether Florida's Act
altered the doctrine of interspousal immunity. In Corren v. Corren,34

the court did not agree with the argument that Florida's version of the
Act obliterated the unity of marriage.' The court refused to change
the doctrine and stated that "any change in the law so far-reaching and
radical as to obliterate the common law unity 'should be wrought [by the
legislature] by language so clear and plain as to be unmistakable
evidence of the legislative intention."'36 Courts found additional new
arguments in favor of maintaining the doctrine.37 First, immunity
preserved marital harmony, and interspousal tort suits would disrupt
marital tranquility.3s Second, husbands and wives possibly would
engage in fraud and collusion in order to recover from liability insurance
policies. 9  Third, a potential exists for excessive and frivolous
claims.' Finally, injured spouses should pursue alternative remedies
such as divorce or criminal charges.4 Few legal scholars supported
these arguments,4 2 and the Restatement (Second) of Torts took the
position that "[a] husband or wife is not immune from tort liability to the
other solely by reason of that relationship."' After repeated criticism
and attacks in the courts, judicial acceptance of the arguments slowly
waned and courts shifted away from support of the doctrine." By
1970, over a dozen states had fully abrogated interspousal immunity.4

Between 1970 and 1989, the doctrine was severely attacked. Courts in
most states abolished the doctrine completely, courts in some states
modified it, and legislatures in several states specifically provided for
intentional interspousal tort actions.46 By 1993, thirty-seven states had
totally abrogated interspousal immunity and ten states had partially

33. Lansing C. Scriven, The Florida Legislature Tolls the Death Knell for Interspousal
Immunity in Tort, 13 FLA. ST. U. L. REV. 725, 728 (1985); KEETON, supra note 19, at 902.

34. 47 So. 2d 774 (Fla. 1950).
35. Id. at 775.
36. Id. at 776 (quoting Thompson v. Thompson, 218 U.S. 611, 618 (1910)).
37. KEETON, supra note 19, at 902.
38. Tobias, supra note 20, at 441-48..
39. Id. at 449-56.
40. Id.
41. Id.
42. KEETON, supra note 19, at 902; Tobias, supra note 20, at 467.
43. RESTATEMENT (SECOND) OF TORTS § 895F (1977).
44. KEETON, supra note 19, at 902.
45. Id. at 903. These decisions exemplified a slow evolution that began at the turn of

the century and continued into the 1970's. Id. at 903 n.19.
46. Tobias, supra note 20, at 435.
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nullified it.47  Since May 1993, both the Florida" and Delaware49

Supreme Courts have abolished the doctrine. It now appears that
spousal actions for personal torts will be permitted in all states, at least
in some circumstances. Until 1993, however, the Florida Supreme Court

47. Rule fully abrogated - Alabama: Penton v. Penton, 135 So. 481 (Ala. 1931);
Alaska: Cramer v. Cramer, 379 P.2d 95 (Alaska 1963); Arizona; Fernandez v. Romo, 646
P.2d 878 (Ariz. 1982); Arkansas: Leach v. Leach, 300 S.W.2d 15 (Ark. 1957); California:
Klein v. Klein, 376 P.2d 70 (Cal. 1962); Colorado: Rains v. Rains, 46 P.2d 740 (Colo. 1935);
Connecticut: Brown v. Brown, 89 A. 889 (Conn. 1914); District of Columbia: D.C. Code Ann.
§ 30-201 (1987); Illinois: Ill. Ann Stat. ch. 40, para. 1001 (Smith-Hurd 1988); Indiana:
Brooks v. Robinson, 284 N.E.2d 794 (Ind. 1972); Kansas: Flag v. Loy, 734 P.2d 1183 (Kan.
1987); Kentucky: Brown v. Gosser, 262 S.W.2d 480 (Ky. 1953); Maine: MacDonald v.
MacDonald, 412 A.2d 71 (Me. 1980); Michigan: Hosko v. Hosko, 187 N.W.2d 236 (Mich.
1971); Minnesota: Beaudette v. Frana, 173 N.W.2d 416 (Minn. 1969); Mississippi: Burns
v. Burns, 518 So. 2d 1205 (Miss. 1988); Missouri: SAV v. KGV, 708 S.W.2d 651 (Mo. 1986);
Montana: Miller v. Fallon County, 721 P.2d 342 (Mont. 1986); Nebraska: Imig v. March,
279 N.W.2d 382 (Neb. 1979); New Hampshire, Gilman v. Gilman, 95 A. 657 (N. H. 1915);
New Jersey: Merenoff v. Merenoff, 388 A.2d 951 (N.J. 1978); New Mexico: Maestas v.
Overton, 531 P.2d 947 (N.M. 1975); New York: State Farm Mut. Auto. Ins. Co. v. Westlake,
324 N.E.2d 137 (N.Y. 1974); North Carolina: Crowell v. Crowell, 105 S.E. 206 (N.C. 1920);
North Dakota: Fitzmaurice v. Fitzmaurice, 242 N.W. 526 (N.D. 1932); Ohio: Shearer v.
Shearer, 480N.E.2d 388 (Ohio 1985); Oklahoma: Courtney v. Courtney, 87 P.2d 660 (Okla.
1938); Oregon: Heino v. Harper, 759 P.2d 253 (Or. 1988); Pennsylvania: Hack v. Hack, 433
A.2d 859 (Pa. 1981); South Carolina: Pardue v. Pardue, 166 S.E. 101 (S. C. 1932); South
Dakota: Scotvold v. Scotvold, 298 N.W. 266 (S.D. 1941); Tennessee: Davis v. Davis, 657
S.W.2d 753 (Tenn. 1983); Texas: Price v. Price, 732 S.W.2d 316 (Tex. 1987); Virginia: Va.
Code Ann. § 8.01-220.1 (Michie 1981); Washington: Freehe v. Freehe, 500 P.2d 771 (Wash.
1972); West Virginia: Coffindaffer v. Coffindaffer, 244 S.E.2d 338 (W. Va. 1978); Wisconsin:
Wait v. Pierce, 209 N.W. 475 (Wis. 1926); Wyoming: Tader v. Tader, 737 P.2d 1065 (Wyo.
1987). Rule partially abrogated - Georgia: O.C.G.A. § 19-3-8 (1984) (Interspousal
immunity imposed by statute), Jones v. Jones, 259 Ga. 49, 376 S.E.2d 674 (1989) (rule
abrogated in wrongful death actions), Shoemake v. Shoemake, 200 Ga. App. 182, 407
S.E.2d 134 (1991) (rule abrogated in cases where traditional policy reasons are absent);
Idaho: Lorang v. Hays, 209 P.2d 733 (Idaho 1949) (rule abrogated as to intentional torts),
Rogers v. Yellowstone Park, 539 P.2d 566 (Idaho 1975) (rule abrogated for automobile
negligence); Iowa: Shook v. Crabb. 281 N.W.2d 616 (Iowa 1979) (rule abrogated for
personal injury actions); Maryland: Lusby v. Lusby, 390 A.2d 77 (Md. 1978) (rule
abrogated for outrageous intentional torts), Boblitz v. Boblitz, 462 A.2d 506 (Md. 1983)
(rule abrogated for cases sounding in negligence); Massachusetts: Brown v. Brown, 409
N.E.2d 717 (Mass. 1980) (rule abrogated for personal injury actions); Nevada: Rupert v.
Stienne, 528 P.2d 1013 (Nev. 1974) (rule abrogated for automobile negligence): Rhode
Island: Digby v. Digby, 388 A.2d 1 (R.I. 1978) (rule abrogated for automobile negligence);
Utah: Stoker v. Stoker, 616 P.2d 590 (Utah 1980) (rule abrogated for intentional torts);
Vermont: Richard v. Richard, 300 A.2d 637 (Vt. 1973) (rule Abrogated for automobile
negligence). Rule fully retained - Hawaii: Peters v. Peters, 634 P.2d 586 (Haw. 1981);
Louisiana: La. Rev. Stat. Ann. § 9:291 (West 1985).

48. Waite, 618 So. 2d 1360.
49. Beattie v. Beattie, 630 A.2d 1096 (Del. 1993).
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steadfastly adhered to the notion that interspousal immunity should
apply in Florida. In 1950, the court stated in Corren v. Corren° that
any change to the doctrine should be accomplished by the legislature,
notwithstanding the fact that the doctrine Was created by the common
law."' After its decision in Corren, the court maintained this position
for the next forty-three years. In Bencomo v. Bencomo,"2 the supreme
court held that a former spouse could not maintain a tort action against
the other spouse for a tort committed during the marriage, even though
the marriage had been dissolved by divorce. 3 The court explained its
ruling by quoting from American Jurisprudence and Corpus Juris
Secundum." Using these authorities, the court upheld the fictional
unity between husband and wife and found that divorce cannot create
a cause of action that did not exist during the marriage.55 Florida
courts began finding other public policy reasons to support the doctrine.
In Gaston v. Pittman,56 the Florida Supreme Court stated that inter-
spousal tort actions would: "disturb domestic tranquility; tend to cause
marital discord and divorce; cause fictitious, collusive, and fraudulent
claims; cause rise in liability insurance rates; and promote trivial
actions.""7 The court consistently reaffirmed these arguments when
dealing with the interspousal immunity doctrine.r' However, some

50. 47 So. 2d 774.
51. Id.; Scriven, supra note 33, at 731.
52. 200 So. 2d 171 (Fla. 1967).
53. Id. at 172.
54. Id. (quoting 27 AM. JUR. Husband and Wife § 589, 594 and 41 C.J.S. Husband and

Wife § 396).
55. 200 So. 2d at 173-74.
56. 224 So. 2d 326 (Fla. 1969).
57. Id. at 328. See also Orefice v. Albert, 237 So. 2d 142 (Fla. 1970) (The established

policy in Florida was the members of a family unit would not be allowed to sue each other
for tort. The purpose of the policy was to protect family harmony and resources.)

58. See, e.g., Raisen v. Raisen, 379 So. 2d 352 (Fla. 1979) (interspousal immunity
barred wife's action against her husband and his insurer because valid policy reasons
justifying the doctrine still existed); Hill v. Hill, 415 So. 2d 20 (Fla. 1982) (protection of
family unit and its resources required the rejection of a wife's request for damages from
her husband for malicious prosecution, false imprisonment, and abuse of process); Roberts
v. Roberts, 414 So. 2d 190 (Fla. 1982) (interspousal immunity barred action by widow
against deceased husband's estate for intentional tort committed by husband because it
could adversely affect dependent family beneficiaries, particularly minor children); West
v. West, 414 So. 2d 189 (Fla. 1982) (proper remedy for former wife who was injured when
her former husband threw her to the floor was in divorce action, and therefore, wife could
not maintain an action for intentional tort against her husband); Snowten v. United States
Fidelity & Guar. Co., 475 So. 2d 1211 (Fla. 1985) (interspousal immunity not waived when
action is for negligent tort because traditional policy reasons of legal unity of husband and
wife, avoidance of marital disharmony, and avoidance of fraudulent claims remain valid).
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exceptions were made throughout the years. In Gaston v. Pittman,"'
the court held that a divorced woman could maintain an action against
her former husband for a tort committed by him before the marriage.'
In addition, the court found in Shor v. Paoli"' that interspousal tort
immunity did not take precedence over the Uniform Contribution Among
Joint Tortfeasor's Act.' Similarly, in other actions between spouses,
the Florida Supreme Court gradually retreated from the doctrine and
allowed suits to proceed.' Interspousal immunity is similar to the
doctrine of parental immunity" and the policy arguments for the two
doctrines are parallel. In 1982, the Florida Supreme Court held in Ard
v. Ard" that parental immunity would be waived in accident cases, but
only if the parents were covered by liability insurance and then only to
the extent of the available insurance coverage." The court in Ard
reasoned that when liability insurance was available, policy arguments
justifying parental immunity were no longer valid.67 Finally, in 1985,
the Florida Legislature limited interspousal immunity by invalidating
the doctrine for the intentional tort of battery" The legislature passed
the statute after determining that policy arguments in favor of the
doctrine were not valid in cases of intentional tort."o As originally
drafted, the statute would have repealed the doctrine for a large group
of intentional torts. However, the bill was diluted to apply only to

59. 224 So. 2d 326 (Fla. 1969).
60. Id. at 329.
61. 353 So. 2d 825 (Fla. 1977), limited by Joseph v. Quest, 414 So. 2d 1063 (Fla. 1982)

(limited to extent of insurance available).
62. Id. at 826 (citing Fla. Stat. Ann. § 768.31).
63. See, e.g., Dressler v. Tubbs, 435 So. 2d 792 (Fla. 1983) (wife's heirs could recover

from husbaAd's aircraft liability insurer in wrongful death action, after husband and wife
died in the crash of an airplane piloted by the husband); Burgess v. Burgess, 447 So. 2d
220 (Fla. 1984) (interspousal immunity did not bar wife's action for damages for husband's
illegal electronic interception of her private telephone conversations).

64. Under the doctrine of parental immunity, a child is not allowed to sue his parents
for tortious conduct.

65. 414 So. 2d 1066 (Fla. 1982).
66. Id. at 1067. For a discussion of this case, see Cynthia J. Atchison, Ard v. Ard:

Limiting the Parent-Child Immunity Doctrine, 44 U. PITr. L. REV. 977 (1983).
67. 414 So. 2d 1066.
68. Fla. Stat. Ann. § 741.235 (West 1991) states: "The common law doctrine of

interspousa| tort immunity is hereby abrogated with regard to the intentional tort of
battery, and the ability of a person to sue another person for the intentional tort of battery
shall not be affected by any marital relationship between the person."

69. Lopez, supra note 9, at 1283 (citing Fla. H.R., Comm. on Jud'y tape recording of
proceedings (April 10. 1985) (on file with the committee)).

1994] 909
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battery,7" Three years later, the Florida Supreme Court at last
retreated from its historical position upholding the doctrine of inter-
spousal immunity. In Sturiano v. Brooks,71 the court held that the
doctrine was abrogated to the extent of applicable liability insurance
when traditional policy considerations for maintaining the doctrine did
not exist.72 The holding required courts to address the facts of each
case to decide whether the policy arguments for applying the doctrine
were present. If no such policy arguments existed, then the doctrine was
waived to the extent of liability insurance.'3 The case marked a major
change in the treatment of interspousal immunity in Florida. However,
lower courts in the post-Sturiano years were unwilling to recognize the
updated treatment.74 The Waite case was the first in Florida to allow
an abused spouse to sue a former spouse in reliance on Sturiano.71 It
presented the Florida Supreme Court with the opportunity to complete
what the legislature began and fully abrogate the doctrine of inter-
spousal immunity in Florida.

Waite v. Waite7" came before the Florida Supreme Court on appeal
from the Third District.77 The Third District relied on Sturiano and
reversed a summary judgment that had been granted by the trial court
in favor of Mr. Waite on the basis of interspousal immunity.78 Accord-
ing to the supreme court, the key issue on appeal was: "Does the
doctrine of interspousal immunity remain a part of Florida's common
law?"79 Justice Kogan, writing for the court, began the analysis by
reviewing the court's decision in Sturiano v. Brooks.' Justice Kogan
noted that since Sturiano, the court and its advisory commissions had
been given "an opportunity to review legal issues relevant to the doctrine
of interspousal immunity."81 As a result of the review, the court found

70. See Scriven, supra note 33 for a further discussion of Fla. Stat. Ann. § 741.235 and
its effect on the doctrine of interspousal immunity in Florida.

71. 523 So. 2d 1126 (Fla. 1988).
72. Id. at 1128. In Sturiano, a widow sued her husband's estate to collect automobile

insurance proceeds for injuries she suffered in an automobile accident in which her late
husband was driving negligently. The court found that because the family unit died with
Mr. Sturiano, there was no family harmony to disrupt, no domestic tranquility to destroy,
and no collusion against the insurance company. Id.

73. Id.
74. See Lopez, supra note 9, at 1286 for a discussion of post-Sturiano case law.
75. Id. at 1287.
76. 618 So. 2d 1360.
77. Id. at 1360.
78. Id. at 1361.
79. Id. at 1360.
80. Id. at 1361 (citing Sturiano, 523 So. 2d at 1128).
81. Id.

910 [Vol. 45
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that "there no longer is a sufficient reason warranting a continued
adherence to the doctrine." 2 Justice Kogan stated that in this case,
"both public necessity and fundamental rights require judicial abrogation
of the doctrine."" The court then addressed the policy arguments that
had been used in support of interspousal immunity. It expressly found
no reason to believe that married couples would be any more likely than,
anyone else to engage in fraud or collusion against insurers. A
"meritorious claim should not be foreclosed simply because a person is
married to a wrongdoer."' Justice Kogan listed several safeguards
throughout the litigation process that ensure the validity of claims
whether or not litigants are married. These include: insurance
companies' thorough investigations of all suspicious claims, impeachment
of the claimants' testimony because of their financial stake in the
outcome, and criminal prosecution for perjury8 5 Next, the court found
that the types of lawsuits prohibited by the doctrine, if allowed, would
be unlikely to foster marital discord.86 The court observed that under
present law, an abused spouse already had several judicial remedies. In
light of these remedies, marital discord would not be increased with the
addition of a cause of action for personal injury.8 ' Finally, the court
noted "that thirty-two [other] states ha[d] abrogated the doctrine ...
completely."' Justice Kogan found particularly compelling the fact
that the doctrine had been rejected by the most respected authority on
American tort law. 9 The court agreed with Professor Keeton that "the
very act of creating exceptions to the doctrine, as this Court repeatedly
has done, renders the doctrine increasingly less justifiable."' Accord-
ingly, the court answered the issue in the negative and approved the
result reached by the Third District.91 Justices Barkett and Shaw
joined in Kogan's opinion.92 Justice Harding issued a concurring
opinion.93 Harding noted that the abrogation of interspousal immunity
would not damage what the marital relationship was designed to be: "a
special relationship between partners who share love, common interests,

82. Id.
83. Id.
84. Id.
85. Id.
86. Id,
87. Id.
88. Id.
89. Id.
90. Id. (citing KEETON, supra note 19, at 904).
91. Id. at 1362.
92. Id.
93. Id. (Harding J., concurring).
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concerns, hopes, and endeavors."' According to Justice Harding, it was
appropriate for the Florida Supreme Court to abrogate the doctrine
because it was created by the common law and not by statute. 5 The
concurring opinion analyzed "the dual public policies of fostering marital
harmony and avoiding possible collusion between spouses.' Justice
Harding stated that if the preservation of marital harmony was the
compelling reason for maintaining the doctrine as to personal tort
actions, the rationale should apply with equal force to other legal actions
in which the law already permitted one spouse to maintain suit against
the other.97 If the major problem was preventing fraud by spouses,
Justice Harding argued that "the remedy should be to expose the fraud
rather than to discard all the honest claims along with the bad ones.' gs
Finally, Justice Harding noted that in the thirty-two states that had
abolished the doctrine, no evidence existed that marital relationships
had been negatively impacted or that the insurance industry had been
adversely affected." Justice McDonald concurred in the result on-
ly.'O° As in Raisen v. Raisen,10 1 Justice McDonald stated that there
are societal advantages to maintaining interspousal immunity."°

Justice McDonald believed that the particular circumstances of each case
should be examined to determine whether an exception to the doctrine
should be made."03 If one spouse could sue the other without restraint,
Justice McDonald was convinced that it would place a severe strain on
the marriage. If the marriage ended in divorce, multiple counts for
damages would be claimed by each spouse against the other for events
that occurred during the marriage.' ° According to Justice McDonald,
abrogation of the doctrine was a task for the legislature. 1°5 If the
legislature had intended to abolish the doctrine completely, it could have
done so in 1985 when it abolished immunity in intentional battery
cases.1" Justice McDonald would allow Mrs. Waite's suit to continue,
however, because it was an intentional battery and because the parties

94. Id.
95. Id.
96. Id.
97. Id. See Fla. Stat. Ann. § 741.235 (West 1991); Sturiano v. Brooks, 523 So. 2d 1126.
98. 618 So. 2d at 1362.
99. Id.

100. Id. at 1363 (McDonald, J., concurring in result only).
101. 379 So. 2d 352 (Fla. 1979).
102. 618 So. 2d at 1363 (McDonald, J., concurring in result only).
103. Id.
104. Id.
105. Id.
106. Id.
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were divorced.1"7 Justice Grimes wrote an opinion concurring in part
and dissenting in part with the decision.' Justice Grimes concurred
with the result, but only so far as it applied to the abolition of inter-
spousal immunity for intentional torts.109 According to Justice Grimes,
the doctrine continues to serve a legitimate purpose in negligence
actions. 10 ' He stated that- if one spouse sued another for negligent
injuries and no liability insurance existed, family harmony would be
severely disrupted. If liability insurance were involved, the temptation
for collusion would increase. Compensation for injuries caused by
negligence should come from medical and disability insurance or some
other form of first-party insurance."' Justice Grimes would prefer to
leave the question of whether one spouse could sue another in negligence
to the legislature, which is better able to consider the consequences that
might result from abrogating interspousal immunity."2

The cou!rt's decision in Waite completely eliminates the doctrine of
interspousal immunity from the common law of Florida. It is thus
important, to explore what the abrogation of immunity might mean,
particularly for the tort law system in Florida and for men, women,
marriage, and the family. The impact on the tort law process likely will
be beneficial, but relatively insubstantial."' Abrogation of the doc-
trine will actually help to further some tort law goals. For example,
American jurisprudence includes the fundamental principles that for
every legal wrong there is a remedy and an injured party should be
compensated for damage proximately caused by a wrongdoer."4 When
spouses injure one another, suits in tort afford possibilities for punish-
ment, deterrence, and some compensation." 5 Some goals of tort law,
however, may not be achieved by abrogation of the immunity. Providing
access to the courts for interspousal tort cases will likely increase the
court's caseload to some extent. There may be occasional frivolous or
vindictive lawsuits. There may also be situations in which married

107. Id. Because Mrs. Waite's claim predated the statute abolishing interspousal
immunity in intentional battery cases, she could not receive its benefits.

108. 618 So. 2d at 1363 (Grimes, J., concurring in part, dissenting in part).
109. Id.
110. Id.
111. Id. See Ard v. Ard, 414 So. 2d 1066, 1070 (Fla. 1982). (Boyd, J., dissenting)

(criticizing partial abrogation of parental immunity on similar grounds).
112. 6181So. 2d at 1364.
113. Tobias, supra note 20, at 473.
114. Robert B. Gainor, To Have and to Hold: The Tort Liability for the Interspousal

Transmission of AIDS, 23 NEW ENG. L. REv. 887, 892-93 (1988/1989) (quoting Barbara A.
v. John G., 145 Cal. App. 3d 368, 376, 193 Cal. Rptr. 422, 427 (1983)).

115. Tobias, supra note 20, at 473.
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individuals successfully engage in fraud and collusion against insur-
ers."6 Most jurisdictions that have abrogated the doctrine, however,
have not reported serious adverse effects from the decision." 7 Further
study should be conducted in these jurisdictions, as well as in Florida,
to determine if a significant rise is observed in the number of filings
after the abrogation of interspousal immunity. Eradication of the
doctrine will have an impact on men, women, marriage, and the family
in Florida. It will likely enhance the dignity of marriage by giving
judicial recognition to the concept that "husbands and wives are
separate, unique individuals with their own rights which they do not
forfeit upon marriage. " "' In cases of divorce, allowing parties to sue
for tort injuries will provide married people with the same rights that
other, unmarried people enjoy. 9 It will also place greater responsibil-
ity on domestic relations lawyers to integrate the laws of tort, remedies,
bankruptcy, and tax into their divorce practice. 2' One important issue
that should be considered in the divorce context is whether a spouse's
award of a personal injury judgment should be treated as marital
property for division of property purposes. 121 In states that consider
personal injury awards to be assets of the marriage, this may be an
obstacle to full and complete recovery for an interspousal tort victim. 12 2

In some jurisdictions, however, equitable distribution statutes give
courts the power to do equity so that tort victims are not penalized.12 3

Florida must now address this issue and determine how personal injury
awards will be treated in the event of a subsequent divorce between
tortfeasor and victim. Justice Grimes, in his dissent, was concerned that
abolishing interspousal tort immunity would lead to lawsuits between
spouses for the negligent infliction of a disease, such as AIDS. 124 This
would not constitute a negative result. By 1989, an estimated 1.5
million people in the United States carried the AIDS virus."2 "Courts

116. Id.
117. 618 So. 2d 1360, 1362 (Harding, J., concurring).
118. Tobias, supra note 20, at 473-74.
119. Barbara H. Young, Interspousal Torts and Divorce: Problems, Policies, and

Procedures, 27 J. FAM. L. 489, 489 (1988/1989) (citing KEETON, supra note 19).
120. Id. This article provides guidelines from case law to help domestic relations

attorneys address interspousal tort issues in divorce actions. The article includes
discussions on statutes of limitations, subject matter jurisdiction, claim and issue
preclusion, and remedies as they relate to divorce and interspousal tort liability.

121. Id.
122. Id.
123. Id.
124. 618 So. 2d 1360, 1363 (Grimes, J., concurring in part, dissenting in part).
125. Gainor, supra note 114, at 887 (citing Koop, Surgeon General's Report on Acquired

Immune Deficiency Syndrome, 256 J.A.M.A. 2784 (1986)).
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have a long-standing tradition of imposing liability for communication
of harmful diseases, and they now extend this liability to the communi-
cation of STD [sexually transmitted diseases]" and AIDS.12 When a
spouse engages in high-risk activity, he breaches marital obligations of
trust and confidence.'27 A spouse who has been exposed to the AIDS
virus should have a cause of action in tort against the offending spouse.
Abrogation of interspousal immunity will allow a plaintiff to recover
under theories of fraudulent misrepresentation, battery, intentional
infliction of emotional distress, and negligence. It will not only permit
the injured spouse to recover damages, but it will further Florida's
interest in preventing the spread of AIDS by encouraging full disclosure
through the imposition of personal liability for its transmission. 128

Finally, the abrogation of interspousal immunity in Florida will have an
especially significant impact in the area of domestic violence. Incidents
of domestic violence in the United States are increasing at an alarming
rate, and domestic violence is considered to be the number one health
problem facing American women.' 29 A response now available to
battered spouses in Florida, as well as most other states, is a tort suit
against the abusive spouse. 3' Tort suits make injurious interspousal
activity public. The suits acknowledge the harm done to the individual,
the family, and society. Suits in tort also provide a forum in which
disputes can be aired without violence. Spouses who commit torts can
be held accountable for their actions, and others may be deterred from
engaging in the same behavior.13' Most interspousal tort cases are
based on assault and battery. 32 A few spouses sue for intentional
infliction of emotional distress. 133 Unfortunately, tort actions based on
traditional:, theories are often met with little success.3 At least one
scholar and one case in the District of Columbia have suggested the need

126. Daniel M. Oyler, Interspousal Tort .Liability for Infliction of a Sexually
Transmitted Disease, 29 J. FAM. L. 519, 519 (1990(1991); see Gainor, supra note 114, at
891. These articles address how various states have dealt with the problem of imposing
liability on a spouse who infects the other spouse with an STD or AIDS.

127. Gainor, supra note 114, at 892-94.
128. Id.
129. Daniel T. Barker, Interspousal Immunity and Domestic Torts: A New Twist on the

"War of the Roses", 15 AM. J. TRIAL ADvoc. 625, 625 (1992) (citing Jan Hoffman, When Men
Hit Women, N.Y. TIMES, February 16, 1992, (Magazine), at 25).

130. Harvard Law Review Association, Developments in the Law: Legal Responses to
Domestic Violence, 106 HARV. L. REV. 1498, 1528 (1993).

131. Tobias, supra note 20, at 474-75.
132. Rhonda L. Kohler, The Battered Women and Tort Law: A New Approach to

Fighting Domestic Violence, 25 LOY. L.A. L. REV. 1025 (1992).
133. Id.
134. Id.
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for a new cause of action recognizing spousal abuse as a separate
tort."35 A tort of spousal abuse would allow battered spouses to be
compensated fully for their physical and mental injuries.136 The
elements would be similar to those the plaintiff sought in the case of de
la Croix de Lafayette v. de la Croix de Lafayette:137 (1) intentional acts;
(2) of extreme and outrageous conduct; (3) of a continuous nature; (4)
proximately causing; (5) physical injury or emotional distress.', The
Florida state legislature might consider amending its statute abrogating
interspousal immunity in cases of intentional battery to include all other
cases of intentional and negligent tort. It might also consider codifying
a new tort of spousal abuse.139 For the minority of states that partial-
ly or completely retain the doctrine, perhaps the decisions made in
Florida and Delaware this year will cause them to revisit the issue of
interspousal immunity. The potential benefits of eliminating inter-
spousal immunity in Florida will outweigh its detrimental aspects.
Accordingly, the Florida Supreme Court's decision in Waite v.,Waite will
have a positive impact on the Florida tort law system and Florida
society.

LAURA H. WANAMAKER

135. Id.
136. Id.
137. 15 Fam. L. Rep. (BNA) 1501, 1501-02 (D.C. Super. Ct. (1989).
138. Kohler, supra note 132, at 1067-69 (citing de la Croix de Lafayette v. de la Croix

de Lafayette, 15 Fain. L. Rep. (BNA) 1501, 1502 (D.C. Super. Ct. 1989)).
139. Id.
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