
United States v. Irvine: The Disclaimer of
an Interest Created Before Enactment of the

Federal Gift Tax is Taxable

In United States v. Irvine,1 the United States Supreme Court decided
whether apartial disclaimer of a beneficial interest in a trust, created
before the 1enactment of the federal gift tax, was subject to the federal
gift tax.2 In 1917, Lucius Ordway created an inter vivos trust to benefit
his wife and five children for their lives. In June 1979, the last life
beneficiary died, thereby terminating the trust. The trustee then divided
the corpusl among Mr. Ordway's living heirs, including Mrs. Irvine.' In
August 1979, Mrs. Irvine disclaimed part of her share of the trust
corpus. Consequently, Mrs. Irvine's disclaimed part of the trust passed
to her children as if she had predeceased them. The Internal Revenue
Service ("IRS") later audited Mrs. Irvine and asserted that the disclaim-
er of a portion of the trust constituted a taxable gift. Mrs. Irvine paid
the tax under protest and filed a timely claim for a refund which the IRS
ultimately disallowed. In February 1988, John Irvine and First Trust
National Association, as co-personal representatives of Mrs. Irvine's
estate,4 filed suit seeking a refund of the gift tax and interest paid. The
trial court entered judgment for Mrs. Irvine's estate finding that the
imposition of the gift tax would amount to retroactive application of the
gift tax.5 The government appealed and the Eighth Circuit Court of
Appeals reversed.' Subsequently, the court of appeals granted a
rehearing en banc. After rehearing, the Eighth Circuit affirmed the trial
court's decision holding that because the original trust that created Mrs.
Irvine's interest was not a taxable transfer, her disclaimer, valid under
state law, was not a taxable transfer either." The Supreme Court,
however, reversed the Eighth Circuit, holding that a disclaimer made

1. No. 92-1546, 1994 U.S. LEXIS 3124 (Apr. 20, 1994).
2. Id. at "6.
3. Mrs. Irvine was one of Mr. Ordway's grandchildren. Id. at *7.
4. Mrs. Irvine passed away in November 1987. Id. at *10.
5. Id. ati*6-'12.
6. 936 F.2d 343, 349 (8th Cir. 1991), vacated, 981 F.2d 991 (8th Cir. 1992).
7. 981 F.2d at 996.
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after the enactment of the gift tax statute, of an interest created before
enactment, was subject to federal gift taxation.8

In order for the gift tax to apply, there must be a completed gift. In
Smith v. Shaughnessy,9 the Supreme Court first addressed when a gift
is completed for federal gift tax purposes.10 Mr. Smith created an
irrevocable trust with income payable to his wife for her life; upon her
death, the trust was to revert to him; if he was not living, the trust was
to go to persons named in his wife's will or to her intestate successors.
The IRS sought gift tax on the total value of the trust." The Supreme
Court found the language of the gift tax statute broad enough to include
even contingent interests in property. 2 Thus, the Court concluded that
the grantor made a gift when the grantor relinquished economic control
over the trust.1 3 When a valid disclaimer is executed, a gift may be
completed for tax purposes, yet still not be subject to the federal gift tax.
A valid disclaimer is one in which the beneficiary irrevocably and in
writing disclaims interest in the property within a reasonable time from
the transfer and in accordance with local law.' The Eighth Circuit
Court of Appeals defined "reasonable time from the transfer" in Keinath
v. Commissioner.'" The court 'measured "reasonable time" from the
death of the life beneficiary, not from the point when the interest itself
was created.' Later, in Jewett v. Commissioner,7 the Supreme Court
revised this definition of "reasonable time." 8 In Jewett the taxpayer
disclaimed his contingent interest in his grandmother's testamentary
trust. The grandmother created the trust in 1939 and Jewett executed
his disclaimers in 1972.'9 According to the Court, the relevant transfer
for tax purposes was the creation of the irrevocable trust.20 The court
thus concluded that because Jewett's disclaimers occurred twenty-four
years after reaching the age of majority, he had not made them within

8. 1994 U.S. LEXIS 3124, at *16.
9. 318 U.S. 176 (1943).

10. Id. at 181.
11. Id. at 177-78.
12. Id. at 180.
13. Id. at 181.
14. See 26 C.F.R. § 25.2518-2 (1959). Now, tax-free disclaimers of interests created by

post-1976 transfers may generally be made within nine months after the disclaimant has
learned of the interest and reached the age of 21. See 26 C.F.R. § 25.2518-2 (1993).

15. 480 F.2d 57 (8th Cir. 1973); see also Cottrell v. Commissioner, 628 F.2d 1127, 1131
(8th Cir. 1980).

16. 480 F.2d at 64.
17. 455 U.S. 305 (1982).
18. Id. at 318-19.
19. Id. at 306-07.
20. Id. at 318.
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a reasonable time.2 The Eleventh Circuit in Ordway v. United
States' applied this definition of "reasonable time."' In Ordway the
court addressed the identical issue and trust presented in Iruine.24

The only difference was in the identity of the taxpayer-Mr. Ordway was
Mrs. Irvine's brother.25 The Eleventh Circuit found that while the
transfers by Lucius Ordway to his heirs were not subject to the gift tax,
John Ordway's disclaimer of his interest constituted an indirect transfer
subject to the gift tax.2' The court relied on Treasury Regulation
sections 25.2518-2(c)(3) 27 and 25.2511(c)(1)' to support its conclusion
that the disclaimer was a separate taxable transfer.29 The court
reasoned that under section 25.2518, disclaimers are not taxable
transfers because the interest passes directly from the donor to the
disclaimee.30 On the other hand, under section 25.2511, disclaimers are
taxable transfers unless made within a reasonable time.3 The outcome
in Ordway ,thus hinged on which section was applicable. The court
found section 25.2511 applicable.32 The court then concluded that John
Ordway's disclaimer of interest in the 1917 trust was a taxable interest,
even though the trust itself was not subject to tax. 3 Accordingly, using
Jewett, the court found that while John Ordway's disclaimer was valid

21. Id.
22. 908 F.2d 890 (11th Cir. 1990), cert. denied, 111 S. Ct. 2916 (1991).
23. Id. at 895-96.
24. Id. at 891-93.
25. 981 F.2d at 995.
26: 908 F.2d at 895-96.
27. 26 C.F.R. § 25.2518-2(c)(3)(1959) provided in relevant part:

[The'... period for making a disclaimer generally is to be determined with
reference to the taxable transfer creating the interest in the disclaimant. With
respect to inter vivos transfers, a taxable transfer occurs when there is a
completed gift for Federal gift tax purposes regardless of whether a gift tax is
imposed on the completed gift.

28. 26 C.F.R. § 25.2511-1(c)(1)(1959) provided in relevant part: "The gift tax also
applies to gifts indirectly made. Thus, any transaction in which an interest in property is
gratuitously passed or conferred upon another, regardless of the means or device employed,
constitutes a gift subject to tax."

29. 908 F.2d at 895.
30. Id. at 894-95.
31. Id.
32. Id. at 895. 26 C.F.R. § 25.2511-1(cX2) (1959) applies "[iun the case of taxable

transfers creating an interest in the person disclaiming made before January 1, 1977."
Additionally the regulation provides "a refusal to accept ownership does not constitute the
making of a gift if the refusal is made within a reasonable time after knowledge of the
existence of the transfer." 26 C.F.R. § 25.2511-1(c)(2).,

33. 908 F.2d at 895. 26 C.F.R. § 25.2511-1(c)(1) (1959) provided "lAlny transaction in
which an interest in property is gratuitously passed or conferred upon another, regardless
of the means or device employed, constitutes a gift subject to tax."
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under local law, the disclaimer did not occur within a reasonable
time. 4 Therefore, the disclaimed portion was subject to the federal gift
tax.35

In Irvine the Supreme Court engaged in a three-part analysis before
reaching its conclusion.36 First, the Court looked at the broad reach of
the gift tax statute. The Court specifically recognized that the statute
includes "all gratuitous transfers, by whatever means, of property and
property rights of significant value." 7 Second, the Court addressed the
applicability of Treasury Regulation section 25.2518-2(c)(3).' However,
the Court concluded that even if this Regulation was inapplicable, the
disclaimer did not escape federal gift taxation by reference to state law
rules. 9 Under state property rules, an effective disclaimer relates back
to the moment of the original transfer being disclaimed.40 , The Court
rejected this fiction based upon policy considerations.41 According to
the Court, Congress enacted the gift statute to prevent estate tax
avoidance and not finding this disclaimer taxable would strike blind the
federal gift tax statute.' Third, the Court rejected the argument that
the imposition of the federal gift tax in this situation would result in a
retroactive application of the federal gift statute.' The Court narrowly
read section 501(b) of the Revenue Act of 1932 to conclude that the
section did not prohibit taxation when an interest created before the Act
was transferred after enactment."' The Court found that the critical
act here was not the creation of the interest in 1917 but rather Mrs.
Irvine's disclaimer in 1979.45 The Court concluded that to hold
otherwise would be to engage in a legal fiction which was applicable
under state law but not under-federal tax law." Justice Scalia wrote
separately concurring in part and in the judgment.47 Justice Scalia
disagreed with the majority's justification of the "reasonable time"
limitation as preventing a beneficiary from unlimited estate planning

34. 908 F.2d at 895-96. John Ordway disclaimed his interest in the trust thirty-six
years after reaching the age of majority. Id. at 895.

35. Id. at 896.
36. 1994 U.S. LEXIS 3124, at *16-*33.
37. Id. at *17.
38. Id. at *22-*29.
39. Id. at *26-*28.
40. Id. at *27-*28.
41. Id. at *30.
42. Id.
43. Id. at *31-*33.
44. Id. at *31-*32.
45. Id. at *33.
46. Id.
47. Id.
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time.48 Rather, he concluded that a failure to make a reasonably
prompt disclaimer of a known bequest was implicit acceptance. 49

According to Justice Scalia, while state disclaimer laws may ignore this
implication, 'the federal gift tax cannot.50

The diametrically opposed outcomes of the decisions in Irvine and
Ordway in the appeals courts resulted in the Supreme Court granting
certiorari in Irvine."' Under the rule stated in Irvine, Mrs. Irvine
would have had to disclaim her contingent interest in the trust within
a reasonable time from learning of her interest (1931) or from the
enactment of the federal gift tax statute (1932) in order to avoid paying
the federal gift tax.' At that point, Mrs. Irvine did not know whether
the interest would vest at all or when the interest might vest.53 The
application of the federal gift tax in this case results in Mrs. Irvine's
estate being taxed in excess of twenty million dollars' without having
received any direct benefit or exercised any direct control over the
ultimate dis ,osition of her portion of the trust. This application results
in an apparent unfairness.' Further, this result undermines the goal
of stability in the tax system. 6 In 1979, Mrs. Irvine made her dis-
claimer in abcordance with the law as stated in Keinath v. Commission-
er.7  Unfor ately for her, Jewett overruled that decision in 1982.'
The Court effectively ignored the impact on Mrs. Irvine's estate by
concentrating on broad policy considerations. 9 Specifically, the Court
focused its analysis on the prevention of an "unlimited opportunity to
consider estate planning.' The Court's narrow reading of section
501(b) of the Revenue Act resulted in the taxation of a refusal to accept
a gift when the initial gift itself was not taxable."' Therefore, Mrs.

48. Id. at *33-*34.
49. Id. at * 4.
50. Id.
51. 113 S. Ct. 2958 (1993).
52. 1994 U.S. LEXIS 3124, at *19-*22.
53. 455 U.S. at 328 (Blackmun, J., dissenting).
54. 981 F.2d at 992-93.
55. 981 F.2d at 1003 (McMillian, J., dissenting).
56. 455 U.S. at 324 (Blackmun, J., dissenting).
57. 981 F.2d at 1002-03 (McMillian, J., dissenting).
58. 455 U.S. at 319.
59. 1994 U.S. LEXIS 3124, at *20-*22.
60. Id. at 420-*22.
61. Id. at *31-*32. "The critical events, the transfers of fractional portions of Mrs.

Irvine's remainder to her children, occurred after enactment of the gift tax, though the
interests transerred were created before that date." Id. at *32. In reaching the opposite
conclusion, the Eighth Circuit stated:
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Irvine's estate bears the consequence-a gift tax in excess of twenty
million dollars-of our hierarchical and unstable system.62

KIMBERLY L. MOORE

[A] disclaimer should not be subject to the federal gift tax unless the transfer
creating the interest disclaimed was itself a "taxable transfer"; absent this
limitation, the gift tax would be imposed on a donee's refusal to accept a gift that
never was subject to the tax in the first place, an anomaly that Congress, given
its clear intent... that the gift tax not have any retroactive application, did not
ordain.

981 F.2d at 994.
62. 981 F.2d at 1002 (McMillian, J., dissenting).
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