
Reno v. Flores: Plenary Power Over
Immigration Alive and Well

For the last ten years, the Immigration and Naturalization Service
("INS") has arrested an increasing number of alien juveniles unaccompa-
nied by their parents or related adults.' Before 1984 the INS dealt with
the growing number of unaccompanied alien children on a regional
basis2 because no national policy existed regarding when an alien minor
awaiting deportation proceedings could be released?3 In 1984 the
Western Rkional Office of the INS implemented a policy allowing the
release of alien minors only to parents or legal guardians. In unusual
and extraordinary cases, the INS could release the minor to a responsi-
ble individual who agreed to take responsibility for the child's welfare.4

On July 11, 1985, the four respondents reacted to this policy by filing a
class action suit. Subsequently, the District Court for the Central
District of California certified a class of aliens under eighteen years old
who "have been, are, or will be arrested and detained pursuant to 8
U.S.C. [Section] 1252 ... ."5 Respondents raised seven claims: five
challenging conditions of the juveniles' detention, and two challenging
the INS' Western Region release policy on constitutional, statutory, and
international law grounds.6 In late 1987, the district court approved a
consent decree settling the living condition challenges.7 The court also
awarded the INS partial summary judgment on the statutory and

1. Reno v. Flores, 113 S. Ct. 1439, 1443 (1993). In 1990 alone, the INS arrested more
than 8,500 alien juveniles, and roughly 70% were unaccompanied minors. Id. at 1443. The
federal government estimates that approximately 1000 unaccompanied alien minors are
put in a detention center each year. Dirk Johnson, Choice for Young Illegal Aliens: Long
Detention or Deportaion, N.Y. TIMEs, Nov. 30, 1992, at Al, A12.

2. Flores, 113 S. Ct. at 1444.
3. Flores v. Meese, 934 F.2d 991, 994 (9th Cir. 1990).
4. 113 S. Ct. at 1444. The INS implemented this policy partly because of a dramatic

increase in the number of unaccompanied aliens. Id. at 1461 (Stevens, J., dissenting).
5. 934 F.2d at 994-95. Respondents were detained and had no adult relative or legal

guardian to claim them, but they did have a responsible adult to take them. Flores v.
Meese, 942 F.2d 1352, 1357 (9th Cir. 1991) (en banc).

6. 113 S. Ct. at 1444.
7. Id.
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international law charges, and granted respondents partial summary
judgment on their equal protection challenge.' The district court stated
that under an equal protection analysis, no rational basis existed for
treating alien minors in deportation proceedings differently from alien
minors in exclusion proceedings.' The court deferred consideration on
the due process claims to allow the INS to promulgate a new regulation
regarding detention of alien minors in both exclusionary and deportation
proceedings. In 1988 the INS adopted the uniform deportation-exclusion
rule1° that provided alien juveniles be released to a parent, legal
guardian, or an adult relative." In "unusual and compelling circum-
stances," if no adult relative was available, the INS, at the discretion of
the district director or patrol agent, could release alien minors to
another responsible adult who executed a care and attendance agree-
ment. 2 The respondents continued their action against the new
regulation, and the district court, in an unpublished order, granted
summary judgment for respondents on "unspecified due process
grounds." This order undercut 8 C.F.R. section 242.24 in the following
ways: (1) the district court ordered the INS to release any eligible minor
to a parent, guardian, or other responsible adult; (2) the court threw out
the required care agreement; and (3) the court rewrote INS regulations
to require a hearing to determine probable cause and release restric-
tions, whether the alien minor requests a hearing or not. 3 The Ninth
Circuit Court of Appeals, by a divided panel, reversed, and held (1)
substantive due process did not recognize a fundamental right to release
a child to an unrelated adult;4 (2) respondents' procedural due process
argument equated their substantive due process argument, and
accordingly failed for the same reasons; 5 and (3) the Attorney General

8. Id. Exclusion proceedings are for aliens who are arrested before entering the
country, while deportation proceedings are for aliens arrested after entering the country.
See Leng May Ma v. Barber, 357 U.S. 185, 187 (1958).

9. 113 S. Ct. at 1444. See 8 C.F.R. § 212.5(aX2) (ii) (1987). The INS allowed alien
minors in exclusion proceedings to be released to other relatives and friends. 113 S. Ct.
at 1444.

10. See Detention and Release of Juveniles, 53 Fed. Reg. 17449 (1988) (codified as to
deportation at 8 C.F.R. § 242.24 (1992)).

11. 8 C.F.R. § 242.24(bXl) (1992).
12. Id. See 8 C.F.R. § 242.24(b)(4) (1992). The care agreement means the responsible

adult must care for the alien child; and the attendance agreement means the responsible
adult must make sure the alien child attends deportation proceedings. Id. (citing 8 C.F.R.
§ 242.24(bX3) (1992)).

13. 113 S. Ct. at 1445.
14. 934 F.2d at 1006-07.
15. Id. at 1013.
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acted within his scope under the plenary powers.' The Ninth Circuit
vacated the district court's policy of releasing alien minors to unrelated
adults. 7 However, on rehearing en banc, the Ninth Circuit vacated the
panel opinion and affirmed the district court's order "in all respects,""
but did not address the statutory claim." The United States Supreme
Court granted certiorari, reversed, and held (1) INS regulation 242.24
did not facially violate substantive due process;' (2) INS procedures
did not violate procedural due process;2' and (3) the regulation did not
exceed the scope of the Attorney General's discretion to continue custody
over arrested aliens under 8 U.S.C. § 1252(a)(1).22

Although no cases regarding the detention of unaccompanied alien
minors have come before the Supreme Court since the 1800s, the Court
has given unyielding deference to Congress in all areas concerning
aliens.' The Court has always recognized the "plenary power" doctrine
in which Congress and the President "have broad and often exclusive
authority over immigration decisions."' By recognizing this doctrine,
the Court has declined to review immigration laws for substantive due
process restraints. Only in rare circumstances should the Court review
constitutional challenges.25 Because a discussion of the plenary power
doctrine is too broad for this note, only a summary of Supreme Court
cases addressing the issue will follow.

In The Japanese Immigrant Case,' the Court found that the Fifth
Amendment permits aliens due process of law in deportation proceed-
ings.2  Later, in Mathews v. Diaz,' the Court found that aliens are

16, Id. at 1002.
17. Id. at 993.
18. Flores v. Meese, 942 F.2d 1352, 1365 (1991).
19. 113 S. Ct. at 1446 n.3.
20. Id. at 1447-48.
21. Id. at 1449-51.
22. Id. at' 1451-53.
23. See Mathews v. Diaz, 426 U.S. 67, 81 (1976) (the political branches of government

are responsible for regulating aliens); Faillo v. Bell, 430 U.S. 787, 792 (1977) (Congress'
power is most complete over immigration).

24. Hiroshi Motomura, Immigration Law After a Century of Plenary Power: Phantom
Constitutional Norms and Statutory Interpretation, 100 YALE L.J. 545, 547 (1990) (general
meaning of plenary power); Stephen H. Legomsky, Immigration Law and the Principle of
Plenary Congressional Power, 1984 SUP. CT. REV. 255.

25. Hiroshi Motemura, Immigration Law After a Century of Plenary Power: Phantom
Constitutional Norms and Statutory Interpretation, 100 YALE L.J. at 547 (plenary power
may be constitionally challenged).

26. The Japanese Immigrant Case, 189 U.S. 86 (1903).
27. Id. at 100-01.
28. Mathews v. Diaz, 426 U.S. 67 (1976).
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protected under the Fifth and Fourteenth Amendments from unconstitu-
tional deprivations.' In addition, the Court in Galvan v. Press'0

established that aliens are entitled to protection of life, liberty, and
property.3" In Hampton v. Mow Sun Wong, 2 the Court stated that
judicial scrutiny of such deprivation is mandated by the Constitution
under the Fifth Amendment."3 When the Court reviews constitutional
challenges, it does so under a rational basis standard' in which the
governmental objectives must be legitimate and the means chosen must
be rationally related to the achievement of those objectives."5 Accord-
ingly, in the present case, the Court used the rational basis standard.3 6

The Court made two important observations before analyzing
respondents' claims. First, respondents' attack on regulation 242.24 was
a facial challenge because this regulation had not yet been applied to
any particular instance. 7 Thus, to strike down regulation 242.24 on
a facial challenge, respondents "must establish that no set of circum-
stances exists under which the [regulation] would be valid."38 Second,
the Court would not resurrect the living conditions issue because
whatever those conditions may have been before litigation, they had
since been corrected to comply with the requirements of the Juvenile
Care Agreement. 9 Next, the Court analyzed respondents' three
principle claims: (1) the Attorney General's statutory regulation exceeded
her scope of authority;' (2) the INS violated respondents' substantive
due process rights;4 and (3) the INS violated respondents' procedural
due process rights.' The respondents' statutory argument contended
that the regulation went beyond the scope of the Attorney General's
discretion to continue custody over arrested aliens under 8 U.S.C.

29. Diaz, 426 U.S. at 77. See also Linda R. Coffey, Comment, Immigration Law-De-
tention of JuvenileAliens-Rjecting Supreme Court Precedent, the Ninth Circuit Holds INS
Juvenile Detention Policy Unconstitutional ... 16 SUFFOLK TRANSNAT'L L.J. 292, 297
(1992).

30. 347 U.S. 522 (1954).
31. Id. at 530.
32. 426 U.S. 88 (1976).
33. Id. at 102-03.
34. Carlson v. Landon, 342 U.S. 524, 541 (1952).
35. 113 S. Ct. at 1448-49.
36. Id. at 1449.
37. Id. at 1446.
38. Id. (quoting United States v. Salerno, 481 U.S. 739, 745 (1987)).
39. Id. at 1446-47.
40. Id at 1451-53.
41. Id. at 1447-49.
42. Id. at 1449.
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§ 1252(a)(1). 43 The majority rebuffed respondents' claim that regulation
242.24 was motivated purely by administrative convenience, and not for
the promotion of the child's welfare." Because no fundamental right
existed under a rational basis standard, the INS did not have to ignore
the costs of individualized child-placement studies.' The majority held
that detaining alien children to protect their welfare did not "constitu-
tionally require [the INS) to give custody to strangers if that entails the
expenditure of administrative effort and resources that the Service is
unwilling to commit." This holding does not mean that reducing
administrative costs justifies detaining alien minors. The respondents
also claimed that detained juveniles could essentially be held indefinite-
ly.47 However, under 8 U.S.C. § 1252(a)(1), the deportation hearing
must conclude with "reasonable dispatch in order to avoid habeas
corpus." Therefore, the deportation hearing limits the duration of
custody.49 Under the substantive due process claim, the respondents
argued that the fundamental right at issue was "freedom from physical
restraint."' The majority rejected this argument because in this case
no alien minors were physically restrained in the sense of "chains" or
"barred cells."1 Unlike adults, juveniles are always in some form of
custody.52 Instead, the majority stated the right at issue was "the
alleged right of a child who has no available parent, close relative, or
legal guardian, and for whom the government is responsible, to be placed
in the custody of a willing-and-able private custodian rather than of a
government-operated or government-selected child-care institution."53

43. Id. at' 1451. This statute allows the Attorney General to arrest and take into
custody an alien pending a determination of deportability; the Attorney General has
discretion to (1) maintain custody, (2) release on bond, or (3) release on conditional parole.
8 U.S.C. § 1252(aXl) (1992).

44. 113 S. Ct. at 1452.
45. Id.
46. Id. at 1452-53. The INS has dual purposes for enacting the regulation: (1)

C]oncern for the welfare of the juvenile will not permit release to just any adult" and (2)
"the [INS] has neither the expertise nor the resources to conduct home studies for
placement of each juvenile released." Id. at 1451.

47. Id. at 1453.
48. Id. at 1453-54.
49. Id. at 1453.
50. Id. at 1447.
51. Id.
52. Id. (citing Schall v. Martin, 467 U.S. 253, 265 (1984)).
53. Id. the Court will exercise judicial restraint when asked to recognize new

fundamental rights. Id The dissent characterizes the fundamental right, similar to that
of Justice O'Connor in her concurrence, as the right to be free from governmental
institutions. The dissent contends that the majority characterized the right in a way so
as not to be recognized as fundamental so the true justification, administrative
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"This right has never been so rooted in the traditions and conscience of
our [country] as to be ranked fundamental."54 Because the instant case
did not involve a fundamental right, the Court used a rational basis
standard and not a heightened scrutiny standard to review INS
regulation 242.24."5 Under substantive due process, the majority also
rejected respondents' argument that the INS must hold individualized
hearings to determine if the "best interests of the child" lie in remaining
under INS care or with an unrelated responsible adult.66 The majority
stated that the "best interests of the child" was not an absolute and
exclusive constitutional criterion in governmental custodial situations. 7

The majority suggested that because the Constitution does not mandate
state-run child institutions to be funded to provide the best schooling or
health care, the same principle should apply to federal institutions.58

In essence, minimum standards of care must be satisfied at child-care
institutions, and any effort to achieve higher standards is a policy
decision for Congress-not for the Constitution.59  Although respon-
dents' "individualized hearing" argument appeared to involve a
procedural due process claim, the majority focused on respondents' "best
interests of the child" argument, which suggests that INS regulation
242.24 be narrowly tailored. In other words, less drastic means were
available to promote the welfare of the child. However, this argument
failed because narrowly tailored means are invoked only when a
fundamental right exits --and here no fundamental right was in-
volved.61 Under rational review, the INS' objectives of protecting the
welfare of the juveniles are rationally related to placing the alien
juveniles in child-care facilities.62  The INS, at a low scrutiny level,
could decide that administrative factors, such as lack of child-placement
expertise, favored using one means over another. Hence, in the present

convenience, will be upheld under the rational basis standard. Id. at 1470.
54. Id. at 1447.
55. Id. at 1448-49. Justice O'Connor concurred in result. She stated that the INS had

impinged on the protected liberty interest of freedom from institutional restraints and thus
heightened scrutiny is the applicable standard. Id. at 1456. "Combined with the Juvenile
Care Agreement, the fact that the normal forms of custody have faltered explains why the
INS program facially challenged here survives heightened, substantive due process
scrutiny." Id. See also Erin E. Gorman, Comment, Reno v. Flores: The INS'Automatic
Detention Policy For Alien Children, 7 GEO. IMMIGR. L.J. 435, 459-60 (1993).

56. 113 S. Ct. at 1447-49.
57. Id. at 1448.
58. Id.
59. Id.
60. Id.
61. Id. at 1447.
62. Id. at 1448-49.
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case, no constitutional need existed that required a hearing to determine
whether private placement would be better, so long as institutional
custody was good enough.' Under their procedural due process
challenge, respondents claimed the INS procedure required an individu-
alized hearing to determine whether the "best interests of the child"
were better served by the INS or by releasing the child to an unrelated
responsible adult." The majority explained that respondents' procedur-
al due process argument, the "best interests of the child," was the same
as their former substantive due process argument, only restated in
procedural due process terms, and could thus be rejected for the same
reasons.65 The majority also found no further procedural due process
violations.6 Respondents claimed the INS procedures were faulty
because they did not provide for automatic review of the initial
deportability and custody determinations by an immigration judge. The
majority found that giving alien children the right to a hearing before
an immigration judge satisfied procedural due process.67 Not only do
the juveniles have access to legal aid attorneys or other adults, they also
can request a hearing at any time in the deportation process.

The majority, following tradition, correctly determined that Congress
and the President enjoy almost unlimited deference on immigration
matters under the plenary powers doctrine.69 Respondents incorrectly
claimed that because the INS lacked "expertise" and was not "qualified"
to conduct child-placement investigations, judicial deference should not
extend to the INS."0 This was an incorrect assumption because neither
case law nor statute, expressly or impliedly, require the INS to be an
expert before acquiring judicial deference. Further, because child
welfare issues are outside of the plenary power, respondents focused
their arguments on the "best interest of the child," attempting to make
this a child-welfare issue and not one of immigration. However, the

63. Id. After deciding the fundamental rights issue, the majority quickly disposed of
respondents' equal protection argument. Respondents claimed (1) dissimilar treatment as
to those aliens who are released to family members and those who are not because they
have no family members, and (2) dissimilar treatment of detaining unaccompanied alien
juveniles while releasing citizen juveniles to unrelated adults. Id. at 1449. The majority
held the tradition of relaxing custody to related adults distinguishes the first claim and the
difference between aliens and citizens distinguishes the second claim. Id.

64. Id. at 1450.
65. Id.
66. Id. at 1450-51.
67. Id,
68. Id. at 1451.
69. See Galvan v. Press, 347 U.S. 522,531(1954); Carlson v. Landon, 342 U.S. 524,534

(1952).
70. 113 S. Ct. at 1452.
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majority appeared to say that this diversion would not work. Even if
this had been a child welfare issue, the detention of the child promotes
the welfare of the child and thus was rationally related. 71 Moreover,
the child-care facilities were not punitive. 2 The majority suggested
that when aliens are involved, the Court is reluctant to recognize
fundamental rights."3 The majority stated: "If we harbored any doubts
as to the constitutionality of institutional custody over unaccompanied
juveniles they would surely be eliminated as to those juveniles.., who
are aliens." 4 This statement, followed by a string of quotes expressing
that Congress has complete power over immigration, appears to indicate
that the Court is hesitant to find a fundamental right when an alien is
involved. Finally, if regulation 242.24 is abolished, the INS would
reinstate its policy of releasing alien juveniles to unrelated adults. This
would open the possibility of numerous legal suits being filed against the
INS for harm done to a child by an unrelated adult. 5 Why take a
chance with the well-being of an innocent child?

GEORGE MICHAEL C. RANALLI

71. Id. at 1448 (citing Santosky v. Kramer, 455 U.S. 745, 766 (1982)).
72. Id. at 1448 (citing Schall v. Martin, 467 U.S. 253, 269 (1984)).
73. Id. at 1449.
74. Id.
75. Flores v. Meese, 942 F.2d 1352, 1362 (9th Cir. 1991) (en banc).
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