
Nobelman v. American Savings Bank:
Chapter XIII Residential Mortgage Strip

Down: Controversy Resolved

In 1984, Leonard and Harriet Nobelman executed an adjustable rate
note payable to American Savings Bank ("American") in the amount of
$65,250.' The note was secured by a deed of trust on their principal
residence, !a condominium in Dallas, Texas.2 In 1990, after falling
behind on mortgage payments, the Nobelmans sought relief under
Chapter 13 of the Bankruptcy Code. American filed a proof of claim for
$71,335 including principal, interest, and fees owed on the note. Relying
on the language of 11 U.S.C. § 506(a),3 the Nobelmans submitted a
modified Plan of Reorganization that valued their residence at $23,500
and proposed to pay only this amount on American's claim, treating the
remaining $41,257.66 as an unsecured claim. Under the plan, unsecured
creditors were to receive nothing. 4 American and the Chapter 13
Trustee in, Bankruptcy objected to confirmation of the plan on the
ground that it violated 11 U.S.C. § 1322(b)(2) 5 by modifying the rights
of a claim holder secured only by a security interest in the debtor's
principal residence.' On that ground, the Bankruptcy Court denied

1. Nobelman v. American Savings Bank, 113 S. Ct. 2106, 2108 (1993).
2. Id. at 2108.
3. 11 U.S.C. § 506(a) provides:

An allowed claim of creditor secured by a lien on property in which the estate has
an interest.., is a secured claim to the extent of the value of such creditor's
interest ip the estate's interest in such property... and is an unsecured claim to
the extent that the value of such creditor's interest... is less than the amount of
such allowed claim. Such value shall be determined in light of the purpose of the
valuation and of the proposed disposition or use of such property, and in
conjunction with any hearing on such disposition or use or a plan affecting such
creditor's interest.

4. 113 S. Ct. at 2108-09.
5. 11 U.S.C. § 1322(b)(2) provides that a plan may "modify the rights of holders of

secured clains, other than a claim secured only by a security interest in real property that
is the debtor's principal residence, or of holders of unsecured claims, or leave unaffected
the rights of any holders of any class of claims."

6. 113 S. Ct. at 2109.
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confirmation of the plan.7 The United States District Court for the
Northern District of Texas affirmed that decision,8 as did the Court of
Appeals for the Fifth Circuit.' Having granted certiorari,' the United
States Supreme Court held that section 1322(b)(2) prohibits debtors from
benefiting from section 506(a) if the debt is secured solely by real estate
that is the debtor's home.

Before the Supreme Court's decision in Nobelman, the question of
whether Chapter 13 debtors could bifurcate a home mortgage generated
considerable controversy. Courts of appeal in four circuits had concluded
that debtors could strip a home mortgage down to its present value.11

In considering the interplay between sections 506(a) and 1322(b)(2),
these courts agreed that the legislative history of section 1322(b)(2)
provided little guidance for the necessary statutory interpretation. 12

Several courts applied the rule of the last antecedent' 3 to the "other

7. Id.
8. 129 B.R. 98 (N.D. Tex. 1991).
9. In re Noblemen [sici v. American Sav. Bank, 968 F.2d 483 (1992).

10. 113 S. Ct. 654 (1992).
11. Houghland v. Lomas & Nettleton Co., 886 F.2d 1182 (9th Cir. 1989); Wilson v.

Commonwealth Mortgage Corp., 895 F.2d 123 (3d Cir. 1990); Sapos v. Provident Inst. of
Say., 967 F.2d 918 (3d Cir. 1992); Eastland Mortgage Co. v. Hart, 923 F.2d 1410 (10th Cir.
1991); Bellamy v. Federal Home Mortgage Corp., 962 F.2d 176 (2d Cir. 1992).

12. Responding to the 1973 report of the Commission on the Bankruptcy Laws of the
United States, see H.R. Doc. No. 137, 93d Cong., 1st Sess., 1,11 (1973), reprinted in COLLIER
APP. 2 at I., in 1978 Congress created 1322(bX2). The Commission recommended allowing
debtors to include their home mortgages in their Chapter 13 plans. Id. The House and
Senate versions of the proposed provision were different not only from the Commission's
recommendations, but also from each other. The House version allowed debtors to modify
the rights of holders of both secured and unsecured claims, making no exception for the
holders of claims secured by real property. See H.R. 200, 95th Cong., 1st Sess. § 1322(bX2)
(1978), reprinted in COLLIER APP. at III, 537. The Senate version, however, reflected the
restrictions of then current Chapter 13, allowing Chapter 13 debtors to "modify the rights
of holders of secured andunsecured claims (other than claims wholly secured by mortgages
on real property) or holders of secured claims." See S. 2266, 95th Cong., 2d Sess.
§ 1322(b)(2) (1978), reprinted in COLLIER APP. 3 at VII, 573. The final version of
§ 1322(b)(2), which legislators called a "compromise agreement," see 1978 U.S.C.C.A.N.
6481, 6550, narrowed the Senate's restriction to home mortgages rather than mortgages
on any real property. It was this conflicting proposed language that prompted the court
in Wilson to reject the lender's argument that Congress intended § 1322(b)(2) to prevent
home mortgage strip down. Wilson, 895 F.2d at 128. The court observed that while the
restrictions contained in the Senate's version of § 1322(b)(2) were "apparently included to
protect the home mortgage industry," the fact that the antimodification provision was a
compromise between a more restrictive Senate version and a House version'with no
restrictions whatsoever "suggests that the residential mortgage providers did not emerge
with all the protection they may have sought." Id.

13. The rule of the last antecedent is "[a] canon of statutory construction that relative
or qualifying words or phrases are to be applied to the words or phrases immediately
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than" clause of section 1322(b)(2), concluding that the "other than"
clause should be construed to refer only to the "secured claim" language
that precedes it. 14 Likewise, these courts preferred to read the two code
provisions harmoniously to avoid conflict. 5 In so doing, the courts
rejected two arguments: first, that "the specific exclusion of section
1322(b)(2) controls the general provisions of section 506(a),"' s and
second, that unlike section 506(a) which concerns claims, section
1322(b)(2) Concerns and protects rights "regardless of how a claim is
classified." 7 Likewise, the court in Bellamy v. Federal Home Mortgage
Corp. was the first circuit court to consider the impact of the Supreme
Court's decision in Dewsnup v. Tirmm' on the Chapter 13 home
mortgage strip down, but concluded that the Dewsnup analysis did not
apply to the interpretation of section 1322(b)(2).' 9 Despite the decisions
of the second, third, ninth, and tenth circuits, some lower courts in other
circuits continued to find that section 1322(b)(2) prohibits the strip down
of home m6rtgages by Chapter 13 debtors.2' The bankruptcy court in
In re Sauber rejected the rationale of the United States Court of Appeals
for the Ninth Circuit in Hougland v. Lomas & Nettleton Co. as "overly
technocratic,"2' deciding instead that the specific provisions of section
1322(b)(2) controlled over the general provisions of section 506(a).22

Although the court in Eastland Mortgage Co. v. Hart held that section
1322(b)(2) did not prohibit strip down of residential mortgages, it listed
four rationales used by bankruptcy courts in the fifth, eighth, and

preceding, and as not extending to or including other words, phrases, or clauses more
remote." BLACK'S LAW DICTIONARY 882 (6th ed. 1990).

14. Houghland, 886 F.2d at 1184; Bellamy, 962 F.2d at 180-81.
15. Houghand, 886 F.2d at 1184; Wilson, 895 F.2d at 128; Bellamy, 962 F.2d at 181.
16. Wilson, 895 F.2d at 128.
17. Bellamy, 962 F.2d at 179.
18. 112 S. Ct. 773 (1992) (prohibited Chapter 7 lien strip down).
19. Bellamy, 962 F.2d at 182. The court in Bellamy framed the holder's Dewsnup

argument in terms of whether the language "secured claim" in § 1322(b)(2) has the same
meaning it does in § 506(a), given the Dewsnup determination that "secured claim" does
not have the same meaning in § 506(d) that it does in § 506(a). The Bellamy court rejected
the holder's argument, stating that "the differing language of § 506(d) and § 1322(b)(2)-
with respect to how the phrase 'secure claim' is used-suggests that the Dewsnup analysis
does not govern construction of § 1322(b)(2)." Id.

20. See In re Chavez, 117 B.R. 733, 736-37 (Bankr. S.D. Fla. 1990); In re Sauber, 115
B.R. 197, 199 (Bankr. D. Minn. 1990); In re Schum, 112 B.R. 159, 162 & n.3 (Bankr. N.D.
Tex. 1990); In re Kaczmarczyk, 197 B.R. 200, 202-03 (Bankr. D. Neb. 1989); In re Russell,
93 B.R. 703, 705 (D.N.D. 1988); In re Catlin, 81 B.R. 522, 524 (Bankr. D. Minn. 1987).

21. Sauber, 115 B.R. at 199.
22. Id.
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eleventh circuits in holding that such strip down is prohibited by section
1322(b)(2):

(1) [T]he legislative history mandates protection of the home mortgage
lender, and bifurcation impermissibly dilutes that protection; (2) as a
matter of statutory construction, the requirements of a specific section,
in this case section 1322(b)(2), control those of a general section, in this
case section 506(a); (3) as a matter of statutory construction, the courts
should look to the definition of 'claim' from section 101(4), which
includes both secured and unsecured claims, rather than the definition
of 'secured claim' from section 506(a); and (4) analysis of the legislative
history should look back to Chapter XIII of the now-repealed Bankrupt-
cy Act, predecessor to the Code, for, guidance in the definition of
secured claims.'

Thus, the law was far from settled when the Supreme Court granted
certiorari to hear Nobelman.

In Nobelman the Supreme Court began its analysis with the recogni-
tion that section 1322(b)(2) concerns the modification of the "rights" of
holders of claims secured only by an interest in the debtor's principal
residence rather than the modification of the claims themselves.2' The
Court reasoned that even if section 506(a) allowed American's claim to
be split into a secured component (the value of the collateral) and an
unsecured component, American would still have the "rights" with
respect to both components that it would have with respect to the
secured component.2' The Court assumed that Congress left these
rights, which are generally reflected in the mortgage instruments, to be
determined by state law. Thus, under Texas law (and as reflected in the
mortgage instruments), American's rights include

the right to repayment of the principal in monthly installments over a
fixed term at specified adjustable rates of interest, the right to retain
the lien until the debt is paid off, the right of accelerate the loan upon
default and to proceed against petitioner's residence by foreclosure and
public sale, and the right to bring an action to recover any deficiency
remaining after foreclosure.'.

According to the Court, these rights are protected from modification by
section 1322(b)(2).27 The Court qualified this statement by recognizing
that the lender's power to enforce certain rights is limited by the Code's

23. Hart, 923 F.2d at 1414.
24. Nobelman v. American Sav. Bank, 113 S. Ct. 2106, 2109 (1993).
25. Id. at 2110.
26. Id.
27. Id.
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automatic stay provision and by section 1322(b)(5), 2 which permits
debtors to cure prepetition defaults on home mortgages. Such limita-
tions, howeyer, "are independent of the debtor's plan or otherwise
outside section 1322(b)(2)'s prohibition."0 The Court next turned to the
Nobelman's contention that the rule of the last antecedent should be
applied to the "other than" clause of section 1322(b)(2). This argument,
endorsed by ;the second circuit in In re Bellamy and the ninth circuit in
In re Houghland, urges that courts construe the "other than" clause to
refer only to! its immediate antecedent, "secured claims." "Thus section
1322(b)(2)'s protection would then apply only to that subset of allowed
'secured claims' determined by application of section 506(a) that are
secured by a lien on the debtor's home." The Court, while recognizing
that such an interpretation is sensible, observed that it is more
reasonable to read "'a claim secured only by a [homestead lien] as
referring to the lienholder's entire claim, including both the secured and
unsecured components of the claim."'3 2 The Court found support for
such a reading in Congress' choice of wording. Rather than using the
term of art "secured claim" to express the 1322(b)(2) exception, Congress
chose to use the words "claim secured ... by." The Court believed that
such a choice was significant because "the unqualified word 'claim' is
broadly defined under the Code to encompass any 'right to payment,
whether... secure[d] or unsecured' or 'any right to an equitable remedy
for breach of performance if such breach gives rise to a right to payment,
whether... secure[d] or unsecured. '"' Moreover, the Court found that
such an intetpretation of section 1322(b)(2) was more reasonable because
applying the rule of the last antecedent would make section 1322(b)(2)
impossible to administer. Recognizing that a single note contained the
holder's contractual rights to both the secured and unsecured compo-
nents of the claim, the Court stated that "[p]etitioners cannot modify the
payment anrd interest terms for the unsecured component, as they
propose to do, without also modifying the terms of the secured compo-
nent."34 An attempt by the debtors to preserve the interest rate and
the amount of the monthly payments after reducing the principal to the
value of the collateral would require a reduction of the note's term and
would thereby modify a contractual right of the holder.

28. 11 U.S.O. § 362.
29. Id. § 1322(b)(5).
30. Nobel man, 113 S. Ct. at 2110.
31. Id. at 2i11.
32. Id.
33. Id.
34. Id.
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Furthermore, the bank holds an adjustable rate mortgage, and the
principal and interest payments on the loan must be recalculated with
each adjustment in the interest rate. There is nothing in the mortgage
contract or the Code that suggests any basis for recalculating the
amortization schedule-whether by reference to the face value of the
remaining principal or by reference to the unamortized value of the
collateral. 5

Simply put, when the holder of a note has an interest in the debtor's
principal residence only, the debtor cannot apply section 506(a) to strip
down the home mortgage without violating the antimodification
provision of section 1322(b)(2).

Although Nobelman resolved the question of whether a debtor can
strip down to its present fair market value its lender's mortgage secured
only by the debtor's principal residence, the decision also raised several
questions. First, a lender who takes a security interest in property other
than the debtor's principal residence is not afforded section 1322(b)(2)
protection. But what criteria determines whether security is in addition
to the debtor's principal residence? The question turns on the character-
ization given by the court to the additional collateral. As the court in
Hart recognized, "[Illlusory items may not serve as security for a
mortgage, as that term is used in section 1322(b)(2)."36 The court in
Wilson construed such an argument to mean that the additional items
of security must have "independent value."37 In Hammond v. Common-
wealth Mortgage Co. of America,' the district court held that a lender
secured not only the debtor's principal residence, but also by "any and
all appliances, machinery, furniture, and equipment (whether fixtures
or not) of any nature whatsoever now or hereafter installed in or upon
said premises" is not afforded the antimodification protection of section
1322(b)(2).39 However, in Wright v. C & S Family Credit, Inc.,40 the

35. Id.
36. Eastland Mortgage Co. v. Hart, 923 F.2d 1410, 1410 n.6 (10th Cir. 1991). The

footnote provides the following cites: "See Wilson v. Commonwealth Mortgage Corp., 895
F.2d 123, 129 (3d Cir. 1990) (items must have independent value to serve as collateral for
a mortgage); In re Foster, 61 B.R. at 495 (security must have 'actual independent value');
cf In re Stiles, 74 B.R. 708, 710 (Bankr. N.D. Ala. 1987) (worthless collateral does not
defeat section 1322(b)(2) protection)." Hart, 923 F.2d at 1410 n.6.

37. Wilson v. Commonwealth Mortgage Corp., 895 F.2d 123, 128-29 (3d Cir. 1990).
38. 156 B.R. 943 (E.D. Pa. 1993).
39. Id. at 948. The court felt bound by stare decisis to follow the alternate holding of

Wilson, 895 F.2d 123, although it noted that Nobelman invalidated the primary holding of
Wilson. As the court recognized, the lender in Nobelman was also secured by "an
undivided .67% interest in the common areas of the condominium complex, escrow funds,
proceeds of hazard insurance, and rents." In re Nobelman (sic] v. American Say. Bank, 129
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court found that, under Georgia law, an interest in "all machinery,
apparatus, equipment, fittings, fixtures, whether actually or construc-
tively attached to the property," "all rights, title, and interest of Grantor
in and to the minerals, flowers, shrubs, crops, trees, timber, and other
emblements," "returned, unearned, and payable insurance premiums,"
and in "rents and profits" after default did not give the lender a security
interest in something other than the debtor's principal residence.4' To
further complicate matters, at least one court since Nobelman has
concluded that a completely unsecured mortgage, determined pursuant
to a section 506 valuation, is not entitled to the antimodification
protection of section 1322(b)(2).42 Furthermore, can a lender who
releases all additional collateral later use the antimodification provisions
of 1322(b)(2)? Nobelman does not answer these questions. Thus,
although Nobelman resolved one controversy, it certainly left others for
future determination by the courts.

MIKE RAFTER

B.R. 98, 104 (N.D. Tex. 1991). On appeal to the district court the Nobelmans argued that
such additional security should preclude application of § 1322(bX2), but that court simply
found this contention to be without merit. Id. Thus, neither the fifth circuit nor the
Supreme Court addressed this issue.

40. 128 B.R. 83 (Bankr. N.D. Ga. 1991).
41. Id. For a summary of the court's rationale, see John F. Conolly, Note, Limits on

Residential Mortgage Lender Protection Under Section 1322(b)(2) of the Bankruptcy Code,
9 GA. ST. U. L. REV. 647 (1993).

42. In re Plouffe, 157 B.R. 198, 199-200 (Bankr. D. Conn. 1993).
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