
Constitutional Conflict: The Establishment
Clause Meets The Free Speech Clause in

Lamb's Chapel v. Center Moriches Union Free
School District

Plaintiffs, Lamb's Chapel ("Chapel") and John Steigerwald, brought an
action against the Center Moriches Union Free School District ("School
District") because the School District denied plaintiffs' application to use
the School District's facilities to show "Turn Your Heart Toward Home,"
a religion-oriented film series on family values and child rearing.1 The
School District denied plaintiffs' application on the grounds that the use
of school facilities by religious organizations would violate Section 414
of the New York Education Law2 and Rule 7 of the School District's
Rules and'Regulations for Community Use of School Facilities.' Rule
7 provides that "[tihe school premises shall not be used by any group for
religious purposes."4 This position of excluding religious organizations
from any use of school property was in accord with then existing judicial
interpretation of Section 414.5 Twice the plaintiffs applied for permis-
sion to show the film series on Christian family values, and twice the

1. Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 113 S. Ct. 2141, 2144
(1993).

2. Section 414 of the New York Education Law authorizes ten purposes for which local
school districts can promulgate reasonable rules and regulations concerning the after-hours
use of school property. These ten uses are specified in Section 414(1)(c), which permits
"social, civic and recreational meetings and entertainments, and other uses pertaining to
the welfare of the community; but such meetings, entertainment and uses shall be non-
exclusive and open to the general public." Religious purposes are not included elsewhere
in the statute.

3. Pursuant to Section 414 of the New York Education Law, the School Board issued
rules and regulations governing the after-hours use of school property. However, the
School Board's regulations only allow two of the ten purposes authorized by Section 414.
Local Rule 10 allows social, civic, or recreational uses, and Local Rule 8 allows political
uses if secured in compliance with Section 414.

4. Lamb's Chapel, 113 S. Ct. at 2144.
5. See Trietley v. Board of Educ. of Buffalo, 409 N.Y.S.2d 912 (1978) (holding that local

school boards could not allow student bible clubs to use school facilities because religious
purposes are not included in Section 414).
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School District denied the application, stating that the "film does appear
to be church related and therefore your request must be refused."
Plaintiffs alleged these denials violated their First Amendment rights
under the Freedom of Speech and Assembly Clauses, the Free Exercise
Clause and the Establishment Clause, and violated their Fourteenth
Amendment rights under the Equal Protection Clause. The trial court
rejected all of the plaintiff's claims, granted summary judgment for the
School District, and held the School District had created a limited public
forum where exclusions must be viewpoint neutral. The trial court
further reasoned that because the School District had never opened its
facilities to religious groups for any reason, Rule 7's blanket exclusion
of religious speech was viewpoint neutral.8 The Second Circuit Court
of Appeals fully affirmed the trial court's judgment.9 The Supreme
Court granted certiorari" and reversed, holding that the School District
may not exclude religious organizations solely to suppress their religious
point of view on subjects that are otherwise permissible topics for
discussion within the school facility." More importantly, the Court
rejected the School District's contention that the use of government-
owned school facilities by religious organizations is an establishment of
religion forbidden by the First Amendment. 12

In 1971 the Supreme Court iterated the much hailed Lemon" test to
determine whether a particular governmental action violates the
Establishment Clause. Under the Lemon test a governmental action is
valid only if (1) it has a secular purpose, (2) it does not have the
principal or primary effect of advancing or inhibiting religion, and (3) it
does not foster excessive governmental entanglement with religion."'

6. Lamb's Chapel, 113 S. Ct. at 2144.
7. Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 770 F. Supp. 91, 98

(E.D.N.Y. 1991).
8. Id.
9. Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 959 F.2d 381,389 (2d Cir.

1992).
10. Lamb's Chapel v. Center Moriches Union Free Sch. Dist., 113 S. Ct. 51 (1992).
11. Lamb's Chapel, 113 S. Ct. at 2147-48. The Court correctly noted that the School

District, like a private owner, could legally preserve the school property solely for "the use
to which it is dedicated." Id. at 2146. However, since the School District opened its
property to social, civic and recreational uses, it could not then exclude religious
organizations solely to suppress the religious viewpoints concerning these social, civic and
recreational topics. Id. at 2147. Certainly, the School District would have allowed a
secular organization to display a film about child rearing, thus, the Court correctly
reasoned that the School District must allow a religious organization to do so.

12. Id. at 2148.
13. Lemon v. Kurtzman, 403 U.S. 602 (1971).
14. Id.
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This three-pronged test promised to give stability and predictability to
Establishment Clause analysis. Instead, the Lemon test has produced
inconsistent decisions by the Court and very colorful dissents among its
justices."5 The Court's actions have ranged from adhering to the Lemon
test tightly,16 to merely using the three prongs as guidelines, 7 and to
disregarding the test completely." As Justice Scalia noted in his
concurrence in Lamb's Chapel, "no fewer than five of the currently
sitting Justices have, in their own opinions, personally driven pencils
through the creature's heart (the author of today's opinion repeatedly),
and a sixth has joined an opinion doing so."19 Despite this controversy
over the use of the Lemon test, the Court applied the test in Widmar v.
Vincent,2" a case that closely mirrors Lamb's Chapel, concerning the
use of a public university's facilities by religious groups. In Widmar the
Court held that once the university made its facilities generally available
for use by registered student groups, the university could not deny
access to religious groups solely to suppress their religious viewpoints
without violating the groups' free speech rights.2 Even so, the
university 'argued that such an exclusion was justified because a
violation of the Establishment Clause would occur if religious groups
were allowed to use government property to spread their message and
advance their religion.2 Thus, a potential conflict exists between the
Establishment Clause and the Free Speech Clause when religious groups
seek to use public facilities for religious purposes. However, the Court
sidestepped this issue by holding that the religious use of the univer-
sity's facilities in the context of an equal-access policy satisfied the three
prongs of the Lemon test and, thus, did not violate the Establishment
Clause."I Other than a momentary struggle with the "primary effect"
prong of the test, the Court seemed to have no difficulty reaching its
conclusion.24  However, since its decision in Widmar the Court has

i5. As amazing as it sounds, it seems that the Court invokes or ignores the Lemon test
at its pleasure, giving no clues at all for the reasons it does so. Further, when it chooses
not to use the test it also refuses to overrule it. See Lee v. Weisman, 112 S. Ct. 2649, 2654
(1992).

16. Lynch v. Donnelly, 465 U.S. 668 (1984); Allegheny County v. American Civil
Liberties Union, Greater Pittsburgh Chapter, 492 U.S. 573 (1989).

17. Hunt ve McNair, 413 U.S. 734, 741 (1973).
18. Marsh v. Chambers, 463 U.S. 783 (1983); Lee v. Weisman, 112 S. Ct. 2649 (1992).
19. Lamb's, Chapel, 113 S. Ct. at 2150.
20. Widmar v. Vincent, 454 U.S. 263 (1981).
21. Id. at 277.
22. Id. at 270-71.
23. Id. at 275.
24. Id. at 274-76.
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adopted an endorsement approach to the primary effect prong of the
test.25 This endorsement approach invalidates a governmental action
if the action sends a message of governmental endorsement of religion.
Under this approach, the Court likely would have a tougher job in
reaching its decision since allowing private religious organizations to
preach from our public institutions' classrooms arguably sends a strong
message of governmental endorsement of religion to the students using
the institution.

One would expect this problem to be an even higher hurdle in Lamb's
Chapel where primary and secondary schools containing young,
impressionable children were involved, rather than a university
containing college students as in Widmar.2' However, the Court in
Lamb's Chapel scarcely took a complete paragraph to dismiss the
Establishment Clause issue." The Court stated that "[ulnder these
circumstances, as in Widmar, there would be no realistic danger that the
community would think that the District was endorsing religion."2'
However, the Court seemed to ignore the real danger presented by the
religious use of school facilities-that the students will think that the
School District was endorsing religion, not the community. This danger
is especially true When the students witnessing the activities are young
and immature. Traditionally, the Court has conducted a deeper and
more thorough analysis when potential Establishment Clause violations
arise.' A likely reason for the cursory glance and one paragraph
explanation in Lamb's Chapel is the potential conflict between the Free
Speech Clause and the Establishment Clause. If the Court had ruled
that allowing religious groups to use school facilities violated the
Establishment Clause, that ruling would conflict with the Court's
decision that the exclusion of such religious groups violates the Free
Speech Clause. If the Court needed over one-hundred pages to strike
down a simple Christmas display in a county courthouse as violative of
the Establishment Clause, ° surely a case involving religious groups

25. Lynch v. Donnelly, 465 U.S. 668 (1984) (O'Connor, J., concurring); Allegheny
County v. American Civil Liberties Union, 492 U.S. 573 (1989).

26. In Board ofEduc. of westside Community Sch. v. Mergens, 496 U.S. 226 (1990), the
Court addressed the issue of allowing religious groups to use high school facilities.
Although the Court granted access to religious groups, it based its decision on federal
statutory grounds and stated it "express[es] no opinion on ... whether the First
Amendment requires the same result." Id. at 2370.

27. Lamb's Chapel, 113 S. Ct. at 2148.
28. Id.
29. See Lynch v. Donnelly, 465 U.S. 668 (1984); Allegheny County v. American Civil

Liberties Union, 492 U.S. 573 (1989); Widmar v. Vincent, 454 U.S. 263 (1981).
30. Allegheny County, 492 U.S. at 573-678.
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preaching their messages from our public schools requires more than a
short, conclusory explanation.3 Nevertheless, the Court has undeni-
ably extended protection to religious groups who wish to use school
facilities below the college level, even when this extension would seem
to violate the Lemon test. This questionable analysis raises a problem
inherent in the application of the endorsement approach-exactly what
contexts should the court consider? For instance, should a court consider
the temporal context as well as the immediate physical context in
determining if certain actions send a message of governmental endorse-
ment of religion? Lamb's Chapel is an excellent illustration of this
dilemma. For example, if the court examines the record before it in the
context of a single day, when the only groups present in the school
facilities are religious groups, certainly it would conclude that this
practice sends a message of governmental endorsement of religion.
However, if the court analyzes the particular case in the temporal
context of many days during which a variety of groups would be present
in the school facilities, this temporal context helps to negate any
message of governmental endorsement of religion. In other words,
children who are exposed to a wide variety of groups using their school
facilities will likely realize that the government is not endorsing each
and every opinion expressed by these groups, but is only allowing equal-
access on a content-neutral basis. These two conflicting contexts are
directly anlagous to the court merely looking at a "snapshot" picture of
the challenged action, versus the court looking at a "motion picture" of
the context surrounding the challenged action. Although the Court did
not characterize its analysis in Lamb's Chapel in this manner, the Court
likely used the "motion picture" approach to make its decision allowing
the Chapel to show its film in the School District's facilities.

In effect, the Court has resolved the issue in favor of the religious
groups' rights to free speech. This ruling will allow religious groups to
use public school property any time the property is opened for an extra-
curricular purpose, as long as the religious group limits its uses to the
original purposes for which the property was opened. The school district
may not successfully claim a potential Establishment Clause violation
as a justification for excluding the religious groups from using school
property in such a situation. However, if the Court continues to use the

31. Lamb's Chapel, 113 S. Ct. at 2148. This illustrates another problem of the Lemon
test. When the Court decides to use the test (and one can never be certain that it will), the
endorsement approach can be loosened to cover almost anything, as in Allegheny, or
tightened to cover almost nothing, as in Lamb's Chapel. It appears that in Lamb's Chapel
the Court tightened the test to avoid resolving the inherent conflict between the
Establishment Clause and the Free Speech Clause.
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Lemon test and its endorsement approach, surely a situation will arise
where the use of school property by religious groups sends an unmistak-
able message of governmental endorsement of religion. Under this
situation, perhaps the Court will decide which of the clauses, the Free
Speech Clause or the Establishment Clause, trumps the other. More
likely, the Court will again sidestep this issue by revamping the
endorsement approach to the Lemon test, or even creating an entirely
new test. Either way, Establishment Clause analysis only stands to gain
clarity, consistency, and stability by the change.

TIMOTHY K HALL


