
COMMENTS

The Revitalization of Notice Pleading in
Civil Rights Cases

Notice pleading rests upon acceptance of the
idea that one may sue now and discover later.1

Notice pleading has been under attack in the federal courts, with
areas such as defamation,2 RICO,3 antitrust,4 Bivens actions,5 conspir-

1. Elliott v. Perez, 751 F.2d 1472, 1482-83 (Higginbotham, J., concurring, specially).
2. Simon V. Alster, No. 91-1738, 1992 U.S. Dist. LEXIS 11499 (D.D.C. July 22, 1992);

Mclver v. The Gov't of the Dist. of Columbia, 946 F.2d 1565 (D.C. Cir. 1991).
3. Independent Drug Wholesalers Group, Inc. v. Denton, No. 92-2164 San Francisco

case subseq. history, cert. denied, 430 U.S. 940 (1977) JWL, 1993 U.S. Dist. LEXIS 2918
(D. Kan. Feb. 12, 1993); Durham v. Business Management Assocs., 847 F.2d 1505 (lth
Cir. 1988); Bowers v. Dairymen, Inc., 813 F. Supp. 1580 (S.D. Ga. 1991).

4. Franchise Realty Interstate Corp. v. San Francisco Local Joint Executive Bd. of
Culinary Workers, 542 F.2d 1076 (9th Cir. 1976); Oregon Natural Resources Council v.
Mohla, 944 F.2d 531 (9th Cir. 1991).

5. In Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, the Supreme
Court held that a plaintiff may recover damages from a federal officer who violates his
constitutional rights. 403 U.S. 388, 397 (1971). For heightened pleading in this area, see
Hunter v. District of Columbia, 943 F.2d 69 (D.C. Cir. 1991); Cameron v. Thornburgh, 983
F.2d 253 (D.C. Cir. 1993); Martin v. District of Columbia Metro. Police Dep't, 812 F.2d 1425
(D.C. Cir. 1987); Siegert v. Gilley, 895 F.2d 797 (D.C. Cir. 1990); Branch v. Tunnell, 937
F.2d 1382 (9th Cir. 1991).
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acy,' and civil rights claims 7 receiving disfavored treatment in the form
of an artificial heightened pleading requirement. The Federal Rules of
Civil Procedure transformed the system of fact pleading, which was
archaic and ridden with traps for the unwary, to the simple system of
notice pleading.' The days of pleading as a technical trap are over
Federal Rule 8(a)(2) only requires "a short and plain statement of the
claim showing that the pleader is entitled to relief."0 The only
requirement for a heightened standard beyond notice pleading is found
in Rule 9(b), which requires that averments of fraud or mistake "be
stated with particularity."11 Moreover, the rules include the overriding
directive that pleadings are to be construed so that substantial justice
prevails. 2

The landmark case of Conley v. Gibson" marked the Supreme Court's
entry into the pleading arena. In that case, defendant argued dismissal
was proper because plaintiff's complaint failed to set forth enough facts
to demonstrate discrimination. 4  The Supreme Court turned to the
Federal Rules and concluded that the Rules mean what they say:

The decisive answer to this is that the Federal Rules of Civil Procedure
do not require a claimant to set out in detail the facts upon which he
bases his claim. To the contrary, all the Rules require is "a short and
plain statement of the claim" that will give the defendant fair notice of
what the plaintiff's claim is and the grounds upon which it rests ....
Such simplified "notice pleading" is made possible by the liberal
opportunity for discovery and the other pretrial procedures established
by the Rules to disclose more precisely the basis of both claim and
defense and to define more narrowly the disputed facts and issues....
The Federal Rules reject the approach that pleading is a game of skill
in which one misstep by counsel may be decisive to the outcome and
accept the principle that the purpose of pleading is to facilitate a
proper decision on the merits. 5

6. See Henderson v. Gomez, No. C-93-0888 MHP, 1993 U.S. Dist. LEXIS 10454 (N.D.
Ca. July 23, 1993).

7. See infra text accompanying note 17.
8. See Richard L. Marcus, The Revival Of Fact Pleading Under The Federal Rules Of

Civil Procedure, 86 COLUM. L. REV. 433 (1986).
9. Id. at 437-40.

10. FED. R. Civ. P. 8(a2).
11. Id. at 9(b).
12. Id. at 8(f).
13. 355 U.S. 41 (1957).
14. Id. at 47.
15. Id. at 47-48.
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This preference for substantial justice, shown in both the Federal Rules
of Civil Procedure and Conley, has been under attack in the federal
courts.

The conclusion of this Comment is simple: Congress is the only body
with authority to alter the requirements of the Federal Rules of Civil
Procedure, and the judicially created heightened pleading standards are
unwarranted acts of judicial activism, because no authority exists in the
Federal Rules to support a heightened standard for any claims except
fraud or mistake. Because this is such a wide topic with many areas of
law singled out for the heightened pleading requirement, this Comment
focuses on the heightened pleading standard for complaints brought
under Section 1983 of the United States Code.16

I. BACKGROUND INFORMATION ON 42 U.S.C. § 1983

In 42 U.S.C. § 1983 Congress provided for a cause of action against
persons acting under color of law for a violation of the Constitution or
laws of the United States. 7 Municipalities are considered persons who
are subject to suit under the statute' and presumably do not enjoy any
immunity from defending against a suit or any immunity from liability
whatsoever.' 9  However, to establish a prima facie case against a
municipality, the plaintiff must establish that the violation of the
Constitution or federal laws was the result of municipal policy or
custom.'0 Stated another way, an individual state actor cannot subject
the municipality to liability unless he was acting under municipal policy.
Thus, respondeat superior liability will not be imputed to the municipali-
ty except in those cases in which the state actor was acting pursuant to
municipal policy or custom. 2'

16. 42 U.S.C. § 1983 (1988).
17. 42 U.S.C. § 1983 (1988) states:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to
be subjected, any citizen of the United States or other person within the
jurisdiction thereof to the deprivation of any rights, privileges, or immunities
secured by the Constitution and laws, shall be liable to the party injured in an
action at law, suit in equity, or other proper proceeding for redress.

18. Monel v. Department of Social Serv., 436 U.S. 658, 690 (1978).
19. In Owen v. City of Independence, Mo., 445 U.S. 622 (1980), the Supreme Court held

that a municipality is not entitled to a qualified, good faith immunity defense. The Court
has never ruled on whether a municipality is entitled to absolute immunity, but in Owen
Justice Brennan interpreted his opinion (the majority) in MoneUl to hold that municipalities
are not entitled to absolute immunity. Id. at 624-25.

20. Monell, 436 U.S. at 694.
21. Id.
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On the other hand, an individual state actor may be subject to
personal liability for actions taken in his official capacity if he has
harmed the plaintiff by violating the Constitution or laws of the United
States.2" Thus, even if the municipal policy is missing, the plaintiff
still can find redress against the individual actor.

II. REASONS FOR THE HEIGHTENED STANDARD
Practically every circuit in the country has used (and may still be

using) some type of heightened pleading standard for civil rights
claims.' Illustrative of the heightened requirement is the Fifth Circuit
case of Leatherman v. Tarrant County.24

In cases against government officials involving the likely defense of
qualified immunity we require of trial judges that they demand that
the plaintiff's complaint state with factual detail and particularity the
basis for the claim which necessarily includes why the defendant-
official cannot successfully maintain the defense of immunity.25

Included in this heightened standard is the requirement that the
plaintiff anticipate and plead the reasons why the defendant cannot put
forth a claim of immunity. Absolutely no support for this exists in the
Federal Rules or case law. Even in other areas of the law, the plaintiff
does not have the burden of anticipating the defendant's answer.
Immunity is an affirmative defense, which means that a plaintiff should
not have to anticipate and "plead around" it.2'

Despite the dearth of legal support for a heightened requirement in
Section 1983 claims, compelling reasons do exist for using the height-
ened standard. One of the first courts to apply a heightened pleading
standard in a civil rights case was Valley v. Maule2

' decided in 1968.
The majority opinion set forth the reasons for creating the rule.

In recent years there has been an increasingly large volume of cases
brought under the Civil Rights Acts. A substantial number of these
cases are frivolous or should be litigated in the State courts; they all
cause defendants-public officials, policemen and citizens
alike--considerable expense, vexation and perhaps unfounded

22. Hafer v. Melo, 112 S. Ct. 358, 362 (1991).
23. See Douglas A. Blaze, Presumed Frivolous: Application Of Stringent Pleading

Requirements In Civil Rights Litigation, 31 WM. & MARY L. Rzv. 935, 952 n.98 (1990).
24. 954 F.2d 1054 (5th Cir. 1992), rev'd, 113 S. Ct. 1160 (1993).
25. 954 F.2d at 1057 (citing Elliot v. Perez, 751 F.2d 1472, 1473 (5th Cir. 1985)).
26. Gomez v. Toledo, 446 U.S. 635, 640-41 (1980).
27. 297 F. Supp. 958 (D. Conn. 1968).
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notoriety. It is an important public policy to weed out the frivolous and
insubstantial cases at an early stage .... 28

Returning to the Fifth Circuit, the court in Rodriguez v. Avita'2

provided its reasoning for extending the heightened pleading require-
ment to cover not only cases of individual immunity but claims against
municipalities as well.3" "In view of the enormous expense involved
today in litigation .... the heavy cost of responding to even a baseless
legal action, and of Rule 11's new language requiring reasonable inquiry
into the facts..., applying the stated rule [heightened standard] to all
section 1983 actions has much to recommend it."31

III. REASONS FOR EXTINGUISHING THE HEIGHTENED STANDARD

The heightened pleading requirement creates a heavy burden for a
civil rights: plaintiff. To sue a municipality, the plaintiff must offer
specific, concrete examples of the unconstitutional municipal policy. But
how is this achieved without discovery? In any other type of case
plaintiff need only plead the facts known to plaintiff, subject to Rule l's
mandate that the attorney has made a reasonable inquiry into the
underlying facts." Some courts will even allow the plaintiff to make
allegations based upon "information and belief."' After the complaint
is filed, in the normal course of events the plaintiff can further support
his complaint through the use of discovery. The heightened pleading
requirement makes discovery a luxury for most civil rights plaintiffs.
Often, the municipality will have exclusive control over the needed
information and will not willingly divulge it except through discovery. 4

The courts: are effectively requiring the plaintiff to conclude his case
prior to discovery.

Another justification for striking the heightened pleading requirement
is that it is Congress' intent (through the Federal Rules of Civil

28. Id. at 960.
29. 871 F.2d 552 (5th Cir. 1989), cert. denied, 493 U.S. 854 (1989).
30. 871 F.2d at 554.
31. Id.
32. FED. R. Civ. P. 11.
33. See Douglas A. Blaze, Presumed Frivolous: Application Of Stringent Pleading

Requirements In Civil Rights Litigation, 31 WM. & MARY L. REv. 935, 962 (1990).
34. In Means v. City of Chicago, 535 F. Supp. 455,460 (N.D. 111. 1982), the court stated:

We are At a loss as to how any plaintiff, including a civil rights plaintiff, is
supposed to allege with specificity prior to discovery acts to which he or she
personally was not exposed to, but which provide evidence necessary to sustain
the plaintiffs claim, i.e., that there was an official policy or a de facto custom
which violated the Constitution.

1994] 843
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Procedure) that cases should be decided on the merits." Those who
have been harmed should be vindicated and compensated, and those
responsible for the harm should be punished. If the claim is truly
frivolous or meritless, the plaintiff's claim will be disposed of through
summary judgment or control of discovery" Moreover, courts should
use Rule 11' to punish attorneys who have filed frivolous suits because
they have not made reasonable inquiry into the underlying facts.

IV. THE SUPREME COURT BREATHES NEW LIFE INTO NOTICE
PLEADING: LEATHERMAN V. TARRANT COUNTY

Two cases consolidated for appeal, both involving the police of Tarrant
County, Texas, provided the opportunity for the United States Supreme
Court to address the issue of heightened pleading in civil rights claims
against municipalities.8

In one case, the police pulled over the Leathermans and informed
them that their home was being searched for drugs." Upon arrival at
home, they found that both their dogs had been shot to death, but the
police had found nothing illegal.4" Afterward, instead of promptly
leaving, the police "proceeded to lounge on the front lawn of the
Leatherman home for over an hour, drinking, smoking, talking, and
laughing, apparently celebrating their seemingly unbridled power." 4

In the second case, the Andert family was mourning the death of their
grandmother.42 The police burst in on the family, ordered them to the
floor, and shouted obscenities and threats, all without identifying
themselves. " They proceeded to beat the grandfather with a club, so

35. See FED. R. CIV. P. 8(f),
36. See Leatherman v. Tarrant County, 113 S. Ct. 1160, 1163 (1993).
37. FED. R. Civ. P. 11 states in part:

The signature of an attorney or party constitutes a certificate by the signer that
the signer has read the pleading, motion, or other paper; that to the best of the
signer's knowledge, information, and belief formed after reasonable inquiry it is
well grounded in fact .... If a pleading, motion, or other paper is signed in
violation of this rule, the court, upon motion or upon its own initiative, shall
impose upon the person who signed it, a represented party, or both, an appropri-
ate sanction ....

38. Leatherman, 113 S. Ct. 1160 (1993).
39. Leatherman, 954 F.2d 1054, 1055 (5th Cir. 1992), reu'd, 113 S. Ct. 1160 (1993).
40. 954 F.2d at 1055.
41. Id. at 1056.
42. Id.
43. Id.
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that he required eleven stitches on his head.44 Again, they found no
drugs.

45

Plaintiffs sued several local officials in their official capacities, Tarrant
County, and the two municipal corporations that employed the police
officers.'. They asserted that the police had violated the Fourth
Amendment to the United States Constitution and claimed that the
failure of defendants to adequately train the police officers constituted
the necessary municipal policy under Monell.47

A. The District Court and the Fifth Circuit

The United States District Court for the Northern District of Texas
dismissed the complaint for failure to meet the heightened pleading
requirement for civil rights complaints."

The Fifth Circuit Court of Appeals affirmed the district court.49 It
labeled the allegations in the complaint as "boilerplate," because
plaintiffs offered no assertion of underlying facts that supported a
finding of municipal policy or custom in failing to adequately train
officers."0 Plaintiffs apparently conceded that the complaint did not
meet the heightened pleading standard, but urged the Fifth Circuit to
abolish the rule.51

The court defended the doctrine by quoting from a previous Fifth
Circuit case that gave the typical reasons for requiring the heightened
standard, including the expense of litigation, the cost of responding to
a baseless claim, and the fact that Rule 11 of the Federal Rules of Civil
Procedure requires reasonable inquiry into the facts of the case before
bringing an action. 2

Although the Fifth Circuit's heightened pleading requirement was
firmly entrenched, one judge seemed to question the rule. In a
thoughtful concurrence, Judge Goldberg briefly analyzed the arguments
for and against the heightened pleading requirement. s He wrote
favorably of plaintiffs' argument that the rationale behind the height-
ened pleading rule to protect defendants with immunity from having to

44. Id.
45. Id.
46. Id.
47. Id.
48. Leatherman, 113 S. Ct. at 1161.
49. Id.
50. Leatherman, 954 F.2d at 1056.
51. Id. at 1057.
52. Id. at 1057-58 (quoting Rodriguez v. Avita, 871 F.2d 552, 554 (5th Cir. 1989), cert.

denied, 483 U.S. 854 (1989)).
53. Id. at 1058-61 (Goldberg, J., concurring).

19941 845
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defend against suit loses its appeal in the municipal context because
municipalities, as opposed to individual state actors, have no claim to an
immunity defense.5 4  However, Judge Goldberg was constrained to
follow precedent because a reversal could only come from an en banc
panel.55

B. The Supreme Court's Opinion

In a concise, unanimous opinion penned by Chief Justice Rehnquist,
the Supreme Court struck down the heightened pleading standard.'
Defendants asserted two arguments in defense of the heightened
standard.57 First, they argued that a municipality's freedom from
respondeat superior liability necessarily includes immunity from suit.58

Therefore, the municipality is similar to an official sued in an individual
capacity.59

The court stated that this argument "wrongly equates freedom from
liability with immunity from suit."' The "protection against liability
does not encompass immunity from suit."6' After Monell and Owen v.
City of Independence, the law clearly states that municipalities are not
immune from suit under Section 1983.62 Because of this difference
between immunity from suit and freedom from liability, the Court
reasoned that the city is subject to suit under Section 1983 at any time,
but no finding of liability will result unless municipal policy is demon-
strated

Defendants' second argument stemmed from the notion that the
heightened standard was not really a heightened standard at all. 4

Defendants argued that the degree of factual specificity required by the
Federal Rules varied according to the complexity of the cause of
action.65 Defendants argued that this was consistent with Rule 11
because a single instance of misconduct might not fulfill the municipal
policy requirement.

54. Id. at 1060.
55. Id. at 1061.
56. Leatherman, 113 S. Ct. 1160.
57. Id. at 1162.
58. Id.
59. Id.
60. Id.
61. Id.
62. Id.
63. Id.
64. Id.
65. Id.
66. Id.
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Again, this argument did not persuade the Court. The response was
threefold, using a common sense analysis of the heightened pleading
standard, the Federal Rules, and statutory interpretation. The Court
declared that the heightened standard "is just what it purports to be:
a more demanding rule for pleading a complaint under section 1983 than
for pleading other kinds of claims for relief."7 The Court could not
reconcile the heightened standard with the liberal rules of notice
pleading.

The Federal Rules of Civil Procedure do not require a claimant to set
out in detail the facts upon which he bases his claim. ib the contrary,
all the Rules require is a "short and plain statement of the claim" that
will give. the defendant fair notice of what the plaintiff's claim is and
the grounds upon which it rests."

Then the Court dove further into the Federal Rules and quoted from
Rule 9(b): "In all averments of fraud or mistake, the circumstances
constituting fraud or mistake shall be stated with particulaity."69 The
Court ended the discussion of the Federal Rules by stating the maxim,
"Expressio unius est exclusio alterius."0 Since the Federal Rules
provide for only two exceptions from notice pleading, in pleading fraud
or mistake,71 it is implied that no other heightened pleading standard
can be imposed on other claims.

The Court's final reason for striking the heightened standard was that
Congress alone has the authority to amend the Federal Rules, and they
cannot be altered by "judicial interpretation. 2  The Court was
sympathetic to the federal judiciary's desire to cut back the number of
civil rights cases but directed the courts that summary judgment and
control of discovery are the proper devices for weeding out meritless
claims.73

Although the holding in Leatherman applies to municipalities, the
sweeping language and the clear reasons for striking the heightened

67. Id. at 1162-63.
68. Id. at .163 (citing Conley v. Gibson, 355 U.S. 41, 47 (1957)).
69. Id.
70. Id. This is "[a] maxim of statutory interpretation meaning that the expression of

one thing is the exclusion of another .... Under this maxim, if statute specifies one
exception to a general rule or assumes to specify the effects of a certain provision, other
exceptions or effects are excluded." BLAcK'S LAW DICTIONARY 581 (6th ed. 1991).

71. FED. R. Civ. P. 9(b).
72. 113 S. Ct. at 1163. "Judicial interpretation" seems a polite phrase, considering

there really is not anything in the language of Federal Rule 8 or 9(a) that could support
an argument for the heightened standard for civil rights claims.

73. , Id.

1994] 847
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standard make it appear that this holding should signal the end of all
judicially created heightened pleading requirements. Even though the
Court chose to address defendants' argument and explained the
difference between individual qualified immunity from suit and
municipal freedom from liability in the absence of policy, the discussion
of the Federal Rules and the clear deference to Congress mean this
opinion should be read to apply to other areas in which a judicially
created heightened standard has been required.

C. The Effect of Leatherman

After Leatherman, most courts willingly relinquished the heightened
standard in civil rights claims against individual state actors.74

Unfortunately, this is not a universal position.
The recent district court case of Idoux v. Lamar University System75

is a good example of the resistance to notice pleading in civil rights
cases. Plaintiff, Mr. Idoux, was the interim president and executive vice
president of Lamar University in Texas. Plaintiff claimed he was
wrongfully terminated for refusing to consent to various alleged unlawful
practices, including money swapping among restricted and unrestricted
university funds and questionable payments to a former Lamar
basketball coach.76

Idoux sued under Section 1983 against the University, the Board of
Regents, and members of the Board of Regents in their official and
individual capacities." Lamar, the Board of Regents, and members in
their official capacities were already dismissed prior to this opinion.78

The remaining defendants argued that the case should be dismissed
because they were public officials entitled to qualified immunity.71

In a footnote, the court addressed the pleading issue.s° The court
came to the conclusion that Leatherman did not eradicate the heightened
pleading standard that originated with Elliott v. Perez"1 in the Fifth
Circuit.82 Plaintiff argued that Leatherman obliterated the heightened

74. See infra note 96.
75. No. 1:92CV440, 1993 U.S. Dist. LEXIS 10093 (E.D. Tex. July 13, 1993).
76. Id. at *5.
77. Id. at *5-6.
78. Id. at *6.
79. Id.
80. Id. at *8 n.2.
81. 751 F.2d 1472 (5th Cir. 1985).
82. No.l: 92CV440, 1993 U.S. Dist. LEXIS 10093, at *8 n.2. The Fifth Circuit

heightened pleading requirement is contained supra in note 25. The requirement was later
expanded to cover municipalities. Palmer v. City of San Antonio, 810 F.2d 514 (5th Cir.
1987).
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pleading standard, but the court stated, "this is simply not the case."s

The court was careful to point out that the holding of Leatherman only
includes suits against municipalities.' Of course this is correct.
However, the district court seems to have ignored the clear reasoning in
Leatherman and seized upon the difference between the need for
municipal policy to impose liability and the individual actor's qualified
immunity.

The court cited Leatherman for the proposition that in cases against
municipalities, freedom from liability has been wrongly equated with
freedom from defending a suit.' Also mentioned was the fact that
municipalities will not be held liable under a respondeat superior theory,
as there must be a municipal policy or custom condoning the unconstitu-
tional conduct." The court contrasted this partial immunity from
liability a municipality enjoys with the qualified immunity enjoyed by
a state actor.87 Because of the difference between the two types of
immunities, the court concluded that Leatherman does not address the
issue of individual liability at all." Seemingly for comfort, the court
quoted, "'We thus have no occasion to consider whether our qualified
immunity jurisprudence would require a heightened pleading in cases
involving individual government officials.'" 9

This reasoning is unpersuasive. The state actors in this case did not
have absolute immunity; they only enjoyed qualified immunity.90 A
state actor to enjoy qualifed immunity must perform a discretionary
function and his conduct must not violate a clearly established constitu-
tional right about which a reasonable man would have known.91

Qualified immunity is not absolute immunity from suit.
The court states- that the "shield" of required municipal policy enjoyed

by municipalities is "a far cry from the immunity from suit enjoyed by
states and local officials sued in their individual capacity."92 It is true
that the policy requirement and qualified immunity are different.
However, is this difference significant enough to distinguish the
individual from the municipal defendant and continue the heightened
pleading standard? The plaintiff who sues an individual state actor will

83. Idoux, No. 1:92CV440, 1993 U.S. Dist. LEXIS 10093, at *8 n.2.
84. Id.
85. Id.
86. Id.
87. Id.
88. Id.
89. Id. (citing Leatherman v. Tarrant County, 113 S. Ct. 1160, 1162 (1993)).
90. Id. at *6.
91. Id.
92. Id. at *8 n.2.
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have to surpass the qualified immunity issue to continue his claim. This
hurdle alone should provide considerable protection for the defendant.
One should not ignore the rest of the opinion just because the Supreme
Court addressed defendant's argument and explained that qualified
immunity is not the same as freedom from liability. Notably absent
from the district court's opinion is any mention of the Federal Rules,
Congress, or that the Supreme Court directed that summary judgment
is the appropriate manner to "weed out" meritless claims.

D. Other Courts Have Responded to the Reasoning of Leatherman

Other courts followed the logical inference of Leatherman. Another
Fifth Circuit case comes to a different conclusion than the court in
Idoux. The United States District Court for the Eastern District of
Louisiana in Callaghan v. Congemi93 refused to apply a heightened
pleading standard in a case against an individual state actor, stating
that Leatherman "appears to sound the death knell for Elliott's
requirement of heightened pleading in suits involving individual
government officials."94 The court followed the logic of Leatherman to
eliminate the heightened pleading requirement when suit is against an
individual state actor.

Thus, although the Court in Leatherman noted that it had "no occasion
to consider whether our qualified immunity jurisprudence would
require a heightened pleading in cases including individual government
officials,"... its discussion of the Federal Rules of Civil Procedure and
the importance of legislative rather than judicial amendment of those
Rules applies with equal force in individual government liability cases.
In sum, the court finds, albeit with some trepidation, that Leatherman
cannot be limited to its holding.",

This district court is not alone in reaching this conclusion." Perhaps
other courts will boldly break the current trend and apply this reasoning
to all judicially created heightened pleading requirements.

93. No. 91-1496 Section "N", 1993 U.S. Dist. LEXIS 4819 (E.D. La. Apr. 8, 1993).
94. Id. at *17.
95. Id. at *18-19.
96. See, e.g., Luedke v. Delta Airlines, Inc., No. 92 Civ. 1778 (RPP), 1993 U.S. Dist.

LEXIS 11598 (S.D.N.Y. Aug. 18, 1993); Warwick Admin. Group v. Avon Prods., Inc., 820
F. Supp. 116 (D.N.Y. 1993); Hall v. Dworkin, No. 93-CV-0338, 1993 U.S. Dist. LEXIS
(N.D.N.Y. 1993); Timmons v. Cisneros, No. 93-1854, 1993 U.S. Dist. LEXIS 9962 (E.D. Pa.
July 21, 1993).
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V. CONCLUSION

The repercussions of a heightened pleading requirement in any area
of the law are great. The effect on a civil rights plaintiff is that quite
often the heightened standard works to end the case before it has begun.
An artificial, judicially created heightened pleading standard has worked
to shut plaintiffs out of court by requiring factual specifics at the
pleading stage, when often discovery alone can determine the facts.
There is no support for this heightened standard in the Federal Rules or
in case law precedent.

However, the recent case of Leatherman v. Tarrant County brought
about a new life to notice pleading. Although the case holding specifical-
ly applies to Section 1983 cases against municipal defendants alone, the
logic of the Court can and should be read liberally to end the use of the
artificial standard in all areas of the law, including civil rights claims
against indi'vidual state actors. Unfortunately the response has at least
one court reading the holding of Leatherman literally, but other courts
are following the clear reasoning of Leatherman.

NANCY J. BLADICH
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