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Bad Situation

by Jonathan K. Stubbs*

A moment of critical reflection seems appropriate. We are nearly half
way through the last decade of the last century of this millenium. The
Cold War has abated (at least temporarily) and the United States
remains a world leader in human rights protections. Eastern European
countries and the former Soviet Republics are taking fledgling steps
toward creating stable democratic institutions. Nevertheless, wide-
spread challenges face the world community--civil wars in numerous
countries, nuclear proliferation, and the AIDS epidemic ....
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Closer to home, in the United States 1994 marks the fortieth
anniversary of the United States Supreme Court's landmark decision in
Brown v. Board of Education.' Brown helped redefine the legal
relationships among Americans in a number of areas, including initially
the elusive concept of race. The promise explicit in Brown of equal
protection of the laws has influenced legal and societal thinking and
behavior in areas involving gender, citizenship, and more recently sexual
orientation. However, some thoughtful critics have suggested that the
promise implicit in Brown, of equal justice under the law, is at best
problematic, and at worst illusory. For example, in his article, Racial
Realism,2 Professor Derrick Bell sets forth the challenging thesis that
in the United States racial equality is impossible.' The historical
context that I have outlined frames the essay's response to Bell's thesis.

In responding to Bell's thesis, a preliminary observation seems in
order. Professor Bell does not define racial equality. Certainly, one
could discuss racial equality on a number of levels. For example, one
might consider income differentials, educational achievements, the
health care circumstances of people of color and European Americans,
and the extent and results of political participation for various groups.
On those bases one might sketch out a preliminary definition of racial
equality from a quantitative standpoint; that is, what the numbers look
like.4 However, some have argued, (perhaps tongue in cheek) that
"[tihere are three kinds of lies: lies, damn lies, and statistics!"' This
argument has force in that statistical information may be manipulated
to support various conclusions; nevertheless, empirical research may give
some factual basis for one's assertions regarding the material circum-
stances of people of different colors. It is beyond the scope of this Article

1. 347 U.S. 483 (1954).
2. Derrick Bell, Racial Realism, 24 CONN. L. REV. 363 (1992). Professor Bell has

recently published a collection of essays exploring similar themes under the title, FACES
AT THE BoTroM OF THE WELL: THE PERMANENCE OF RACISM (1992). Professor Bell's Racial
Realism article has provoked a flurry of intellectual discussion and debate. See Linda S.
Greene, Civil Rights at the Millenium-A Response to Bell's Call for Racial Realism, 24
CONN. L. REV. 499 (1992); Willie Abrams, A Reply to Derrick Bell's Racial Realism, 24
CONN. L. REV. 517 (1992); Richard Delgado, Derrick Bell's Racial Realism: A Comment on
White Optimism and Black Despair, 24 CONN. L. REV. 527 (1992); john a. powell, Racial
Realism or Racial Despair?, 24 CONN. L. REV. 533 (1992); Robin Barnes, Realist Review,
24 CONN. L. REV. 553 (1992).

3. Bell, Racial Realism, supra note 2.
4. See A COMMON DESTINY: BLACKS AND AMERICAN SOCIETY (Gerald David Jaynes and

Robin M. Williams, Jr., eds., 1989) passim; ROBERT B. REICH, THE WORK OF NATIONS 196-
224 (1991).

5. See DARRELL HUFF, How TO LIE WITH STATISTICS (1954) (quoting Disraeli).
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* to resolve the issue of to what extent so-called racial equality exists as
an empirical reality within the American context.

Empirical debates aside, one presumes that racial equality, however
defined, also has a qualitative dimension. In America that qualitative
dimension involves what it feels like to be a human being with racial,
cultural, and other attributes.6 In short, the concept of racial equality
may be elusive, undefined, and perhaps definable only in some nebulous
sense. Whatever the metaphysics of the definitional process, the
proverbial "bottom line" is this: In the United States, racial equality,
however defined, will depend upon human decisions. Such decisions will
determine the extent to which racial equality is or can become a reality.
Those decisions will be made in a number of contexts: some political,
others economic, yet others legal, and some in the individual, person to
person, sphere.

Bell's article focuses primarily on human decision making within the
context of the American legal system. More specifically, Bell spotlights
judicial activities.' However, many categories of human decision
making exist. For example, many human beings repeatedly decide what
types of food, dress, shelter, and friends we shall have. This Article
assumes that judicial decision making is another category of human
decision making. Accordingly, it seems appropriate to address Bell's
argument by analyzing how human beings tend to make decisions
generally; and specifically how judges make decisions!

Human decisions about what the law will be and the rigor of its
enforcement will help determine the real meaning of "racial equality."
To state the issue more simply and succinctly, racial equality will
depend significantly upon how those who make the law decide to make
and enforce it.9

6. COMMON DESTINY, supra note 4, at 3-103 for an overview of the status of African
Americans in American society.

7. Bell, RAcial Realism, supra note 2.
8. The primary decision makers in the legal context can be called law makers. Law

makers include judges, legislators, governmental administrators, and the people. All these
actors and others make decisions about what the rules, standards, and norms of our society
will be. See also H.L.A. HART, CONCEPT OF LAW (1961), in which Hart argues that law can
be conceived of as a system of rules including primary rules of obligation and secondary
rules encompassing how the primary rules may be modified, created, and abolished. Id.
at 77-120.

9. For an illuminating discussion of the complex process of adjudication and the role
of political morality therein, see Ronald A. Dworkin, "Natural" Law Revisited, 34 FLA. L.
REV. 165 (1982). See also the perceptive, sensitive, and pathbreaking analysis of Martha
Minow in Forward: Justice Engendered, 101 HARV. L. REV. 10 (1987).
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With these thoughts in mind, this Article is divided into six sections.
Section I sets forth what seems the core of Bell's racial realism
argument. Section II discusses decision making generally and judicial
decision making specifically. Thus Section II considers the "prism
model" which describes human decision making. Further, Professor Bell
discusses Justice Powell's opinion in the paradigm case Regents of the
University of California v. Bakke'0 as an example of "racial realism."11

Accordingly, Section III(A) analyzes Justice Powell's opinion in Bakke,
and attempts preliminarily to apply the prism model to Powell's judicial
decision making.12

The prism model contends that because we have varying perceptions,
we tend to see the world differently; and therefore those differences are
reflected not only in human decision making generally, but also in
judicial decision making. Accordingly, Section III(B) of the Article
considers the Bakke case through a different judicial lens: the opinion
of Justice Marshall. Section III(C) of the Article contrasts the judicial
perceptions of former Justices Marshall and Powell. In part, through the
prism model the Article attempts to help us understand why judges have
differing perceptions. 1"

Section IV considers, in a preliminary fashion, possibilities for the
model as an aid in critical legal theory, and more especially as an aid in
understanding the complexity of law making. 4 Section V outlines some
of the model limitations in explaining human behavior.

Section VI addresses the reality that racial realism as described by
Professor Bell provides some incentive to despair, for Bell argues in
essence that people of color will always have their interests subordinated
in the United States. That is, such folk will always be on the bottom.
Despite daunting empirical circumstances, I take issue with Bell's notion
that legal subordination is inevitable. The sometimes erratic protection

10. 438 U.S. 265 (1978).
11. Bell, Racial Realism, supra note 2, at 369.
12. This Article does not claim that prism analysis is a precise analytical tool (in a

quantitative sense) for evaluating judicial decision making. There may well be no such
precise analytical tool. See, e.g., the discussion of A.L. Goodhart, Determining the Ratio
Decidendi of a Case, 40 YALE L.J. 161 (1930) passim. A searching critique of Goodhart's
analysis by Professor Julius Stone is outlined in The Ratio of the Ratio Decidendi, 22 MOD.
L. REV. 597 (1959) ("The Ratio"). The present Article argues, however, that prism analysis
can facilitate an understanding of judicial decision making on a number of levels.

13. By looking at the world through different analytical lenses, judges experience
different perceptions and reach diverse results.

14. It is beyond the scope of this Article to attempt a comprehensive theory of the
utility of prism analysis in understanding legal phenomena. However, this matter is being
treated in more detail in Jonathan K. Stubbs, Perceptual Prisms: A Reality Underlying
American Legal Realism (May 1994) (unpublished manuscript on file with the author).
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of human rights of people of color in the United States is not predes-
tined.

Accordingly, this Article closes with an attempt to redress the balance;
that is, highlighting the good news in the midst of the bad. The Article
contends that the possibility of achieving equity, if not racial equality,
lies in part through recognizing that we view reality through perceptual
prisms, and we make our decisions based on our perceptions. Recogniz-
ing our divergent perceptual realities furnishes a framework for a
different model of human relations in this country. That model would
be based on a more self conscious toleration and respect for other
people's perceptions and the world views that grow out of those
perceptions.15 Furthermore, this model suggests that enhanced self-
knowledge invariably leads to the conclusion that our perception and the
opinions that flow from them are only our perceptions and opinions, not
The Perception and The Opinion. This model of decision making and of
relationship building is consistent with a Judeo-Christian ethic of
tolerance, humility, and, indeed, of forgiveness. To a significant degree,
the model 'presumes that human dignity and respect are significant
values and that progress in human relations can be made, provided
there exists mutual respect.

This perspective may furnish realistic hope despite the despair implicit
in racial realist thinking.

I. BELL'S RACiAL REALISM ARGUMENT

Professor Bell argues that:

15. See, for instance, the intriguing discussion of the work of Frederick Bartlett, a
psychologist working in Britain recounted in HOWARD GARDNER, THE MND's NEW SCIENCE,
114-18 (1985). Bartlett's studies suggested that individuals make sense of the world
through use of their own schemas or abstract cognitive structures. Id. at 116. Thus, for
example, Bartlett discovered:

[That individuals were not able to recall [certain cultural input accurately and,
more revealing, that the inaccuracies exhibited systematic patterns. Take, for
instance, "The War of the Ghosts," an Indian folk tale which (to a modern Western
ear) seems to be filled with strange gaps and bizarre causal sequences. Subjects
would regularly supply their own causal links, drop difficult-to-assimilate
information, and revise the plot until it had come to resemble that of a standard
Western tale. Moreover, on subsequent recall, these alterations would come
increasingly to the fore until the story reached a relatively stable form--one far
closer to a prototypical Western story than to the folk tale originally presented.

Id. at 115.
These studies would seem to suggest that human beings have a tendency to incorporate

information into their own individualized cultural frameworks and process such
information, ,even if it is different than that to which they are accustomed, in such a way
that it becomes familiar and comfortable to them.

1994] 777
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Black people will never gain full equality in this country. Even those
herculean efforts we hail as successful will produce no more than
temporary "peaks of progress," short-lived victories that slide into
irrelevance as racial patterns adapt in ways that maintain white
dominance. This is a hard-to-accept fact that all history verifies. We
must acknowledge it and move on to adopt policies based on what I
call: "Racial Realism." This mind-set or philosophy requires us to
acknowledge the permanence of our subordinate status. That
acknowledgement enables us to avoid despair, and frees us to imagine
and implement racial strategies that can bring fulfillment and even
triumph.

16

In essence, Bell contends that more than three hundred years of racial
subordination in the United States, including over two hundred years of
chattel slavery and another hundred years of Jim Crow, make it
impossible to conceive of the United States as a country in which people
of all colors are, in fact, equal."7

This is a somewhat startling assertion. The shock is heightened
because of certain expectations associated with American constitutional
theory. The Constitution institutionalizes the separation of powers to
protect fundamental human rights. Some of these rights are set forth
explicitly in the Bill of Rights. 8 The Constitution protects such rights
from majoritarian tyranny.9 Despite these human rights provisions,
the Constitution was in some respects a "pro-slavery" document. For

16. Bell, Racial Realism, supra note 2, at 373-74.
17. Bell, Racial Realism, supra note 2.
18. For example, the First Amendment of the American Constitution establishes

prohibitions on Congress' power to establish a religion or prohibit the free exercise of
religion, or to abridge freedom of speech, or press, or of the people to peacefully assemble.
U.S. CONST. amend. I. In addition, the Bill of Rights enshrines freedom from "unreason-
able searches and seizures" (U.S. CONST. amend. IV); the right to be free of deprivation of
life, liberty, or property without due process (U.S. CONST. amend. V); the right to counsel
and to confront witnesses against one (U.S. CONST. amend. VI); and the right to be free of
cruel and unusual punishment (U.S CONST. amend. VIII). These human rights protections
were replicated in different language 150 years later on the international scene in the
context of the Universal Declaration of Human Rights. Thus, for example, article 3 of the
Universal Declaration protects the right to life, article 7 protects the right to equal
protection, article 17 protects property rights, article 18 the freedom of religion, article 19
freedom of expression, and article 20 freedom of peaceful assembly. U.N. GAOR Dept. of
Public Info., 3rd Sess., U.N. Dc. A/810 (1949).

19. For a classic discussion on the danger of majority "factions" see Madison's
comments in James Madison, TheFederalist Papers No. 10, in THE FEDERALIST PAPERS 77,
77-84 (Clinton Rossiter ed., Mentor Books 1961) (1788), especially at 80: "When a majority
is included in a faction, the form of popular government ... enables it to sacrifice to its
ruling passion or interest both the public good and the rights of other citizens." Id. at 80.
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example, the Constitution protected the international slave trade
through 1808, required the return of African American escapees from
slavery via fugitive slave acts, and provided for representation in the
House of Representatives based in part upon the number of enslaved
persons.2"

The constitutional landscape of the United States has changed
tremendously since the adoption of the original Bill of Rights in 1791.
For example, following the Civil War, several amendments to the
Constitution were adopted that abolished slavery,2 ostensibly gave
African Americans full citizenship rights,' and protected their right to
vote.s One of the human rights that the Constitution guarantees is
equal protection of the laws. Equal protection embraces the protection
of racial equality.

While these legal developments are noteworthy, in the historical
circumstances of late twentieth century America, Professor Bell argues
that racial equality is essentially a formalist concept.' 4 In other words
the phrase "racial equality" sounds good but lacks content. According to
Bell, in America, racial equality is virtually (if not totally) nonexistent;
and what is more, it will never exist.25 Bell contends that "[tiraditional
civil rights law is highly structured and founded on the belief that the
Constitution was intended-at least after the Civil War Amend-
ments-to guarantee equal rights to blacks."2' In reality, the notion

20. Regents of the Univ. of Cal. v. Bakke, 438 U.S. 265, 389 (1978) (Marshall, J.,
concurring in part & dissenting in part). In some respects the infamous "three fifths
clause" encouraged slavery. By increasing the number of captives, slaveholders could
increase their political power in Congress. See also the perceptive observations of John Ely
on this point. JOHN HART ELY, DEMOCRACY AND DISTRUST 92-94 (1980).

21. "Neither slavery nor involuntary servitude, except as a punishment for crime
whereof the party shall have been duly convicted, shall exist within the United States, or
any place subject to their jurisdiction." U.S. CONST. amend. XIII, § 1.

22.
All persons born or naturalized in the United States, and subject to the
jurisdiction thereof, are citizens of the United States and of the State wherein they
reside. No State shall make or enforce any law which shall abridge the privileges
or immunities of citizens of the United States; nor shall any state deprive any
person of life, liberty, or property, without due process of law; nor deny to any
person within its jurisdiction the equal protection of the laws.

U.S. CONST. amend. XIV, § 1.
23. "The right of citizens of the United States to vote shall not be denied or abridged

by the United States or by any State on account of race, color, or previous condition of
servitude." U.S. CONST. amend. XV, § 1.

24. Bell, Racial Realism, supra note 2.
25. Id. at 373-74.
26. Id. at 376.
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that the Constitution protects racial equality obscures power relation-
ships.27

Racial realism implicitly recognizes that European Americans control
the primary political institutions in the United States. Since colonial
times, European Americans have dominated the American political
landscape.' A racial realism perspective contends that the Congress
and state legislatures, state and national judiciary and the state
governorships are governmental bodies with overwhelming European
American majorities; that these governmental institutions in some sense
see themselves as being instruments of the European American majority;
and accordingly one cannot expect these branches of government to
legislate or adjudicate in ways perceived to be disadvantageous to that
majority.

Bell argues that many civil rights activists have placed undue faith in
the Constitution as a means of "liberating" oppressed people of color.
Bell's argument is that, in essence, the Constitution and by extension
the courts, legislature, and executive branches of government can only
periodically produce meaningful relief for people of color." The
institutional separation of political power encourages American policy
makers to maintain the status quo. This is less difficult where "out
groups" are relatively disorganized. Bell asserts that to avoid despair,
people of color, and more specifically black people, must realize that
their legal subordination is permanent, accept the reality, and move on
to develop strategies to cope.'

In this historical and theoretical context, Bell contends racial realism
is an emerging branch of legal realism.31 The legal realist movement
in the United States was, in part, a response to formalist nineteenth
century legal conceptions. At least one modern author has named such
legal formalism "classical legal consciousness. 2 In response in part to

27. Id.
28. See, e.g., DERRICK A. BELL, JR., RACE, RACIsM AN AMRicAN LAW (3d ed. 1992)

[hereinafter Race, Racism, and American Law]; A. LEON HIGGINBOTHAM, JR., IN THE
MATTER OF COLOR (1978).

29. Bell, Racial Realism, supra note 2, at 376-77.
30. Id. at 373-77.
31. The material in the discussion on American Legal Realism is adapted from

Jonathan K. Stubbs, Perceptual Prisms: A Reality Underlying American Legal Realism,
supra note 14.

32. Elizabeth Mensch, The History of Mainstream Legal Thought, in THE POLITICS OF
LAW 18,23 (David Kairys ed., 1982) [hereinafter History of Mainstream Political Thought).
Classical legal consciousness involved a notion that the rule of law embraced "a structure
of positivized, objective, formally defined rights." Id. In short, classical theorists

viewed the legal world not as a multitude of discrete, traditional relations but as
a structure of protected spheres of rights and powers. Logically derivable vacuum
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rigid or formalist judicial decision making, the legal realist movement of
the early twentieth century attained legal prominence both in the United
States and in a number of Scandinavian countries."3 In the United
States the legal realist movement embraced wide ranging ideas that
were, despite their idiosyncratic and diverse nature, tenants of common
conceptual turf.3 4

Professor Llewellyn argued that the legal realists were an intensely
individualistic group of persons who had not necessarily discovered
anything "new" but had taken previously used ideas and "consistently,

boundaries defined for each individual her own sphere of pure private autonomy
while simultaneously defining those spheres within which public power could be
exercised freely and absolutely.

Id.
The formalist approach emphasized judicial activity, and "the judicial role of boundary

finding requires the exercise of reason-a reason now conceived, however, not as
embodying universal moral principles and knowledge of the public good but strictly as the
application of objective methodology to the task of defining the scope of legal rights." Id.
at 24.

33. Well-kn:own Scandinavian authors include KARL OLIVECRONA, LAW AS FACT (2d ed.
1971); ANDERS VILHELM LUNDSTEDT, LEGAL THINKING REVISED (1956); and ALF ROSS, ON
LAW AND JUSTICE (1959).

34. Karl Llwelleyn described these "common points of departure" as follows:
(1) The conception of law in flux,... and of judicial creation of law.
(2) The conception of law as a means to social ends and not as an end in itself; so
that any part needs constantly to be examined for its purpose, and for its effect,
and to be judged in the light of both and of their relation to each other.
(3) The conception of society in flux, and in flux typically faster than the law, so
that the probability is always.., law needs re-examination to determine how far
it fits the society it purports to serve.
(4) The temporary divorce of capital Is and Ought for purposes of study ....
[W]hereas value judgments must always be appealed to in order to set objectives
for inquiry, yet during the inquiry itself into what Is, the observation, the
description, and the establishment of relations between the things described are
to remain as largely as possible uncontaminated by the desires of the observer or
by what he wishes might be or thinks ought (ethically) to be ....
(5) Distrust of traditional legal rules and concepts insofar as they purport to
describe what either courts or people are actually doing. Hence the constant
emphasis on rules as "generalized predictions of what courts will do."

(6) [A] distrust of the theory that traditional prescriptive rule-formulations are
the heavily operative factor in producing court decisions ....
(7) The belief in the worthwhileness of grouping cases and legal situations into
narrower categories than has been the practice in the past ....
(8) An insistence on evaluation of any part of law in terms of its effects, and an
insistence on the worthwhileness of trying to find these effects.
(9) Insistence on sustained and programmatic attack on the problems of law along
any of these lines.

Karl Llewellyn, Some Realism About Realism, 44 HARV. L. REV. 1222, 1235-38 (1931).
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persistently, insistently ... carr[led] them through.'"5 The work of
Professor J.C. Gray reflected one of the ways that the realists carried
these ideas through. Gray argued in The Nature and Sources of the
Law' that the real meaning of law is what the judges say it is.37 The
judge is the person who interprets what the statutes, as well as prior
precedents, mean; accordingly, they can mean neither more nor less than
the judge says. 8

In addition, Judge Jerome Frank argued that the realists had in some
respects evolved into two groups, one of which attempted to find the
"real rules" behind the "paper rules."39 According to Frank, judges set
forth paper rules in their opinions.40 The real rules were often unartic-
ulated reasons for the decision and flowed from perceived "uniformities
or regularities in actual judicial behavior." 1

In contrast, the other group of realists, whom Frank called "fact
skeptics," tried to focus not only on the real rules but also on the
importance of fact determination.4 2 Judge Frank concluded that it is
impossible to predict how future decisions in most lawsuits will be made.

No matter how precise or definite may be the formal legal rules,. . . no
matter what the discoverable uniformities behind these formal rules,
nevertheless it is impossible, and will always be impossible, because of
the elusiveness of the facts on which decisions turn, to predict future
decisions in most (not all) law suits, not yet begun or not yet tried.
The fact skeptics, thinking that therefore the pursuit of greatly
increased legal certainty is, for the most part, futile-and that its
pursuit, indeed, may well work injustice-aim rather at increased
judicial justice.43

35. Id. at 1238 (emphasis in the original).
36. JOHN CHIPMAN GRAY, THE NATURE AND SOURCES OF THE LAW (2d ed. 1921).
37. Id. at 124-25.
38. Id.
39. JEROME FRANK, Law and the Modern Mind, in INTRODUCTION TO JURISPRUDENCE,

280 (Dennis Lloyd ed., 2d ed. 1969).
40. Id. at 280-81.
41. Id. at 280.
42. Id.
43. Id. Regarding fact adjudication Judge Frank points out that:

Tihe trial court's "finding" of the facts involves a multitude of elusive factors:
First, the trial judge in a non-jury trial or the jury in a jury trial must learn about
the facts from the witnesses; and witnesses, being humanly fallible, frequently
make mistakes in observation of what they saw and heard, or in their recollections
of what they observed, or in their courtroom reports of those recollections. Second,
the trial judges or juries, also human, may have prejudices-often unconscious,
unknown even to themselves-for or against some of the witnesses, or the parties
to the suit, or the lawyers.
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A major reason for this unpredictability involves the perception
question. That is, why do we see the world as we do? More specifically,
what will the legal decision makers, judges or jurors, see? Judge Frank's
comments are especially consonant with the view that perception keys
much of decision making."

Recently the two jury trials involving the alleged police assault of
motorist Rodney King vividly illuminated the perception question. One
jury perceived an intoxicated African American male attempting to resist
arrest. That jury acquitted the policemen. A second jury perceived at
least two police officers who supervised and applied almost deadly force
in arresting a motorist. That jury convicted two of four of the same
police officers.

Moreover, legal realist analysis contended that judicial decision
making encompassed a value laden process, in part obscured by
conceptual snokescreens. In other words, the courts considered many
factors in making their decisions, and their final results depended in
large part upon what the judges believed was right and wrong, just or
unjust.4 The courts hid their true agenda behind legal abstractions.'
For example, in contract law the concept of the offeror's unbridled
freedom to revoke before acceptance has sometimes produced patently
bizarre results. Consider for instance the notorious case of Petterson v.
Pattberg47 in which the mortgagee promised to allow the mortgagor to
redeem the mortgage at a discount. This promise was premised upon
the mortgagor making his regular quarterly payment and paying the

Those prejudices, when they are racial, religious, political, or economic, may
sometimes be surmised by others. But there are some hidden, unconscious biases
of trial judges or jurors-such as, for example, plus or minus reactions to women,
or unmarribd women, or red-haired women, or brunettes, or men with deep voices
or high pitched voices, or fidgety men, or men who wear thick eye glasses, or those
who have pronounced gestures or nervous tics-biases of which no one can be
aware. Concealed and highly idiosyncratic, such biases-peculiar to each
individual judge or juror-cannot be formulated as uniformities or squeezed into
regularized "behavior patterns." In that respect, neither judges nor jurors are
standardized.

Id. at 281-82. In these circumstances, Judge Frank concluded it was impossible to predict
the outcome of future decisions because trial court decision making turns ultimately on fact
adjudication; and the results of such adjudication were unpredictable. Id. at 283.

44. The court's fallible observation and its biases can be attributed, in part, to the work
of their perceptual prisms. See discussion of the prism model infra notes 72-121 and
accompanying text.

45. Bell, Racial Realism, supra note 2, at 364-68.
46. For an illuminating discussion of the elaborate process of judicial decision making

see The Ratio, Supra note 12, passim.
47. 248 N.Y. 86, 161 N.E. 428 (1928).
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reduced balance by a specified time.' The mortgagor made the
quarterly payment, raised the cash necessary to redeem, and before the
expiration of the time that the mortgagee set, went to the mortgagee's
home.49 After the mortgagor knocked on the door and announced that
he was there to pay the remaining balance, the mortgagee stated that
he had sold his rights to the mortgage to a third party." After
requesting to talk further with the mortgagee, the mortgagor "exhibited
the cash"51 and the mortgagee refused to accept it.52

Reversing the lower courts' decisions, the New York Court of Appeals
held that the mortgagee had terminated his offer "before it became a
binding promise, and therefore that no contract was ever made for the
breach of which the plaintiff may claim damages.' The majority
decision seemed primarily based on the failure of the mortgagor to
formally tender the final payment before the mortgagee declared his
unwillingness to perform." In a trenchant dissent, Justice Lehman
acknowledged that the mortgagor had not formally tendered payment.55

Nevertheless, he argued that a "fair construction" of the relevant
document would reveal that "the plaintiff had done the act which the
defendant requested as consideration for his promise. The plaintiff
offered to pay, with present intention and ability to make that pay-
ment."6 Accordingly, the court's reliance on a formal and technical
doctrine, like tender, made the mortgagee's offer a "snare and delu-
sion." 7

The court's decision in Petterson was not compelled by prevailing legal
doctrine or by the particular case facts." The majority in Petterson
chose to construe the parties' actions as implying that the mortgagee
sought only one thing; that is, a performance of the mortgagor's

48. Id. at 87, 161 N.E. at 429.
49. Id.
50. Id. at 87-88, 161 N.E. at 429.
51. Id.
52. Id.
53. Id. at 90, 161 N.E. at 430.
54. Id. at 89, 161 N.E. at 429-30.
55. Id. at 92, 161 N.E. at 431.
56. Id.
57. Id., 161 N.E. at 430.
58. For an example of the mixed reviews the case received by contemporary

commentators see Samuel Blinkoff, Note, Contracts: Acceptance of an Offer for a Unilateral
Contract: Effect of Tender, 14 CORNELL L.Q. 81 (1928); Note, Contracts.-Acceptance of an
Offer for a Unilateral Contract, 27 MICH. L. REV. 465 (1929); Comment, Contracts: Offer
and Acceptance: Refusal of Tendered Performance of Acts Requested by Offer of Unilateral
Contract, 17 CAL. L. REV. 153 (1929).
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obligation to pay a smaller lump sum.5" However, the court could have
chosen to interpret the parties' behavior as requiring two responses by
the mortgagor; namely, a promise by the mortgagor and a performance.
The mortgagor's promise would have been implied from the facts. The
court could have held that the mortgagor's paying the quarterly
installment and raising the discounted balance evidenced the mortga-
gor's assent to his promise to pay the lump sum, and that when the
mortgagor went to the mortgagee's house with the cash, the mortgagor
manifested intent to perform. Had the court chosen such an analytical
approach, the mortgagee would have been bound to hold the offer open
for a reasonable time once the promise was made, and to accept
payment.

Therefore, the legal realist critique involved an attempt to explode the
notion that judges simply interpreted the written laws and applied them
to specific cases. In fact, the legal realist view contends that judges
consciously or subconsciously make decisions throughout the judicial
lawmaking process. For example, judges decide which facts are relevant
and material, how much weight to give those facts, and which competing
doctrines or rules apply. The judges apply those doctrines in ways that
reach results which are consistent with the judges' deeper notions of
fairness.'

Bell believes that racial realism would apply legal realists' analysis to
public law involving race in the United States. Bell selected as the
paradigm case Regents of the University of California v. Bakke5 ' in
which the United States Supreme Court held that the special admissions
program of the University of California at Davis Medical School was
unconstitutional because it discriminated against white applicants whose
proxy credentials (for example, standardized test scores) were more
impressive than those of some of the black applicants.62 Bell points out
that Justice Powell in his pivotal concurrence applied a formalistic

59. 248 N.Y. at 88, 161 N.E. at 429.
60. See The Ratio, supra note 12,passim; Dworkin, supra note 9,passim; Minow, supra

note 9, at 70-95.
61. 438 U.S. 265 (1978).
62. Id. at 277-79. It is beyond the scope of this Article to investigate in any significant

detail the issue of whether the paper credentials themselves were accurate predictors of
academic success. For an excellent discussion of this vexed issue see Alex Johnson, Gerald
Torres, and Okianer Dark, The Efficacy of Affirmative Action in Legal Education
(unpublished manuscript on file with The University of Richmond faculty offices). Perhaps
more importnt is the issue of whether such credentials are significantly correlated with
assessing the probability of prospective medical students making important contributions
to society, including the medical and nonmedical communities.
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analysis by relying on the literal text of the Fourteenth Amendment.63
The literal text provides for equal protection of the law for "any
person.'" From Bell's perspective, Powell managed to reach his result
without emphasizing and appropriately considering the historical
context. That context embraced a legacy of racial subordination that led
to the conditions created in Bakke.6

In reaching his result in Bakke, Powell had a number of judicial
choices to make. For example, Powell could have chosen the existence
of pervasive societal discrimination as an adequate justification to invoke
the Constitution's Equal Protection shield and grant appropriate judicial
remedies to alleviate the vestiges of such discrimination. However, Bell
argues that Powell and the four justices agreeing with him helped
maintain the status quo by choosing to strike down the University's
special admission program-that is, European American candidates
would be more likely to maintain their historical competitive advantag-
es." Powell seemed unable to see the link between such advantages
and the continuing reality of color prejudice.

Against the backdrop of decisions tending to maintain European
Americans' competitive edge, Bell tells a story to illuminate the message
of racial realism. Bell met an African American woman in Mississippi
during the civil rights movement of the 1960s. In the face of overwhelm-
ing political, economic, and other odds, the elderly woman stated that
she was an old woman, that she intended, in essence, to keep up the
struggle for her rights, and that 'I lives to harass white folks."67

A number of lessons emerge from this story. One of those lessons is
that, despite overwhelming odds, human beings must maintain the will
to obtain their human rights. The struggle for human rights, for
example, the right to vote, must continue even if the opposition views
one's activities as harassing or even subversive. Regardless of objective
success, the struggle for those rights is a vindication of one's humanity
and of her rights. Moreover, while the struggle continues, hope
remains.6 Nevertheless, the gist of Bell's thesis involves permanent
African American legal subordination.6

63. Bell, Racial Realism, supra note 2, at 369.
64. U.S. CoNsT. amend. XIV, § 1.
65. Bell, Racial Realism, supra note 2, at 369.
66. Id. at 369-70.
67. Id. at 378.
68. The concepts of faith and hope seem interrelated and may be "translated" in a

number of ways. For example, an early. Christian theologian asserted: "F]aith is the,
substance of things hoped for, the evidence of things not seen." Hebrews 11:1.

69. Bell, Racial Realism, supra note 2.
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Having outlined Bell's racial realism thesis, one is struck by the issues
flowing from it. For example, Bell's article argues in part that Powell's
opinion in'Bakke favored the interests of European American people. 70

If that assertion is true, Powell's decision is an example of racial
realism. Accordingly, one important question is to what extent Bell's
racial realism theory facilitates understanding the process of judicial
decision making in American public law race cases. Definitive
treatment of that issue is not the province of this Article. Rather this
Article focuses on some preliminary observations regarding how
perception may influence judicial decision making and how consciousness
of our decision-making processes may help change human behavior. If
enough of us (of all colors!) change the ways in which we behave, we can
avoid the permanent subordination of people of color of which Bell
speaks.

71

However, before dealing with racial realism within the American legal
context, this Article attempts to put the discussion in a broader context.
The larger context embraces how human beings make decisions and
reminds us that judicial decision making is just one of myriad contexts
for human choice. Accordingly, the next section of this Article describes
our decision-making process through' hypothesizing a "prism model."
After outlining the contours of the prism model, the Article discusses
how prism analysis facilitates understanding judicial decision making.

II. THE PRISM MODEL AND HUMAN DECISION MAKING72

A few introductory notes on the model follow. Figure One has
punctuation marks at the extreme left of the page. Next to those marks
is a circle with rays emanating from it.

70. Id. at 369-70.
71. While extensive treatment of the topic falls outside the scope of this Article,

enhanced self-knowledge and behavior modification in light thereof can alleviate oppressive
conditions not only for people of color, but for all people.

72. This section of the Article is excerpted from Perceptual Prisms: A Reality
Underlying American Legal Realism, supra note 14; and Jonathan K Stubbs, Lawyer
Competence: Perceptual Prisms, Self-Scrutiny, and the Looking Glass, in 18 J. LEG. PROF.

233, 238-54 (1993). For a similar perspective see JURISPRUDENCE: UNDERSTANDING AND
SHAPING LAW 1-22 (W. Michael Reisman & Aaron M. Schreiber eds., 1987).
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The punctuation marks illustrate that the prism model begins with
some larger issues.73 For example, an important question is how
humans understand reality. The question mark symbolizes some
individuals' belief that whether reality exists is open to dispute. Thus,
at least rhetorically, some individuals ask whether this life is an
illusion.'

73. Indeed it has been suggested that "cosmic consciousness" is an appropriate
perspective. In other words, issues involving the nature of the universe and of reality are
literally "cosmic." It requires a willingness to think in broader, deeper ways to
appropriately relate to "the big picture." Professor William James in his classic work, THE
VARIETIES OF RELIGIOUS EXPERIENCE (1958 ed.) adopts the conception of cosmic
consciousness suggested by Dr. R.M. Bucke, a Canadian psychiatrist:

The prime characteristic of cosmic consciousness is a consciousness of the cosmos,
that is, of the life and order of the universe. Along with the consciousness of the
cosmos there occurs an intellectual enlightenment which alone would place the
individual on a new plane of existence-would make him almost a member of a
new species. To this is added a state of moral exaltation, an indescribable feeling
of elevation, elation, and joyousness, and a quickening of the moral sense, which
is fully as striking, and more important than is the enhanced intellectual power.

Id. at 306 (quoting RICHARD M. BUCKE, COSMIC CONSCIOUSNESS: A STUDY IN THE
EVOLUTION OF THE HUMAN MIND 2 (1901)).

A more recent discussion of cosmic consciousness in the context of legal academia is set
forth in Professor Okianer Christian Dark's article, Cosmic Consciousness: Teaching on the
Frontiers, 38 LOY. L. REV. 101 (1992). Professor Dark's notion of cosmic consciousness
encompasses Bucke's "intellectual enlightenment" and "quickening of the moral sense."
Dark states:

Teaching and hence learning, even in a law school, need not be limited to a
single plane. Cosmic describes a place of great expanse, a place without
boundaries, a place of multiple horizontal and vertical levels. Cosmic symbolizes
a freedom to choose where one may want to start or end unencumbered by
previously constructed categories or concepts and uncritiqued assumptions.

Id. at 126.
Professor Dark argues that the appropriate examination and evaluation of legal issues

and problems ought to involve the use of multiple perceptual lenses. She contends that the
use of multiple lenses is not "a goal unto itself. This process is most useful if the results
can be used to offer other alternatives for resolution or increase our collective understand-
ing of the problem or issue so that a more appropriate or more encompassing resolution can
be developed." Id. at 126-27.

74. See, e.g., David Hume, Enquiry Concerning Human Understanding; and John Locke,
An Essay Concerning Human Understanding, in 35 GREAT BOOKS OF THE WESTERN WORLD
(Robert Maynard Hutchins ed., 1952) passim. One might argue that the intellectual
successors of the British sceptics include American legal realists like Judge Jerome Frank
and Professor John C. Gray. For instance, an example of some realists' profound distrust
of the notion of certainty in law is reflected in the comments by Judge Frank, supra note
43.

Another light-hearted perspective regarding what might be regarded as the certainty
with which we go about our daily activities is reflected in Don DeLillo's award winning
book, WHITE NOISE, in which the teenage son of the protagonist in response to a question
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These questions are often intriguing and even haunting. They lead to
other concerns, for example, whether there is anything that is really
real. And assuming that some reality exists, just how real is it? The
issue of life's radical contingency and fragility has helped spawn the
modern existential movement/ 5

Moving to the next punctuation mark, the period designates the
perceptions of people who simply affirm that reality exists. Indeed some
of these individuals argue that all of existence is predetermined. We can
do nothing to change our fate."' Some of the fatalists believe that the

about what he would like to do during the summer responds as follows:
Who knows what I want to do? Who knows what anyone wants to do? How can
you be sure about something like that? Isn't it all a question of brain chemistry,
signals going back and forth, electrical energy in the cortex? How do you know
whether something is really what you want to do or just some kind of nerve
impulse in the brain? Some minor little activity takes place somewhere in this
unimportant place in one of the brain hemispheres and suddenly I want to go to
Montana or I don't want to go to Montana. How do I know I really want to go and
it isn't just some neurons firing or something? Maybe it's just an accidental flash
in the medulla and suddenly there I am in Montana and I find out I really didn't
want to go there in the first place. I can't control what happens in my brain, so
how can I be sure what I want to do ten seconds from now, much less Montana
next summer? It's all this activity in the brain and you don't know what's you as
a person and what some neuron that just happens to fire or just happens to
misfire.

DON DELILLO, WHITE NOISE, 45-46 (1984).
75. See, e.g., JEAN PAUL SARTRE, NAUSEA (Lloyd Alexander trans., 1964); and ALBERT

CAMUS, THE REBEL (Anthony Bower trans., 1957) passim.
76. For example, in philosophical circles fatalist points of view have been expressed by

a number of individuals. See, e.g., ARTHUR SCHOPENHAUER, STUDIES IN PESSIMISM: A
SERIES OF ESSAYS. In addition the fatalist perspective has also found reflections in
literature. For example, 'in the West African epic poem, SUNDIATA, the Malian epic
storyteller repeatedly points to the fact of the hero's, Sundiata, predestination to rule the
Mali empire. Thus, for example, the intrigues of those against the future ruler of Mali
were characterized as follows:

But what can one do against destiny? Nothing. Man, under the influence of
certain illusions, thinks he can alter the course which God has mapped out, but
everything he does falls into a higher order which he barely understands. That
is why Sassouma's efforts were vain against Sogolon's son, everything she did lay
in the child's destiny.

D. T. NIANE, SUNDIATA 22 (G.D. Pickett trans., 1965). Moreover, the villains in the epic
story also seem predestined to defeat.

A similar sort of predetermined perspective comes through occasionally in the Greek epic
poem, Homer's The Odyssey. Odysseus states on a number of occasions that because he
and his crew were but men they "could not help consenting" to the charms of goddesses.
HOMER, THE ODYSSEY 179 (Robert Fitzgerald trans., Vintage Books 1990) (1963). Thus,
for instance, after Odysseus and his shipmates were shipwrecked on an island with the
goddess, Kirk#, the goddess invited Odysseus to [rlemain with me, and share my meat and
wine; restore behind your ribs those gallant hearts that served you in the old days, when
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ultimate end is good.77 Others believe that it might be good, but then
again, perhaps not.

The exclamation mark symbolizes the sense of wonder that some of us
have when, looking at our world. In many ways the universe seems to
be a well-ordered system in which everything has its place. Whether
this order comes from an "Author" or "Creator" is a question upon which
many differ.7" Nevertheless, there are some who are simply excited
about what they see around them. Moreover, there are many others who
rejoice in the possibilities. For example, some human beings believe that
humanity can transform itself collectively through individual growth; for
example, through accepting a spirit of love and peace within the core of
our beings.7" By accepting and nurturing love and peace in our souls,
we move internally from a providential source.' From that internal
starting point, we can transform our world externally.81

you sailed from stony Ithaka. Now parched and spent, your cruel wandering is all you
think of, never of joy, after so many blows." Id. In response to this invitation Odysseus
states, "As we' were men we could not help consenting." Id. While Odysseus' claim may
have a sexist ring to it, there is also a fatalist aspect as well.

77. The notion of predestination in a corporate or communal sense has deep roots in
western society as reflected, for example, in some aspects of Judaic and Christian doctrine.
See, e.g., the covenant between God and Abraham in Genesis 15; and the discussion of
predestination in Ephesians 1:1-15.

78. STEPHEN W. HAWKING, A BRIEF HISTORY OF TIME 171-75 (1988). See also the
thought provoking debates outlined in DAVID HUME, THE NATURAL HISTORY OF RELIGION
AND DIALOGUES CONCERNING NATURAL RELIGION 143-261 (A. Wayne Colver & John
Valdimir Price eds., Oxford University Press 1976) (1779).

79. A sterling example of this in Christian theological circles is reflected in the late first
century writings of the apostle John: "There is no fear in love; but perfect love casteth out
fear: because fear hath torment. He that feareth is not made perfect in love." 1 John
4:18. A more modern optimistic perspective (illuminated by the prophet's critical eye) is
reflected in the speeches and writings of Dr. Martin Luther King, Jr., collected in A
TESTAMENT OF HOPE: THE ESSENTIAL WRITINGS OF MARTIN LUTHER KING, JR. (James
Melvin Washington, ed., 1986) passim.

80. A theological position is reflected here: humanity has a Transcendental Creator or
origin. Stated differently, "Beloved, let us love one another; for love is of God, and every
one that loveth is born of God, and knoweth God. He that loveth not, knoweth not God;
for God is love." 1 John 4:7-8.

81. While there are many theological views, from a Christian theological perspective,
some affirm that: "I can do all things through Christ which strengtheneth me." Philippians
4:13. See also HENRI J.M. NOUWEN, SEEDS OF HOPE (Robert Durback ed., 1989) passim
(presenting excerpts from a number of writings of Henri Nouwen, a leading Christian
theologian, writer, and activist).

The exclamation mark represents in large part an optimistic hope. For example, humans
can apply creative energies to scientific ventures that will develop cures for diseases,
effective responses to environmental deterioration, and efficient uses of material resources
to meet the food, clothing, and shelter needs of the disadvantaged, that is, "the least of
these." Matthew 25:40.
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The ellipsis symbolizes the fact of there being yet others who accept
the fact that something called reality exists.82 This intermediate
position is arguably reflected in some of Kant's writings as he attempted
to reconcile the rationalist notions associated with Descartes and the
skeptical positions advanced by Locke, Hume, and others. Some
individuals with this perspective do not concern themselves unduly with
the question of why. They accept the facts of our being alive, on this
planet, and confronting challenging social, economic, environmental, and
political conditions. For some individuals, the issue of why things are
as they are is secondary. They affirm that things are that way; and
some argue that we must change our world for the better. Theirs is an
intermediate position between predestination and chaos.' They live
with reality whatever its nature. Such individuals, when asked the
meaning of existence, of life, of being, and whether there is any ultimate
reality, simply respond that they are agnostic about it.

Of course individuals are more complicated than illustrated through
these four punctuation symbols. Sometimes we move between marks.
On some days we think we really know something; and on others we
wonder which way is up. (Or whether up, down, or anything else exists,
and has meaning.)

Despite the rather broad-brushed, descriptive sketch, the symbols may
help give a flavor for how we respond to our circumstances. We turn
next to the circle with the rays moving out from it.

This symbol is indebted to Plato's image of the Cave." The light
symbolizes illumination, inspiration, and absoluteness. This is the ideal
form of justice. It is not justice; rather it is a reflection of whatever
justice is.'

The human condition constitutes the first of three prisms. That
condition consists of many components. Among those are culture, sexual
orientation, color, family, and a multitude of unlisted factors. In fact, it

82. See KANT SELECTIONS (Theodore M. Greene ed., 1929) [hereinafter Kant Selections]
passim.

83. Id. at 26-32, on experience and a priori and a posteriori reasoning.
84. PLATO, The Republic, in THE COLLECTED DIALOGUES OF PLATO, INCLUDING THE

LETTERS 575, 747-52 (Edith Hamilton & Huntington Cairns eds., & Lane Cooper et al.
trans., 1961) [hereinafter Collected Dialogues].

85. It is beyond the scope of this Article to consider in detail what constitutes justice.
For a survey of a number of responses to the recurring question of the nature of justice, see
WHAT IS JUSTICE?: CLASSIC AND CONTEMPORARY READINGS (Robert C. Solomon & Mark C.
Murphy eds., 1990). For theological and philosophical perspectives on the nature ofjustice,
see CAIN H. FELDER, TROUBLING BIBLICAL WATERS 53-78 (1989). See also KAREN LEBACQZ,
Six THEORIES OF JUSTICE: PERSPECTIVES FROM PHILOSOPHICAL AND THEOLOGICAL ETHICS

(1986).
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is impossible to outline all of the factors that comprise our human
condition.

Further, humans interact in innumerable ways. A few examples
include politics, trade, philosophy, and family relationships. These
interactions produce social phenomena including the new world order,
the nuclear and extended families, and the law.

The law component of the human condition prism encompasses many
human interactions." Such interactions include processes of law
making in legislative, judicial, bureaucratic, and commercial contexts.
In addition, traditions and customs as well as antisocial (criminal)
behavior may impact what we call law.'" Political, economic, and
philosophical interests and perspectives collide. These human interac-
tions distort justice.

Moving from left to right, we see another prism. This prism
illustrates the personal condition. The individual's personal condition
embraces many factors that comprise the larger prism of the human
condition. Thus individually we are influenced by our gender, color,
religion, sexual orientation, and nationality. In addition, each person's
unique human condition embraces such personal issues as transitions
in a person's life. Transitions include marriage, death, birth, education,
and culture. All of these factors interact to influence the way an
individual perceives and responds to reality about her.' A close up of

86. For a more detailed discussion of legal decision making see Figure Three, infra.
87. See also H.L.A. HART, THE CONCEPT OF LAW (1961), passim; HANS KELSEN,

GENERAL THEORY OF LAW AND STATE (1946), passim.
88. Regarding the impact of culture on individual development including decision

making see CLARISSA PINKOLA ESTES, WOMEN WHO RUN WITH THE WOLVES: MYTHS AND
STORIES OF THE WILD WOMAN ARCHETYPE, passim (1993). Thus, for instance, when
considering the "natural predator" (meaning at least in part that side of the human
personality that seems to inherently disparage our attempts to reach our greatest
potential) Estds notes:

[Wihen women dream of the natural predator, it is not always or solely a message
about the interior life. Sometimes it is a message about the threatening aspects
of the culture one lives in, whether it be a small but brutal culture at their office,
one within their own family, the lands of their neighborhood, or as wide as their
own religious or national culture. As you can see, each group and culture appears
to also have its own natural psychic predator, and we see from history that there
are eras in cultures during which the predator is identified with and allowed
absolute sovereignty until the people who believe otherwise become a tide.

While much psychology emphasizes the familial causes of angst in humans, the
cultural component carries as much weight, for culture is the family of the family.
If the family of the family has various sicknesses, then all families within that
culture will have to struggle with the same malaises. There is a saying cultura
cura, culture cures. If the culture is a healer, the families learn how to heal; they
will struggle less, be more reparative, far less wounding, far more graceful and
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the personal condition prism is set forth in Figure Two.
Next we observe the reflection/reaction of the decision maker. The

phrase reflection/reaction is used to point out that humans have a
complex decision-making apparatus that, among other things, includes
a cognitive dimension and a more emotive, spontaneous aspect.89 In
short, the model takes seriously the decision maker's internal thought
processes and feelings. One notes that within the brain there is outlined
an internal eye that looks inwardly at the information that has been

loving. In a culture where the predator rules, all new life needing to be born, all
old life needing to be gone, is unable to move and the soul-lives of its citizenry are
frozen with both fear and spiritual famine.

Id. at 68. See also GARDNER, supra note 15, at 116-18 (discussing some of Piaget's concerns
as a "genetic epistemologist" studying one phase of the human life cycle, namely, child
development).

89. See JOHN A. SANFORD, THE KINGDOM WITHIN 7-25 (1987), setting forth a thumbnail
sketch of Jungian psychological concepts. See also ET S, supra note 88, passim, applying
Jungian and feminist analysis to a variety of life concerns affecting human beings,
especially women.

[Vol. 45794
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collected. Among other things, thinking brings together memory,
sensation, and the person's own intellectual sense of the ultimate.
Accordingly, we see the punctuation symbols reappear in our heads!
Consciously or subconsciously we have notions of how it all fits
together.' One's intellectual sense of the ultimate flows through one's
emotional self, which we frequently call the heart, and it is impacted by
one's values-that is, one's notions of good and evil, right and wrong,
important and trivial, and so forth. The heart-shaped sketch at the
bottom of the diagram symbolizes the heart.

Within the heart of the person lie cherished values. That which is
valued is in turn a reflection of the individuars own principles and sense
of reality. That reality is ingrained in (written on the tablets of)" the
heart in various ways. Hence the punctuation symbols reappear. They
reflect the gut-level emotive feelings of individuals trying to make sense
of the ultimate for themselves. The punctuation of the heart reflects a
larger transcendant reality.92

90. It is possible that the punctuation marks reflect a reality that transcends us. We
respond to that reality. For example, children and adults spontaneously exclaim at the
beauty of a rainbow. Our sensitivity to beauty prompts some to assert that our sense of
aesthetics inheres within our inner selves. Our personal aesthetic is impacted by our
environment. The relationship is interdependent.

To put it in Kantian terms:
There are two kinds of beauty; free beauty (pulchritudo vaga) or merely dependent
beauty (puIchritudo adhaerens). The first presupposes no concept of what the
object ought to be; the second does presuppose such a concept and the perfection
of the object in accordance therewith ....

Flowers are free natural beauties. Hardly any one but a botanist knows what
sort of a thing a flower ought to be; and even he, though recognising in the flower
the reprodUctive organ of the plant, pays no regard to this natural purpose if he
is passing judgement on the flower by Taste. There is then at the basis of this
judgement no perfection of any kind, no internal purposiveness, to which the
collection of the manifold is referred.

But human beauty (i.e. of a man, a woman, or a child), the beauty of-a horse,
or a building... presupposes a concept of the purpose which determines what the
thing is to be, and consequently a concept of its perfection; it is therefore adherent
beauty.

KANT SELECTIONS, supra note 82, at 399-400.
91. Some biblical scholars will recognize the allusion to the writings of Jeremiah, a

major prophet of Judah during the Babylonian exile. "I will put my law in their inward
parts, and write it in their hearts; and will be their God, and they shall be my people."
Jeremiah 31:33.

92. Here the prism model parts company with a world view that denies the existence
of the transcendant-however named or imperfectly described. In this respect prism
analysis has some affinity to Kantian philosophical notions. For example, prism analysis
concurs with Kantian analysis to the extent that it assumes "a morally-legislating Being
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But that is not all. There is a light within the heart. That light
symbolizes individual understandings of right and wrong, truth, justice,
and so on. This light is premised on the assumption that human beings
reflect the nature of their origins.' In other words, since we are
created, evolved, or come from good, we are intrinsically good." The
light symbolizes that essential good.

The light is refracted through a third prism. That prism in our
innermost selves bends our inner perceptions, both conscious and
unconscious. That which is in the heart is expressed in our interaction
with others.9" We help create a world that corresponds to our conscious
or subconscious understanding of what is valuable. For instance, a
person who feels strongly about family duties will prioritize his time to
create opportunities to be with those closest to him. These concerns are
part of his ultimate concerns including his purpose in life. These
considerations impact his perception of the human condition and his
reaction to it, and what reality really (ultimately!) is.

outside the world," KANT SELECTIONS, supra note 82, at 512. Kant argues for the
existence of a supreme being on the basis of "pure practical Reason legislating by itself
alone.' Id. He says:

[Ilt is Reason by means of its moral principles that can first produce the concept
of God (even when, as commonly is the case, one is unskilled in the Teleology of
nature, or is very doubtful on account of the difficulty of adjusting by ... principle
its mutually contradictory phenomena). Also, the inner moral purposive
destination of man's being supplies that in which natural knowledge is deficient,
by directing us to think, for the final purpose of the being of all things (for which
no other principle than an ethical one is satisfactory to Reason), the supreme
Cause (as endowed) with properties, whereby it is able to subject the whole of
nature... i.e., to think it as a Diety.

Id. at 512-13. Kant's inner moral purposive destination of a man's being appears not to
be unlike the inner prism concept discussed infra.

93. IMMANUEL KANT, RELIGION WITHIN THE LIMITs OF REASON ALONE (Theodore M.
Greene & Hoyt H. Hudson trans., 1934).

94. "So God created man in his own image, in the image of God created he him; male
and female created he them." Genesis 1:27. Due to limits of time and space, I leave for
another time a prolonged debate on philosophical and theological issues arising from the
Genesis account.

95. In this context, Jesus taught a parable of a farmer who sowed seed. Some seed fell
on the path and was mashed into the earth or eaten by the birds. Other seed fell on rocky
ground and died because of lack of moisture. Yet other seed fell among the briars and was
choked. But some seed fell on good ground "and b[oire fruit an hundred-fold." Luke 8:13.
Jesus explained that the seed symbolized the "word of God" i.e., truth, and that "the good
ground are they, which in an honest and good heart, having heard the word, keep it, and
bring forth fruit with patience." Luke 8:15. This implies that the word-the cherished
beliefs, convictions, spirit-within our hearts dramatically affects our behavior: that is the
fruits of our lives. Stated differently, "by their fruits ye shall know them." Matthew 7:20.
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The prism model cannot totally capture the complexity of human
being-that is, human existence. Nevertheless, the model is intended to
be broadly descriptive. The model facilitates understanding human
perception and decision making" through illuminating how we make
sense of what is happening around us.

This entire process, which goes on almost spontaneously for many of
us throughout much of our waking lives and even while we are sleeping,
helps explain,. I believe, how we make sense of what is happening
around us. The process is dynamic. It can move in either direc-
tion-from individual to the society or the reverse. Sometimes there is
equilibrium, sometimes there is not.

We find examples of the vital role of human decision making in
familiar theological and philosophical texts. For instance, a well known
practical illustration of keeping judgment and doing justice is found in
Solomon's disposition of a dispute between two women concerning a
child. The women lived by themselves in a house. Both gave birth to
sons three days apart from one another. However, one child died in the
night.97 One woman said that while she slept the second woman took
her [the second woman's] child, who had died in its sleep, and substitut-
ed the dead child for the first woman's living child. The second woman

96. Nevertheless, one can of course imagine variations on the drawing. For example,
in Figure One, one could narrow the channel between the abstract decision making process
traditionally associated with the brain and the value laden aspect of that process involving
the heart. Where the pathway between a person's abstract thinking and values is nearly
blocked, unfortunate consequences can follow.

For instance, some pro-life activists would abolish abortions and simultaneously oppose
adequate funding for food, clothing, health care, education, and child care for the hundreds
of thousands of children who would be born to teenage mothers. They are against welfare.
But what are the impoverished children, the fruits of rescue efforts, to do? One is
frequently at a loss to hear articulated an alternative, privately funded plan to provide for
the poor children. Preservation of human life is laudable; however, without comprehensive
material and humanitarian help, rescued children would in essence be sentenced to a life
of deprivation at the bottom of America's social heap. In fact, evidence exists that this is
precisely what is increasingly happening now. See THE CHILDREN DEFENSE FUND'S
ANNUAL REPORT: THE STATE OF AMERICA'S CHILDREN (1994) passim. The children of this
lost generation are and will be met by some who rescued them with the ironic and cavalier
retort: Life's not fair! In this sense, it can be argued that some people who favor the ideal
of human life would unwittingly perpetuate deprivations of human rights and dignity.

Obviously, the issues of women and children's rights in the abortion area are much too
complicated to address in detail in the context of an article dealing in significant part with
racial realism. Nevertheless, myopic decision-making processes are not strangers to
controversial human issues. The failure to adequately consider the practical consequences
of one's idealist analysis can be called "ethical myopia." Ethical myopia exemplifies the
dangers in divorcing values like protecting human life from the human results.

97. 1 Kings 3:18-19.
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disputed that assertion. The issue was to whom belonged the living
child.98 The king said: "Bring me a sword... and... [d]ivide the living
child in two, and give half to the one, and half to the other.' s

This decree caused great consternation for the child's mother who
cried out: "0 my Lord, give her the living child, and in no wise slay
it."' The other woman said "Let it be neither mine nor thine."0 '
She concluded that the king should "divide it.""°

It was clear that the child's mother was the woman who said give the
child to the other woman, but "in no wise slay it."' 3 So Solomon gave
the child to its mother who loved it so much that she would have given
it away rather than see it perish.G4 Thus, the infamous lawyer's
shorthand phrase, "divide the baby in half," seems birthed from this
example of God's answer to Solomon's prayer to "[glive therefore thy
servant an understanding heart to judge thy people, that I may discern
between good and bad: for who is able to judge this ... people?""05

Solomon acknowledged the need for discernment of values-that is, what
is good and bad; and that such discernment would impact one's ultimate
choice. 6

98. 1 Kings 3:20-22.
99. 1 Kings 3:24-25.

100. 1 Kings 3:26.
101. Id.
102. Id.
103. Id.
104. 1 Kings 3:27. In fact, one may argue that even if the woman to whom Solomon

gave the child had not been the biological mother, he gave the child to the person with the
child's best interests at heart. She wanted to preserve the child's life; and presumably she
would be a better parent. One does not "marvel" when the people heard of this judgment
that "they feared the king for they saw that the wisdom of God was in him, to do
judgment." 1 Kings 3:28. However, the children of Israel recognized that God's wisdom
in the King ensured just decisions (judgments).

105. 1 Kings 3:9.
106. From God's response, we can draw an inference about decision making: "Because

thou hast asked ... for thyself understanding to discern judgment... I have given thee
a wise and an understanding heart .... " 1 Kings 3:11-12. So good judgment involves
understanding and wisdom. "God gave Solomon wisdom ... understanding ... and
largeness of heart, even as the sand that is on the sea-shore." 1 Kings 4:29. Largeness of
heart suggests that proper decision making can not be separate from mercy.

In the Psalms, David says: "I will sing of mercy and judgment: unto thee, 0 Lord, will
I sing." Psalms 101:1. Mercy is often translated to mean steadfast love. Could it be that
justice requires love? Without love there is no mercy; and without mercy, justice is dead.
From its ashes (and dust) rises terror--or simply the "ol' days"--The State of Barbarity or
State of Nature as gentlemen have more gently put it.

The necessity of infusing formalist justice with mercy partly explains the developments
of a dual secular legal system in England. The Courts of Equity helped temper the
harshness of the common law. Finally, in 1873 the Supreme Judicature Act merged the
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Thus in the Solomonic case, the sovereign recognized that fairness was
the objective, and fairness could be achieved by forcing the disputants
to decide the child's fate. Implicitly (intuitively?), Solomon sensed that
a living child would be of more value to 'the real mother than would a
dead one. This would be true even if it meant that the child lived with
someone else.' 7

This biblical witness implies that the decision-making process must
involve a person's value structure; namely, an individual's thoughts
about what is good and evil. Interestingly, at a general level, concern
with the impact of a person's values on decision making is consistent
with a legal realist view that adjudication reflects political and moral
choice.

Turning toan example of concern for decision making in a philosophi-
cal context, in The Laws, Plato discussed the judge's decision-making
role in furthering the legislator's intent through statutory interpretation.
Thus, when imposing a sentence under the criminal laws:

[Tihe law must take careful aim at its mark; it must be exact in
determining the magnitude of the correction imposed on the particular
offense, and... [t]he judge must have the same task before him, and
lend his services to the legislator, when the law leaves it to his
discretion to... fine or sentence; the legislator... is like a draftsman
who must design the outlines of cases which answer to the code."'

Plato at least implicitly recognized the existence of a dynamic relation-
ship between the legislature and the judiciary in the creation of the law
and administration of justice. The judge's role involved furthering the
will of society as expressed through the legislature's enactments.

While Plato and John Locke had contrasting perceptions of the world
and of social philosophy, both manifested concerns about individual
decision making. Socrates relentlessly tried to convince his listeners of
the importance of examining their presumptions and the decisions which
flowed from them; similarly Locke's writings reflect concern about
personal decisions. For example, in his Second Treatise on Civil
Government,09 Locke discusses his theory of humans' original exis-
tence in a State of Nature. In that condition, everyone reigned

Courts of Law and Equity. For authoritative judicial comment on the legal effects of that
Act, see the opinion of Sir George Jessel, M.R. in Walsh v. Lonsdale, 21 Ch.D. 9, at 14
(1882). See also GEOFFREY C. CHESHIRE, CHESHIRE's LAW OF PROPERTY (12th ed. 1976).

107. This consideration gives meaning to the phrase: where there is life there is hope.
108. Plato, supra note 84, Laws, 1225, at 1484.
109. JOHN LOCKE, THE SECOND TREATISE ON CIVIL GOVERNMENT AND A LETTER

CONCERNING TOLERATION (John W. Gough ed., 1946).
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sovereignly over his property. Property included Life, Liberty, and
Estate."0

When persons entered civil society, things became radically different.
The ultimate choices that individuals forfeited to the whole "common-
wealth" would be exercised by known rules and authorized judges."'

Accordingly, for John Locke also, decision making implied that choices
would be principled; that is, based on standards or norms to guide
legislation and adjudication. 112 Reason would prevail.

Of course, in the legal context, decision making also involves the
exercise of discretion. Thus in its discretion or judgment the court may
decide that a child would be better cared for by loving foster parents
than by his own natural parents. Decision making necessitates using
discretion rationally. An element of compassion or kindness is also
implicated. It is not rational to disclaim a need for kindness in
exercising discretion, for if the French adage Le roule tourne has merit,
it is rational to be kind." 3

Thus, prism analysis may help us understand decision making in a
broader philosophical and theological context. Furthermore, one may
make prism analysis context specific. For example, one may apply prism
analysis to legal phenomena as in Figure Three which follows:

110. Id. Living in the State of Nature allowed one to make final unreviewable
judgments concerning one's property. Even in cases involving capital punishments,
decisions could be both arbitrary and capricious: "Man ... hath by [the Law of) nature a
power ... to judge ... with death ... crimes where the heinousness ... in his opinion
requires it." Id. at 42-43.

111. Id. at 43-44. The Rule of Law, properly so called, abolished the Reign of Terror
under which persons lived out their all too often nasty, brutish, and short lives.

112. Id. at 64, 68.
113. "The Wheel Turns." Author's translation. Imagine a wheel with A on the top and

B on the bottom. As the wheel turns B comes to the top and A to the bottom. Thus while
A is on top it is his interest to treat B fairly, because it is right and A will not always be
on the top. This analysis is limited to the extent that it does not account for the treadmill
effect of A running to stay on top of the wheel. A more familiar expression used in the
United States is: "What goes around, comes around." (Or biblically: "W7hatsoever a man
soweth, that shall he also reap." Galatians 6:7.)

(Vol. 45800
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Figure Three involves essentially the same analytical structure as
Figure One's "Decision Making." The major difference revolves around
the explicit recognition that human interaction creates law and fact. We
participate in the human condition. For example, through legislative
process we create law, and through private interactions, for example,
speeding down the highway and getting caught, we create facts.

Law creation is a dynamic process. The process works both ways. A
certain set of facts (for instance, driving forty-five miles per hour in a
fifteen mile per hour zone) has legal consequences, and vice versa. That
is, the fifteen mile per hour speeding law as applied to the fact of a
driver travelling at forty-five miles per hour results in what we call a
legal violation. Figure Three expressly names several areas of law (for
example, contracts), denotes fact issues (for instance, time) that
influence what the law will be in a particular case, and, through using
an arrow pointing in both directions, indicates the dynamic nature of
this process. We make and to a certain extent are made by law.

In this regard one may argue that the law is shaped by the historical,
economic, and cultural milieu of a society."4 For example, in Ghana
if a person dies intestate leaving a spouse, children, and parents, the
spouse and children take three-fourths of the residuary estate, the
parents take a one-eighth share and the remaining one-eighth share
devolves according to customary law.' In the American state of
Virginia the surviving spouse would likely inherit the entire residuary
estate."6

Similarly, human activity creates facts often involving who, what,
when, where, and how, as well as why. Figure Three depicts the facts
in irregular shapes because facts themselves are often irregular or
ambiguous. So, for example, when X tailgates and strikes Y's car, we
commonly call this interaction an accident. However, certain facts help
determine the law of the case., 7 For instance, assume car A was
travelling at fifty miles per hour and ran into the rear of car B. If car
B were travelling at twenty-five miles per hour in a twenty-five mile per

114. See Law, Culture and Values (Sava Alexander Vojcanin, ed. 1992) passim; S.
Farooq Hassan, The Islamic Republic 106-21 (1984); Imre Szab6, The Theoretical
Foundations of Human Rights, in INTERNATIONAL PROTECTION OF HUMAN RIGHTs, 35
(Asbjdrn Eide & August Schou eds., 1967).

115. This summary of the relevant legislation does not take into account statutory
provisions dealing with "household chattels" and the decedent's house. See Ghana's
INTESTATE SUCCESSION LAW, 1985, § 5.

116. VA. CODE ANN. § 64.1-1 (Michie 1991). This observation does not account for
situations where the decedent had children from a previous marriage.

117. See Figure Four, infra.
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hour zone, that fact and others relating to the time, place, and manner
of the accident would significantly impact the legal outcome.

Accordingly, Figure Four below attempts to symbolically bring the law
and the facts together. The broken lines represent the area of law;
whereas the dots represent the areas which involve the facts. This is not
the law or the facts as they are in an absolute sense. Rather this is the
law and the facts as the observer perceives them. Where the law and
facts overlap is portrayed as a shaded area.

Law and Facts

-------------------------I V

Facts

Law

\//

Figure 4

Our perceptions of phenomena, like the facts, impel us to react. We
think and feel. Based on our thoughts and feelings we act. For
example, the, facts may encourage us to use other legal processes. We
may investigate, interview, counsel, conduct legal research, negotiate,
attempt settlement, or litigate.

Prism analysis also suggests that the lawyer's understanding is
enhanced through an inner prism embracing her subconscious percep-
tions of a situation. Her sometimes subconscious, sometimes semicon-
scious, often gut level reactions impact how she regards her duties to a
particular client. Some psychologists refer to this area of the human
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identity as intuition. Intuition involves our ability to perceive things
with dimensions of our humanity not involving the external sense
perceptions like sight, smell, hearing, and touch. In other words, this
involves the ability to "see around corners." 8

Moreover, the inner prism of the human heart involves a feeling
aspect of a person's identity. Feelings embrace one's emotional
responses to reality. For example, some individuals seem to be "feeling
type" persons and are quite at home in deciding what to do, like
spontaneously giving a raggedly clad child some food, based on their
feelings about a particular situation.119

These aspects of the inner prism symbolize different aspects of the
human personality. One way to think of the process is set forth in
Figure Five below:

118. SANFORD, supra note 89, at 18; ESTts, supra note 88. In addition, Est6s makes
a compelling point when describing intuition in the following terms:

There is no greater blessing a mother can give her daughter than a reliable sense
of the veracity of her own intuition. Intuition is handed from parent to child in
the simplest ways: "You have good judgment. What do you think lies hidden
behind all this?" Rather than defining intuition as some unreasoned faulty quirk,
it is defined as truly the soul-voice speaking. Intuition senses the directions to go
in for most benefit, it is self-preserving, as a grasp of underlying motive and
intention, it chooses what will cause the least amount of fragmenting in the
psyche.

ESTtS, supra note 88, at 89.
119. SANFORD, supra note 89, at 18. Thus for instance, one will, through prism

analysis, more clearly perceive one's own unique personal prism, its constituent parts, and
the prism of the human condition. ,

For example, if a person sees a situation involving human suffering, she will better
understand that she reacts so strongly to alleviate the suffering because certain facts stand
out in her perceptual universe. A compelling example is the rape of innocent women in
Bosnia. A decision maker can recognize her perception of the nature of rape and how her
perceptions interact with her thoughts, feeling, and value structure to produce a
constructive response. Enhanced self knowledge can enrich decision making. Because one
recognizes her unique perceptual prism, a decision maker can appreciate the choices
available to her and the reasons she chose to act as she did.
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Holistic Self and Decision-Making

Sense
Perception

= Feeling

/

/

/

Abstract
Thinking

Intuition

Figure 5

In other words, the internal perception or decision-making process
may be reflected by using two intersecting axes. Our intuitive side
resides at one end of an axis which has, at the other end, sensory
perception. :Sensory perception involves our physical senses like taste,
touch, smell, hearing, and sight. Similarly, the feeling aspect of our
personality may be-viewed as one end of another axis that involves, at
its opposite pole, abstract thinking. Lawyers tend to be oriented towards
both the abstract thinking and physical sense perception ends of these
axes, and often denigrate the intuitive and feeling aspect of our
personalities when dealing with others. Many of your colleagues proudly
refer to themselves as hired guns. 20 One wonders whether this

120. One of the classic statements reflecting the lawyer as hired gun school of thought
is expressed by Lord Brougham in the following language:

[Ain advocate, in the discharge of his duty, knows but one person in all the world,
and that person is his client. To save that client by all means and expedience, and
at all hazards and cost to other persons, and, among them, to himself, is his first

\
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attitude helps explain lawyers' (well deserved?) reputation for shark-like
behavior. However, the intuitive and feeling dimensions of our
personalities, as psychologists have shown, are quite powerful and
demand our appropriate expression-lest we pay for it in our human
relationships and in our dreams. 2'

This discussion suggests that one can modify the general prism model
to help illuminate additional phenomena (for example legal doctrine and
facts) that the observer is likely to perceive because of the observer's
particular circumstances. For example, a lawyer may view the purchase
of groceries in the store as involving principles of contract law, like offer,
acceptance, and consideration. The law and fact components of Figure
Three are implicated. Accordingly, if the display price is lower than the
price that the clerk rings up, issues of misrepresentation, mistake, and
breach may suggest themselves. Thus, prism analysis may help us
understand decision making in a broader philosophical and theological
context as well as the more limited legal one.

Prism analysis describes human perception and decision making
generally. A subcategory of such perception and decision making is
judicial perception and decision making. The judicial perception/decision
making dynamic is manifested in the constrasting opinions of Justices
Powell and Marshall in Bakke.

III. THE BAKKE OPINION

A. A Look at the Powell Opinion

Facts and Analysis. In Bakke Justice Powell set forth the material
facts,' 22 noting that California created the University of California at
Davis Medical School in 1968 with a class of fifty students." The
first class included three Asian Americans and no Mexican Americans,

and only duty; and in performing this duty he must not regard the alarm, the
torments, the destruction which he may bring upon others. Separating the duty
of a patriot from that of an advocate, he must go on reckless of consequences,
though it should be his unhappy fate to involve his country in confusion.

2 CAUSES CELEBRES, TRIAL OF QUEEN CAROLINE 3 (New York, James Cockcroft & Co.
1874).

121. SANFORD, supra note 89, at 46-108. Sanford discusses the inner life of a human
being from the perspective of Jungian psychology and Christian theology. See also a
provocative and stimulating discussion of the consequences of suppressing the natural
aspects of one's humanity in ETtS, supra note 88, passim..

122. 438 U.S. at 272 n.1. Justices Brennan, White, Marshall, and Blackmunjoined this
section.

123. Id. at 272.
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Native Americans, or African Americans. 124  Two years later, the
University created a "special admissions program" to enhance the
enrollment of disadvantaged students in the medical school.125

The Davis Medical School also created a general admissions program.
The general admissions committee analyzed the overall grade point
averages, science grade point averages, Medical School Admission Test
scores, letters of recommendation, and extracurricular activities of
prospective students. 126 Powell noted that while the subcommittee for
the special admissions program used a similar process for evaluating
prospective students, the special admissions program did not have the
same grade point average cutoff.127

Allan Bakke, a European American male, applied for admission to the
Davis Medical School in 1973 and 1974. The general admissions
committee considered his application both years and rejected it each
time."2  Students offered admission under the special admissions
program had test scores lower than Bakke's. He filed suit alleging that
the special admissions program violated his rights under the Equal
Protection Clause of the Fourteenth Amendment.129

The trial court ruled that the admissions program violated the state
and federal constitutions and Title VI,' but the court rejected Bakke's

124. Id.
125. Id. in 1971, the enrollment doubled to one hundred students. Id. The special

admissions program involved subcommittee review of the applications of prospective
students who identified themselves as "disadvantaged." Id. at 272-73, n.1. The special
admissions program did not "categorically" consider all minority applicants as disadvan-
taged; such applicants had to identify themselves as disadvantaged. The majority of
subcommittee members consisted of minority faculty and students of the Davis Medical
School. Id.

The subcommittee met and reviewed applications of disadvantaged students, and while
the University failed to furnish a formal definition of disadvantaged, in practice the
subcommittee chair "screened each application to see whether it reflected economic or
educational deprivation." Id. at 275 (footnote omitted).

126. Id. at 274. In addition, under both the general and the special admissions
programs, prospective students were invited to interview at the school. Students under the
general admissions program interviewed with members of the "full" committee, and
students applying under the special admissions program interviewed with members of the
special comn'ittee. Id.,at 274-75. Some of the members of the special admissions program
were also members of the general admissions committee. Id. at 273 n.1.

127. Id. at 273. In a footnote, Powell stated that "[wihite disadvantaged students were
never considered under the special program, and the University acknowledges that its goal
in devising the program was to increase minority enrollment." Id. at 281 n.14.

128. Id. at 276-77.
129. Id. at 277-78. The University of California cross-complained seeking declaratory

relief that its admissions program was lawful. Id. at 278.
130. Id. at 279.
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request for an injunction requiring his admission.131 The California
Supreme Court held that-the special admissions program violated the
Fourteenth Amendment's Equal Protection Clause."'

On appeal to the United States Supreme Court, Powell assumed for
the purposes of his analysis that Title VI allowed Bakke a private right
to sue.133 Powell concluded, however, that Title VI proscribed discrimi-
nation to the same extent as did the Fifth Amendment and the Equal
Protection Clause."

Justice Powell addressed a number of constitutional issues. First,
Powell considered the issue of whether the special admissions program
was a goal or quota.135 He stated that "[tihis semantic distinction is
beside the point .... To the extent that there existed a pool of at least
minimally qualified minority applicants to fill the 16 special admissions
seats, white applicants could compete only for 84 seats in the entering
class, rather than the 100 open to minority applicants."3 '

Justice Powell then cited Shelley v. Kraemer137 for the proposition
that the rights that the Equal Protection Clause protects are "'guaran-
teed to the individual. '""' 8 Powell argued that "[the guarantee of
equal protection cannot mean one thing when applied to one individual
and something else when applied to a person of another color. If both
are not accorded the same protection, then it is not equal."39

Justice Powell conceded that initially the United States Supreme
Court viewed the Fourteenth Amendment's "'one pervading purpose'" as
protecting African Americans held formerly in involuntary servitude."4

131. Id. Because the California Supreme Court viewed the case as one involving
important issues, it transferred the case directly to its docket from the trial court. Id.

132. Id. at 279-80. The state supreme court did not address the state or federal
statutory issues, but remanded for consideration of whether the University had carried its
burden of showing that without the special admissions program, Bakke would still have*
been denied admission. Id. at 280. On remand, the University conceded that it could not
meet its burden. The state supreme court then ordered the trial court to modify its
judgment to direct the University to admit Bakke. Id. at 281.

133. Id. at 284. That issue had not been considered by the California Supreme Court.
Id. at 283.

134. Id. at 287.
135. Id. at 289.
136. Id. In a footnote Justice Powell acknowledged that the admissions program had

no guaranteed number of minority matriculants. If there were insufficient qualified
applicants the special admissions seats would not all be filled. If there were more than
enough qualified minority~applicants some could be admitted under the general admissions
program. Id. at 288-89 n.26.

137. 334 U.S. 1 (1948).
138. 438 U.S. at 289 (quoting Shelley v. Kraemer, 334 U.S. 1, 22 (1948)).
139. Id. at 289-90.
140. Id. at 291 (quoting Slaughter-House Cases, 83 U.S. 36, 71 (1872)).
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However, the Equal Protection Clause was "[v]irtually strangled in
infancy" by the Court.14 Powell stated that, following a lengthy period
of "relative desuetude," the Supreme Court expanded Equal Protection's
initial scope to embrace not only people of African ancestry but all
persons. 142

Powell pointed out that the literal text of the Equal Protection Clause
prohibits states from denying "'to any person.., the equal protection of
the laws.' "14' Accordingly, he rejected the argument that a state racial
classification scheme that discriminated against whites ought not be
subjected to strict scrutiny.' Powell termed such an argument a
"'two-class theory.'" 45 This equal protection analysis, according to
Powell, would provide one level of protection for blacks and another for
whites. 4 ' Powell argued that "innocent persons" would feel "deep
resentment" and "outrage" at state policies that "rearrange burdens and
benefits on the basis of race."47

Powell considered the notion of "preference" as involving "serious
problems of justice."' One such problem was that "preferential
programs may only reinforce common stereotypes" that individuals from
certain groups could not succeed on their "individual worth. "14

1

Further, Powell disapproved the "inequity" of "forcing innocent persons"
like Bakke to suffer the consequences of attempting to remedy social
ills. 5

Powell rejected arguments that the Court had approved preferential
classifications without requiring strict scrutiny in cases involving school
desegregation, voting rights, gender discrimination, and bilingual

141. Id. (quoting Tussman & tenBroek, The Equal Protection of the Laws, 37 CAL. L.
REV. 341, 381 (1949)).

142. Id. at 291-93.
143. Id. at 289 (quoting U.S. CONST. amend. XIV).
144. Id. at 295.
145. Id. (quoting Hernandez v. Texas, 347 U.S. 475, 478 (1954)).
146. Id. at 295.
147. Id. at 294 n.34. Moreover, Powell contended that European Americans are not a

monolithic group, and that many ethnic European Americans could assert claims of group
discrimination with varying levels of validity. An equal protection standard based on the
extent of group-based discrimination would lead to a variable equal protection standard.
The degree of constitutional protection would depend on the extent of discrimination which
the group suffered. To Powell, sorting through competing claims and determining the level
of equal protection to give each group would present problems that would be "intractable."
Id. at 295.

148. Id. at 298.
149. Id.
150. Id.
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education.' Powell argued that in several of the cases, 1 2 govern-
mental bodies had made determinations of past discrimination." On
these bases, Powell concluded that the Fourteenth Amendment's strict
scrutiny analysis applied to the Davis Medical School special admissions
program.'"

Powell next considered whether the University demonstrated a
compelling state interest sufficient to justify adopting its program.'
Powell stated that a program would be "facially invalid" if it were
created to assure a number of students admission solely because of their
racial or ethnic background 56

Powell agreed that the state has an interest in redressing "identified
discrimination."5 7 Nevertheless, the state can aid discrimination
victims "at the expense of other innocent individuals" only where the
courts, legislature, or relevant administrative bodies have found that
statutory or constitutional violations exist.5 8 Powell stated that the
University was incapable of determining that identifiable societal
discrimination existed justifying a special admissions program.'59

Powell asserted that allowing the University to make such a determina-
tion would create a "privilege" that institutions across the nation could
confer on alleged discrimination victims at the expense of innocent
persons like Allan Bakke. 60

Justice Powell quickly dismissed the University's contention that the
special admissions program was required to help provide physician
services to areas that were "underserved."'' Powell said that the
University failed to furnish sufficient facts to carry its burden on that
score.

162

Having rejected three of the University's compelling state interest
arguments, Powell turned to the contention that the University had a
compelling interest in creating a diverse student body.16  Powell

151. Id. at 300-05.
152. Lau v. Nichols, 414 U.S. 563 (1974); United Jewish Organizations v. Carey, 430

U.S. 144 (1977).
153. 438 U.S. at 303-05.
154. Id. at 305-06.
155. Id. at 305.
156. Id. at 307.
157. Id.
158. Id.
159. Id. at 309-10.
160. Id. at 310.
161. Id. at 310-11.
162. Id.
163. Id. at 311.
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accepted that contention, and noted: "Academic freedom ... long has
been viewed as a special concern of the First Amendment."' 64 Powell
acknowledged: "The atmosphere of 'speculation, experiment and
creation'-so essential to the quality of higher education-is widely
believed to be promoted by a diverse student body."" 5

The final section of the Powell opinion addressed the question of
whether the special admissions program's racial classification was
necessary to promote the state's compelling interest.'" Powell assert-
ed that the University's admission program failed constitutionally
because the program focused only on ethnic diversity.167 In Powell's
view, the program did not consider a sufficiently broad range of criteria.
Following the Harvard College model, Powell contended that admissions
programs could consider qualities like "unique work or service experi-
ence, leadership potential, maturity, demonstrated compassion, a history
of overcoming disadvantage, ability to communicate with the poor."6 '
Race could also be considered as one among many factors in such
circumstances, and each application would receive individualized
consideration. Such a program would overcome what Powell viewed as
the chief failure of the special admissions program, namely, denying
Bakke "this right to individualized consideration without regard to his
race."

169

Powell concluded that the University failed to prove that its goal of
student diversity required creating an admissions process that allowed
European Americans to compete for eighty-four of one hundred seats,
while allowing people of color to compete for all the seats.70 Accord-
ingly, Powell announced that the Court, by a five to four majority, would
affirm the California court's decision invalidating the special admissions
program.' In addition, he announced that the Supreme Court would
reverse the lower courts' judgment that the University could not consider
race in the admissions process. 72

Through the Powell Prism. What did Justice Powell see when he
looked at the Bakke case? Powell stated: "The denial to respondent of
this right to individualized consideration without regard to his race is

164. Id. at 312.
165. Id. at 312 (footnote omitted).
166. Id. at 315.
167. Id.
168. Id. at 317.
169. Id. at 318 n.52.
170. Id. at 319-20.
171. Id. at 320.
172. Id.
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the principal evil of petitioner's special admissions program."173  The
most important thing Powell saw was an individual who did not receive
personal consideration of his application without regard to his race. In
essence, Powell believed the University penalized Bakke for being white.
Further, in effect, Powell argued the University conferred upon minority
applicants a racial privilege. 74

[T]he purpose of helping certain groups whom the faculty of the Davis
Medical School perceived as victims of "societal discrimination" does
not justify a classification that imposes disadvantages upon persons
like respondent, who bear no responsibility for whatever harm the
beneficiaries of the special admissions program are thought to have
suffered. To hold otherwise would be to convert a remedy... into a
privilege that all institutions ... could grant at their pleasure to
whatever groups are perceived as victims of societal discrimination. 75

Powell expressed sympathy for "innocent persons" who were adversely
impacted by programs to help disadvantaged persons. 17  Powell
presumed that Bakke and all similarly situated "innocent" European
American individuals had accomplished their achievements based solely
on their individual initiative. Accordingly, consideration of the
individual and the merits of her case seemed paramount. 7

Looking through Powell's personal prism, it seems that Powell viewed
the framers' original intent in drafting the Fourteenth Amendment as

173. Id. at 318 n.52.
174. Id. at 310.
175. Id.
176. Id.
177. However, the question of what constitutes the merits is a vexing one. For

example, Powell failed to give much weight to certain historical and contemporary facts.
Those facts include the legal segregation of people of color that precluded them from
competing with European Americans on a level playing field, and the contemporary
existence of de facto apartheid in housing, education (especially in urban areas), and
employment. See, e.g., COMMON DESTINY, supra note 4, at 55-112, 169-390. It seemed not
to occur to Justice Powell that American segregation placed European Americans at a
competitive advantage; European Americans only had to compete against themselves for
widely approved social goals or values like material wealth, political influence, and
prestige. But for the "privilege" of color, Allan Bakke may not have been in a position to
compete as well for admission to the Davis Medical School. See arguments of Justice
Marshall to this effect infra.

From this perspective, Powell failed to adequately make the connection between a
person's historical circumstances and the merits of her application. The American legacy
of racial subjugation and the well documented impact of its effect upon people of color did
-not move Powell to give the benefit of the doubt to Davis' program designed to help undo
the effects of past (and continuing) discrimination.
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embracing protection of the rights of African American people.'75

Accordingly, Powell acknowledged the relationship between slavery and
the Fourteenth Amendment. Nevertheless, Powell recognized that the
Court had essentially "strangled" the Fourteenth Amendment in its
infancy.79 Justice Powell could have accepted this perceptual starting
point and acknowledged that the Court had frustrated the Amendment's
general intbnt of protecting the rights of newly freed African Americans.
From that historical and jurisprudential base one could have developed
a legal theqry for upholding a program consistent with the Amendment's
intent of alleviating the legal oppression of African American people.
Powell chose not to follow this analytical path.

Indeed, the light of other historical facts seemed to barely penetrate
Powell's pr!ism. For example, nearly one hundred years of Jim Crow
laws accompanied the Court's initial asphyxiation of the Fourteenth
Amendment."s Not only were the laws oppressive, but the social and
economic conditions under which people of color subsisted were as
well."8' The legacy of racial oppression initially shaped the Court's
interpretat ion of the Fourteenth Amendment, but the fact of continuing
subordination, for Powell, seemed irrelevant.182 From Powell's perspec-
tive, Bakke had nothing to do with the effects of racial subordination. He
was not a ":discriminator;" he was but a mere innocent bystander.

Moreover, Powell's opinion reveals an underlying clash of values. One
value subset involves remedying the effects of discrimination; the other
embraces protecting the individual liberty interest of the European
American majority. A majority of the Court in Bakke essentially rejected
the notion that a state educational institution could, through the
admissions process, compensate a person of color for the injury she
suffered due to the impact of group discrimination. This was especially

178. 438 U.S. at 291 (pointing out that the Fourteenth Amendment's "one pervading
purpose" was to protect the victims of chattel slavery),

179. Id. (quoting Tussman & tenBroek, The Equal Protection of the Laws, 37 CAL. L.
REV. 341, 381 (1949)).

180. See, e.g., Bell, supra note 28, at 30-44, 83-94 (1980).
181. JOHN HOPE FRANKLIN & ALFRED A. Moss, JR., FROM SLAVERY TO FREEDOM: A

HISTORY OF NEGRO AMERICANS 211-38; 310-23 (6th ed. 1988); COMMON DESTINY, supra note
4, at 35-42.

182.
[Tihe purpose of helping certain groups whom the faculty of the Davis Medical
School perceived as victims of "societal discrimination" does not justify a
classification that imposes disadvantages upon persons like respondent, who bear
no resporisibility for whatever harm the beneficiaries of the special admissions
program are thought to have suffered.

438 U.S. at 310.

1994] 813



MERCER LAW REVIEW

true if such action would harm the admissions opportunities of European
American applicants. 8 '

On the other hand, Justice Powell recognized the need to allow
academic institutions the flexibility to choose the persons who would
contribute the most to educational endeavors. The value of academic
freedom was important to Powell: "Academic freedom, though not a
specifically enumerated constitutional right, long has been viewed as a
special concern of the First Amendment."84 Achieving diversity within
an academic community furthered that goal. Nevertheless, the value of
academic freedom would have to yield to "individual consideration
without regard to ... race."185

Thus, while Powell was sensitive to the needs of the academic
community, his overriding concern was fairness to the individual
applicant. Such fairness seemed essential to Powell's concept of justice.
Also implicit in Powell's concept of fairness is the ability of decision
makers to resolve questions with objective certainty. This approach is
consistent with a "classical legal consciousness."'86 For example, the
notion that test scores are indicative of an applicant's academic merit
undergirded Powell's analysis. Powell accepted uncritically the notion
that a significant relationship exists between such scores and an
applicant's admissibility.8 7

While Powell's analysis has some formalistic tendencies, it is also
pragmatic in the sense of implicitly recognizing the need for wide
ranging discretion for institutions of higher learning in admissions
decision making. The opinion implicitly affirms the notion that the
Court is neither a super legislature nor a super admissions office.

I turn to a brief exposition of Justice Marshall's contrasting percep-
tions.

183. Qualified applicants of color existed. This was so despite the adverse effects of
racial discrimination. For further discussion on these matters, see Bell, Racial Realism,
supra note 2, at 369-70; Bakke, 438 U.S. at 395-96 (Marshall, J., concurring in part and
dissenting in part). Perhaps implicit in Powell's analysis is a presumption that the effects
of racial oppression are minimal or even imaginary. Cf COMMON DESTINY, supra note 4,
passim (chronicling the areas and ways in which African Americans remain, collectively,
far behind European Americans).

184. 438 U.S. at 312.
185. Id. at 318 n.52.
186. Mensch, supra note 32, at 23-26.
187. Johnson, Torres & Dark, supra note 62,passim. Debate continues to swirl around

the issue of the relevance of test scores to admissibility, and performance following
admission. See also Gary Wisby, National Merit Exam Unfair to Girls, Complaint Says,
Chi. Sun Times, Feb. 16, 1994, at Al.
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B. Marshall's Perceptual Prism

Justice Marshall wrote a separate opinion arguing the special
admissions program did not violate the Constitution.188 In that regard,
he disagreed with the Court's holding that the University's program was
unconstitutinal. 9 Conversely, Marshall agreed with the judgment
of the Court to the extent it allowed universities and others to consider
race in the admissions process. 90

Unlike his judicial brother Powell, Marshall emphasized placing the
Bakke case in its historical and legal context.19' Thus, Justice Mar-
shall carefully traced the history of African American legal status in the
United States, pointing out that most Africans were brought to the
United States in slavery; that during the slave era it was unlawful to
teach African Americans to read or write; that African Americans could
be sold at any time from their family and friends; and that their death
or physical brutalization was not a crime.192

Moreover, Justice Marshall stated that "the denial of human rights
was etched into the American Colonies' first attempts at establishing self
government."193 For example, in an early draft of the Declaration of
Independence, Mr. Jefferson included language to the effect that the
king had "'waged cruel war against human nature itself, violating its
most sacred rights of life and liberty in the persons of a distant people
who never offended him, captivating and carrying them into slavery in
another hemisphere, or to incur miserable death in their transportation
thither.'"194 Despite the eloquent rhetoric of many American Revolu-
tionary War patriots, their concept of freedom did not embrace all "per-
sons."

195

Marshall likewise pointed out that the Constitution entrenched the
interests of the slave holders.'96 In determining congressional repre-
sentation, the Constitution counted three-fifths of the slaves, thereby
enhancing slaveholder power in the House of Representatives. The
Constitution also provided for "migration or importation" of slaves, and

188. 438 U.S. at 387 (Marshall, J., concurring in part and dissenting in part).
189. Id.
190, Id.
191. Id. at 387-88.
192. Id.
193. Id. at 388.
194. Id. (quoting J. FRANKLIN, FROM SLAVERY TO FREEDOM (4th ed. 1974)).
195. See for example the United States Constitution's infamous "three fifths clause":

FRANKLIN & MOSS, supra note 181, at 76-78.
196, 438 U.S. at 389.
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ensured the return of escaped captives to slavery. 97 Marshall contin-
ued by discussing briefly the decision in Dred Scott and the holding that
African Americans were not citizens, that they were property, and that
they "'had no rights which the white'man was bound to respect.'"'98

Marshall viewed the period following the Civil War as a time in which
the "Old South" attempted to effectively re-enslave blacks through the
adoption of black codes having provisions similar to the former slave
codes. These codes limited the rights of African Americans in many
areas, including property ownership, employment contracts, and other
civil rights.'99  Congress, responding to these disabilities, passed
Reconstruction legislation; however, the Supreme Court restrictively
interpreted that legislation, virtually nullifying it.' For example, the
Civil Rights Act of 1875, which criminalized denying equal access to
"'inns, public conveyances, theatres and other places of public amuse-
ment,'" was overturned by the Supreme Court.20' The Court contended
that the legislation was unconstitutional because it affected private ac-
tion.20 2

The Court's narrow interpretation of legislation attempting to put
African Americans on the same civil and political plane as European
Americans continued in Plessy v. Ferguson.'3 In Plessy, the Court
upheld a Louisiana law providing for separate and equal accommoda-
tions for European and African Americans.' Justice Marshall pointed
out that Justice Harlan, in his dissent, "recognized the bankruptcy of the
Court's reasoning;" and Harlan stated correctly that the "'real meaning"'
underlying the legislation was "'that colored citizens are so inferior and
degraded that they cannot be allowed to sit in public coaches occupied
by white citizens.'"2 "

Following Plessy v. Ferguson, the institutionalization of Jim Crow or
American apartheid moved full speed ahead, and Marshall outlined in

197. Id.
198. Id. at 390 (quoting Dred Scott v. Sandford, 60 U.S. 393, 407 (1856)).
199. Id.
200. Id. at 391-94.
201. Id. at 391 (quoting Civil Rights Cases, 109 U.S. 3, 10 (1883)).
202. Id. (citing 109 U.S. at 24-25).
203. 163 U.S. 537 (1896), overruled by Brown v. Board of Educ., 347 U.S. 483 (1954).
204. 163 U.S. at 550-52. The Court in Plessy stated:

We consider the underlying fallacy of the plaintiff's argument to consist in the
assumption that the enforced separation of the two races stamps the colored race
with a badge of inferiority. If this be so, it is not by reason of anything found in
the act, but solely because the colored race chooses to put that construction upon
it.

Id. at 551.
205. 438 U.S. at 392 (quoting 163 U.S. at 560 (Harlan, J., dissenting)).
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some detail the many facets of that pernicious system.' Marshall's
opinion continued by arguing that, even following the overturning of
Plessy v. Ferguson in Brown v. Board of Education, the pervasive
effects of nearly three hundred years of discrimination were not cured.
"Those decisions, however, did not automatically end segregation, nor did
they move Negroes from a position of legal inferiority to one of equality.
The legacy of years of slavery and of years of second-class citizenship in
the wake of emancipation could not be so easily eliminated."20 8

Marshall contended that given these circumstances it was permissible
to use race conscious measures to deal with the continuing effects of past
discrimination.' Marshall noted such race conscious remedies had
been used in the school desegregation area as well as in the voting rights
area, and that it was not necessary to have a specific legislative or
administrative finding of past discrimination to justify race conscious
relief.210 Moreover, Marshall asserted:

[lt is unnecessary in 20th-century America to have individual Negroes
demonstrate that they have been victims of racial discrimination; the
racism of our society has been so pervasive that none, regardless of
wealth or position, has managed to escape its impact. The experience
of Negroes in America has been different in kind, not just in degree,
from that of other ethnic groups. It is not merely the history of slavery
alone but also that a whole people were marked as inferior by the law.
And that mark has endured. The dream of America as the great
melting pot has not been realized for the Negro; because of his skin
color he never made it into the pot. 1'

Having put the case in its historical context, Marshall concluded that
the University's race conscious response to race conscious discrimination
was defensible under the Fourteenth Amendment's equal protection
clause. 1 ' Accordingly, Marshall would have upheld the University's

213admissions process.

C. Powell's and Marshall's Contrasting Prisms

In comparison with Marshall's opinion, Powell's opinion gives "light
weight" to the continuing effects of past discrimination. In effect, Powell

206. Id. at 393-94.
207. 347 U.S. 483 (1954).
208. 438 U.S. at 394.
209. Id. at 396-402.
210. Id. at 399-400.
211. Id. at 400-01.
212. Id. at 395-402.
213. Id. at 400-02.

1994] 817



MERCER LAW REVIEW

says that the Fourteenth Amendment cannot be used to level the
admissions playing field, even if that would ensure disadvantaged people
of color would win increasingly in the competition with European
Americans. One remarkable thing about this outcome is that Powell
apparently fails to see the privilege that European Americans have
gained.214 Powell's opinion furthered the Court's "crucial mission of
interpreting the Equal Protection Clause with the view of assuring to all
persons 'the protection of equal laws.'"215 However, the judicial result
tended to freeze unequal situations caused by racial bias. The Powell
opinion continued the Court's trend of divorcing constitutional adjudica-
tion from the historical context in race discrimination cases. While the
opinion manifested some redeeming substantive features, significant
aspects of Powell's opinion are deeply rooted in the formalist soil familiar
to nineteenth century common law courts.21

On the other hand, Justice Marshall emphasized the legal and
historical context in which the Bakke case arose. Given the historical
circumstances of pervasive discrimination, Marshall concluded that a
program like the Davis Medical School program would satisfy constitu-
tional scrutiny under the Fourteenth Amendment.2 7 For Marshall,
the legal and historical context helped tip the scales of justice in favor
of his conclusion.

This Article critiques Powell's failure to perceive European Americans'
continuing social privileges, and acknowledges that one may critique
Justice Marshall's opinion for placing too much emphasis on the

214. Despite notable individual success stories, as a group, African Americans have
never caught up with European Americans in social, economic, or political areas of
American life. A number of vexing issues arise from this observation. For example, the
extent to which African Americans have progressed (or regressed) in social and economic
areas provokes considerable controversy. The reason for the gap(s) in significant part
involves continuing discriminatory patterns of employment, education, housing, and health
care delivery. Such patterns have been reinforced both through state and private action.
To the extent that state action created depressed circumstances, the Fourteenth
Amendment might furnish a legal resource for redress.

Of course, members of traditionally disadvantaged groups can and should do more to
"improve their lot." In fact, one may argue that Powell's opinion seems to implicitly place
primary blame on the victims for their plight.

215. 438 U.S. at 294-95 (quoting Yickwo v. Hopkins, 118 U.S. 356, 389 (1886)).
216. See Mensch, supra note 32, at 23-26. For example, Powell in essence argued that

everyone should be treated similarly under the Equal Protection Clause despite dramatic
differences in personal circumstances flowing from centuries of legally sanctioned color
prejudice.

217. 438 U.S. at 395-402.
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historical context. 2 8  Regardless of such critique's validity (or lack
thereof), it seems extraordinary to assert that an institution of higher
learning cannot study social ills flowing from America's heritage of racial
intolerance, and take effective race conscious remedies to heal the
ills. 219 By refusing class-based relief for class-based injuries, the Court
in effect institutionalizes those injuries.22 Moreover, class-based relief
cannot occur in a vacuum. It can occur only within the specific historical
context of late twentieth century American society. In that society,
millions of people would like to go to medical school. They cannot all go.
An individual's inability to achieve a life dream is tragic. However, it
seems peculiarly American that given the well known history of
American racial discrimination, a European American male's dream still
won out over those of qualified persons of color. This fact, by itself,
lends credence to Professor Derrick Bell's notion that the reality of
people of color in the United States is that of racial subordination.2 21

IV. PRISM ANALYSIS AND CRITICAL THEORY: SOME INITIAL
THOUGHTS

A. Applying Prism Analysis to the Powell and Marshall Opinions

Prism analysis may allow us to do a more sophisticated study of legal
phenomena, for example, judicial decisions, by analyzing the court's
perception of facts, doctrine, policy, values, societal system concerns, and
legal process considerations.2 2  In essence, our critique of legal
phenomena can be multi-dimensional. An example of multi-dimensional
analysis follows in the context of evaluating the Marshall and Powell
opinions in Bakke.

218. Specifically, one could argue that the Davis Medical School special admissions
program had serious problems. Having minority disadvantaged applicants competing only
against one another rather than with all applicants seems absurd. Qualified disadvan-
taged candidates existed. The issues involved what constituted qualifications, what weight
to give the qualifications, and how to choose among qualified candidates. In other words,
Marshall's analysis arguably makes the academic admissions related facts of the Bakke
case seem less important than the problem of societal discrimination.

219. 438 U.S. at 399-400 (Marshall, J., concurring in part and dissenting in part).
220. The question of relief for economic discrimination falls outside the ambit of this

discussion. See, e.g., San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1 (1973).
221. See Racial Realism, supra note 2, passim.
222. From a theoretical perspective, the prism analysis can be applied not only to

opinions but also to statutes. One can analyze statutes from the perspective of the
legislator's perception of facts, doctrines, competing policies, values, the social system, and
legal process considerations.

1994] 819



MERCER LAW REVIEW

Prismatic Facts. In Bakke fact analysis suggests the following.
Justice Powell perceived that a paramount fact was that an innocent
European American male had been adversely affected by a race
conscious university admissions policy. Partly based on this perception,
Powell concluded that the admissions policy failed to consider Bakke
without negatively evaluating his racial classification. This was, for
Powell, both unfair and unconstitutional.

Powell chose to emphasize these perceived facts. However, Powell had
other choices as well. For example, Powell could have emphasized that
the minority candidates were qualified. He did not. One wonders why.
Instead Powell chose to accept the argument that Bakke was better
qualified. To the extent that admission criteria, like test scores, are
themselves fallible, this judicial choice is open to question.

Like Marshall, Powell could have also focused upon the historical
context. When Jim Crow laws were abolished, Jim Crow social and
economic conditions did not disappear instantly. Thus Powell's analysis
could have considered the impact upon minority applicants of discrimi-
natory societal conditions reflected in employment, education, and job
inequality. Powell chose not to give these facts substantial legal weight.

In contrast, Justice Marshall perceived the relevance of the historical
context; more specifically, American apartheid. Marshall also tried to
link historical discrimination and present social conditions.2" The
existence of such persistent, pervasive discrimination and the fact of the
students of color being qualified despite racial animus buttressed
Marshall's decision in favor of affirming the University's special
admissions program.

Prismatic Doctrines. Turning to doctrinal analysis, the prism
focuses on the legal theory upon which the legal actor based his decision.
In Bakke the doctrine involved violation of Fourteenth Amendment equal
protection. Equal protection doctrine required Powell to consider
whether a compelling interest existed so that the state could use race as
a significant criterion in allocating public resources.' Powell per-
ceived Bakke as being innocent and believed that the University failed
to show that the applicants of color were race discrimination victims.m

223. 438 U.S. at 395-402.
224. Id. at 306-10. See also LAURENCE H. TmBE, AMERICAN CONSTITUTIONAL LAw (2d

ed. 1988).
225. In fact, the use of the word innocent in some minds conjures its opposite-that is

guilty; and one wonders what operating at another (subconscious?) level Powell may have
felt. The Jungian axes in Figure Five are deeply implicated. Moreover, assuming for the
moment that all people living today in the post slavery era are innocent of committing acts
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These perceptions undergirded Powell's decision to vote to invalidate the
University's special admissions program. Powell saw no compelling state
interest supporting a race conscious admissions program.

Viewing the facts from a different historical perspective, Marshall's
application of the compelling state interest test led to a different
conclusion. Marshall concluded that the University's special admissions
process was constitutional because the process helped further the intent
of the Fourteenth Amendment; specifically, protecting the rights of
victims of racial discrimination. 6

In light of their differing perceptions, one should expect that Powell
and Marshall would disagree regarding whether the Fourteenth
Amendment protection went too far in protecting members of groups
which, historically, had suffered discrimination. The differing judicial
perceptions flowed from diverse views of history. Powell viewed the
American Jim Crow law and conditions as essentially irrelevant;
Marshall saw those facts as vital.

In a different manner than we are frequently accustomed, prism
analysis allows us to focus on the relationship of law and facts. Such
analysis teaches that both law and facts are, in part, a result of
perception."? And both have flexible boundaries.

Prism analysis can illuminate another important issue: whether the
legal decision maker appropriately applied the rule of law. For example,
a critical legal issue is whether Powell or Marshall appropriately applied
equal protection doctrine in light of the historical purposes of the

during the antebellum period, a question arises: among innocent qualified people, who gets
the benefit of the doubt? Why?

226. 438 U.S. at 398 (Marshall, J., concurring in part and dissenting in part).
227. See for example Figure Three of the Prism Model supra. Where the law and facts

converge, the legal decision maker must define what issue arises. This process is quite
complex. See Frank, supra note 43. So for instance, one must decide whether the issue
is state sanctioned discrimination against European Americans or upholding a remedial
program designed to allow everyone to fairly compete for scarce academic resources. These
alternatives do not exhaust the possibilities. How to state the issue is an important
(crucial) decision.

Further, the perception that leads to the decision may be widely held-and legally wrong.
For example, in a slightly different context, millions of people saw four police officers
vigorously beat Los Angeles motorist, Rodney King. Most people's perception was that the
police used excessive force. The force seemed so excessive that one would have thought
that the rights of the motorist had been violated. However, in the first (state court) trial,
twelve jurors perceived the same video tape and listened to other factual information given
at the trial. Their perception was that in the circumstances the police did not commit a
legal wrong. Accordingly, despite the widespread perception that the police acted
unlawfully, the jurors decided that the police did not. In that sense, though many of us
perceived one thing, our perceptions were held legally wrong. As applied to the facts of the
King beating, the law said, "No legal harm was done."

19941
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Fourteenth Amendment. One can critique both opinions. For instance,
Powell's decision adversely affected qualified persons of historically
victimized classes, that is, people of color. In fact, Powell's decision
effectively advantaged a member of an historically privileged class.
Powell's perceptual lens disadvantaged him, for he was unable to
appreciate that his decision comported with the very discrimination that
he condemned!

Similarly, one can argue that Marshall's opinion has the effect of
attempting to create a category of legal favorites. At least plausibly,
applicants of color were less qualified. Marshall's opinion would have
given them the benefit of the judicial doubt without adequate factual
justification; and that is beyond the Fourteenth Amendment's intent.

Prisms and Policies. Policy analysis involves another aspect of
prism analysis' multidimensional nature. Policy analysis embraces
decisions made for the common weal. Policy here refers to public policy.
In Bakke, the policies implicated include the same treatment of all
applicants regardless of their race and the protection of academic
freedom. These policies overlap doctrinal concerns. What constitutes
equal protection is a doctrinal concern. In other words, what is the rule
of law? For example, assume for the sake of argument that equal
protection analysis requires treating people similarly situated in a
similar way. If we state the rule as embracing similar treatment for
those in similar circumstances, stating the rule implies the underlying
policy. The rule is similar treatment; and the policy is fairness. In some
respects the rule has a formal nature and the policy a substantive one.
From a formal perspective, one ascertains which individuals are situated
similarly. Our rule of similar treatment would generate results which
are substantially alike. For example, all green, blue, and brown eyed
persons would receive a cream pie to the face for failing to wear purple.
Assuming uniform administration of sanctions, the rule would be fair in
the sense that it applied to many individuals regardless of eye color.
Stated differently, the rule has the advantage of general applicability
and neutrality.

22

These attributes of the rule have substantive and formal dimensions.
The notion of fairness underlies laws which are generally applied to
people in like circumstances. 9 The policy of wearing purple also has

228. Cf Employment Div. Dep't of Human Resources of Ore. v. Smith, 494 U.S. 872
(1990) (arguing that individuals' First Amendment free exercise rights are subject to
governmental regulation by laws of general applicability and neutrality. Id. at 879.)

229. In addition, this particular rule would further the (debatable) policy of encouraging
the wearing of royal (lawyers') colors.
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a formal dimension (no pun intended); namely, putting the garments on.
The law maker perceives the common good as being furthered by
wearing the garmenqts. In short, the rule (wearing purple) and policy
(wearing purple furthers the common good) are inextricably linked.

Regarding public policy and practice, Powell and Marshall share
common ground on the need for fair treatment in the admissions context.
Nevertheless, the question of what in practice constitutes fairness
remains controversial: Powell and Marshall see the world differently.
That is, their contrasting views of history drive them to different
conclusions concerning what constitutes a just university admissions
policy.

At this stage, a careful reader may feel a bit frustrated with the fact
of legal analysis being an inexact process. In fact, a cynic (realist?)
might argue that it is all a matter of perception. Alternatively, one can
say that perception is like statistics. One can use one's perceptions to
see what one wants to see, be blind to what one wishes not to see, and
use what one sees like a politician uses statistics; that is, one can make
statistics "say" what one wants. And one can use the perceptions, even
if they involve selective blindness, to support one's decisions.230

Further, one can argue that we are simply dealing with a linguistic
exercise in which we use different words to express the same nub of
meaning in different ways.23' However that may be, value choices are
involved.

Prisms and Values. Values encompass some notion of good and
bad, better or worse, regardless of personal attributes like "race."232

The values underlying Powell's policy of same treatment seem to be
protecting the rights of an innocent individual. In the abstract, a widely
shared value is that it is good (or just, fair, right, better) to accord same
or similar treatment to persons who are similarly situated. Powell's
approach mandates that, in the admissions process, the innocent
individual is treated the same as members of an historically disadvan-
taged group.

However, Powell's prism did not allow him to perceive that the
innocent individual is not really similarly situated; he is often privileged.
The privilege flows from an historical accident of birth: his color. In
America, the privilege, frequently, though not invariably, has meant that

230. Limitations of prism analysis are discussed in the next section.
231. Philosophical linguistic concerns fall outside this Article's scope.
232. The concept of race as an unfortunate historical anachronism is explored in J.K.

Stubbs, Many Cultures, Many Colors, and One Race (September 1993) (unpublished
manuscript, on file with the author).
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as between two similarly situated persons the one whose color is the
same as the decision maker will probably receive more favorable
treatment. a

This phenomenon reflects racial favoritism. Accordingly, this privilege
"smudge" on Powell's perceptual lens precluded him from seeing that
same treatment often perpetuates the historical gap between advantaged
and disadvantaged. Of course, if one accepts the notion that the
admission criteria of the University are valid and that slots should go to
the candidates who are declared to have reached the top in the selection
process, one could argue that Marshall's prism was also smudged. On
that view, Marshall would have placed academic proficiency under the
foot of social justice. The choice between academic proficiency and social
justice reflects potentially conflicting perceptions of what is most
important. Regardless of how one resolves this issue, values-notions
of right and wrong-loom large.'

Prisms and Social Systems. Prism analysis also gives us a lens
through which to see the society and legal system as the legal actor sees
it. Legal actors include, among others, judges, attorneys, jurors,
legislators, and private individuals. Here we focus on the relationship
of the parts of the legal system to the whole. Thus, broader perception
allows us to do systemic analysis. Systemic analysis may involve
considering the kind of society in which we live, and the kind of society
or human conditions we would like to have.' For example, Powell's
opinion seems to presume an equitable legal system and society. Such
a society holds as important the value that every person's efforts are
judged on merit. In such a society, because everyone's work is evaluated
on its own merit, a special admissions program would make the societal
system unfair. Accepting the premise of an equitable society, Powell
finds no problem in striking down special privileges. Powell does not see
the institutional headstart of the social "haves" versus the "have nots."
Powell's opinion helps perpetuate a system in which the "haves" get the
benefit of the doubt. In so doing, the innocent "haves" avoid being

233. See also Dworkin, supra note 9, passim; Minow, supra note 9, for further analysis
of the relationship of adjudication and the decision maker's values.

234. In this regard, prism analysis has affinity with Ronald Dworkin's proposal that
judges should decide cases using a process which he calls "naturalism." See Dworkin,
supra note 9. Dworkin's argument, in part, is that judges should consider the history of
the decisions which other courts have made regarding the particular issue with which they
are concerned, decide within the context of the exisiting precedent and political order what
decision fits best, and then among decisions which fit, decide which one is most just. Id.
at 165-66.
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enraged by programs that increase the likelihood of effective competition
by "have nots."235

In stark contrast, Marshall's opinion proceeds on the presumption that
the societal' conditions in the United States are not, and never have
been, equitable. As Marshall asserts, people of color never made it into
the "melting pot." Accordingly, the need for special admissions
programs that give favorable consideration to persons of color as a result
of past and present discrimination makes sense in Marshall's perceptual
world. In ftct, such programs from Marshall's standpoint are virtually
mandatory. For Marshall, the tremendous headstart of the advantaged
individuals can only be overcome by allowing disadvantaged individuals
to benefit from a new societal "game"; and at a system-wide level society
must change the rules so that historical advantages, for example, social
class and skin color, are essentially nullified.

Prisms and Legal Process. Finally, prism analysis facilitates legal
process considerations, too. Such considerations involve the way in
which the legal system functions. For example, Powell's opinion
suggests the importance of showing that some governmental entity has
found that one is the victim of discrimination. 7 Presumably, that can
be done by establishing an adequate factual record at appropriate
administrative, legislative, or judicial stages. Prism analysis remains
sensitive tolthe legal actor's perception of the importance of certain legal
processes like judicial, legislative, or administrative fact finding.

Moreover, legal process and systemic concerns are intertwined. For
instance, one's perception may be that one needs to consider options
which could change the legal outcomes. Thus, legal reform is implicated.
However, such reform may involve societal transformation; and such
change may be incremental, fundamental, or both.

B. A Brief Summary

Applying prism analysis to the Powell and Marshall opinions, one may
explain theldifference in results as flowing from the following differences
of perceptions. First, Powell accepted uncritically the notion that Bakke
was more qualified than the other applicants, that Bakke had not
participated in any discriminatory activity against applicants of color,
and that for these reasons Bakke was innocent and entitled to relief.
Powell concluded that the primary reason for Bakke being deprived of

235. 438 U.S. at 294 n.34.
236. Id. at 400-01.
237. Id. at 304-05.

19941 825



MERCER LAW REVIEW

a place in the entering class was Bakke's race."3  From Powell's
perceptual standpoint this was unfair. Powell points out that the
primary "evil" was the program's alleged failure to consider Bakke
"without regard to his race."' 9 Powell chose to discount the social and
historical context of twentieth century America wherein the continuing
impact of hundreds of years of racial subordination still manifests itself
in the educational opportunities and "standardized" educational
performance of people of color.240 On the basis of these perceptions,
Powell concluded that the program was unconstitutional and ruled in
favor of Bakke."'1

In contrast, through Marshall's perceptual prism, the University's
program seemed to be a rational response to a massive social problem;
that is, the ongoing impact of hundreds of years of slavery followed by
apartheid. The University, as a good citizen, recognized the damaging
consequence of these social conditions and decided to bring healing to the
community by developing a program that would allow those who were
historically disadvantaged because of color an opportunity to compete
meaningfully for places in the entering medical class. Marshall's opinion
seems to proceed on the presumption that the primary issue is whether
those who were admitted to the class were qualified. That implicitly
discounts the ranking among qualified candidates. 242  What seems
important is that the school admitted qualified candidates, and the
Davis program was a rational response to the devastating educational
consequences of oppressive social and political practices based on color.

An analysis of the Powell and Marshall opinions indicates that each
Justice perceived and emphasized the facts which were most favorable
to his argument. Powell viewed his most favorable facts as those
involving the individual performance of Bakke (presuming the validity
of various criteria used to determine qualifications), while Marshall
viewed his strongest facts as those involving the catastrophic results of
color prejudice on educational opportunities of people of color in the
United States. Both Justices fought hard for a result which would
reflect fairness; however, their perceptual lenses refracted the factual
light in different ways leading both to different views as to what the
world was like, what was important in that world, and the appropriate
judicial results.

238. Id. at 315-20.
239. Id. at 318 n.52.
240. See Johnson, Torres & Dark, supra note 62.
241. 438 U.S. at 395-402.
242. The University's ranking or point system among qualified candidates suggested

that some people of color who were less qualified were admitted. 438 U.S. at 277-78.
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Prism analysis also raises questions as to the extent to which one's
perceptions may be shaped by personal experiences. In other words, how
far is what we see a function of our own life experiences? This question
has implications for biographical research regarding personal back-
grounds of individual legal actors."4 What, if anything, in the decision
maker's personal background impacted their perceptions and their
decisions?

C. Prism Analysis and Critical Analysis Revisited

This Article sketched some initial observations regarding how the
prism model may facilitate multi-dimensional analysis of legal decision
making. The Article then attempted to apply a multi-dimensional
analytic approach to the Powell and Marshall opinions in Bakke. In this
context, the following preliminary thoughts are offered.

For the purpose of this Article, the term critical theory means a
systematic attempt to explain and evaluate legal phenomena. Such
phenomena have both formal and normative elements, and a critical
theory can give insight regarding both those elements. Thus for
example, a formal element of a concept that we call law may be:
Whatever Rex I says is "law," is just that-law. However, what Rex I
says is law only tells us how we can recognize a law; it tells us nothing
about its substance. So if Rex I says, "All people who fail to wear purple
while reading this essay will be summarily smashed in the face with a
cream pie," we account for the smashing rule as law because of the
adherence to the prescribed form for identifying law, namely, law is
what Rex I says.244

However, while we have described law from a formal perspective, we
have no way of making a judgment about its content, for example
whether the smashing rule is fair. Nevertheless, as a preliminary
matter the prism model suggests a way to get at the fairness question.
The model asserts that justice exists (whether empirical, theoretical or
both need not detain us at the moment); and that human behavior is an
imperfect reflection of justice. For example, the human condition prism
symbolizes the argument that law is a product of human interaction (for
instance, legislation, litigation, custom, and usage). Such human
interaction produces something that we call law, which in turn is a
flawed reflection of the perfect law. Calibrating precisely how far the

243. See, e.g., RONALD J. BACiGAL, MAY IT PLEASE THE COURT: A BIOGRAPHY OF JUDGE
ROBERT R. MERIHGE, JR. (1992) passim for an illuminating analysis of personal and
professional factors influencing judicial decision making.

244. This discussion is heavily indebted to the illuminating analysis of Professor H.L.A.
Hart in his CONCEPT OF LAW. See Hart, supra note 87, at 56-60.
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secular law which legislatures and courts (among others) create with the
ideal law is a matter beyond the competence of this writer and the scope
of these initial comments.

How far can this notion of critical theory help us in the context of
making normative judgments about the content of law? If judicial
restraint exists (a matter of some debate), by analogy, in this jurispru-
dential arena, one might also develop a concept like theoretical restraint.
For our purposes, theoretical restraint connotes that the claims of
critical theory are quite modest; the theory can only attempt to make
relative and qualified statements about the form and content of law.
The reasons are as follows. First, it is probably presumptuous and
impossible to state in any definitive way what justice is. Nevertheless,
some notion ofjustice is necessary to evaluate the content of the law; for
example, whether it is relatively good or bad.

Second, whatever the law is in a particular area, one presumes that
we can improve it. We have not reached perfection in any law making
enterprise. If one can improve the law, some standard must exist
whereby one's efforts may be evaluated. In some rough sense, though
vaguely and incompletely articulated, the standard to which we appeal
is justice (hence, the prism model's light source).'

Critiques flowing from such a conception of legal theory can only be
relative in that viewing phenomena through our own perceptual prisms
distorts our analytical perceptions. We, at best, only "see through a
glass, darkly." To state the matter more graphically, imagine a
moonless sky at midnight-pitch black--except for the stars twinkling
against the charcoal blanket of the heavens. Astronomers say that the
stars form constellations and galaxies. Similarly, each of us have
insights analogous to the twinkling stars-some more or less bright,
some forming awe inspiring patterns with the lights of others. Rather

245. Thus for example, in the context of individual decision making regarding the
termination of life-sustaining medical treatment, one would be hard pressed to argue the
infallibility of the decision of the United States Supreme Court to uphold the Missouri
State Supreme Court's clear and convincing evidence standard as applied to Nancy Cruzan.
Cruzan v. Director Missouri Dep't of Health, 497 U.S. 261 (1990). While recognizing the
liberty interest of incompetent persons to have life sustaining treatment terminated, the
Court in Cruzan sanctioned a state law standard which may well have frustrated the
particular litigant's wishes. Id. at 284. The Court's decision can be critiqued on the basis
that it undermined individual self determination over medical decisions, which was one of
the public policies that the Court articulated as a basis for its decision. Id. at 261. A
critical theory would have a normative basis in the sense that one would argue that the
decision is unfair to the litigant; and a formal one to the extent that the stated reasons for
the Court's decision are internally inconsistent.

246. 1 Corinthians 13:12.
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than constellations, we refer to those as schools of thought. Unlike the
stars, however, we can move out of our individual orbits (or patterns of
thought and behavior). We can focus our lights together upon human
challenges, like gender and color bias. No one star is able to light the
entire nighttime sky; so no one human being is the guardian of truth.
Accordingfy, we may recognize (and create!) broader vision with others.
By dialogue with one another, we may be able to create a more accurate
composite picture of what justice really is (or is not).247

. To enhance our understanding of legal phenomena, the prism model's
multi-dimensional analysis entails a searching inquiry regarding various
factors that may impact a legal decision maker's final conclusion. Multi-
dimensional analysis helps us to better explain how legal decision
makers filter through their perceptual lenses a number of phenomena:
for example, facts, doctrines, policies, values, systemic and lawyering
process coiicerns. This filtering process sometimes results in a decision
that we call law. In other cases we simply have an opinion (e.g., a
dissent).248

Regarding further application of multi-dimensional analysis, many
scholars in the emerging critical race theory field argue that judges and
other legal actors perceive race as important and that race significantly
affects legal decision making.249 To the extent that law making in

247.' An in-depth discussion of prism analysis and critical theory must await another
time. For ant illuminating discussion involving critical theory and the concept of race, see
D. Marvin Jones, Darkness Made Visible: Law, Metaphor and the Racial Self, 82 GEO. L.J.
437 (1993).

248. Prism analysis also suggests that fact perception and selection are intricately
intertwined with policies and values. For example, the Powell opinion's Fourteenth
Amendment policy seems to be to treat everyone the same. Same treatment is implicitly
a value; it is good. In contrast, Marshall's opinion seems to proceed on the presumption
that differences in the historical situations of individuals should be recognized; and
accordingly individuals ought to be treated so that they may, despite historical disadvan-
tages, have a fair chance to attain the same rewards as those with historical privileges.
While Marshall and Powell agree on the need for fairness, their perceptions diverge. They
see history and contemporary society differently. Their differing perceptions compel them
to separate at the judicial fork in the road. Accordingly, they reach different conclusions.
Prism analysis suggests that the Powell opinion can be understood in part as an example
of racial realism in that the short term interests of the European American majority
prevailed because of what Powell saw. As a practical matter, Powell's opinion undercut,
but did not destroy, all race conscious admission. programs. Moreover, this is not to
suggest that legal decision makers are consciously (and invidiously) aware of the intricate
process of such decision making. Probably many are relatively oblivious to their own
prismatic an alysis of legal problems.

249. See, e.g., Bell, Racial Realism, supra note 2, passim; Paulette M. Caldwell, A
Hairpiece: Perspectives on the Intersection of Race and Gender, 199 DUKE L.J. 365 (1991);
Robert A. Williams, Jr., Taking Rights Aggressively: The Perils and Promise of Critical



830 MERCER LAW REVIEW [Vol. 45

America turns on perceptions of race, perceptual prisms help explain the
reality underlying another budding branch of American legal realism.

In the Powell and Marshall opinions, the crucial issue seems to boil
down to who among relatively innocent individuals will be privileged in
their struggles'to obtain a medical education. On at least one level that
is a concern of justice. Who will be more likely to succeed as a result of
the Court's decision, and why should it be that way. Prism analysis can
take us to the point of illuminating such justice issues. Thus, the light
source at the left of Figure One suggests that in some sense justice
exists, and that the law only imperfectly reflects justice as a result of
human interaction. However, prism analysis can not tell us with
certainty what truth or justice is. It can only tell us that we are not
there yet and suggest to us that the process of obtaining those ideals
must be relentless and unending. In a sense, the process is dialectical
in that each legal result or creation-law if you will-must be critiqued
using the hypothetical light source (justice) as the standard; and yet
paradoxically, we are left not knowing for sure whether we got it right,
but always confident that we can do better.

In this context, the notion that we view reality through perceptual
prisms allows us to see that each actor in the legal system has her own
prisms. That suggests ours is not the only way of seeing things."0

Legal Theory for People of Color, 5 LAW & INEQ. J. 103 (1987); Harlon L, Dalton, The
Clouded Prism, 22 HARV. C.R.-C.L. L. REV. 435 (1987); Mari Matsuda, Affirmative Action
and Legal Knowledge: Planting Seeds in Plowed-Up Ground, 11 HARV. WOMEN'S L.J. 1
(1988); Richard Delgado, Mindset and Metaphor, 103 HARV. L. REV. 1872 (1990). The
scholarship in the critical race field seems to be growing at an exponential rate and the
concept of critical race theory continues to evolve. Accordingly, the cited texts are only a
sample of some of the deep and rich materials in this burgeoning area.

250. For example, Paula Gunn Allen, a renowned Native American writer, scholar, and
spiritualist, has made the following comments concerning Native American perspectives
with regard to aesthetics and more traditional Western perspectives:

Native novels, whether traditional or "modern," operate in accordance with
aesthetic assumptions and employ narrative structures that differ from western
ones. The white Anglo-Saxon secular protestant ethos holds that isolate [sic], self-
reliant, and self-motivated individuals formulate and render experience personal,
profiting thereby. The ideal hero, a single individual, reaps his will upon one or
more hapless groups (who, one way or another, are generally perceived as in
opposition to individualist goals). He does so by means of engaging in conflict,
bringing it to crisis, and resolving that crisis in such a way that individualistic
values are affirmed. This classic fictional structure forms most of American
culture, not only in its refined and proper aesthetic forms, but in most of its
institutions as well.

Western critical standards, as they apply to the short story, have also been
shaped by the "three unities"-unity of time, place, and action-that Aristotle
described. Unity and singularity are allied concepts, and it is the difference in
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This may tend to encourage us to be more tolerant of others' views. If
one agrees that prism analysis helps explain human decision making, a
result can be a mindset of tolerance involving other people's perceptions.

V. LIMITATIONS OF PRISM ANALYSIS

The prism model suffers from the limitations that most models
developed in a humanities and social science context have. The model
has scientific qualities in the sense of being a relatively systematic
attempt to explain perception and decision making, but we are dealing
with human behavior. That reality means it is impossible to predict,
with mathematical certainty, why a human being decides as she does.
There are an infinite number of factors that a human being may
consider consciously or subconsciously in making a decision. To varying
extents those factors may influence the decision.25" ' The prism model
tries to reflect this fact. Reverting back to Figure One of the model, note
that there is an arrow pointing from the human being to the ultimate
concerns; and from the human being through her personal lens back to
the human condition. The arrow symbolizes that human beings are
molded by the human condition and also help change that condition. It
is a dynamic relationship. Our feelings and thoughts about ultimate
concerns influence who we are, what we perceive, and how we act.

perception of the significance of people's collective experience that distinguishes
American Indian short stories from non-Indian American ones,

In the western canon, the classic short story has one hero and one theme. It is
ideally situated in one geographic location and the action occurs in a brief time-
frame. Stories that feature more than one main character, several settings, and
several themes must be long. These longer stories which usually occur over a
greater span of time and certainly take much longer to read, are called novels.
Even they, however, must reflect Artistotilean norms or readers become helplessly
bewildered. This bewilderment leads them to identify narrative forms that do not
conform to western norms as folk tales, story cycles, or "primitive" art.

But the Indian ethos is neither individualistic nor conflict centered, and the
unifying structures that make the oral tradition coherent are less a matter of
character, time, and setting than the coherence of common understanding derived
from a ritual tradition that members of a tribal unit share.

P.G. ALLEN, SPIDER WOMAN'S GRANDMOTHER, 4-5 (1986). See also JAMES W. NICKEL,
MAKING SENSE OF HUMAN RIGHTS 74-77 (1987) on "perscriptive relativism," which is "a
moral position that endorses normative diversity and tolerance among groups." Id. Cf
Gardner, supra note 14, at 115 (discussing humans' tendency to assimilate information in
ways compatible with our cultural frameworks).

251. In the context of judicial decision making see, e.g., Minow, supra note 9; Stone,
supra note 12, at 607-20; Mensch, supra note 32, at 26-29; Frank, supra note 39, at 280-83;
Dworkin, supra note 9.
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In these circumstances, while the prism model helps give us insight,
it does not claim to provide "the answer" to all the questions that one
may want to know and is afraid to ask regarding why human beings
look at the world as we do. This reflects part of the ambiguity and the
mystery surrounding human being or existence. We keep trying to
describe what that existence is like, and in some respects it is like
pulling the layers off of an onion. The more we know the more there is
yet to know; and at the same time our eyes become clouded and even
teary because the process is one that is ongoing and sometimes tedious.
It is frustrating because we also recognize that our knowledge is so
limited. Nevertheless, despite these limitations, it would appear that
the prism model can, even in the legal education and lawyering process
contexts, provide some assistance in understanding the behavior of legal
actors.

I now turn to some of the larger issues raised by this model for
lawyers and nonlawyers alike.

VI. A PRELIMINARY SUMMARY: AND SOME LARGER ISSUES

I have tried to outline in detail what I mean by the prism model. In
addition, this Article has attempted to use the prism model as a way of
demonstrating how human beings perceive reality and make decisions.
Further, the Article outlined Professor Bell's racial realism thesis and
sketched an overview of some important American legal realist thinking.
The Article tried to demonstrate how prism analysis and legal realism
share conceptual common ground. The Article briefly applied the prism
model to Justice Powell's and Marshall's opinions to facilitate consider-
ation of what those Justices may have "seen" and not seen while
analyzing the facts of the Bakke case. Moreover, it explored the
possibility of the prism model facilitating critical legal thinking, as well
as the inherent limitations of an analytical construct for understanding
human behavior. In this context we focus upon some larger issues.

Bell's argument remains: In America racial equality will never exist.

Racial Realism ... is simply a hard-eyed view of racism as it is and
our subordinate role in it. We must realize, as our slave forebearers,
that the struggle for freedom is, at bottom, a manifestation of our
humanity that survives and grows stronger through resistance to
oppression, even if that oppression is never overcome."

252. Bell, Racial Realism, supra note 2, at 378.
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The notion of permanent subordination and oppression is not appealing.
In fact, racial realism manifests an existentialist tendency.253

Accordingly, one is challenged, in light of racial realist analysis, to
ask: how far can the perceptual prism insight lead to decision making
reflecting (refracting?) more just results? Prism analysis invites us to
consider broader (philosophical and even theological) issues. As noted
previously, this Article's mission is not to attempt to treat the justice
matter exhaustively; and perhaps no paper or book can. However,
having acknowledged the existence of justice concerns, that is, how
prismatic analysis can make a practical difference, it seems only fair to,
in a preliminary fashion, conclude with the following observations. 2 4

We must apply the prism model to ourselves. That means we should
consider the fact of each of us having an individual personal prism.
That prism regulates much of our world view (and our view of the
world). What we perceive impacts how we act.25'

Traditionally, when thinking of change, especially societal change, we
find ourselves thinking in an outward looking manner. That is, we
consider how we can change things external to ourselves--for example,
the laws, political structure, or economic conditions. However, too little
consideration seems to be given to a more obvious starting point: the
individual person.

Thus a new social contract (or covenant) would involve a commitment
among all members of society to at least three objectives. The starting
point is the person who wants progress. That person must first commit
herself to be different; that is to change. In essence, the starting point
involves personal self-transformation from the inside out. Change the
one person upon whom we can have the most impact: our individual
self. Without commitment to self-transformation, discussion of societal
progress rings hollow, like the proverbial "sounding brass" and "tinkling
cymbal. " 6 We need to have "do right" hearts and minds and a
commitment to excellence.2

7

253. One notes that the seeds of hope lie in the fermenting fruit of despair.
254. Exploring in detail the nature ofjustice and its manifestation in light of prismatic

analysis is a dream that I have; but one that must, for practical reasons, be deferred to a
later time.

255. For an application of prism analysis to an individualized context in lawyer-client
relationships, see Stubbs, Lawyer Competence. Perceptual Prisms, Self-Scrutiny and the
Looking Glass, supra note 72, passim.

256. 1 Corinthians 13:1.
257. The commitment to excellence implies the existence of social conditions that allow

and encourage maximum individual and societal development. It is beyond the scope of
this Article to set forth a detailed platform regarding what social, economic, and political
institutions may best facilitate such development. Nevertheless, it is noteworthy that an
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Accordingly, our task is multidimensional. We must work on personal
and social reconstruction. Among other things, that involves building

international consensus seems to be emerging that states, and "peoples," have a right to
development. See Declaration on the Right to Development Article 2 G. A. res. 41/128, 41
U.N. GAOR Supp. (no. 53) at 186, U.N. Doc. A/41/53 (1986). Also, see Philip Alston,
Making Space for New Human Rights: The Case of the Right to Development, 1 HARV.
HUM. RTS. Y.B. 3 (1988). On a micro level, an individual's freedom to excel seems
fundamental to development, i.e., self actualization.

Self-transformation encompasses a progressive and dynamic process. Individuals have
tried varied ways to transform themselves. Sometimes long years of formal training and
apprenticeships are involved. The "midnight oil" burns.

From a theological perspective, "repentance" that is a change of heart and personal
behavior, is implicated. Moreover, so are the disciplines of prayer, fasting, communal
worship, faith, and constructive works.

Most importantly, self-transformation involves knowing one's self as fully as possible.
If one presumes the existence of a transcendant reality, that implies we must know
ourselves in relation to the really Real. There are many ways of expressing the Real. I
start with the proposition that as human beings we have a spiritual nature. That is, we
are created in the image of God; and God is spirit. Genesis 1:27; John 4:24. Our sense of
how things fit together depends upon our deeper connection with Reality. See RUDOLF
OTTO, THE IDEA OF THE HOLY (John W. Harvey trans., 1923) passim. Again, William
James in his work, VARIETIES OF RELIGIOUS EXPERIENCE, captures this notion well when
he quotes Walt Whitman as follows:

"There is... apart from mere intellect, in the make-up of every superior human
identity, a wonderous something that realizes without argument, frequently
without what is called education ... an intuition of the absolute balance, in time
and space, of the whole of this multifariousness, this revel of fools, and incredible
make believe and general unsettledness, we call the world; a soul-sight of that
divine clue and unseen thread which holds the whole congeries of things, all
history and time, and all events, however trivial, however momentous, like a
leashed dog in the hand of a hunter. [Of such soul-sight and root-centre for the
mind mere optimism explains only the surface."

Cited in Specimen Days and Collect, Philadelphia, 1882 at 174.
As we enhance our recognition of and relationship with the Real, several things may

happen. First, we begin to gain a sense of how little we really know. That is, in an
absolute sense, we know precious little. Second, what we do know is both reassuring and
disturbing. Thus the final lesson learned from a deeper relationship with the Real is that
since we know little, and what we know is both encouraging and discouraging, we should
have faith. Faith comes in part from knowing that things are as one would expect. We
have different perceptual prisms, so we see the world' differently. We see each other
differently. We treat each other the way we do based on what we perceive and how we
have been taught to evaluate our perceptions. We say "not guilty;" we riot. We reap; we
sow. "Be not deceived; God is not mocked: for whatsoever a man soweth, that shall he also
reap." Galatians 6:7. Comforting; disturbing.

Faith flows from knowledge that historically, even against great odds, humans working
together can (with Providential help) achieve. The American civil rights movement attests
to that fact. But the resolute counter-movement or backlash reflects the reality that the
struggle for freedom and understanding is interminable.

It is beyond the scope of this Article to attempt proof of a Transcendant One.
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human bridges across the spaces that separate all humanity. That will
be painful. For example, the different verdicts in the federal and state
cases involving the Los Angeles police beating of Rodney King demon-
strate that dramatic gulfs in perception exist among many Ameri-
cans." s Denial remains an ongoing societal and individual dilemma
in America and beyond.25

We often cannot see the other's point of view, and we become
frustrated, and angry. (Or it may be that we are afraid to acknowledge
that someone else's view has validity: for if we do that, we may be
compelled to literally do some soul searching-and indeed, change). This
human predicament is unfortunate. Your personal prism is unique; so
is mine. We all see reality differently. Accordingly, as we try to
communicate we will invariably hurt each other's feelings: but we may
also help each other grow and mature. Our bridges must be built on
toleration and respect.2 0

258. However, given the historical tendency in America to affirm the interests of
European Americans over people of color, it is not surprising that the first Los Angeles
area jury acquitted the policemen who nearly killed Rodney King. The jurors' perceptual
prisms saw the beating much differently than millions of other Americans, and hundreds
of millions of other citizens of the world community. Consciously, and perhaps
subconsciously, the jurors could not find the police guilty of criminal conduct despite
"objective" evidence suggesting criminal behavior.

As this article goes to press, the perception question looms large in the context of the
tragic events surrounding the trial of O.J. Simpson. Polling data suggests that African
American and European American persons have contraiting views of whether Simpson will
receive a fair trial. Two out of three whites polled believe that Simpson will receive a fair
trial; two out of three blacks believe that he will not. Jill Smolowe, Race and the O.J. Case,
Time, August 1, 1994, at 24.

259. For a discussion of the potentialy deadly consequences of denial on the individual
level, see LYDIA TEMOSHOK AND HENRY DREHER, THE TYPE C CONNECTION 13-19 (1992),
discussing how some individuals who repress and deny their emotions manifest an
increased risk of developing cancer. Similarly, on a macro level one notes with alarm the
pernicious reflection of denial in the revisionist history of those seeking to denigrate the
horror of the Nazi holocaust. DEBORAH E. LIPSTADT, DENYING THE HOLOCAUST: THE
GROWING ASSAULT ON TRUTH AND MEMORY (1993) passim.

However, if we accept the notion that human beings see reality through individualized
perceptual prisms, the verdict is understandable. The jurors' myopic or arguably "blind
justice," however, undermines an optimistic world view. That is, rather than supporting
the notion that humans will learn to live in peace and unity, the King verdict and the
understandable but equally blind counter-productive riots in response suggest that our
society is in deep trouble. If we continue in this direction, we shall surely drink deeply the
dregs of disintegration. To put it in the idiom of early African American sojourners in this
"strange land," the Jubilee, rather than being approximated on this side of "ole chilly
Jerdan," will have to wait until we all "cross o'ber into Campground."

260. See, e.g., NICKEL, supra note 250, at 68-74. Professor Cornel West has also
brilliantly illuminated the challenges, opportunities, and dangers confronting American
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An additional aspect of the fresh start is this: we should consider
incorporating the Golden Rule in our life as a nation and as a
world. 1 Why do we not treat people as we desire to be treated? The
eye for an eye philosophy leaves both blind. Forgiveness and reconcilia-
tion should be the order of the day. That requires not only words, but
deeds. For example, we must acknowledge the existence of "social sins"
like racial discrimination. Such sins have been belatedly declared
illegal. Voluntary attempts to redress such social sins ought not be
undermined.262 On the contrary, the presumption ought to be that
voluntary redress efforts should be encouraged.

Third, at some point the issue of forgiveness must be addressed. Folks
with a "right" to be angry should consider the biblical injunction: "Be ye
angry, and sin not."25' In other words, anger is appropriate; but
wrongful behavior is not. Enough blame exists to make us all feel
defensive. But neither blame nor blind rage solves problems. We must
put bitterness about the past behind us. Such bitterness is individually
and collectively deadly.26 4

As a human society attempting to become humane, we must strive to
avoid allowing the past to strangle our future. True, deep, and
enduring wounds exist associated with color prejudice in the United
States, and indeed worldwide. In America, such wounds are reflected in
patterns of employment, education, housing, health care delivery,
financial credit, and insurance.2"5 And the analysis of some thoughtful
scholars like Professor Bell may well be correct. The institutions of
authority in this country may fail to help significantly heal those social
wounds in our lifetimes.266

On the other hand, if the neighbor-helping-neighbor efforts in the
aftermath of the 1992 Los Angeles riots are any indication, a vast

society in a recently published series of essays. CORNEL WEST, RACE MATTERS (1993)
passim.

261. See, TESTAMENT OF HOPE, supra note 79, passim.
262. But see Martin v. Wilks, 490 U.S. 755 (1989) (white fire fighters who chose not to

intervene timely in employment discrimination case allowed to collaterally attack consent
decree entered by employer, United States government, and several private parties).

263. Ephesians 4:26.
264. See, e.g., DR. BERNIE S. SEGAL, PEACE, LOVE AND HEALING (1989)passim. Segal

suggests that many disease processes are directly linked with our mental states; and
negative, hostile thinking is physically deleterious. Id. at 165-66. We must have enough
love within us to let bygones be bygones. See also Tomoshok & Dreher, supra note 259,
at 13-41.

265. COMMON DESTINY, supra note 4, at 269-450, 509-56.
266. Interestingly, demographic trends portend an America with a majority population

of people of color several generations from now. That fact may or may not impact racial
realism's analysis of legal subordination.
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storehouse of goodwill and social power exists in this country, To adapt
an analytical approach used in the contract law context, good faith needs
to be evidenced, channelled, and applied to create a more just balance
in American !society-and beyond our borders.2 7

Creating conditions for justice (however conceived) must take place in
our materialistic and sometimes hedonistic society. However, perhaps
one may be forgiven for asking why not take with a bag of salt the
notion that good and material are synonymous? The inordinate value on
material wealth and boundless self gratification has frequently led "good
people" to justify horrible conditions-like chattel slavery.268

In closing, some of us are viewed as have nots; others identify with the
"have nots." Yet others identify with the "haves." Whether "haves" or
"have nots," we should all recognize humanity's strength and value.
Each person is important. From a theological perspective, humanity is
made spiritually in God's image. 9 Each person has a unique gift for
us as a human race. The gift is the person's life and work. To the
extent that each of us reaches her maximum potential, we all are
enhanced; but to the extent that anyone fails to reach optimal achieve-
ment, especially due to unnecessary socially constructed barriers, we are
diminished.

We experience much of life through our personal perceptual prism.70
Moreover, despite the advances of science and technology, no human
being is immortal. While we do have the technology to commit global
suicide, the sands of the individual hour glasses run out all too quickly,
and so we must use time wisely.

267. Lon L. Fuller, Consideration and Form, XLI COLUM. L. REV. 799, 800-03 (1941).
268. For example, in Scott v. Sanford, 60 U.S. 393 (1856), Chief Justice Taney, after

opining that blacks had no rights that whites were bound to respect, continued by candidly
stating-

[The African American person was] bought and sold, and treated as an ordinary
article of merchandise and traffic, whenever a profit could be made by it. This
opinion was at that time fixed and universal in the civilized portion of the white
race ....

And in no nation was this opinion more firmly fixed or more uniformly acted
upon than by the English Government and English people. They not only seized
them on the coast of Africa, and sold them or held them in slavery for their own
use; but they took them as ordinary articles of merchandise to every country
where they could make a profit on them, and were far more extensively engaged
in this commerce than any other nation in the world.

60 U.S. at 407-08. Unbridled materialism!
269. Genesis 1:27.
270. Accordingly, we need to see the good, the inner light of God, in others; and join

hands (literally and organizationally) with people of good will.
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In these circumstances, our perceptual prisms are not likely to allow
us to agree on everything, or even on most things. We should expect,
and respect, that fact. However, despite diverse perceptions, most would
agree that homelessness, infant mortality, child abuse, and elder abuse
reflect the reality that weak and vulnerable members of American
society exist. Moreover, internationally, the use of armed violence,
including the use of systematic rape as an occupation and terror tactic,
cannot go forever unnoticed."' While our perceptions of the reasons
for the plights of victimized individuals may differ, these human beings
are not invisible. We can choose to see them. Based on these percep-
tions, I suggest that our new social contract should have at least one
fundamental term: namely, seek peace and justice and help "the least of
these."

272

271. Beth Stephens, Women and the Atrocities of War, 20 Human Rights 12 (1993).
272. Matthew 25:45.
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