The Fairness Doctrine and the
First Amendment: Phoenix Rising
by Roland F. L Hall'
I.

INTRODUCTION

Controversy has surrounded the various efforts of Congress to codify
the fairness doctrine ever since the doctrine' was eliminated by the
Federal Communications Commission ("FCC") in 1987.2 In early 1993,
the battle to codify began once again with the introduction in the House
and Senate of a bill entitled the Fairness in Broadcasting Act ("Act").'
Supporters of the proposed Act claim that without it, radio and television
broadcasters free of constraints will end balanced coverage of controversial stories, and the public will be hard-pressed to hear all sides of any
story. Some supporters go so far as to state that without the Act, the
public will be brainwashed by an onslaught of one-sided programming
from a monopolistic broadcasting industry.4 Detractors call the Act the

* Mercer University (B.A., summa cum laude, 1991); Mercer University Law School
(J.D., magna cum laude, 1994).
1. The fairness doctrine, an administrative policy enforced by the Federal Communications Commission ("F.C.C.*), "consisted of a two-pronged obligation: the broadcaster must
give adequate coverage to public issues, and that coverage must accurately reflect opposing
views on the issues." Arkansas AFL-CIO v. FCC, No. 92-1115, 1993 U.S. App. LEXIS
31575, at *3 (8th Cir. 1993) (en banc).
2. See infra notes 105-07.
3. The legislation was introduced into the House as 1993 HR 1985 on May 5, 1993, and
was introduced into the Senate as 1993 S 333 on February 4, 1993. The House bill was
referred to the House Energy and Commerce Committee on May 5. 139 CONG. REc. H2301
(daily ed. June 5, 1993). The Senate bill was referred to the Senate Commerce, Science,
and Transportation Committee on February 4, 1993. 139 CoNG. REc. S1383 (daily ed. Feb.
4, 1993).
4. E.g., Fairness Doctrine is a Must For Radio and Television, SAN DIEGO UNIONTRIBUNE, Sept. 23, 1993, at Bll (editorial). "As things now stand, usually only one side
of an issue is heard by the American public. Employer-producer opinions are regularly
promulgated via so-called 'conservative' talk shows.' Id.
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"Hush Rush" bill,5 and claim that a Democratic Congress and President
seek the return of the fairness doctrine to silence conservative critics of
Congress and the administration.6 Detractors also assert that broadcasters' First Amendment 7 rights will be squelched if the Act is passed!
As evidenced by the escalating frenzy surrounding the proposed Act in
newspaper editorials9 and radio and television discussions,"0 no middle

5. Perot Keynotes Radio Show; We'll Fight User Fees In Courts If Necessary, NAB's
FrittsSays, COMM. DAILY, September 13, 1993, at 2 (President of the National Association
of Broadcasters noted that the bill has been termed the "Hush Rush" bill in connection with
commentator Rush Limbaugh); see also J. Jennings Moss, Some Conservatives Suspicious
of Push for FairnessDoctrine, WASH. TIMES, August 30, 1993, at Al. G. Gordon Liddy, a
conservative radio show host, was quoted as stating "Rush has gotten under their hide.
They won't combat him. They won't go on his program and go head-to-head with him. So
they try to silence him." Id. Others argue that "the end of the fairness doctrine marked
the beginning of talk radio's golden age." Virginia I. Postrel, StaticAhead for Unfettered
Talk Radio, L.A. TIMES, August 20,1993, at B7. What does Mr. Limbaugh have to say?
"... [M]any First Amendment advocates on Capitol Hill and in the White House... now
seek to punish my achievement under the guise of imposing fairness .... The fairness
doctrine is simply today's application of political correctness to the talk show business."
Rush Limbaugh, It's An Attempt to Make Talk Radio PC, ELECTRONIC MEDIA, Sept. 27,
1993, at 13.
In response, supporters of the doctrine point out that "long before Rush Limbaugh went
national, there was strong bipartisan support for re-instating the doctrine," and that
"[ejfforts to reinstate the doctrine in 1987 and 1989 failed only because of lack of
presidential support." Gigi Sohn & Andrew Schwartzman, This Is Not a Left/Right Issue,
ELECTRONIC MEDIA, Sept. 27, 1993, at 13. [Tlhese [radio talk show hosts] are all people
with massive egos, and they've somehow gotten it in their mind that something that was
planned to take place this year has to do with them .... [Tihis was going to happen, Rush
Limbaugh or no." Reliable Sources (CNN television broadcast, Sept. 4, 1993) (Andrew
Schwartzman).
6. Editorial, ATLANTA CONSTITUTION, Sept. 16, 1993, at A15; Rush Limbaugh-Estab.
lished Media Equate Conservatism With Fanaticism, SEATTLE TIMES, Sept. 8, 1993, at B5
(fairness doctrine is "an attempt to intimidate radio stations into silencing any dissenting
viewpoints." Id.) Interestingly, in 1989, reports circulated that members of Congress came
out in support of the fairness doctrine in response to radio talk show hosts who channeled
opposition to a Congressional pay raise. Hill Steamed Over Radio's Tea Time: Many in
House and Senate Blame Talk Show Host Drive Against Proposed Pay Raise For Turning
Public SentimentAgainstPlan, BROADCASTING, Feb. 13, 1989, at 29. "House Telecommunications Subcommittee Chairman Ed Markey ... in a humorous vein, said it would be 'very
easy for us to separate our deep bitterness about the media's treatment of the pay raise'
when considering the [broadcast industry's legislative agenda." Id.
7. "Congress shall make no law respecting an establishment of religion, or prohibiting
the free exercise thereof; or abridging the freedom of speech, or of the press, or the right
of the people peaceably to assemble, and to petition the Government for a redress of
grievances." U.S. CONST. amend. I.
8. Mario Cuomo, The Unfairness Doctrine, N.Y. TIMES, Sept. 20, 1993, at A19.
9. Members of the broadcast industry have begun opposing the proposed act through
this medium as well. See, e.g., "Fairness"and the Feds, THE WASHINGTON POST, Sept. 8,
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ground exists on this issue." However, even if the Act is not passed
during 1993 because of pressure from broadcasters, special interest
groups, and members of the public, passage seems imminent during the
next few years in light of support from Congress and the Clinton
administration.
This Article will provide a framework for discussion of the proposed
Act'and its implications. Because the Act by its terms would restore the
fairness doctrine and prior FCC interpretation and administration of the
doctrine, the history of the doctrine will be discussed first. 2 Next,
since the Act will most likely be challenged on First Amendment

1993, at A18 (opinion editorial in which the editors "note that the company that owns this
newspaper also owns broadcast facilities in other cities.") Id. The Atlanta Journal/Constitution has been criticized for editorializing against the doctrine "while failing to
note that its owner, Cox Enterprises, Inc., owns TV stations in Atlanta, Oakland,
Pittsburgh, St. Louis, Orlando, and four other cities." Sheila Kaplan, The Powers That Be
Lobbying; One Special Interest the Press Doesn'tCover: Itself, WASH. MONTHLY, Dec. 1988,
at 36.
10. An example is a recent broadcast of Reliable Sources, a Cable News Network news
show. Reliable Sources (CNN television broadcast, September 4, 1993). In a remarkable
discussion, Pat Buchanan, Dr. Benjamin Hooks (a past Commissioner of the Federal
Communications Commission), David Bartlett (president of the Radio-Television News
Directors Association), and Andrew Schwartzman (executive director of the Media Access
Project), engaged in combat over the merits of the doctrine and, in doing so, covered most
of the relevant arguments for and against the doctrine. However, as the host said at the
end of the show, "[wie have about four weeks worth of discussion left." Id.
11. Indeed, it is curious to note how political affiliation has entered the discussion.
Portraying the Act as the "Hush Rush" bill, many conservatives (at least those outside of
Congress) are lining up against the doctrine. The initial efforts to eliminate the doctrine
were instigated by the Reagan administration in the early 1980s. Also, members of the
media, portrayed by many conservatives as "liberal," are against the doctrine. In Congress,
the efforts to codify the doctrine have repeatedly received bipartisan support.
Broadcasters themselves have been uncertain in their response to the proposed Act, due
in part to the fact that broadcasters rely on Congress for special interest legislation. See
Derailingthe FairnessDoctrine, ELECTRONIC MEDIA, Sept. 27, 1993, at 12; Brian Lowry,
HRTS Seminar Spurs Debate, DAILY VARIETY, Sept. 15, 1993, at 14. However, many radio
talk show hosts have encouraged their listeners to call their Congressperson and speak out
against the proposed act. Listeners have apparently responded in large numbers. Dennis
Wharton, FairnessDoctrine Plans Hit Gridlock at Rush Hour, DAILY VARIETY, Sept. 27,
1993, at 10; Wayne Walley, The Insider, ELECTRONIC MEDIA, Sept. 6, 1993, at 8.
Congressional aides "admit that efforts to reimpose the doctrine have been put on hold in
large part due to the talk show hosts." MORNING EDITION (National Public Radio
broadcast, Oct. 26, 1993). As a result, commentators note that broadcasters, sensing a
change in the political climate, have become more vociferous in their criticism of the
doctrine. Doug Halonen, A Look at the FairnessDoctrine: Views from Both Sides of the
Issue, ELECTRONIC MEDIA, Sept. 27, 1993, at 13.

12.

See infra notes 21-35 and accompanying text.
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grounds, the constitutional standard of review will be examined,' along
with the language of the Act itself,4 the established constitutional
tests, 5 and the relevant First Amendment background." The main
portion of this Article will then analyze in detail the constitutionality of
the Act. 17 Because of the nature of the Act, this analysis will in reality
constitute an examination of First Amendment concerns with the
fairness doctrine. Considered next is the possibility that the Act could
be found unconstitutional as the result of applying a heightened
standard of review.18 Finally, this Article will present two conclusions:
the first based upon constitutional analysis," and the second hinged
upon non-legal and quasi-legal considerations.
II.
A.

A SHORT HISTORY OF THE FAIRNESS DocTRIm

Early History

A short history of the growth of the fairness doctrine is essential to an
understanding of the constitutional arguments for and against the
doctrine."'

Before regulation of the radio industry in 1927, "the

allocation of frequencies was left entirely to the private sector, and the
result was chaos."'
Radio broadcasters desired regulation themselves,' since broadcasters could use any frequency they desired and
often drowned each other out through using the same frequencies."

13. See infra notes 66-79 and accompanying text.
14. See infra notes 80-97 and accompanying text.
15. See infra notes 98-107 and accompanying text.
16. See infra notes 108-16 and accompanying text.
17. See infra notes 117-296 and accompanying text.
18. See infra notes 297-339 and accompanying text.
19. See infra notes 340-55 and accompanying text.
20. See infra notes 356-72 and accompanying text.
21. For an in-depth examination of the origination of the doctrine, see Roscoe Barrow,
The Equal Opportunities and Fairness Doctrinesin Broadcasting: PillarsIn The Forum
of Democracy, 37 U. CIN. L. REV. 447 (1968). See also Steven J. Simmons, Fairness
Doctrine: The Early History, 29 FED. COMM. B. J. 207 (1976).
22. Red Lion Broadcasting Co. v. FCC, 395 U.S. 367, 375 (1969). See National
Broadcasting Corp. v. United States, 319 U.S. 190, 212 (1943).
23. "Herbert Hoover commented in 1924 that he thought broadcasting was 'probably
the only industry of the United States that is unanimously in favor of having itself
regulated.'" H.R. REP. No. 101-247, 101st Cong., pt. 4, at 552 (1989) (citing G. Head,
Broadcasting in America: A Survey of Television and Radio 126).
24. Red Lion, 395 U.S. at 376 & n.5; The Handlingof PublicIssues Under the Fairness
Doctrine and the Public Interest Standards of the Communications Act ("1974 Fairness
Report-), 48 F.C.C.2d 1, 8, recon. denied, 58 F.C.C.2d 691 (1976), affd, National Citizens
Comm. for Broadcasting & Friends of the Earth v. FCC, 567 F.2d 1095 (D.C. Cir. 1967),

1994]

FAIRNESS DOCTRINE

Unregulated activities of broadcasters also affected non-commercial
broadcasters.' As a result, Congress passed the Radio Act of 1 9 2 7 2
and established the Federal Radio Commission ("FRC"), the predecessor
of the FCC. 27
The Commission was to allocate frequencies "among competing
[broadcasters] in a manner responsive to the public 'convenience,
interest, or necessity.' 28 The Supreme Court in 1943 stated that the
Commission, in determining who can broadcast, must observe "[the
touchstone provided by Congress[,] ... the 'public interest, convenience,
or necessity.'" 29 "Very shortly thereafter the Commission expressed its
view that the 'public interest requires ample play for the free and fair
competition of opposing views, and the commission believes that the
principle applies ... to all discussions of issues of importance to the
public.'"3 ° This statement, made in 1949 in the Report on Editorializing,31 represents the first concrete exposition of the fairness doctrine by
the FCC. Although the FCC in previous decisions had made broadcasters aware that they had fairness obligations, broadcasters before 1949
were unsure of the scope of any such obligations.3 2

cert. denied, 436 U.S. 926 (1978), on remand, 74 F.C.C.2d 163 (1979).
25. "[Clahs of distress from vessels imperiled on the sea go unheeded or are drowned
out in the etheric bedlam produced by numerous stations all trying to compete at once ....
It is not putting the case too strongly to state that the situation is intolerable, and is
continually growing worse." H.R. REP. No. 101-247, pt. 4, at 552 (quoting S. Rep. No. 659,
61st Cong., 2d Sess. 4 (1910)).
26. Radio Act of 1927, 44 Stat. 1162 (1927) (codified as amended in scattered sections
of 47 U.S.C.).
27. Id. at § 3. See National BroadcastingCorp., 319 U.S. at 210-214.
28. Red Lion, 395 U.S. at 377.
29. National BroadcastingCorp., 319 U.S. at 216.
30. Red Lion, 395 U.S. at 377. See In re Editorializing by Broadcast Licensees ("Report
on Editorializing"), 13 F.C.C 1246 (1949); 1974 Fairness Report, 48 F.C.C.2d at 2-3. See
also Great Lakes Broadcasting Co., 3 F.R.C. Ann. Rep. 32 (1929), reu'd on othergrounds,
37 F.2d 993 (D.C. Cir.), cert. dismissed, 281 U.S. 706 (1930).
31. 13 F.C.C. 1246 (1949).
32. See FRED W. FRIENDLY, THE GOOD GUYS, THE BAD Guys, AND THE FIRST
AMENDMENT 19-23 (1976). The FCC in GreatLakes BroadcastingCo., 3 F.R.C Ann. Rep.

32 (1929), first announced the concept of a fairness doctrine, stating that "[iln so far as a
program consists of discussion of public questions, public interest requires ample play for
the free and fair competition of opposing views, and the commission believes that the
principles applies... to all discussions of issues of importance to the public." Id. at 34.
Broadcasters interpreted MayflowerfBroadcastingCorp., 8 F.C.C. 333 (1940), as prohibiting
them from editorializing at all, and thus were unwilling to express their own views on
controversial subjects. On March 7, 1946 the FCC published a document titled "Public
Service Responsibility of Broadcasters," called the "Blue Book" by the broadcasting
industry. FRIENDLY, supra, at 22. The book was "designed to apprise licensees of the
FCC's policies and procedures in reviewing renewal policy," and stated on the subject of
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The fairness doctrine, as consistently stated and applied by the FCC
since 1949, consisted of a two part duty: "to devote a reasonable
percentage of time to the coverage of controversial issues of public
importance," and "to afford reasonable opportunity for the presentation
of contrasting points of view.' s The doctrine was supposedly made
explicit in 1959 at 47 U.S.C. § 315, and later, at 47 C.F.R. § 73.1910.'
In 1969 the Supreme Court of the United States held the fairness
doctrine to be constitutional in Red Lion BroadcastingCo. v. FCC.5
B.

The FCC's Change of Course
The FCC began calling for the elimination of the fairness doctrine in
1981, as part of the move toward deregulation called for by the Reagan
administration."6 However, the FCC began its first serious attack on
the fairness doctrine in the 1985 Fairness Report." The Commission
declared that the fairness doctrine both disserved the public interest and
violated free speech principles of the Constitution." The Commission
did not eliminate the doctrine at that time because of two concerns.
First, the Commission was unsure whether the doctrine was in fact

handling controversial issues that "the carrying of such programs in reasonable sufficiency
and during good listening hours is a factor to be considered in any finding of public
interest." Id. Thus, before 1949, broadcasters were unclear as to exactly what their
fairness obligations were. The FCC issued the Report on Editorializing to clarify issues
raised in the "Blue Book" concerning fairness obligations, and to respond to the strong
negative reaction of the broadcast industry to the "Blue Book.* Most commentators
consider the Report on Editorializing as the first concrete exposition of the doctrine.
33. Daniel L. Brenner, Monroe E. Price & Michael I. Meyerson, Cable Television And
Other Non-Broadcast Video (1992). See also Inquiry into Section 73.1910 of the
Commission's Rules and Regulations Concerning the General Fairness Doctrine Obligations
of Broadcast Licensees ("1985 Report"), 102 F.C.C.2d 145, 146 (3); 1974 FairnessReport,
48 F.C.C.2d at 7 (15).
34. See Syracuse Peace Council v. F.C.C., 2 F.C.C.Rcd 5043, 5047 (26) (1987).
35. Red Lion, 395 U.S. at 400-401.
36. Arkansas AFL-CIO v. F.C.C., No. 92-1115 1993 U.S. App. LEXIS 31575, at *5 (8th
Cir. 1993) (en banc). "In 1981, in response to perceived changes in the broadcasting
industry, the FCC recommended that Congress amend section 315(a) to repeal the fairness
doctrine. FCC News Release Report No. 5068 (September 17, 1981)." Id.
37. 1985 Report, 102 F.C.C.2d 145 at 252. Members of the Commission, and Mark
Fowler, the Chairperson of the FCC, had previously been publicly agitating for the
abolishment of the doctrine. Chairman Fowler in his statement in the 1985 Report stated
that "I have made the advancement of First Amendment rights an uppermost objective of
my Chairmanship .... Today's report is an indictment of a misguided government policy
.... Today's order is a statement by this Commission that we should reverse course, and
head ballistically toward liberty of the press for radio and television." Id. at 252.
38. Id. at 147-48.
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codified by 47 U.S.C. § 315.' 9 Second, the Commission believed that it4
did not have the power to declare the doctrine unconstitutional. 0
However, the District Columbia Circuit Court of Appeals during the next
two years solved both these problems for the FCC.
In 1986, in Telecommunications Research & Action Center v. FCC
(UTRAC), 41 the court of appeals held that the fairness doctrine had not
been codified,42 despite the fact that the Supreme Court in Red Lion
stated that the 1959 amendment to 47 U.S.C. § 315 (a) "ratified the
FCC's implication of a fairness doctrine."4 3 TRAC gave additional
support to ,the FCC in the form of a footnote, which gave a succinct
outline of methods by which to attack the constitutionality of the
fairness doctrine." TRAC allowed the Commission to treat the fairness
doctrine as an agency formulated rule rather than as a statute.
4S the court of appeals
In 1987, in Meredith Corp. v.FCC (rMeredith"),
remanded to the Commission a case involving a violation of the fairness
doctrine. 4' The appeal resulted from the Commission's refusal at the

39. The FCC from 1959 until 1981 "consistently interpreted the 1959 amendment to
section 315 as codifying the fairness doctrine and, therefore, treated the fairness doctrine
as a part of the Communications Act." Arkansas AFL-CIO v. F.C.C., No. 92-1115 1993 U.S.
App. LEXIS 31575, at *5 (1993). See, e.g., Letter To Oren Harris, 40 F.C.C. 582, 583
(1963); 1974 Fairness Report, 48 F.C.C.2d 1, 2-9 (1974).
40. Syracuse Peace Council, 2 F.C.C.Rcd at n.62.
41. 801 F.2d 501 (D.C.Cir. 1986), cert. denied, 482 U.S. 919 (1987).
42. 801 F.2d at 517. The court found that the amendment did not codify the doctrine;
"rather, it ratified the Commission's long-standing position that the public interest
standard authorizes the fairness doctrine." Id. The court characterized Red Lion as
agreeing with the analysis, quoting language in Red Lion stating that "'[iln other words,
the amendment vindicated the FCC's general view that the Fairness Doctrine inhered in
the public interest standard.'" Id. In contrast, the Eighth Circuit decided that legislative
history, and not the plain meaning approach, should be used to determine whether the
doctrine had been codified. Arkansas AFL-CIO v. FCC, No. 92-1115 1993 U.S. App. LEXIS
31575, at *25, (8th Cir. 1993) (en banc). However, the Eighth Circuit reached the same
result, holding that "the 1959 amendment to section 315(a) did not codify the fairness
doctrine." Id. The court held that any language in Red Lion concerning the codification
issue was merely dicta, since "the issue of the codification of the fairness doctrine was not
squarely before the Court in Red Lion." Id. at 23.
43. 395 U.S. at 385. The FCC in 1970 found that the fairness doctrine had been codified
in the 1959 amendments to 47 U.S.C. § 315(a). In re Broadcast Licensees Under the
Fairness Doctrine, 23 F.C.C.2d 27, 28 (1970). Although the Supreme Court has only
occasionally taken into account expressions of Congressional intent voiced after the passing
of legislation, the passing of a bill to codify the doctrine by both Houses ofCongress would
seem a strong signal. See Milda Hedblom, Returning Fairnessto the BroadcastMedia, 7
LAW & INEQUALITY 29, 36 & n.40 (1988).

44. TRAC, 801 F.2d at 509 n.5.
45. 809 F.2d 863 (D.C. Cir. 1987).
46. Id. at 865.
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initial hearing to consider Meredith's constitutional challenge of the
doctrine. 471 The court of appeals held, in light of TRAC and the FCC's
1985 Fairness Report, that the FCC must "consider the constitutional
issues raised by Meredith, or, alternatively, ...

consider whether

enforcement of the doctrine was contrary to public policy."' Thus
Meredith gave the Commission the opportunity to eliminate the doctrine
as unconstitutional. And, because of TRAC, the Commission had the
easier task of finding an agency rule, rather than a statute, unconstitutional. In short, the two cases allowed the Commission to fulfill its
agenda of eliminating the doctrine.
The Meredith court essentially gave the FCC a roadmap to follow in
discarding the fairness doctrine. The FCC was invited to decide either
that the doctrine no longer served the public interest, and thus discard
it on that basis, or, alternatively, to declare the doctrine unconstitutional. The FCC argued that the question of constitutionality turned upon
whether enforcing the doctrine: "(1) chills speech and results in the net
reduction of the presentation of controversial issues of public importance
and (2) excessively infringes on the editorial discretion of broadcast
journalists and involves unnecessary government intervention to the
extent that it is no longer narrowly tailored to meet its objective."'9
The first point addressed the argument that because broadcasters are
afraid of enforcement of the fairness doctrine, they eliminate coverage
of controversial issues. The second point encompassed the Commission's
argument that regulation in the form of the fairness doctrine "is not
'narrowly tailored' if the number (and distribution) of media outlets
ensures public access to diverse viewpoints."5 Under the Commission's
analysis, the doctrine would be unconstitutional either if it produced a
"chilling effect" or if it was no longer narrowly tailored."1 As will be
discussed below,52 the Commission in Syracuse Peace Council,5" that
is, Meredith on remand, accepted the court's invitation and repealed the
doctrine.

47. Id.
48. Syracuse Peace Council, 2 F.C.C.Rcd at 5043(2) n.7.
49. Syracuse Peace Council V.FCC, 867 F.2d 654,682 (D.C. Cir. 1989), cert. denied, 493
U.S. 1019 (1990) (Starr, J., concurring). Syracuse Peace Council, 2 F.C.C.Rcd at 5049.
50. Syracuse Peace Council, 867 F.2d at 682; Syracuse Peace Council, 2 F.C.C.Rcd at
5051.
51. Syracuse Peace Council, 2 F.C.C.Rcd at 5052 (58-60).
52. See infra notes 105-07 and accompanying text.
53. 2 F.C.C.Rcd 5043 (1987).
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CongressionalReaction ta Meredith
Members of Congress had followed the course of the Meredith
litigation, and were concerned that the FCC would eliminate the
doctrine before Congress had a chance to take action.5 Thus towards
the end of the 99th Congress, Congress directed the FCC to compile a
report on alternatives to the fairness doctrine and submit the report to
Congress. 5 "The Senate and House conferees intended that the FCC
not change the regulations without submitting the required report to
Congress." 6 The conferees, in essence, were instructing the Commission not to take action in the Meredith case until after compiling the
report and sending it to Congress. FCC Chairman Fowler told members
of Congress that the Commission would not consider the case on remand
until after issuing the alternatives report.5 7 However, the FCC issued
both Syracuse Peace Council, which repealed the fairness doctrine, and
the Fairness Alternatives Report" on August 4, 1987, 59 with the
alternatives report being released approximately an hour after Syracuse
Peace Council."0 In response to the concerns of members of Congress,
the Commission stated that "we can no longer justifiably delay our
response to WTVH's [constitutional] claims. Any further delay in
deference to Congress' continuing interest in fairness legislation would
be inconsistent with our adjudicatory responsibilities .,.. and proper
administrative procedure."61 The Commission thus eliminated the
doctrine without giving Congress a chance to act. Earlier in 1987,
Congress had passed a bill codifying the fairness doctrine,6" and had
President Reagan not vetoed this bill," the Commission would have
been confronted with the issue of its authority to question the constitutionality of a statute.64 Congress' efforts directly resulted from the fear
C.

54. The FCC had declared war on the fairness doctrine early in the Reagan
administration.
55. H.R. REP. No. 101-247, pt. 4, at 549; 132 CONG. REc. H10619 (daily ed. Oct. 15,
1986); Inquiry Into Section 73.1910 of the Commission's Rules and Regulations Concerning
Alternatives to the General Fairness Doctrine Obligations of Broadcast Licensees
("Alternatives Report"), 2 F.C.C.Rcd 5272, 5272 (1) & n.2 (1987).
56. H.R. REP. No. 101-247, pt. 4, at 549.
57. Syracuse Peace Council, 2 F.C.C.Rcd at n.60.
58. Alte.atives Report, 2 F.C.C.Rcd 5272 (1987).
59. HAROLD L. NELSON, DWIGHT L. TEETER, JR. & DON R. LEDUC, LAW OF MASS
COMMUNICATIONS 549 (1989).

60.
61.
62.
63.
64.

Id.
Syracuse Peace Council, 2 F.C.C.Rcd at n.46.
133 CONG. REC. $18879 (Act passed by both houses).
Id.
Id.
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that the FCC would take the advice of the court of appeals and decide
the fate of the fairness doctrine on its own."
III. THE CONSTITUTIONAL STANDARD OF REVIEW
Before proceeding further, it is necessary to examine the standard of
review that the Supreme Court will most probably use in determining
the constitutionality of the fairness doctrine. The Supreme Court has
applied strict scrutiny to government regulation restricting the content
of constitutionally protected speech.66 Thus, such regulation must be
narrowly tailored to serve a compelling state interest." This standard
is applied to regulation restricting the content of print media."
However, the Court has applied a less stringent standard to the
electronic media such as television and radio. ".. [Because broadcast
regulation involves unique considerations, our cases have not followed
... the same approach•., applied to other media and have never gone
so far as to demand that such regulations serve a 'compelling' government interest.6 9 Thus the Court has stated that restrictions on the
content of the electronic media, such as the fairness doctrine, "have been
upheld only when we were satisfied that the restriction is narrowly
tailored to further a substantial governmental interest, such as insuring
adequate and balanced coverage of public issues."70
. The FCC has argued that regulation of the electronic media should be
subjected to the stricter standard applied to the print media,7 1 and has
contended that "the courts may well be persuaded that the transformation in the communications marketplace justifies the adoption of a
standard that accords the same degree of constitutional protection to
broadcast journalists as currently applies to journalists of other

65. NELSON, supra note 59, at 549.
66. Sable Communications of Cal., Inc. v. FCC, 492 U.S. 115, 126 (1989).
67. Id.
68. Consolidated Edison Co. of N.Y. v. Public Service Comm. of N.Y., 447 U.S. 530,540
(1980). The restrictive action "may be sustained only if the government can show that the
regulation is a precisely drawn means of serving a compelling state interest." Id.
69. FCC v. League of Women Voters of California, 468 U.S. 364, 376 (1983). See
Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 101-02 (1973).
"Because the broadcast media utilize a valuable and limited public resource, there is also
present an unusual order of First Amendment values." Id. at 101. See also SyracusePeace
Council, 867 F.2d at 681 (D.C. Cir. 1987) (Starr, J., concurring).
70. League of Women Voters, 468 U.S. at 380. Red Lion has also been interpreted as
setting forth a less strict standard to be applied to the electronic media.
71. 1985 Report, 102 F.C.C.2d at 155 (14). For further analysis of attempts to raise the
standard of review, see infra notes 297-339 and accompanying text.
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media."72 The FCC stated that under the higher standard of review,
7
the fairness doctrine would necessarily be found unconstitutional. 1
However, the FCC used the lesser standard of review in its consideration
of the fairness doctrine.7 4
One important issue concerns the amount of deference the Supreme
Court will give both the Congressional findings7' accompanying the
proposed Act and the findings of the FCC76 in its 1985 report when
reviewing the constitutionality of the Act. The Court recently stated, in
the context of determining the propriety of the FCC's minority preference policies, that:
Although we do not "'defer' to the judgment of the Congress and the
Commission on a constitutional question," and would not "hesitate to
invoke the Constitution should we determine that the Commission has
not fulfilled its task with appropriate sensitivity" to [constitutional]
principles, we must pay close attention to the expertise of the Commission and the factfinding of Congress....
The Court also said that "[wlith respect to this 'complex' empirical
question ... we are required to give 'great weight to the decisions of
Congress and the experience of the Commission.'"" However, in the
case of the fairness doctrine, the findings of fact accompanying the Act
directly conflict with the findings of the FCC in its 1985 report. The
Court will have to either explicitly or implicitly decide which set of facts
to favor. Also, if the Act is passed and the FCC's enforcement is
challenged, the FCC will likely conduct new studies concerning the effect
of the do'ctrine, and the record before the Court will be filled with further
conflicting data. As will be discussed below, all data in this area is
suspect at best, and the Court might attempt to avoid such conflicts and
rely instead on past precedent. 9
IV.

THE PROPOSED FAIRNESS IN BROADCASTING ACT

Next, the proposed Act to codify the fairness doctrine must be
examined in order to decide if the Court will likely apply prior precedents and standards of review upon the inevitable review by the Court
of the Act's, constitutionality.
72.
73.
74.
75.
76.
77.
78.
79.

102 F.C.C.2d at 155 (17).
Id. at 156 (19) & n.49.
Syracuse Peace Council, 2 F.C.C.RCd at 5048 (36).
See infra note 97 and accompanying text.
See infra notes 125-27, 165-76, 225-28 and accompanying text.
Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 569 (1990).
Id.
See infra notes 165-76 and accompanying text.
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The language codifying the fairness doctrine is contained in the
proposed Fairness in BroadcastingAct being considered in both the
House and the Senate.' ° The draft legislation is now being considered
by the House Telecommunications and Finance subcommittee of the
Energy and Commerce Committee."' Members of the subcommittee
have expressed their support for the bill and for the move to codify the
doctrine.8 2 Representative Markey stated that "[elven after the
proliferation of cable channels, widespread use of VCRs and all the other
wonderful technology advances in communications, the fundamental and
indisputable rationale of the fairness doctrine still exists-scarcity of
Mother Nature's electromagnetic spectrum.'
The chief counsel to the
Radio Television News Director Association, a traditional foe of the
fairness doctrine, stated that "[tihe robust competition of the marketplace is all that is needed to assure the rough-cut kind of fairness to
which the fairness doctrine aspired at its best.' 4 Washington news
magazines predict that the Act has a good chance of becoming law, since
the Clinton administration is thought to be in favor of codifying the
doctrine."
The present proposed Fairness in BroadcastingAct is almost exactly
the same as the act of the same name passed by both Houses of
Congress in 1987," and the act of the same name proposed in 1991.87
In vetoing the Act in 1987, President Reagan stated that "[tihis type of
content-based regulation by the federal government is, in my judgment,
antagonistic to the freedom of expression guaranteed by the 1st
amendment. In any other medium besides broadcasting, such federal

80. The legislation was introduced into the House as 1993 HR 1985 on May 5, 1993,
and was introduced into the Senate as 1993 S 333 on February 4, 1993. The House bill
was referred to the House Energy and Commerce Committee on May 5. 139 CONG. REC.
H2301 (daily ed. June 5, 1993). The Senate bill was referred to the Senate Commerce,
Science, and Transportation Committee on February 4, 1993. 139 CONG. REC. S1384 (daily
ed. Feb. 4, 1993).
81. House Panel Gives StrongSupport for BroadcastFairnessRegulation,BNA WASH.
INSIDER, July 27, 1993.
82.

Id.

83. Brooks Boliek, FairnessDoctrine on 'FastTrack,' THE HOLLYWOOD REPORTER, July
26, 1993.
84. Id.
85. J. Jennings Moss, Some Conservatives Suspicious of Push for Fairness Doctrine,
WASHINGTON TIMEs, Aug. 30, 1993 at Al.
86. 133 CONG. REC. 818879 (December 15, 1987).
87. 137 CONG. REC. 5568 (daily ed. Jan. 15, 1993) (Senate); 137 CONG. REC. E173 (daily
ed. Jan. 15, 1993) (House). Even if the current Act is not passed, subsequent proposals will
likely contain the same language.
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policing of the editorial judgment of journalists would be unthinkable.'
The President relied on the Supreme Court's willingness in
Red Lion to suspend judgment on the future of the doctrine.8 9 In
response, Congressional proponents of the Act argued that the scarcity
rationale was still viable, that the "public trustee" rationale was still
valid, and that the doctrine in actuality provided the public with a wider
range of views.90 To buttress the scarcity rationale, proponents argued
that spectrum scarcity, not the total number of broadcast outlets, lies
behind the rationale.9 1 In 1991, action to pass the Act was shelved
after President Bush threatened to veto the legislation. 9 The current
legislation has the best chance of becoming law of any of the recent
moves to codify the doctrine.
The added language to 47 U.S.C. § 315 would state that "[a] broadcast
licensee shall afford reasonable opportunity for the discussion of
conflicting views on issues of public importance."93 The amended
section 315 would also direct that enforcement "shall be consistent with
rules and policies of the FCC in effect on January 1, 1987."94 In
comparison; 47 U.S.C. § 315(a) currently states that broadcasters in the
context of news broadcasts have the obligation "to operate in the public
interest and to afford reasonable opportunity for the discussion of
conflicting views on issues of public importance."95 Thus, the Act
simply tracks the language of section 315, which before TRAC was held
to codify the doctrine. However, the similar language already present
in section 315 comes in the context of the equal opportunity requirement
concerning candidates for public office; the amendment would occupy a
section of its own, and thus apply across the board." Also, the
proposed bills in both the Senate and the House are accompanied by
identical "Findings" sections that carefully refute the findings of the FCC
in Syracuse Peace Council.97 In view of the almost identical language,

88. Fairness in Broadcasting Act of 1987 - Veto -, 133 CONG. REC. S8438 (daily ed. June
23, 1987).

89. Id.
90. Id. at $8440.
91. Id. at S8441.
92. Judith Michaelson, Effort to Revive Broadcastings"FairnessDoctrineRaises Static,
LOS ANGELES TIMES, Nov. 17, 1993.
93.

139 CoNG. REC. S1433 (daily ed. Feb. 4, 1993).

94. Id.
95. 47 U.S.C. § 315(a)(4) (1991).
96. The current subsections (a) through (d) will be redesignated as subsections (b)
through (e); the "new" language will be designated as subsection (a). 139 CONG. REC.

S1434 (daily ed. Feb. 4, 1993).
97.

In light of the fact that these statements will likely one day be used as "legislative

history," the language is given in its entirety:
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and the directive that enforcement and presumably interpretation be
resumed according to previous FCC methods, the courts will most
probably apply the same precedents and analysis to the new law as they
did to the previous fairness doctrine. Red Lion and its progeny are thus
directly applicable, and will provide the tools for this Article's analysis.
V.

THE CONSTITUTIONAL BALANCING TEST OF RED LION

In practice, Red Lion established a "balancing" test in which the First
Amendment rights of broadcasters and the public are compared. The
ultimate finding in Red Lion was that the right of the public to receive
uncensored information outweighed the right of broadcasters to have free

The Congress finds that (1) despite technological advances, the electromagnetic spectrum remains a scarce
and valuable public resource;
(2) there are still substantially more people who want to broadcast than there are
frequencies to allocate;
(3) a broadcast license confers the right to use a valuable public resource and a
broadcaster is therefore required to utilize that resource as a trustee for the
American people;
(4) there is a substantial governmental interest in conditioning the award or
renewal of a broadcast license on the requirement that the licensee ensure the
widest possible dissemination of information from diverse and antagonistic sources
by presenting a reasonable opportunity for the discussion of conflicting views on
issues of public importance;
(5) while new video and audio services have been proposed and introduced, many
have not succeeded, and even those that are operating reach a far smaller
audience than broadcast stations;
(6) even when and where new video and audio services are available, they do not
provide meaningful alternatives to broadcast stations for the dissemination of
news and public affairs;
(7).for more than 30 years, the Fairness Doctrine and its corollaries, as developed
by the Federal Communications Commission on the basis of the provisions of the
Communications Act of 1934, have enhanced free speech by securing the
paramount right of the broadcast audience to robust debate on issues of public
importance;
(8) because the Fairness Doctrine only requires more speech, it has no chilling
effect on broadcasters; and
(9) the Fairness Doctrine (A) fairly reflects the statutory obligations of broadcasters under that Act to operate in the public interest, (B) was given statutory
approval by the Congress in making certain amendments to that Act in 1959, and
(C) strikes a reasonable balance among the First Amendment rights of the public,
broadcast licensees, and speakers other than owners of broadcast facilities.
CONG. REC. S1434 (daily ed. Feb. 4, 1993). Also, almost identical "Findings" accompanied
the proposed bills in 1989 and 1991. 137 CONG. REC. 5569 (daily ed. Jan. 15, 1991); 135
CONG. REC. S2662 (daily ed. Jan. 3, 1989).

1994]
reign over content.9 8
1949:

FAIRNESS DOCTRINE

719

This same view was expressed by the FCC in

[Wie have recognized ... the paramount right of the public in a free
society to be informed and to have presented to it for acceptance or
rejection the different attitudes and viewpoints concerning ... vital
and often controversial issues which are held by the various groups
which make up the community. It is this right of the public to be
informed, rather than any right on the part of the Government, any
broadcast licensee or any individual members of the public to broadcast
his own particular views on any matter, which is the foundation stone
of the American system of broadcasting."
In the view that broadcasters trade part of their rights for a resource,

"[a] limited degree of government oversight of content appropriately
balances the rights of broadcasters and the viewing public, and is
inherent in the public trustee system of broadcast regulation. " '°° The
Supreme Court has held that "filt does not violate the First Amendment
to treat licensees given the privilege of using scarce ... frequencies as

98. Red Lion, 395 U.S. at 390; Karen Beth Gray, Fairness Doctrine Termination:
Extinction of an Unenforceable Theory, 22 SUFFOLK U. L. REV. 1057, 1080 (1988). For a
criticism of the court's interpretation of the fairness doctrine and its corollaries, see
Jonathan D. Blake, Red Lion BroadcastingCo. v. FCC: Fairnessand the Emperor'sNew
Clothes, 23 FED. Comm. B.J. 75 (1969). For a criticism of the court's constitutional
analysis, see Richard D. Marks, Broadcastingand Censorship: FirstAmendment Theory
After Red Lion, 38 GEO. WASH. L. REv. 974 (1970).
99. Report on Editorializing, 13 F.C.C. at 1249. Although freedom of radio (and
television) is protected by the First Amendment:
ITihis does not mean that the freedom of the people as a whole to enjoy the
maximum possible utilization of this medium of mass communication may be
subordinated to the freedom of any single person to exploit the medium for his
own private interest .... Any regulation of radio, especially a system of limited
licensees, is in a real sense and abridgment of the inherent freedom of persons to
express themselves by means of radio communications. It is, however, a necessary
and constitutional abridgment in order to prevent chaotic interference from
destroying the great potential of this medium for public enlightenment and
entertainment.
Id. at 1257 (20).
100. Charles D. Ferris & Terrence J. Leahs, Red Lions, Tigers and Bears: Broadcast
Content Regulations and the First Amendment, 38 CATH. U. L. REV. 299, 327 (1989).
Performing such balancing tests is difficult: [blalancing the various First Amendment
interests involved in the broadcast media and determining what best serves the public's
right to be informed is a task of great delicacy and difficulty." Columbia Broadcasting Sys.,
Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 102 (1974).
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proxies for the entire community, obligated to give suitable time and
attention to matters of great public concern."'01
The doctrine can thus be seen as a necessary balance between the
conflicting First Amendment rights of broadcasters and the public."m
Thus, "broadcasters are entitled under the First Amendment to exercise
'the widest journalistic freedom consistent with their public [duties]. ' ""
A view of the balance after Red Lion states that: "[Albridgment of individual rights may be tolerated only when in the long run it
enhances the right of the public to receive access to the marketplace of
diverse views ....
[Any harm to private rights must be outweighed by
benefit to the public.""0 4 The FCC in Syracuse Peace Council essentially found that the fairness doctrine had failed this balancing test. The
Commission found that the doctrine "reduce s] the coverage of controversial issues of public importance"0 5 in the form of a "chilling effect"
caused by the doctrine. The Commission further found that because of
the increasing number of media outlets, "'the interest of the public in
viewpoint diversity is fully served by the multiplicity of voices in the
marketplace today'" and thus "government regulation such as the
fairness doctrine is not necessary to ensure that the public has access to
the marketplace of ideas."' 6 Thus, according to the Commission, while
the doctrine continues to infringe upon the rights of the broadcast media,
it no longer serves to uphold the rights of the viewing public, and indeed
disserves public rights.0 7

101. Red Lion, 395 U.S. at 394. "To condition the granting or renewal of licenses on
a willingness to present representative community views on controversial issues is
consistent with the ends and purposes of those constitutional provisions forbidding the
abridgement of freedom of speech and freedom of the press." Id.
102. 139 CONG. REC. S1434 (daily ed. Feb. 4, 1993) (remarks of Sen. Danforth).
103. League of Women Voters, 468 U.S. at 378.
104. Brandywire-Main Line Radio, Inc. v. FCC, 473 F.2d 16, 66 (D.C. Cir. 1972)
(Bazelon, C.J., dissenting). "Each new form of regulation which departed from the strict
'hands-ofl' policy ordered by the First Amendment required a careful balancing of private
versus public rights in light of the paramount goal of a marketplace of ideas." Id. at 67.
See also Report on Editorializing,13 F.C.C. at 1257.
105. Syracuse Peace Council, 2 F.C.C.Rcd at 5050 (51)."
106. Id. at 5051 (55).
107. A statutory brake exists on the FCC's ability to enforce the doctrine where First
Amendment concerns are present. Under 47 U.S.C. § 326 (1991), "[nlothing in this act
shall be understood or construed to give the Commission the power of censorship over the
radio communications or signals transmitted by any radio station, and no regulation...
shall be promulgated... which shall interfere with the right of free speech by means of
radio communication."
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VI. THE FIRST AMENDMENT FRAMEWORK
In considering the application of First Amendment principles to the
specialized area of broadcasting, it is helpful to momentarily withdraw
and consider the more general First Amendment framework. The First
Amendment "was fashioned to assure unfettered interchange of ideas for
the bringing about of political and social changes desired by the
people," 08 and was designed to "secure 'the widest possible dissemination of information from diverse and antagonistic sources.'""' 9
"[Sipeech on public issues occupies the 'highest rung of the hierarchy of
First Amendment values'; [and is a] 'matter of legitimate public concern'
upon which 'free and open debate is vital to informed decision-making
by the electorate.'"110 The Supreme Court has held that "when a
government restricts the speech of a private person, the state action may
be sustained only if the government can show that the regulation is a
precisely drawn means of serving a compelling state interest."'
While broadcasters operate within the arena of First Amendment
protections,1 2 infringements of their First Amendment rights have
historically been given less strict review by the Court." 3 This is in
part because the First Amendment "rests on the assumption that the
widest possible dissemination of the information from diverse and
antagonistic sources is essential to the welfare of the public."1 4 Thus,
the rights of the public must also be considered. Considering the
conflicting rights of two different parties leads once again to the
necessity of a constitutional balancing test. Such a balance is inherently
paradoxical:
The complexities of modem society have introduced into the free
market place of ideas blockages and distortions that can only be
removed by affirmative social controls. The situation is indeed
paradoxical. Freedom of expression is by its very nature laissez-faire:
it implies absence of government control. Yet the conditions under

108. Connick v. Myers, 461 U.S. 138, 145 (1982).
109. Buckley v. Valeo, 424 U.S. 1, 49 (1976).
110. Connick, 461 U.S. at 145.
111. Consolidated Edison Co. of N.Y., Inc. v. Public Serv. Comm'n of N.Y., 447 U.S. 530,
540 (1980).
112. United States v. Paramount Pictures, 334 U.S. 131, 166 (1948).
113. Columbia Broadcasting Sys., Inc. v. Democratic Natl Comm., 412 U.S. 94 (1973).
"Although the broadcaster is not without protection under the First Amendment, [Cit.) 'it
is the right of the viewers and listeners, not the right of the broadcaster, which is
paramount .... (Cit]' " Id. at 102.
114. Associated Press v. United States, 326 U.S. 1, 20 (1945).
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which freedom of expression can successfully operate
in modem society
15
require more and more government regulation.'
Certain statements in Supreme Court opinions can be taken to
indicate a "collective right" on the part of the public as to the electronic
media. The Court has stated that:
[Tihe Communications Act ... has designated broadcasters as
fiduciaries for the public. The people as a whole retain their interest
in free speech by radio [and other forms of broadcast] and their
collective right to have the medium function consistently with the ends
and purposes of the First Amendment, and [i]t is the right of the
viewers and listeners, not the right of the broadcasters, which is
paramount." 6
If this "collective right" must be balanced against the First Amendment
rights of broadcasters, difficult factual questions arise as to the
measurement of such rights, and as to how to shift the balance
depending on changes in society through time. More importantly,
notwithstanding Red Lion, perhaps using a balancing test is an improper
method of measuring broadcasters' First Amendment rights. Broadcasters have long asserted the unconstitutionality of the fairness doctrine,
and if the Act is passed, broadcasters will once again seek answers in
court.
VII. THE CONSTITUTIONALITY OF THE DOCTRINE
The D.C. Circuit Court of Appeals, upon remanding Syracuse Peace
Council to the FCC, gave the FCC two alternatives in considering the
viability of the fairness doctrine." 7 The FCC could either use its
regulatory powers and declare the doctrine to no longer be in the public
interest, or the FCC could consider the constitutionality of the doctrine.
Because any Act codifying the doctrine would render the FCC's public
interest analysis irrelevant, only the FCC's findings as to constitutionality will be considered here. However, since as the Commission noted,
"First Amendment considerations are an integral component of the
public interest standard,""' and since the Commission "address[ed] the

115. Jerome A. Barron, In Defense of "Fairness:A FirstAmendment Rationale for
Broadcasting's"Fairness"Doctrine, 37 U. CoLO. L. REv. 31, 32 (1964) (quoting Emerson,
Toward A General Theory of the FirstAmendment, 72 YALE L.J. 877, 902 (1963)).
116. Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 567 (1990) (quoting statements
from League of Women Voters and Red Lion).
117. Meredith, 809 F.2d. at 874.
118. Syracuse Peace Council, 2 F.C.C.Rcd at 5 (20).
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policy and constitutional issues together,""" public interest issues will
be considered as they arise in connection with the constitutional issues.
The main constitutional issues concern the existence of a "chilling
effect" and the effect of the increasing number of media outlets upon the
soundness of Red Lion. Each of these issues will be considered
separately. Other subissues to be considered are the findings by the
FCC in the 1985 Report that enforcement of the doctrine "acts to inhibit
the expression of unpopular opinion; ... places the government in the
intrusive role of scrutinizing program content;.., creates the opportunity for abuse for partisan political' purposes; and ... imposes unnecessary
costs upon both broadcasters and the Commission."12
Chilling Effect
The Court in Red Lion noted the warnings of broadcasters that
because of the requirements of the fairness doctrine, "broadcasters will
be irresistibly forced to self-censorship and their coverage of controversial public issues will be eliminated or at least rendered wholly
ineffective." 2 ' The Court stated that "should licensees actually
eliminate their coverage of controversial issues, the purposes of the
doctrine would be stifled." 2 2 The Court noted the FCC's reassurances
that the danger was speculative at best, and stated that if enforcement
of the doctrine actually did "have the net effect of reducing rather than
enhancing the volume and quality of coverage, there will be time enough
to reconsider the constitutional implications."' 23 The Court in a later
decision re-extended the invitation to reconsider the constitutionality of
Courts,
the doctrine if signs of such a "chilling effect" were shown.'
commentators, and the FCC have seen these statements as a signal that
the Court might hold the doctrine unconstitutional if evidence of a
"chilling effect" were present.

A.

Actions of the FCC. In its 1985 Report, the Commission "determined that the fairness doctrine 'chills' speech, finding that 'in stark
contravention of its purpose, [the doctrine] operates as a pervasive and
significant impediment to the broadcasting of controversial issues of
119. Id. at (22).
120. Id. at 5043 (4).
121. Red Lion, 395 U.S. at 392.
122. Id.
123. Id.
124. League of Women Voters, 468 U.S. at 380. "As we recognized in Red Lion,
however, were it to be shown by the Commission that the fairness doctrine 'has the effect
of reducing rather than enhancing' speech, we would then be forced to reconsider the
constitutional basis of our decision in that case." Id. (quoting Red Lion, 395 U.S. at 393).
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public importance.'"' The conclusions of the 1985 Report were based
on comments of broadcasters and data provided by interested parties.
The Commission in Syracuse Peace Council found on the basis of the
1985 Report that "[blecause the net effect of the fairness doctrine is to
reduce rather than enhance the public's access to viewpoint diversity, it
affirmatively disserves the First Amendment interest of the public."'
The Commission further found that because of the presence of a chilling
effect, "the fairness doctrine imposes substantial burdens upon the
editorial discretion of broadcast journalists and... is no longer narrowly
tailored to meet a substantial government interest and therefore violates
the standard set forth in League of Women Voters."'27 Many today
argue that reimposing the fairness doctrine would reinstate a chilling
effect that would, in turn, chill profits. 1"
First, it is important to recognize that the 1985 Report represents a
change in the FCC's position on the possibility of a "chilling effect." In
its 1974 Fairness Report, the Commission found that "[iun the years
since Red Lion was decided, we have seen no credible evidence that our
polices have in fact had the net effect of reducing rather than enhancing
the volume and quality of coverage." 29 The FCC took a similar
position in 1979.130 The FCC Chairperson who served from 1977 to
1981 later stated that he noticed no real evidence of a "chilling effect"
during his term.' 3 ' The 1985 Report thus represented a dramatic
change in position for the FCC; a change many argue was caused by a
change of administrations.

125.

Syracuse Peace Council, 2 F.C.C.Rcd at 5043 (4) (quoting 1985 Report, 102

F.C.C.2d at 169).
126. Id. at 5052 (59).
127. Id. at 5052 (60).
128.

Some state that the explosion of AM "talk radio" occurred only after the doctrine

was discarded. Before, broadcasters were afraid to air radio hosts presenting controversial
views on political issues and attacking political figures. Under this view, since AM radio
is struggling to compete with FM radio, and since talk radio is the most profitable
programming for AM stations, reimposing the doctrine might effectively kill many AM
stations by forcing broadcasters to drop such shows. Supporters of this view point to the
fact that many AM stations are already unprofitable. However, stations are unlikely to

drop such popular figures as Rush Limbaugh and Gordon Liddy precisely because of the
large profits available. Also, the fairness doctrine is not a strict requirement, but merely

requires a rough balance. Further, airing controversial liberal hosts could be just as
profitable as airing the present conservative hosts. Finally, some AM station owners have
no desire to make a profit, as their operations are essentially tax shelters.
129. 1974 FairnessReport, 48 F.C.C.2d at 8 (17).
130. In re the Handling of Public Issues Under the Fairness Doctrine and the Public
Interest Standards of the Communications Act ("1979 Report!), 74 F.C.C.2d 163 (1979). *
131.

Milda K. Hedblom, Returning Fairness to the Broadcast Media, 7 LAW &

INEQUALITY 29, 48 & n.97 (1988).
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Initially, some argue that broadcasters, upon whose comments the
1985 Report relied, are on weak ground in proclaiming a "chilling effect"
because of their inherent responsibilities to the public. The fairness
doctrine could not "chill the speech of a broadcaster who is acting
responsibly and in the public interest," since "the obligations to present
controversial issues and to permit opposing views coincide with accepted
practices of fundamental sound journalism."'32 The court in Red Lion
similarly noted that broadcasters were already "obligated to give suitable
time and attention to matters of great public concern." 3' The Court
in League of Women Voters has also stated that "if the public's interest
in receiving a balanced presentation of views is to be fully served, we
must necessarily rely in large part upon the editorial initiative and
judgment of the broadcasters who bear the public trust."3 4
The First Prong of the Doctrine and the "Chilling Effect." Any
"chilling effect" arguably could be combatted in practice by enforcing the
first prong of the doctrine more stringently; that is, by demanding that
broadcasters comply with the requirement of airing important and
controversial issues.'35 The FCC admits that in the past, the first
prong has hardly been enforced at all. 3 ' The FCC premises the
existence of a "chilling effect" on the fact that broadcasters can "restrictO
the amount and type of controverisial programming aired" and thus can

132. Mark A. Conrad, The Demise ofthe FairnessDoctrine: A Blow for Citizen Access,
41 FED. COMM. L.J. 161, 190 (1989).
133. Red Lion, 395 U.S. at 394.
134. League of Women Voters, 468 U.S. at 378.

135. See Richard Samson, Comment, Repeal of the FairnessDoctrine: Prologue to a
Farce,41 RUTdERS L. REV. 663, 674-75 (1989). Enforcing the first prong "will not only
minimize the chilling effect of past practices, but will maximize viewer enlightenment."
Id. at 675. The Supreme Court, in response to arguments that a "chilling effect" would
develop, stated that "if present licensees should ... prove timorous, the Commission is not
powerless to insist that they give adequate and fair attention to public issues." Red Lion,

395 U.S. at 393. The Commission itself found in 1974 that "licensee[s] ... will have to
take into account this Commission's requirement that he must provide a forum for the

discussion of public issues." 1974 Report, 48 F.C.C.2d at 8 (20). The Commission further
recited the Red Lion quote given above.
136. 1985 Report, 102 F.C.C.2d at 160 (27). See National Citizens Committee for
Broadcasting V.FCC, 567 F.2d 1095, 1100 n.13 (D.C. Cir. 1977), cert. denied, 436 U.S. 926
(1978) ("The FCC has only once sustained a complaint relating to the part one obligation.");
1985 Report, 102 F.C.C.2d at 190 n.173. See also RIcHARD E. LABUNSKI, THE FIRsT

AMENDMENT UNDER SIEGE 16 (1981). "Many observers feel that Part One has been
seriously neglected by the Commission." Id. The only time the F.C.C. found a licensee in
violation of the first prong of the doctrine was in In re Representative Patsy Mink, 59
F.C.C.2d 987 (1976).
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reduce the danger of not complying with the second prong." 7 This
premise implicitly assumes that the FCC would allow this behavior to
continue by not enforcing the first prong. The FCC asserts, and is
probably correct in asserting, that enforcing the first prong more
stringently would be an ineffective answer to a "chilling effect." 138
However, in 1974, the Commission stated that "it would clearly not be
acceptable for the licensee to adopt a 'policy of excluding partisan voices
and always itself presenting views in a bland, inoffensive - anner
,"139

Although broadcasters would attempt to comply after increased
enforcement by the FCC, the basic problem causing the chilling effect
would still remain and would still cause possible constitutional
difficulties in the form of excessive governmental intervention. 40
Nevertheless, the fact remains that by not enforcing the first prong, the
FCC has contributed to any "chilling effect."' 4' A stronger argument
in the FCC's favor is based on broadcasters' historical awareness of the
lack of enforcement. Since broadcasters have relied on the fact that the
first prong has traditionally been minimally enforced, 42 sudden
enforcement of the first prong would in effect strongly regulate content,
since broadcasters not in compliance would be forced to replace
entertainment programming with news programming. In today's
market, such a change would dramatically alter editorial decisionmaking.
The Costs of Complaints and Lawsuits. Critics of the fairness
doctrine argue that the high costs of responding to FCC actions against
broadcasters for violations of the doctrine cause a "chilling effect," since
broadcasters try to avoid such costs by running noncontroversial
programs. However, the FCC has not stringently enforced the doctrine.

137. 1985 Report, 102 F.C.C.2d at 161 (29).
138. Id. at 161 n.66.
139. 1974 Report, 48 F.C.C.2d at (41).
140. Don Lively, Media Access and a Free Press: PursuingFirst Amendment Values
Without Imperiling First Amendment Rights, 58 DENy. L.J. 17, 22 (1980). See Syracuse
Peace Council, 867 F.2d at 686 & n.13 (Starr, J., concurring). "Once it is accepted that
diverse viewpoints will be available to the public due to the growth of media outlets and
the elimination of part two of the fairness doctrine, [enforcing the first prong would]
unjustifiably burden[ I editorial discretion." Id. Of course, this analysis assumes that the
Commission was correct both in finding that a "chilling effect" exists and in finding that
the increase in media outlets will result in greater diversity of viewpoints.
141. Contra, 1985 Report, 102 F.C.C.2d at 170.
142. The Commission indicated in the 1949 and 1974 Reports that decisions as to the
first prong would normally be left to the discretion of the individual broadcaster. 1974
Report, 48 F.C.C.2d at 9; Report on Editorializing,13 F.C.C. 1251.
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For example, in 1973 and 1974, the Commission received 4,280 fairness
complaints and found against licensees in only nineteen instances.143
The FCC pursued only one violation from 1982 to 1986. M In response,
broadcasters argue that even though the obligations of the doctrine are
rarely enforced, the high administrative costs of responding to complaints cause them to skirt coverage of controversial issues.145 Also,
the possible penalties of being denied license renewal or being forced to
give up valuable air time to allow the complainant to respond are other
powerful deterrents to complete coverage. 146 In this view, the everpresent147potential of a fairness complaint is enough to cause a chilling
effect.

However, supporters of the doctrine dispute both this theory and the
supportingstatistics. In 1986, the commission forwarded to broadcasters
a total of six fairness complaints out of 5,509 complaints filed. 41 In
1973, the commission forwarded ninety-four out of approximately 2,400
complaints. 49 Such a low percentage does not support the claim of
constant high administrative costs. The Commission in 1974 stated that
"we find it difficult to believe that [the fairness doctrine] add[s]
significantly to the overall administrative burdens involved in operating
a broadcast station."15 0 Further, the reason so few complaints ever

143. Don Lively, supra note 140, at 22 n.54,
144. Conrad, supra note 132, at n.166; Hedblom, supra note 43, at 49-50. The FCC's
pursuit of this violation culminated in the Syracuse Peace Council litigation, which
ultimately resulted in the elimination of the fairness doctrine.
145. See Bruce Fein, First Class FirstAmendment Rights for Broadcasters, 10 HARv.
J.L. & PUB. POLY 81, 82 (1989). One media publication opines that the fairness doctrine's
"actual impact is to force stations either to avoid controversial issues altogether, or to open
themselves to endless bureaucratic battles with pressure groups and the Federal
Communications Commission." Derailingthe FairnessDoctrine, ELECTRONIC MEDIA, Sept.
27, 1993.
146. Christopher William Jones, Regulation of Broadcast News: First Amendment
Perils of Conflicting Standardsof Review, 48 FORDHAM L. REV. 1226, 1232 (1980).

147. The Commission in its 1985 Report stated that:
[While it is true that we do not often determine, after review of a fairness
doctrine complaint, that it is appropriate for us to request the broadcaster to

explain how its programming comports with the fairness doctrine, this fact merely
demonstrates that the vast majority of... complaints we receive lack colorable
validity .

. .

.

[We believe that the paucity of actionable ...

complaints is

probative of the fact that most licensees comport with the doctrine.
102 F.C.C.2d at 185 (62).
148. Conrad, supra note 132, at n.167. "Between 1984 and 1986, the F.C.C. received
19,565 fairness complaints" and only forwarded eighteen to licensees. Richard Zoglin,
Crying Foul Over Fairness,TIME, July 6, 1987, at 80.
149. 1974 Report, 48 F.C.C.2d at 8 (19).
150. Id. at 8(20).
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proceed to broadcasters results from the initial screening process
performed by the FCC.'51 The Commission has stated that "complaints
are not forwarded to the licensee for his comments unless they present
primafacie evidence of a violation. Thus, broadcasters are not burdened
with the task of answering idle or capricious complaints."" 2 The
burden of proof is on the complainant, who must meet several requirements for his or her complaint to even be considered for forwarding. 53
In 1983, it was estimated that as to inquires involving fairness doctrine
complaints, "the likelihood is about 1/10 of 1 percent that a given
licensee will receive an adverse determination in any given year." 54
Similar statistics have been given for the period from 1973 to 1976.155
When the FCC does examine a licensees' compliance with the fairness
doctrine, it has traditionally limited its role to deciding whether the
licensees' determination is reasonable.'" The FCC has stated that
"there is no requirement that any precisely equal balance of views be
achieved," and has left such decisions to the discretion of the licensee." 7 Even when the FCC did sanction a broadcaster, the typical
sanction was a letter of admonition. 55 This seems to place the FCC
in the position of ensuring that a "chilling effect" does not occur by
sending broadcasters only those complaints that deserve to be remedied.
Thus, if a chilling effect does exist, it159arguably results from the FCC's
failure to properly perform its duties.
Of course, since viewers who believe that a fairness violation has
occurred must first complain to the broadcaster before sending a formal
complaint to the FCC, broadcasters must devote resources to examining

Id.
152. Id. at 8 (19).
153. See In re Fairness Doctrine in the Handling of Controversial Issues of Public
Importance ("Fairness Doctrine Primer"), 40 F.C.C. 598 (1964); In re Federation of Citizens
Associations of the District of Columbia, 21 F.C.C.2d 12 (1969).
154. Democratic Nat'l Comm. v. FCC, 717 F.2d 1471, 1478 n.5 (D.C. Cir. 1983).
155. LABUNSKI, supra note 136, at 157.
156. In re Accuracy in Media, Inc., 94 F.C.C.2d 501 (1983) (Broadcast Bureau accepted
licensee's statement that broadcast did not concern controversial issue ofpublic importance;
FCC declined to review decision); In re Council on Religion and the Homosexual, Inc., 68
F.C.C.2d 1500 (1978) (licensee's determination that programs did not prevent controversial
question rejected as unreasonable). The Commission stated that its role was "not to
substitute our judgment for that of the licensee but merely to review that judgment for
reasonableness." 68 F.C.C.2d at 1507 (24).
157. 1974 Report, 48 F.C.C.2d at (18).
158, Id.
159. See Democratic Nat7 Comm., 717 F.2d at 1475. "To preclude the chilling effect
that these insubstantial complaints might cause, the Commission has made the setting
forth of a prima facie case into 'a formidable procedural barrier.'" Id.
151.
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Thus broadcasters must essentially "screen" the
such complaints.'
complaints themselves, since their goal is to avoid having the FCC
obtain any "prima facie" complaints.16 ' Even so, broadcasters who
engage in this process do it by choice, since even after the FCC screens
the complaints, the broadcaster has another chance to come to agreement with the complainant themselves and avoid further intervention
by the FCC.
As to the argument that litigating fairness doctrine complaints is
extremely expensive, litigating a fairness claim consumes much less time
and money than litigating a libel claim. 62 However, smaller broadcasters are hit harder by the costs of responding to complaints, and
many smaller broadcasters serve in areas with fewer outlets, so that any
"chilling effect" on such broadcasters would have a disproportionate
Not to be forgotten,
effect on the variety of viewpoints available.6
though, is the extremely small number of complaints that actually reach
the litigation stage. Based on the small number of complaints that even
survive the screening process by the FCC, only a small percentage of
broadcasters have ever actually engaged in litigation over fairness
violations.
Even if the fairness doctrine does add costs to the operating of stations
by broadcasters;
[A]ny form of government regulation will impose certain costs or

burdens of administration on the industry affected. The point is not
whether some burden is involved, but rather whether that burden is
justified by the public interest objective embodied in the regulation .
...
[In view of the public's paramount right to be informed, some
administrative burdens must be imposed on the licensee in this area.
These burdens simply "run with the territory."' 4
Under the constitutional "balancing" test, the costs to broadcasters must

be weighed in the balance in considering the struggle between the First
Amendment rights of broadcasting and the rights of the public. The
statistics showing the infrequency of sanctions support the argument

160. Broadcast Procedure Manual, 49 F.C.C.2d 1, 5 (1974).
161. "Many of these complaints require no more than the cost of a stamp or a phone
call to resolve." H.R. REP. No. 101-247, pt. 4, at 569.
162. Id. at n.168. But see Note, Cable and Teleuision, 5 LOY. ENT. L.J. 165, 222 & n.49

(Although FCC found in favor of small station on fairness complaint, station spent $20,000
in legal fees and 480 man hours of time over two and one half years in handling
complaint).
163. Bruce Fein, supra note 145, at 82; Cable and Television, supra note 162, at 27.
164. 1974 Report, 48 F.C.C.2d at 8 (20).
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that such costs are relatively slight as compared to the population of
broadcasters as a whole.
Attacks on the Supporting Data. Critics, including members of
Congress, of Syracuse Peace Council and the 1985 Fairness Report have
repeatedly attacked the data underlying the Commission's conclusion
that the fairness doctrine has a "chilling effect.""'5 Members of the
House and Senate have characterized the reports as "'factually flawed,
... based on erroneous legal analysis, and ... entitled to no deference:'
and as lacking "'detailed and well-documented evidence.'"' s Critics
have charged that the studies on which Syracuse Peace Council and the
1985 Report were based were inherently biased and composed of too
small a sample.167 The FCC relied on data and comments provided by
broadcasters for its 1985 Report,'6 and relied primarily on remarks
from broadcasters as evidence of a "chilling effect."16 9
Significantly, in its 1974 Report the FCC found that the fairness
doctrine did not have an overall chilling effect. 70 "Obviously, broadcasters do not represent the most unbiased source: They have a strong
interest in gaining independence from agency regulation."' Even the
D.C. Circuit Court of Appeals, when reviewing the FCC's findings in
Syracuse Peace Council, agreed with the observation that the study was
"'merely a series of anecdotal accounts'" and was "'not based on a
statistically valid sample of broadcasters' experiences.'"' 72 A former
chairman of the FCC noted that on the basis of the Commission record,
"whether the doctrine increased or decreased the coverage of controversial issues of public importance remains unknown."'73 A House

165. See, e.g., H. R. REP. No. 101-247, pt. 4. After stating that the "Commission relies
heavily on the forty-five examples noted by the National Association of Broadcasters" to
demonstrate a chilling effect in the 1985 report, id. at 566, the report proceeds to dissect
the examples and find many of them to be "writeups of previously decided cases ...
statements made during the 1975 Senate hearings on the Fairness Doctrine repeal ...
[statements] presented to a House Subcommittee in 1968, 16 years ago... excerpts taken
in and out of context from published books and articles... [and] mere policy statements,

not specific incidents, stories, or events." Id. at 566-67.
166. Hedblom, supra note 43, at 47 (quoting Senate and House Committee Reports).
167. Conrad, supra note 69, at n.167.
168. Syracuse Peace Council, 2 F.C.C.Rcd at 5043 (3).

169.
170.
171.
172.

1985 Report, 102 F.C.C.2d at 180-181.
1974 Report, 48 F.C.C.2d at 8.
Samson, supra note 135, at 670.
Syracuse Peace Council, 867 F.2d at 664 (quoting remarks by the United Church

of Christ); see Roger S. Antao, Fairness Doctrine, 63 ST. JOHN'S L. REV. 556, 566 (1989).
173. Rosel H. Hyde, FCC Action Repealing the Fairness Doctrine: A Revolution in
BroadcastRegulation, 38 SYRACUSE L. REV. 1175, 1186 (1987).
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committee report noted an interchange between then-Chairman of the
Commission Mark Fowler and then-Chairman of the Subcommittee on
Telecommunications and Finance, Mr. Dingell:
Mr. Dingell. Did you have anything other than anecdotal mention
about the desperate state of mind in which broadcasters found themselves or did you have some statistical information about the number
of programs they would have put on but for the Fairness Doctrine?
Mr. Fowler. We did not have statistical information per se but.., as
I just said, [the anecdotal evidence] is highly relevant and probative on
the question of whether or not broadcasters are chilled by the operation
of the Fairness Doctrine and we so found.174
However, since broadcasters, by admitting that they have lessened or
stopped coverage of controversial events, are in effect admitting that
they have violated the first prong of the doctrine, arguably their
"statements against interest" should be extended full belief.17 Of
course, since the FCC has rarely enforced the first prong, such reasoning
is suspect; the benefits of having the FCC eliminate the doctrine far
outweighed the remote risk of being penalized for violating the first
prong. However, as the court in Syracuse Peace Council noted, "in the
absence of either any statistically valid evidence on the other side, or
even a suggestion of how the Commission could have constructed a
statistically valid study, we are perplexed as to what the Commission
176
was supposed to have done" to come up with more convincing data.
If broadcasters were truly so worried about the financial burdens
caused by complaints against them based on the second prong, then
broadcasters would have strong incentives to do whatever was necessary
to have the doctrine eliminated. Actually, in light of the many factors
that editors and broadcasters consider in deciding on the scope of
77
coverage, any survey would probably yield inaccurate results at best.

Surveys might not be the best instrument to use in weighing the
constitutional rights of groups with conflicting interests.
Another criticism of the underlying data of the 1985 Report also
focuses on a possible bias of broadcasters providing the comments.

174. H.R REP. No. 101-247, pt. 4, at 567.
175. Syracuse Peace Council,2 F.C.C.Rcd at 5050 (46) n.129 & accompanying text. See
HENRY GELLER, THE FAIRNESs DOCTRINE IN BROADCASTING 6 (1973).
Even if a
broadcaster does experience a chilling effect because of the potential "expense and

mechanics of justifying his fairness[,] ... no broadcaster will volunteer that damning
indictment of his commitment to the public interest." Id. The Commission made a similar
observation in its 1985 Report. 102 F.C.C.2d at 181 (58).
176. Syracuse Peace Council, 867 F.2d at 664.

177. See id. at 664-65.
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Broadcasters' claims of a "chilling effect" could merely be an effort to
cover up a decline in news coverage caused by their programming, of
more profitable entertainment shows. - Such a self-created decline in
news coverage is arguably a violation of not only the first prong of the
17
doctrine, but also of the more general public trustee requirement.
In support of this view, critics charge that since the demise of the
doctrine in 1987, less, rather than more, controversial issues have been
covered by the broadcast media. 79 Instead, stations have programmed
more entertainment material in an effort to increase profits. 180
The Changing Nature of Programming. In light, of the FCC's
lack of enforcement of the. first prong of the doctrine, the move to
entertainment might be a trend unrelated to the elimination of the
doctrine.' 8 ' Even so, the change in programming is significant. If the
result of a "chilling effect" is to lessen coverage of controversial events,
and a similar effect is occurring in the absence of the doctrine, then
reinstating the doctrine might not put an undue burden on the First
Amendment rights of broadcasters or the .public. Determining the
relationship between the change in programming and the effect of
eliminating the doctrine is difficult. Statistics offered as to the increase
of entertainment are partisan and almost useless. However, statistics
might be beside the point. The important consideration is whether
remaining news broadcasts and other issue-oriented shows have
increased the quality of their coverage. While such qualitative analysis
is necessarily subjective, at least one commentator has noted a decline
in the quality of both national and local news coverage since the demise
of the doctrine.8 2

178. Henry Geller, Broadcastingand the Public Trustee Notion: A FailedPromise, 10
HARV. J. L. & PUB. POLY 87, 88 (1991).
179. 139 Cong. Rec. S1434 (daily ed. February 4, 1993) (statement by Sen. Hollings).
180. Id.; Hedblom, supra note 43, at 49. "If broadcasters have avoided airing
controversial material ... it is more likely a result of competitive pressure for more
profitable use of time or a wish to avoid irritating viewers or listeners." Id.
181. See Geller, supra note 178, at 88.
Generally, the small station owner does not want to broadcast controversial issues;
all he wants is to sell soap, to play music. So there is a natural absence of
programs with informational content, and the fairness doctrine serves only to
reinforce the tendency to avoid controversial and news-worthy programs because
small broadcasters are not eager to get involved in issues that may require them
to incur legal fees.
182. Cass R. Sunstein, Free Speech Now, 59 U. CHI. L. REV. 255, 280-82 (1992). As to
local news:
During a half-hour of news programming, no more than eight to twelve minutes
involves news. Each story that does involve news typically ranges from twenty
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Balancing The "Chilling Effect" Against Public Access. The
elimination of the fairness doctrine raises the issue of the ability of the
public to gain access to air time. Under the Cullman doctrine, part of
the fairness doctrine, broadcasters airing one side of a controversial
issue were required to give response time to proponents of the other side,
even if such proponents were unable to pay for air time."s After the
elimination of the doctrine, members of the public now must pay for
response time: because of the rising expense of air time, any supposed
ability to gain access is actually almost impossible. Thus, the freedom
of speech of the general public has in actuality been lessened by the
demise of the doctrine. l " This abridgment of the public's First Amendment rights must be balanced against any "chilling effect" experienced
by journalists.185
The Cullman doctrine issue reveals the importance of the FCC's
decision to characterize the constitutional question as whether the
doctrine "furthers the paramount interest of the public in receiving
This statement
diverse and antagonistic sources of information."'
sidesteps the "public trustee" notion by failing to consider the rights of
the public to gain access to monopolized frequencies. The FCC sidesteps
the Cullman doctrine in its determination of the constitutionality of the
doctrine. Before 1987, smaller groups with few resources relied on the

to thirty seconds. Even the news stories tend to focus on fires, accidents, and
[Tihere has been great
crimes instead of issues of government and policy ....
emphasis on features'--dealing with popular actors, or entertainment shows ....
Economic pressures seem to be pushing local news in this direction even if
reporters might prefer to deal with public issues more seriously.
Id. at 281. "With respect to'network news, the pattern is similar. In 1988, almost sixty
percent of the national campaign coverage involved horse race issues-who was winning,
who had momentum-while about thirty percent involved issues and qualifications." Id.
183. In re Responsibility Under the Fairness Doctrine, 40 FCC 576 (1963). See
Syracuse Peace Council, 2 F.C.C.Rcd at 5047 (27, 28, 29). See generally Daniel L. Brenner,
Monroe E. Price & Michael I. Meyerson, Cable Television And Other Non-Broadcast Video
6.07 (1) (c) (1992).
184. Congressional supporters of the move to codify the fairness doctrine emphasize
that the fairness doctrine "permitted those who do not own broadcast stations to
participate in important public debates," and that "[ilt was the only vehicle through which
members of the public could respond effectively to one-sided presentations of controversial
issues by station owners." 139 CONG. R8c. 51434 (daily ed. Feb. 4, 1993).
185. 139 CONG. REC. 81434 (daily ed. Feb. 4, 1993); Roger Antao, supra note 102, at
570.
186. Syracuse Peace Council, 2 F.C.C.Rcd at 5052 (58). See TRAC, 801 F.2d. at 516.
"The basic purpose of the fairness doctrine is to ensure that the American public not be left
uninformed." Id. (citing Green v. FCC, 447 F.2d 323, 329 (D.C. Cir. 1971)).
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fairness doctrine and the Cullman doctrine to ,have their views
aired."8 7 Without these doctrines, such views, especially if they are
unpopular, are effectively silenced. *Even'if such groups have the money
to purchase air time, the broadcaster has full discretion to refuse to air
the messages.
Of course, such a right to gain access also creates the potential for
abuse. Powerful associations and corporations can also utilize the
doctrine to "encourage" broadcasters to give them more favorable
coverage. For example, when a radio station aired editorials opposing
a $281 million rate increase by a Florida power company, the power
company contacted the FCC and asked that the station's license be
revoked on the basis of fairness doctrine violations.l"
The radio
station responded that it had broadcast over 100 statements favoring the
utility.189 Groups with large resources are more able to actively
pursue a fairness doctrine complaint and receive response from the
Commission, because such groups can mobilize larger forces of lawyers.
Thus, the potential for abuse must be weighed in the balance along with
the need for providing access to groups that cannot afford to get their
message to the public.
The Danger of Governmental Pressure. Another criticism of the
fairness doctrine centers on the pressures that the government can bring
to bear on the regulated community of broadcasters. "Individuals who
must obtain permission to engage in activity protected: by the First
Amendment are vulnerable to the various sub silentio pressures that
prior approval permits ....
They may... find it easier to tailor their
views to the wishes of the licensor rather than risk its displeasure."9 '
Under this view, members of government can place pressure on licensees
to abide by certain political viewpoints in broadcast programming in
order to more easily renew their licenses.
Justice Douglas, in criticizing the doctrine, stated that "[ilt puts the
head of the camel inside the tent and enables administration after
administration to toy with TV or radio in order to serve its sordid or its
benevolent ends."19 Such government pressure could in effect cause

187. Richard Lacayo, Special.InterestGroupsAre Using The Power Of TV, N.Y. TIMES,
March 11, 1984, at B25.
188. F.C.C. Due To Rule On Radio Station's Fairness,N.Y. TIMES, April 15, 1983, at
A16, col. 4.

189. Id.
190. David L. Bazelon, FCC Regulation of the Telecommunications Press, 1975 DUKE
L. J. 213, 214-15 (1975).
191. Columbia BroadcastingSystem, Inc., 412 U.S. at 154 (Douglas, J., concurring).
"Government has no business in collating, dispensing, and enforcing subtly or otherwise,
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a "chilling effect" in that broadcasters would be unwilling to broadcast
ontroversial political issues. If broadcasters did air material critical of
the adminstration, theadministration could arrange to have a battery
of complaints filed against the broadcaster, resulting in costs of time and
money to, the broadcaster, and ultimately, resulting in an end to
criticism." The Commission recognized this danger and stated that:
..T]he broadcast industry is one which is characterized by pervasive
regulation. The fact of this pervasive regulatory authority, including
the intrusive power over program content occasioned by the fairness
doctrine, provides government officials with the dangerous opportunity
to abuse their ...power in an attempt either to stifle opinion with

which Ithey disagree or to coerce broadcasters to favor particular
viewpoints which further partisan political objectives."'
Commentators have provided examples of several administrations
94
applying pressure on broadcasters to squelch on-the-air criticism.
While pressure from government figures has probably caused a
"chilling dffect" in occasional instances, without more data, any such
effect cannot by itself render the doctrine constitutionally suspect under
the "balancing" test. Administrative agencies by their nature are
susceptible to pressure from the current administration, and the danger
of administrative powers being misused is always present. Of course,
when First Amendment rights are endangered, the danger of such
pressure being applied should arguably be scrutinized more carefully.
Also, ever though such incidents might be rare, "[elven where there has

been no explicit threats by government officials, a mere perception that

any set of ideas on the press. Beliefs, proposals for change, clamor for controls, protests

against any governmental regime are protected by the First Amendment against governmental ban 6r control." Id. at 155-156.
192. Virginia I. Postrel, StaticAhead for Unfettered Talk Radio; The Eminently Unfair
'FairnessDdctrine'isSneaking Back as a PoliticalTool, L. A. TIMES, August 20, 1993, at
B7. Postrel lists such uses of the fairness doctrine by the Kennedy, Johnson, and Nixon

administrations.
Clinton 'Administration officials aren't likely to be any more scrupulous about

protecting free speech and editorial independence. Indeed, given the Administration's troubles with talk-show listeners-the outpourings against Zoe Baird, gays
in the nl"litary-it's hard to imagine that the Clintonites wouldn't use the law to

muzzle their enemies.
Id. The Commission in its 1985 Report also gives examples from several administrations.
1985 Report, 102 F.C.C.2d at 192 (75). See FRED W. FRIENDLY, THE GOOD Guys, THE BAD
GuYs, AND THE FIRST AMENDMENT (1976).
193. 1985 Report, 102 F.C.C.2d at 192 (74).
194. See, e.g., FRED W. FRIENDLY, THE GOOD Guys, THE BAD Guys, AND THE FIRST

AMENDMEN+ (1976).
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such abuse could occur may itself have an inhibiting effect."195 But
taken alone, this possible "chilling effect" does not seem to outweigh the
interests of the public.'"
The Effect of a Chilling Effect: A Mini Conclusion. Whether
the fairness doctrine in practice has caused any "chilling effect" is almost
impossible to determine. However, even critics of the doctrine admit
that it was not stringently enforced, and the doctrine was never intended
to do more than provide a rough balance and prevent egregious cases of
one-sided programming.1
As one commentator notes, "the fairness
doctrine is designed to afford great leeway to the broadcast licensee in
making judgments regarding viewpoints presented on any issue,
appropriate spokesmen or format, and many other programming
aspects."" ' The FCC in 1974 stated that:
In evaluating the possible inhibitory effect of the fairness doctrine, it
is appropriate to consider the specifics of the doctrine and the
procedures employed by the Commission in implementing it. When a
licensee presents one side of a controversial issue, he is not required to
provide a forum for opposing views on that same program or series of
programs. He is simply expected to make a provision for the oppposing
views in his overall programming. Further, there is no requirement
that any precisely equal balance of views be achieved, and all matters
concerning the particular opposing views to be presented and the
appropriate spokesmen and format for their presentation are left to the

195. 1985 Report, 102 F.C.C.2d at n.183. See also Columbia BroadcastSystems, Inc.,
412 U.S. at 164-65 (Douglas, J., dissenting) (criticizing the fairness doctrine's susceptibility
to government abuse).
196. However, perhaps the number of actual instances in which government pressure
has been applied is irrelevant. Even though such incidents might be rare, "[elven where
there has been no explicit threats by government officials, a mere perception that such
abuse could occur may itself have an inhibiting effect.' 1985 Report, 102 F.C.C.2d at n.183.
But such a perception is caused not so much by any effect of the doctrine as by those
playing up the frequency of the occurrences of abuse.
197. The FCC has previously stated that:
To the extent that the Commission exercises some direct control of programming,
it is primarily through the fairness doctrine and political broadcasting rules
pursuant to Section 315. In beth cases the Commission's role is limited to
directing the licensee to broadcast some additional material so as not to
completely ignore the view points of others in the community . ... These
regulations are extremely narrow, the Commission's role is limited by strictly
defined standards, and the licensee is left with virtually unrestricted discretion
in programming most of the broadcast day.
F.C.C. v. WNCN Listeners Guild, 450 U.S. 582, 599 (1981) (quoting In re Changes in the
Entertainment Formats of Broadcast Stations, 66 F.C.C.2d 78, 83 (1977)).
198. HENfY GELLER, THE FAIRNESS DOCTRINE INBROADCASTING (1973).
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licensee's discretion subject only to a standard of reasonableness and
good faith.1 4I
Also, economic forces encouraging broadcasters to devote more air time
to entertainment programming seem just as responsible for any "chilling
effect. "2oc Thus, the presence of a "chilling effect" alone does not seem
a sufficient basis to declare the fairness doctrine unconstitutional,
despite the invitation of the Supreme Court in Red Lion, However, the
result will depend upon how closely the Supreme Court scrutinizes the
findings of fact by the Commission in the 1985 Report and in Syracuse
Peace Council, and also upon the extent of the Court's reliance on the
findings of fact accompanying the Fairness in Broadcasting Act.
B.

The Scarcity Rationale

The importance of the scarcity rationale arises primarily in determining the value of Red Lion as precedent. Depending on what kind of
"scarcity" the Court is interpreted as relying upon, Red Lion can be seen
either as strong precedent or as outdated and infirm. Before beginning
a discussion of the scarcity rationale, definitions of the two most widely
recognized types of media scarcity are required. Numerical scarcity
refers to the number of media outlets to which persons have access. '
Allocational or frequency scarcity refers to the .limited supply of
electromagnetic spectrum space and the high demand for such space by
persons, equipped technically and financially to broadcast on the
spectrum. 20 2
The Broadcaster as Public Trustee. The spectrum scarcity
rationale relies on the public interest rationale for its support, that is,
the theory that broadcasters, in return for obtaining at no cost the
monopoly of a scarce frequency, trade a portion of their First Amendment rights." 3 The public interest is labeled as the source of the

199. 1974 Report, 48 F.C.C.2d at (18).
200. As one observer noted at the time the fairness doctrine was eliminated, "'Don't
think there will be a significant increase in public affairs on TV because it's much more
profitable to do other things.'" Otto Friedrich, Edging the Government Out of TV, TIME
Aug. 17, 1987, at 58 (quoting Ben H. Bagdikian, Dean of the graduate school of journalism

at the University of California).
201. Hedblom, supra note 43, at 41.
202, Id.

203. See Ferris & Leahs, supra note 100, at 313-314. "The Supreme Court has found
that the government may attach conditions to the provision of government benefits even
where those conditions may involve the relinquishment of constitutional rights.' Id. See
also 135 CONG. REC. E64 (daily ed., Jan. 3, 1989) (remarks of Sen. Dingell) ("The federal
government... grants to broadcasters exclusive rights to broadcast frequencies. In return
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FCC's power to regulate. ° Section 303 of 47 U.S.C. states that "the
Commission, from time to time, as public convenience, interest, or
necessity requires, shall ...

(f) Make such regulations ...

as it may

deem necessary."0 5 Also, the Commission will grant licenses "if public
convenience, interest, or necessity will be served thereby,"2' and will
renew licenses "if the Commission finds that public interest, convenience,
and necessity would be served. 2 7 The Court in Red Lion found that
the FCC had been given a "mandate ...

to assure that broadcasters

operate in the public interest," and that this mandate was "broad enough
to encompass ...

regulations [issued by the FCC]. "208

Further, 47

U.S.C. § 315 states that broadcasters have the obligation "to operate in
the public interest and to afford reasonable opportunity for the discussion of conflicting views on issues of public importance."2 The Court
in Red Lion interpreted this language to mean that "Congress... [had]
announced that the phrase 'public interest[ ]' ... imposed a duty on
broadcasters to discuss both sides of controversial public issues."210
The Supreme Court later stated that "our cases have taught that, given
spectrum scarcity, those who are granted a license to broadcast must
serve in a sense as fiduciaries for the public by presenting 'those views
and voices which are representative of [their] communities and which

for the monopoly rights to this precious resource, the government asks only for 'fairness.'"); Office of Comm. of United Church of Christ v. FCC, 425 F.2d 543 (D.C. Cir. 1969).
By whatever name or classification, broadcasters are temporary permittees-fidu-

ciaries--of a great public resource and they must meet the highest standards
which are embraced in the public interest concept. The Fairness Doctrine plays
a very large role in assuring that the public resource granted to licensees at no

cost will be used in the public interest.
Office of Communication of United Church of Christ,425 F.2d at 548.
204. Geller, supra note 178, at 87. Congressman White in 1926 stated that [ilf enacted
into law, the broadcasting privilege will not be a right of selfishness. It will rest upon an
assurance of public interest served." 67 CONG. REc. 5479 (1926) (remarks of Congressman

White).
205. 47 U.S.C. § 303 (1991).
206. Id. § 307 (a) (1991).

207.
208.
209.
210.

Id. § 307 (c)(1991).
Red Lion, 395 U.S. at 380.
47 U.S.C. § 315 (1991) (emphasis added).
Red Lion, 395 U.S. at 380.
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would otherwise ... be barred from the airwaves.'" 211

Thus the

Supreme Court once again recognized the public interest theory.212
The Public Interest Is Not Enough. Proponents of the doctrine
argue that broadcasters should be willing to give up a portion of their
First Amendment rights in return for enjoying "Itihe extremely high
profitability of broadcasting in the United States."21 I However, while
the "public interest" gives the FCC broad powers, and broadcasters as
"public trustees" have broad duties to the public, a constitutional
balancing test is still necessary to ensure that the First Amendment
rights of broadcasters are not infringed upon more severely than
necessary. ". . . [Tihe term 'public trust' expresses the result of a
complicated process of constitutional reasoning by a deceptively simple
formula." 214 Thus, the battle over the "public trustee" notion still boils
down to the need to balance the rights of broadcasters and the public.
Frequency Scarcity or Numerical Scarcity? The scarcity of
broadcast frequency, or frequency scarcity, has long been used as the
rationale for broadcast regulation by the federal government. 215 The

211. League of Women Voters, 468 U.S. at 377. Members of Congress, in attempting
to codify the fairness doctrine, have also emphasized the "public trustee" notion:
The doctrine serves as a surrogate for other methods of licensing that would have
permitted more people to own stations. In effect, it permits nonowners to become
temporary licensees and the public to receive additional views. By codifying-which is the intent of the measure vetoed by the President-the fairness
doctrine, the committee intends to preserve this original allocation of rights and
responsibilities.
133 CONG. R1EC.S8438 (daily ed. Tuesday, June 23, 1987). The District of Columbia Court
of Appeals stated in 1966 that "[aifter nearly five decades of operation the broadcast
industry does not seem to have grasped the simple fact that a broadcast license is a public
trust subject to termination for breach of duty." Office of Communication of United Church
of Christ v. FCC, 359 F.2d. 994, 1003 (D.C.Cir. 1966).
212. Members of Congress currently attempting to codify the doctrine also emphasize
that the public interest standard lies behind the fairness doctrine.
The fairness doctrine evolved out of the basic premise that broadcasters are
licensed to serve the public interest. This regulation was the direct result of the
scarcity of the electromagnetic spectrum and the limited number of broadcast
channels in each market, as well as the lack of competition to the broadcasters.
Because it is impossible to provide channels to everyone that would like to operate
a broadcast station, those who have the privilege of being assigned a channel have
special obligations to operate as public trustees.
137 CONG. REC. S568 (daily ed. Jan. 15, 1991) (statement of Sen. Hollings).
213. Hedblom, supra note 43, at 44.
214. Brandywire-MainLine Radio, Inc., 473 F.2d. at 68 (Bazelon, C.J., dissenting).
215. See League of Women Voters, 468 U.S. at 376 n.11; National BroadcastingCorp.,
319 U.S. at 226-227.
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Court in Red Lion stated that lilt does not violate the First Amendment
to treat licensees given the privilege of using scarce radio frequencies as
proxies for the entire community, obligated to give suitable time and
attention to matters of great*public concern."2 16 The Court considered
and rejected the argument that the scarcity rationale/public trustee
theory was no longer valid because of the greater number of sources. 17
The court noted that "scarcity is not entirely a thing of the past,"21 "
and discussed the many new uses for the frequency spectrum.2 19
Shortly after Red Lion,'the Supreme Court once again spoke of the
scarcity rationale in terms of frequency scarcity. "Unlike other media,
broadcasting is subject to an inherent physical limitation. Broadcast
frequencies are a scarce'resource; they must be portioned out among
applicants. All who possess the financial resources and the desire to
communicate by television or radio cannot be satisfactorily accommodated."' 0 The Supreme Court in League of Women Voters indicated that
it might reconsider the constitutionality of the fairness doctrine if shown
that the factual basis for the "scarcity rationale" had eroded since Red
Lion. The Court stated that while "[tihe prevailing rationale for
broadcast regulation based on spectrum scarcity has come under
increasing criticism in recent years," the Court was "not prepared.., to
reconsider our longstanding approach without some signal from Congress
or the FCC' that technological developments have advanced so far that
some revision'of the system of broadcast regulation may be required. v 21 Critics of the fairness doctrine interpreted this statement
to mean that the Court considered Red Lion to be based on numerical
scarcity as well as frequency scarcity.222 However, in 1990, the

216. Red Lion, 395 U.S. at 394.
217. Id. at 396-397.
218. Id at 396.
219. Id. at 397.
220. Columbia BroadcastSystems, Inc., 412 U.S. at 101.
221. League of Women Voters, 468 U.S. at 376 n.11.
222. See Syracuse Peace Council v. FCC, 867 F.2d 654 (D.C. Cir. 1989) (Starr, J,,
concurring). Judge Starr stated that "under the Red Lion framework... the constitutionality of the fairness doctrine is linked in part to technological developments (and behavior)
in the communications marketplace.' Id. at 681. The D.C.' Circuit Court of Appeals has
harshly criticized the scarcity rationale, stating that "[elmploying the scarcity concept as
an analytic tool, particularly with respect to' new and unforseen technologies, inevitably
leads to strained reasoning and artificial results.' TRAC, 801 F.2d. at 508. See also
L*veday v. FCC,, 07 F.2d 1443, 1458 (1983):'
Today when the number of broadcast stations not only far exceeds the number
when the Communications Act was adopted.., but rivals and perhaps surpasses
the number of newspapers and magazines in which political messages may

effectively be carried, it seems unlikely that the First Amendment protections of
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Supreme Court, in Metro Broadcasting,Inc. v. FederalCommunications
Commission,m indicated that the scarcity rationale might still be
viable. The Court stated that "wle have long recognized that '[because
of the scarcity of [electromagnetic] frequencies, the Government is
permitted to put restraints on licensees in favor of others whose views
This statement
should be expressed on this unique medium.'"
indicates that the Court may have reconsidered the dicta in League of
Women Voters, and might in the future hold Red Lion as precedent
despite an increase in the number of frequencies. However,, the
language in Metro Broadcastingis merely a quote from Red Lion itself.
Ultimately, the Court will have to look to the ambiguous language of
Red Lion to determine whether the scarcity rationale expressed in that
opinion depends solely on frequency scarcity, and is thus unaffected by
technological change, or whether the rationale depends also on numerical scarcity and is declining in value from year to year.
The FCC's Interpretation of the Scarcity Rationale. The FCC,
in concluding that the doctrine was unconstitutional, characterized the
soundness of the Red Lion decision as being based upon numerical
22 5
scarcity, and thus upon the state of telecommunications technology.
The FCC stated that "in the Red Lion decision itself, the Court indicated
that advances in technology could have an effect on its analysis of the
"The
constitutional principles applicable to the. electronic media."'
Commission found that in recent years there had. been an explosive
growth in both the number and types of outlets providing information to
the public. Hence, the Supreme Court's apparent concern that listeners
and viewers have access to diverse sources of information has now been

broadcast political speech will contract further, and they may well expand.

Id. at 1459.
223.

497 U.S. 547 (1990).

224. Id. at 566-67 (quoting Red Lion, 395 U.S. at 390).
225. Syracuse Peace Council, 2 F.C.C.Rcd at 5052.
226. Id. See Meredith Corp. v. FCC, 809 F.2d at 867 (The Red Lion decision "was

expressly premised on the scarcity of broadcast frequencies 'in the present state of
commercially acceptable technology' as of 1969." Meredith, quoting Red Lion at 388);
Columbia Broadcasting Sys., Inc. v. Democratic Nat'l Comm., 412 U.S. 94, 158 n.8

("Scarcity may soon be a constraint of the past, thus obviating the concerns expressed in
Red Lion. It has been predicted that it may be possible within 10 years to provide
television viewers 400 channels through the advances of cable television."). See also
Syracuse Peace Council v. FCC, 867 F.2d 654 (D.C., Cir. 1989) ,(Judge Starr, concurring).
Judge Starr stated that "under the Red Lion framework ...the constitutionality of the
fairness doctrine is linked in part to technological developments (and behavior) in the
communications marketplace." Id. at 681.
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allayed."2 7 The FCC stated that the increase in the number of media
outlets demonstrated that the doctrine was no longer narrowly tailored
to meet its objective.2'
The expansion of media outlets occurred
primarily through increased use of cable and increased sales of VCRs
and satellite systems. Thus, the FCC has interpreted Red Lion and
ensuing Supreme Court decisions as holding the scarcity rationale to
depend not only upon frequency scarcity, but also upon numerical
scarcity. Through this strategic interpretation, the viability of Red Lion
is made continually precarious, and in fact declines with the granting of
each new broadcast radio or television license.
Responding To The FCC. The most basic criticism of the FCC's
scarcity approach concerns the FCC's characterization of the Red Lion
decision. The FCC argued that while Red Lion was sound in 1969
because of the limited number of media outlets at that time, the increase
in media outlets rendered Red Lion infirm. The FCC thus assumes that
the Court's constitutional holding was based upon the number of media
outlets. Actually, the Court responded to this identical argument,in Red
Lion, where the petitioner argued that while earlier "fairness" regulation
was justified because of the limited number of frequencies, a great
increase in available frequencies had occurred which rendered continuing control unjustified. The Court in response stated that while the
number of frequencies had increased, the desire for frequencies had
similarly increased, and thus scarcity still existed. 229 The Court
apparently was stating that as long as the number of persons wanting
to broadcast is greater than the number of frequencies available, then
"scarcity" still exists. The Commission itself characterized Red Lion this
way in 1974, stating that:
This scarcity principle is not predicated upon a comparison between the
number of broadcast stations and the number of daily newspapers in
a given market. The true measure of scarcity is in terms of the
number of persons who wish to broadcast and, in Justice White's
language, there are still "substantially more individuals who want to
broadcast than there are frequencies to allocate.'
Under this interpretation, Red Lion depends on frequency scarcity, and
numerical scarcity is irrelevant, except as to determining whether
demand is still greater than supply.

227.
228.
229.

Syracuse Peace Council, 2 F.C.C.Rcd at 5053.
Id. at n.151 & accompanying text.
Red Lion, 395 U.S. at 397-400.

230. 1974 Report, 48 F.C.C.2d at n.4.

1994]

FAIRNESS DOCTRINE

743

As to the supply and demand query, the continued existence of
spectrum scarcity could be shown by the continually increasing prices for
frequencies. Thus under an economic analysis, even though the number
of "available" frequencies might have grown, demand for frequencies has
remained the same or increased, and scarcity is still present. VHF
television stations in large markets sell for hundreds of millions of
dollars."l Radio stations sell for tens of millions. 2 "Scarcity remains a potent force in American broadcasting, limiting access to those
able to amass large sums of capital."' 3 Frequencies are still economically scarce, in that demand for frequencies exceeds supply. 4
Thus, the Court's analysis of the number of media outlets was
apparently connected with frequency scarcity. In 1986, the D.C. Circuit
Court of Appeals stated that "[tihe Court [in Red Lion] based its
reasoning entirely on the physical scarcity of broadcasting frequencies,
which, it thought, permitted attaching fiduciary duties to the receipt of
a license to use a frequency."
However, the FCC in 1987 stated that
because of the increase in media outlets, "the Supreme Court's apparent
concern that listeners and viewers have access to diverse sources of
information has now been allayed." 236 At this point, the Commission
proceeded to give statistics on the increase of the number of radio and
television outlets and on the increase of new broadcast technologies.8 7
The Commission's analysis of Red Lion is arguably wrong, since the
Court in Red Lion explicitly stated that the bases of its holding were

231. Conrad, supra note 132, at 187.
232. Id.
233. Id.
234. Senator Hollings, a supporter of the move to codify the fairness doctrine, stated
that:
The contention that the spectrum is no longer scarce is utterly baseless. The
greatest battles at the FCC take place over spectrum, because it is in such short
supply. Today, people are clamoring for new spectrum. In recent years there has
been a significant increase in the demand for available spectrum .... Moreover,
with the advent of high-definition television [HDTV] the broadcasters are
concerned about the availability of spectrum for their uses and now assert that the
spectrum is scarce. Thus, the fact remains that there are far more people who
want broadcast licenses than there are licenses available. Without a doubt, there
are far more people who desire to use the spectrum than their is spectrum
available.
137 CONG. REC. 5568 (daily ed. Jan. 15, 1991) (statement of Sen. Hollings). See also H.R.
REP. No. 101-247, pt.4. -... [S]carcity is not based simply on the number of electronic
outlets, but on the number of those who seek broadcast frequencies compared to the
number of frequencies available." Id.
235. TRAC, 801 F.2d at 508.
236. Syracuse Peace Council, 2 F.C.C.Rcd at 5053 (66).
237. Id. at 553 (67 to 72).
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"the scarcity of broadcast frequencies, the Government's role in
allocating those frequencies, and the legitimate claims of those unable
without government assistance to gain access to those frequencies for
expression of their vievs."238 While the Court in Red Lion was
concerned with ensuring that the public have access to "diverse sources
of information," the constitutionality of the doctrine apparently does not
depend on the number of media outlets. 9
Scarcity and Monopoly. In support of the FCC's position, it is
possible that the number of media outlets is relevant to determining the
constitutionality of the doctrine, even if the fairness doctrine is based
upon allocational scarcity. A past judge from the D.C. Circuit Court of
Appeals examined the legislative history of the 1927 Radio Act and
found that "[iut was argued that the limited [frequencies of the spectrum]
would make [radio] a natural monopoly, in distinct contrast with the
flourishing competition among printed media.' ° It was feared that
such a monopoly would "silence a diversity of opinion."24 A Congressman in 1926 said that:
[Broadcasting] can mold and crystallize sentiment as no agency in the
past has been able to do. If the strong arm of the law does not prevent
monopoly ownership and make discrimination by such stations illegal,
American thought and... politics will be largely at the mercy of those
who operate these stations.242
If the groundwork of the public interest standard was the fear of
monopoly, then arguably the great increase in the number of allotted
frequencies since 1927 should allay fears of a monopoly, and the scarcity
rationale is outdated.

238. Red Lion, 395 U.S. at 400.

239. Hedblom, supra note 43, at 40. "The Court's interest in numerical scarcity arose
from its wish to avoid the possibility that a small number of broadcasters could unfairly
use the airwaves to advance their personal interests." Id.
240. Brandywire-MainLine Radio,Inc., 473 F.2d at 73 (Bazelon, C.J., dissenting). See
Remarks of Sen. Howell, 67 CONG. REc. at 12503 (1926). See also Report on Editorializing,
48 F.C.C. at 1248. The Commission found that the legislative history of the 1927 Radio

Act and the subsequent 1934 Communications Act"shows... that Congress intended that
radio stations should not be used for the private interest, whims, or caprices of the
particular persons who have been granted licenses, but in a manner which will serve the
community generally." Id.
241. Brandywire-MainLine Radio, 473 F.2d at 74.
242. Roscoe Barrow, The Equal Opportunitiesand FairnessDoctrinesin Broadcasting:
447, 450 (quoting 67 CoNG. REC.

Pillars in the Forum of Democracy, 37 U. CIN. L. REV.
5558 (1926) (remarks of Congressman Johnson)).
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However, despite the increase in frequencies, the threat of a decreasing diversity of ownership has still not ended. For example, in midJune, the New York Times and the Boston Globe merged in a $1.1 billion
deal. Predictions are that such mergers will increase.' Approximately a dozen companies are in control of half of the United States' approximately 1,600 daily newspapers. The number of companies was twenty
a decade ago. 2 " As for the electronic media, a study "showed that a
scant 52 corporations controlled about half the media outlets in the
country; by'1988... that number had shrunk to 26."2* It is predicted
that by the end of the 1990s the number of American corporations
controlling the majority of American media could fall to half a dozen. 2'
The consolidation of ownership could result in a restriction of diversity
of viewpoints, and could result in limited public debate on issues of
public importance. 247
At least in the realm of radio, the FCC has encouraged the move
toward monopoly by loosening radio ownership restrictions, "increasing
the limits from 12 AM and 12 FM stations to 30 AM and 30 FM
stations."2 Under the view that the danger of monopoly is increasing,
the fairness doctrine would be the best way to guard against the dangers
of monopoly. Further, if the dismantling of the fairness doctrine has
resulted in lessened variety of broadcasting on public issues, the rise in
outlets would tend to decrease the chances of the public arriving at an
unbiased decision on public issues, since the stations would be sending
nearly identical messages.2 4 9 In any event, numerical scarcity has at

243. U.S. News & World Report, June 21, 1993, at 12.
244. Id.
245. Sheila Kaplan, The Powers That Be Lobbying: One Special Interest the Press
Doesn't Cover: Itself, WASH. MONTHLY, Dec. 1988, at 36.
246. Thomas S. McCoy, Revoking the FairnessDoctrine: The Year of the Contra, 11
CoMM. & THE LAW 82 (1989).

247. Id. at 82. Since the FCC has stated that "a governmental regulation such as the
fairness doctrine is constitutional if it furthers the paramount interest of the public in
receiving diverse and antagonistic sources of information," Syracuse Peace Council, 2
F.C.C.Rcd at 5052 (58), the fairness doctrine would be constitutional under the FCC's
analysis if diversity of ownership were decreasing, the decrease in diversity affected the
dispersing ofinformation, and the fairness doctrine could be shown to counteract the effect
of decreasing diversity.
248. 139 CONG. REC. S1433 (daily ed. Feb. 4, 1993). Such a move seems to cut against
the desire for diversity in programming. As the Supreme Court has stated, [flrom its
inception, public regulation of broadcasting has been premised on the assumption that
diversification of ownership will broaden the range of programming available to the
broadcast audience." Metro Broadcasting, Inc. v. Federal Communications Commission,
497 U.S. 547, .570 (1990).
249. Hedbilom, supra note 43, at 40. If each person obtains information from dozens
of media -sources, and if all operate without a public interest standard of unbiased
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least some significance in examining the constitutionality of the fairness
doctrine.
Numerical Scarcity and Diversity of Viewpoints. The FCC itself
has previously implied that an increase in the number of outlets is not
enough to warrant eliminating the fairness doctrine. Some argue that
as long as the electronic media in a particular area combine to produce
a variety of viewpoints on controversial issues, broadcasters in the area
have met their fairness obligations." ° Thus, because of the increased
number of outlets, the likelihood that a variety of viewpoints will be
transmitted is almost certain, and the fairness doctrine is unnecessary.
In its 1974 Report, the Commission replied to this argument, stating
that "the requirement that each station provide for contrasting views
greatly increases the likelihood that individual members of the public
will be exposed to varying points of view."21 A further reply to the
argument is that since people tend to listen to or watch one or two
outlets, their likelihood of receiving contrasting views on controversial
issues is lessened by the absence of the fairness doctrine. Also, in rural
areas that have only one or two outlets, the fairness doctrine is still
required to prevent one-sided views of issues. Finally, the strength of
the argument against the doctrine depends upon whether all electronic
media are to be considered, or only broadcast outlets; and, if all
electronic media are to be considered, how much weight will be given to
their individual effectiveness.25 Of course, arguably such problems
could be bypassed by only applying the fairness doctrine to rural areas

presentation of public issues, the chances of arriving at a decision on public issues which
has been informed by unbiased information are proportionately lessened. Id.
250. Jefferson Grigsby, Should The FCC'sLicense Be Revoked?, FORBES, April 3, 1978,
at 62. Representative Van Deerlin, former chairman of the Communications Subcommittee, stated that "[tihe leading radio station in the Los Angeles market has a rating of six.
That means there are so many stations that I can't conceive of every political and social
view not being thoroughly represented." Id. Mr. Van Deerlin recently stated that "most
U.S. communities today enjoy a variety of competing radio and TV signals, but usually only
one newspaper." Lionel Van Deerlin, FairPlay and Air Time ImpracticalBroadcasting
Doctrine Would Curb 1st Amendment Rights, SAN DIEGO UNION-TRIBUNE, Sept. 7, 1993,
at B5.
251. 1974 Report, 48 F.C.C.2d at 11 (28). The Commission also stated that "if all
stations presenting programming relating to a controversial issue of public importance
make an effort to round out their coverage with contrasting viewpoints, these various
points of view will receive a much wider dissemination." Id.
252. Arguably, one could "weigh" the effectiveness of different kinds of media by
comparing their viewership. Thus, since fewer people have access to satellite television,
satellite television would have a lesser role in providing contrasting viewpoints.
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and areas with few electronic media outlets. However, any such
piecemeal solution would encounter equal protection challenges.
A Matter of Degree. If the increase in outlets is held to be
irrelevant, and scarcity is held to be still present, although scarcity
might justify some degree of government regulation, "it does not follow
that all other types of governmental regulation, particularly rules which
affect the 'constitutionally sensitive area of content regulation, are
similarly justified."' The FCC in Syracuse Peace Council pointed out
that while the supply of newsprint was scarce and rationed by the
government during World War II, the government did not impose
content regulation on newspapers.2 4 However, newsprint is not
inherently scarce as is spectrum space. This scarcity of spectrum is
what was responsible for the initial "bargain" in which broadcasters gave
255
up certain rights in return for the monopoly of a frequency.
The argument against regulation in the form of the fairness doctrine
essentially would reduce regulation based on the spectrum doctrine to
2 6
regulations concerning allocations of frequencies and licensing.
However, once the "bargain" is portrayed as gaining frequency in
response for promising to serve the "public interest," with the fairness
doctrine as an outgrowth of the "public interest" promise, then the
fairness doctrine can be justified as an integral part of the exchange.
A Ground-Level Attack. Some critics of the FCC's approach make
a frontal attack on the FCC's statistics showing a growth in broadcast
outlets. While in 1969 there were less than 900 television outlets and
about 6,600 radio outlets, in 1988 there were 1,631 television and 11,055

253. 1985 Report, 102 F.C.C.2d at 157 (20). See Banzhafv. FCC, 405 F.2d 1082, 1100.
"First Amendment complaints against FCC regulation of content are not adequately

answered by mere recitation of the technically imposed necessity for some regulation of
broadcasting and the conclusory propositions that 'the public owns the airwaves' and that
a broadcast license is a 'revocable privilege.'" See Syracuse Peace Council, 2 F.C.C.Rcd at

n.201.
254. Syracuse Peace Council, 2 F.C.C.Red at 5055 (80) n.202.
255. 1974 Report, 48 F.C.C.2d at 4 (7); National Broadcasting Corp., 319 U.S. 190

(1943) (Supreme Court held that because of the scarcity of frequencies, the licensing system
for broadcasters established by Congress did not violate the First Amendment).
256. See Syracuse Peace Council,2 F.C.C.Rcd at n.204. "That spectrum scarcity should
be irrelevant for First Amendment purposes does not affect its relevance to the
Commission's allocational and licensing function. The Commission, of necessity, considers

spectrum scarcity in making its allocational and licensing decisions." Id. But see Ferris
& Leahs, supra note 42, at 303 (The FCC regulates the content of programming even
through performing its function of allocating spectrum).
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radio outlets. 7 However, much of the increase occurred through
greater numbers of UHF stations and FM stations in small markets.'
Many major cities have gained no or very few outlets. 259 Thus many
people might be exposed to no greater variety of viewpoints today than
in 1969. Also, even if such criticism is discounted, basing the constitutionality of the doctrine on the fact that a roughly 80 to 100 percent
increase in outlets has occurred seems a questionable brand of analysis.
Beyond Red Lion. What if it is accepted that the scarcity rationale
in Red Lion is based not only on frequency scarcity, but on numerical
scarcity? Even if the increase in the number of broadcast stations since
Red Lion in 1969 has eliminated scarcity,' "the sheer number of
forums does not guarantee that disempowered minority viewpoints will
have access to them." 1 Control of the media, both print and broadcast, is becoming concentrated in the hands of a limited number of large
corporations.6 2 As a result, viewpoints represented are potentially
limited by the limited range of viewpoints of station owners.2"
The numerical increase, in the absence of fairness requirements, might
also "potentially increase the injury to citizens from biased information."'
That is, if monopolistic ownership exposes listeners and
viewers to a growing number of outlets that produce homogenous
viewpoints, each person will have a decreasing chance of formulating an
unbiased viewpoint.' The Court in Red Lion warned that "[it is the
purpose of the First Amendment to preserve an uninhibited marketplace
of ideas in which truth will ultimately prevail, rather than to countenance monopolization of that market, whether it be by the Government

257.

Conrad, supra note 132, at 185.

258. Id.
259. Id.
260. See Gray, supra note 98, at 1081-1082 (growth of emerging technologies and
traditional broadcast media has rendered doctrine obsolete).
261. Samson, supra note 135, at 671 (1989). See Hedblom, supra note 43, at 43.
262. Id.

263. Such a limitation can only have been accentuated by the FCC's relaxation of
duopoly rules for radio. In re Revision of Radio Rules and Policies, 7 F.C.C.Rcd 6387
(1992). The F.C.C. has also proposed relaxing duopoly rules for television. In re Review
of the Commission's Regulations Governing Television Broadcasting, 7 F.C.C.Rcd 4111
(1992). Thus, the possibilities for local concentration of control have expanded. Further,
the FCC has relaxed the multiple ownership rules. In the Matter of Amendment of Section
73.3555, 100 F.C.C.2d 74 (1985); Revision of Radio Rules and Policies, 7 F.C.C.Rcd 6387
(1992). The possibilities for national concentration of control have thus also expanded.
264. Hedblom, supra note 43, at 40.
265. Id.
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itself or a private licensee."266 Thus, the fact that the number of
outlets has increased does not necessarily require the conclusion that the
public will be exposed to a greater variety of viewpoints. Also, "the
national growth in the number of new broadcast stations may not reflect
any greater local availability of diverse voices to the viewing and
listening pubic"tm 7 Because the entry of new broadcast stations into
major markets is not economically or technologically feasible as a result
of already existing stations, many new stations are located in small
communities, and may be only the first or second broadcast outlet.26
Another response to the "numerical increase" and "technological
advances" argument contrasts non-cable television with the other, newer,
broadcast media.2 6 s One strand of the response focuses on the reliance
of the public on non-cable television as a news source.Y° While the
number of persons relying exclusively on television for news was twentyfive percent twenty years ago, the figure recently reached fifty percent.271 Also important is the fact that only sixteen percent use more
than one source for their news.272 Thus only the increase in non-cable
television outlets should be considered, and not the increase in other new
technologies.27 3 Another strand of the response examines the different
impact of television from other sources. The public perceives broadcast
television as the "most credible news source" because of the perception
that television presents a variety of viewpoints.274 In contrast, cable
television, for those who have it, has "served primarily as a means of
delivering entertainment or broadcast signals" rather than news.275
266. Red Lion, 395 U.S. at 390. Contra, Thomas G. Krattenmaker & LA. Powe, Jr.,
The FairnessDoctrine Today: A ConstitutionalCuriosity and an Impossible Dream, 1985
DUKE L.J. 161. "If a speaker, by speaking, monopolizes and thereby snuffs out others'
speech, then an uninhibited marketplace of ideas can be attained only be total silence."
Id. at 156.
267. H.R. REP. No. 101-247, pt. 4, at 560.
268. Id.
269. Ferris & Leahs, supra note 100, at 315-316.
270. As for prime-time viewing shares for all programming, network television accounts
for seventy-one percent of viewers, while basic and pay cable combined account for twentyseven percent. Gregory Cerio & Lucy Howard, Tale of the Tube, NEWSWEEK, August 2,
1993, at 6 (Nielsen poll).
271. Ferris & Leahs, supra note 100, at 315. Samson, supra note 135, at 671.
272. Ferris & Leahs, supra note 100, at 315; Samson, supra note 135, at 671.
273. This-is especially true in light of the fact that only sixty-two percent of homes have
basic cable, and only twenty-eight percent of homes have pay cable. Tale of the Tube,
supra note 270, at 6.
274. Id. at 315-16.
275. Id. at 316. Although CNN seems to present a major exception, it is distinguished
on the ground that it primarily presents national news, while broadcast stations present
much more local and regional news. Id. at 316 n.89. But see Syracuse Peace Council, 867
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Many channels on cable are devoted to retransmitting broadcast signals.
Finally, analyzing the cost differences between broadcast television and
other sources yields important results. As to cable, many people either
live in communities that are not wired for cable, or cannot afford to pay
the high monthly rates.27 Satellite television also involves a high
start-up cost. Thus the "emerging technologies" might present a greater
variety of viewpoints, but only to the limited class of people that can
afford the expense. The FCC's argument thus leads to an uneven
protection of citizens' constitutional rights2 77 -a result that is constitutionally suspect."

VIII. AVAILABILITY OF LESS INTRUSIVE ALTERNATIVES
Even if the scarcity rationale is still sound and the extent of any
"chilling effect" is uncertain, the fairness doctrine could still be
unconstitutional if less intrusive alternatives exist that could accomplish
the same ends. Even if the government has a substantial interest, the
Supreme Court will still look to see if the interest can be satisfied "by

F.2d at 685 (Starr, J., concurring) (cable channels devoted to news and congressional
coverage, i.e., CNN and C-Span, contribute to viewpoint diversity). Senator Hollings, in
introducing a bill to codify the fairness doctrine, stated that:
The FCC assertion that new video services create competition is simply wrong
when applied to the issue of the fairness doctrine. The vast majority of the new
video services merely retransmits other broadcast stations or in the case of cable
provides no local programming on a regular basis. Of course, some cable systems
have a local access channel; however, that represents only one new voice on local
issues. Since the new video services do not originate any local programming, they
cannot be considered new voices on local issues. The fairness doctrine was
designed to give members of the local community an opportunity to present
opposing viewpoints on issues of concern to that community.
137 CONG. REC. 8568 at 569 (daily ed. Jan. 15, 1991).
276. Samson, supranote 135, at 672; Conrad, supra note 132, at 186. However, it must
be noted that as of 1988 cable television had over 45 million subscribers. Conrad, supra
note 132, at 186.

277. Samson, supra note 135, at 672-73. "To base the abolition of the fairness doctrine
on the expansion of cable television is to effectively, discriminate against lower economic
classes and those who live in more remote areas, and to create an elite class of cable
viewers who can afford a (theoretical) diversity of viewpoints." Id.
278. See Buckley v. Valeo, 424 U.S. 1 (1976).
Neither the voting rights cases nor the Court's decision upholding the Federal
Communications Commission's fairness doctrine lends support to appellees'
position that the First Amendment permits Congress to abridge the rights of some
persons to engage in political expression in order to enhance the relative voice of
other segments of our society.
Id. at n.55.
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less restrictive means that are readily available."2 79 One less restrictive alternative would be to depend solely on broadcasters' public
interest obligations to provide balanced coverage.
The FCC bases its regulatory power on the public interest standard,
and under that standard the FCC can potentially deny the license
renewal of any broadcaster not serving the public interest,"0 Even
without the fairness doctrine, broadcasters still must serve the public
interest. 2sl Theoretically, broadcasters will remain aware of the
possibility that failing to provide wide and balanced coverage could
haunt them at license renewal time and thus be deterred from providing
one-sided coverage.28
Although such an internally-correcting system would be far less
intrusive than an agency mechanism, the fairness doctrine provided an
avenue for public input not readily present in an internally-correcting
system. A benefit of the fairness doctrine framework was the existence
of an established method for sending fairness complaints to the FCC.
Actually, the doctrine operated on the basis of complaints by the
public,283 since "[als a matter of general procedure, we [the Commission] do not monitor broadcasts for possible violations, but act on the
Also, people
basis of complaints received from interested citizens."'
be made
would
the
broadcaster
that
were
aware
sending complaints
pipeline
the
established
Without
immediately.
complaint
aware of their
to the
of
complaints
forwarding
immediate
for complaints and the
same
its
will
serve
system
complaint
broadcaster, it is unlikely that the
279. League of Women Voters, 468 U.S. at 395.
280. Red Lion, 395 U.S. at 390; National Broadcasting Co. v. United States, 319 U.S.
190, 216 (1943); 47 U.S.C. § 151 (1991).

281. Office of Communication of the United Church of Christ v. FCC, 707 F.2d 1413,
1429 n.46 (D.C.Cir. 1983).
282. See Gray, supra note 98, at 1082-1083. Of course, since the three year license
period of 47 U.S.C. § 307 (d) has been expanded to five years for television and seven years
for radio, such fears have probably been diminished.
283. However, before 1962 the Commission generally did not review complaints until
the broadcastelr applied to renew its license. The Commission would then examine the
station's overall performance as to fairness violations. GELLER, supra note 198, at vi. See
Report on Editorializing, 13 F.C.C. at 1255 (must look at overall record to see if
broadcaster "provide[d] a balanced presentation of comment and opinion on [controversial]
issues." Id.). In 1962, the Commission began reviewing complaints at the time they were
made. Letter to the Honorable Oren Harris, 40 F.C.C. 582 (1963); see Billings Broadcasting
Co., 40 F.C.C. 518 (1962); Tri-State Broadcasting Co., Inc., 40 F.C.C. 508 (1962). Although
commentators have criticized this approach, it seems sound, especially in light of increased
time between renewals. See Letter to the Honorable Owen Harris, 40 F.C.C. 582, for the
F.C.C.'s defense of its change of procedure.
284.

1974 Report, 48 F.C.C.2d at 8 (19). See R. TERRY ELMORE, BROADCASTING LAW

AND REGULATION 210 (1982).
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function.'
Thus, broadcasters are less likely to be concerned about
vague "public interest" requirements, and the "less intrusive" alternative
of hoping for a deterrent effect is illusory.
The celebrated increase in media outlets is also put forward as
providing the means for a, less intrusive alternative to the fairness
doctrine. Since more outlets are available, broadcasters, because of
increased competition, will supposedly provide more controversial
programming.'
However, as several commentators have noted, the
diversity of programming has not increased since the demise of the
fairness doctrine, and in some cases has decreased. 7 Additionally,
since the enforcement mechanism for maintaining journalistic standards
of broad coverage has vanished, economic factors driving broadcasters to
eliminate controversial programming are allowed free reign.'
Thus,
since advertisers prefer non-controversial programming, 9 and ratings
are higher for entertainment programming, the mere fact that more
stations exist is not enough to counteract market forces driving stations
to constrict coverage of controversial topics.
The increasing number of alternative media and the availability of
newspapers and magazines is the basis for the argument that "[tlhe
purpose of the First Amendment is to help assure that the people are
adequately informed about public issues, not to assure that they are
adequately informed by one particular medium or group of media."'
Thus "[elven if one assumes that there was or is a danger that broadcasters, left to themselves, will not adequately achieve the purpose of the
First Amendment without some such device as the fairness doctrine,
many other media exist to serve this purpose." 1 In response, broadcast facilities offer wider coverage and have greater impact than other
media forms."2 Many people rely exclusively on radio or television for

285. However, arguably less of a "chilling effect" would occur if fairness complaints
were collected and reviewed only at the renewal of the license. If some broadcasters
actually do spend valuable resources handling each individual complaint, then the review
of fairness cases on an individual basis could produce some level of "chilling effect."
GELLER, supra note 178, at 88-89 ("The review of each complaint causes a deep intrusion
into the daily functions of a broadcast journalist and can cause a continuing drain of money
in legal costs.") On the other hand, the system was the only way in which the public could
make itself heard at the broadcaster level. Complaints might be made more rarely if the
people making them are aware that they will not be heard for quite some time.
286. 1985 Report, 102 F.C.C.2d at 207-08; Gray, supra note 98, at 1083.
287. See infra notes 362-67 and accompanying text.
288. See infra notes 360-70 and accompanying text.
289. See infra note 362 and accompanying text.
290. H. R. REP. No. 101-247, pt. 5 (1989).
291. Id.
292. See supra notes 270-74 and accompanying text.
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their news, and thus alternative views expressed in other media would
never reach them. Further, in attempting to reach people who
exclusively use the broadcast media as their source of information, the
ability of the public to respond in print to a broadcast message would
have little meaning or effect. Finally, hoping and wishing that other
media would provide balanced coverage along with the broadcast media
seems a risky endeavor. For the most part, large corporations own the
other media as well as the broadcast media. 3 Diversity is likely to be
no greater among other media than among the broadcast media. Relying
on this "market force" does not seem to be a viable option.
Even if the fairness doctrine is theoretically preferable to relying on
broadcast discretion or market forces, since the doctrine was rarely
enforced, perhaps codifying the doctrine will yield all costs and no
benefits, and thus fails the balancing test. Thus eliminating the doctrine
completely might be less intrusive and provide the same degree of
As noted previously, the
constitutional protection of the public.'
Commission almost always deferred to broadcaster judgment when
reviewing fairness doctrine complaints.' 6 Thus, since the utility of the
doctrine is arguably low because of non-enforcement, 9 even the mere
possibility that a "chilling effect" is taking place should render the
doctrine unconstitutional under the "balancing" test.
This argument is paradoxical, since if a "chilling effect" exists in the
face of non-enforcement, and the doctrine has no useful deterrent effect
because of non-enforcement, then the chilling effect must result from
some other force. If such is the case, then the doctrine should pass the
constitutional balancing test, since, while under such a view it does no
good, it also does no constitutional harm. The argument is flawed for
another reason. While the doctrine has not been stringently enforced,
especially by the FCC under Presidents Reagan and Bush, the complaint
process has still influenced broadcasters, since broadcasters were
immediately made aware of each fairness complaint against them.
Because such complaints were reviewed at license renewal time,
broadcasters thus had an incentive to meet fairness requirements. The
"no utility" argument is erroneous.

293.

See supra notes 243-47 and accompanying text.

294.

See DONALD E. LIVELY, ESSENTIAL PRINCIPLES OF COMMUNICATION LAW 241-242

(1992).
295. Id at 241.
296.

Id.
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IX. THE LAST RESORT: TIGHTENING THE STANDARD OF REVIEW
As noted above, the FCC spent considerable time in Syracuse Peace
Council attacking the applicable standard of review. 1 7 The FCC
argued that the more stringent'standard used to review regulations
affecting the print media should also be applied to the broadcast media,
in light of the lessening differences between the two."8 Miami Herald
Publishing Co. v. Tornillo"9 provides the main ammunition for such
an attack, since in Tornillo the Supreme Court held unconstitutional as
applied to the print media a state regulation that had the same general
effect as the fairness doctrine."° In doing so, the Court applied strict
scrutiny rather than the lesser standard of review the Court has applied
in the past to content regulation of the electronic media.3"' Thus, the
FCC and others argue that if the constitutionality of the fairness
doctrine were judged under Tornillo, the doctrine would necessarily be
found unconstitutional as an infringement upon the First Amendment
rights of broadcasters. Those making this argument seek to show that
since the electronic media is no different than the print media in any
aspect relevant to First Amendment concerns, the Supreme Court should
discontinue its special treatment of the electronic media and apply strict
scrutiny to content-based regulation of.the electronic media as well as
the print media.
The D.C. Circuit Court of Appeals has questioned the past distinctions
drawn between print and broadcast media, stating that "[plerhaps the
Supreme Court will one day revisit this area of the law and either
eliminate the distinction between print and broadcast media, surely by
pronouncing Tornillo applicable to both, or announce a constitutional
distinction that is more usable than the present one."3°2 In contrast,
the Supreme Court in Red Lion stated that "[allthough broadcasting is
clearly a medium affected by a First Amendment interest, differences in
the characteristics of... media justify differences in the First Amendment standards applied to them."303

297.
298.
299.

See supra notes 71-74 and accompanying text.
See 1985 Report, 102 F.C.C.2d at 155(14) & (17).
418 U.S. 241 (1974).

300. Id. at 258.
301.

For discussion of the lesser standard traditionally applied by the Court, see supra

notes 69-70 and accompanying text.
302. TRAC, 801 F.2d at 509.
303.

Red Lion, 395 U.S. at 386.
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A.

Once Again, Scarcity
Attempts to draw distinctions between the two types of media often
focus on the scarcity rationale. One approach identifies spectrum
scarcity as non-economic, since even those with the necessary economic
resources are not automatically free to broadcast. In contrast, "[alssuming that all economic barriers to acquiring the basic resources needed
to publish a newspaper were removed, everyone who wanted to publish
would be able to do so.' ° Thus, while one could buy the necessary
equipment to publish at any point in time, one wishing to broadcast
would have to either fight with others to be allocated a frequency or try
to buy an existing station." 5 Judge Robert Bork discounted this
argument in TRAC, stating that:
It is certainly true that broadcast frequencies are scarce but it is
unclear why that fact justifies content regulation of broadcasting in a
way that would be intolerable if applied to the editorial process of the
print media. All economic goods are scarce, not least the newsprint,
ink, delivery trucks, computers, and other resources that go into the
production and dissemination of print journalism... Since scarcity is
a universal fact, it canhardly explain regulation in one context and not
in another.306
But if scarcity is judged in economic terms, a citizen who can compose
a newsletter on a personal computer and have thousands of copies
professionally printed and mailed, all for several thousand dollars, would
need hundreds of thousands of dollars to broadcast over the airwaves. 3 7 While all economic goods may be scarce, some goods cost
much more than others, just as certain minerals are scarcer than others.
However, arguably, the number of viewers reached should be taken into

304. Hedblom, supra note 43, at 42; H.R. REP. No. 101-247, pt. 4, at 562. "The
condition of scarcity involved in the broadcast spectrum is quite different from the
universal fact that everything is in finite supply ....
[P]hysical interference of one
broadcaster with another is the natural state of broadcasting without government licensing.
In contrast, the publication of one newspaper does not physically drown out the voice of
another publisher." H.R. REP. No. 101-247, pt. 4, at 562.
305. However, Mark Fowler, past FCC chairman, argued that anybody with "the capital
and the drive will get into broadcasting" by buying in, and that all it takes is "imagination,
capital, and entrepenurial courage." Mark Fowler, Address at the Oregon Association of
Broadcasters(April8, 1986) in What The ChairmanSaid: Speeches by Mark S. Fowler, 10
HASTINGS COMM. & ENT. L. J. 409 (1988).
306. TRAC, 801 F.2d at 508.
307. See Conrad, supranote 132, at 190. See also Banzhaf, 405 F.2d at 1100 (The print
media includes a variety of outlets, and many types are available to those with limited
resources).
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account when comparing cost. Thus the cost of a large newspaper that
reaches a substantial number of persons is in the millions of dollars, just
as is the cost of a broadcast station.?8" "The result is that in practical
terms the newspapers and magazines, like TV and radio, are available
only to a select few."3 9 Also, since less than 2,000 daily newspapers
exist, as compared to over 10,000 radio and television stations,1 ' it
arguably is more difficult to acquire a newspaper than a broadcast
station, since the existing established papers are currently more "scarce."
Of course, the Supreme Court in Red Lion rejected arguments based on
the greater number of broadcast outlets than daily newspapers." In
the D.C. Circuit Court of Appeals case reversed by Red Lion, the court
found that while 6,253 radio and television stations
were in existence,
312
only 1,754 daily newspapers were in operation.
B. Physical Propertiesof Electronic and Print Media
Another difference between the two types of media is the way in which
each type serves the public. If a newspaper decides to serve a specialized audience, the newspaper can add pages relatively cheaply, or
publish a special insert. In contrast, broadcasters are unlikely to devote
significant amounts of broadcast time to special interests, since they
"forgo[ I the chance to compete for the greater advertising revenues
consequent upon reaching a larger audience."313 "Accordingly, it may
be that even newspaper monopolies are more likely than broadcasters to
serve the entire public [in the absence of] regulatory prodding." 14 Of
course, newspapers also can succumb to the tendency to substitute
entertainment stories in place of "hard" news stories in an effort to
gather increased advertising dollars.3 1 5

308. Fein, supra note 145, at 83.
309. Columbia BroadcastingSys., Inc., 412 U.S. at 159 (Douglas, J., concurring).
310. Id. at 160.
311. 395 U.S. 367.
312. Radio Television News'Directors Assoc. v. United States, 400 F.2d 1002 (7th Cir.
1968), rev'd, Red Lion Broadcasting Co. v. F.C.C., 395,U.S. 367 (1969).
313. Banzhaf, 405 F.2d at 1100 n.76.,
314. Id, at 1101.
315. See Columbia Broadcast Sys., Inc., 412 U.S. at 161 (Douglas, J., concurring).
While
TV and radio broadcasters have mined millions by selling merchandise, not in
selling ideas across the broad spectrum of the First Amendment[J ... some
newspapers have done precisely the same, loading their pages with advertisements; they publish, not discussions of critical issues confronting our society, but
stories about murders, scandal, and slanderous matter touching the lives of public
servants.
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C. Government Ties
Another distinguishing factor is the difference in the relationship of
the government to print and broadcast media. As then Judge Warren
Burger stated:
A broadcaster has much in common with a newspaper publisher, but
he is not in the same category in terms of public obligations imposed
by law. A broadcaster seeks and is granted the free and exclusive use
of a limited and valuable part of the public domain; when he accepts
that franchise it is burdened by enforceable public obligations. A
newspaper can be operated at the whim or caprice of its owners; a
broadcast station cannot ....

[A] broadcast license is a public trust

subject to termination for breach of duty.31

Thus, the broadcaster must petition the government in order to gain the
right to broadcast, while the newspaper publisher only has to surmount
the hurdle of economic requirements to print and distribute a newspaper. The government created the broadcast system and licensing system
as a whole, unlike the print media.317 In essence, the fairness doctrine
represents an "affirmative action" program on the part of the government to promote free speech, 18 and this "program" is based on the
trade-off made by broadcasters: monopoly of frequencies in exchange for
limited First Amendment protection.

316. Officeof Communications of United Church of Christ v. FCC, 359 F.2d 994, 1003
(D.C. Cir. 1966).
317. 133 CONG. REC. 58438 (daily ed. June 23, 1987).
Comparison of broadcasting outlets and daily newspapers completely ignores the
Government's essential and long-established role in allocating and licensing
spectrum, including the broadcast frequencies. As was discussed above, the
American system of broadcasting is an artificial construct resulting from this
Government control. There did not have to be such a system; in fact, nothing
required the creating of broadcasting at all. Video programming could have
[Tihere are no
traveled into our homes by wire, as with cable television ....
similar, Government-created limitations to entry into the newspaper field. No
[E]ntry into broadcasting is limited by a
Government license is required ....
physical scarcity of spectrum that is allocated solely by the Government. In the
same market in which the Washington'Times was able to begin publishing only
a few years ago, for instance, there are no open broadcast frequencies.
Id.
[Tihe purpose
M...
318. Hedblom, supra note 43, at 45; 1974 Report, 48 F.C.C.2d at 5.
of the First Anendment is not simply to protect the speech of particular individuals, but
rather to preserve and promote the informed public opinion which is necessary for the
continued vitality of our democratic society and institutions." 48 F.C.C.2d at 5.
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D. Monopolization
Critics of the doctrine also discount the belief that the growing
monopolization of broadcast media requires the fairness doctrine as an
antidote. Currently, there are approximately ten times more broadcast
outlets than daily newspapers. 19 Also, large cities have only one daily
newspaper." ° Thus, "generally speaking, a person has more exposure
32 1 As
to differing broadcast views than to differing newspaper views."
a result, a biased broadcaster will have less effect on a community's
reception of news coverage than would a biased newspaper publisher.
This distinction between print and broadcast media is thus apparently
unfounded.
However, these same critics argue that citizens currently seek most of
their news coverage from broadcasters and tend to listen to one
station, 22 and thus the monopolization of the broadcast media arguably has a more powerful effect than any such effect arising in the print
media. Such an effect would be augmented if the broadcast media is
truly more "pervasive" than print media.
E. The Immediacy Rationale
The primary rationale for distinguishing broadcast from print media
is the scarcity rationale, discussed above.3 23 However, another emerging rationale, the "immediacy" rationale, states that "regulation [of
broadcast media] is justified because broadcasting has a unique impact
and pervasive presence in people's lives that is different from print media."3" The Supreme Court in Pacifica Foundation stated that "[wie
have long recognized that each medium of expression presents special
First Amendment problems."

25

The Court thus apparently recognizes

319. Fein, supra note 145, at 83. See also Gray, supra note 98, at n.162 & accompanying text.
320. Id.
321. Id.
322. Fein, supra note 145, at 83; Ferris & Leahs, supra note 100, at 315.
323. See Hedblom, supra note 43, at 31 (1988). "This rationale is inapplicable to the
print media because additional voices can always enter that forum of expression, regardless
of the number already actively using print." Id.
324. Id. at 38; see FCC v. Pacifica Found., 438 U.S. 726 (1978). See also Henry H.
Perritt, Jr., Tort Liability, The FirstAmendment, andEqual Access to ElectronicNetworks,
5 HARV. J.L. & TECH. 65, 124 & n.276 (1992).

325. PacificaFoundation,438 U.S. at 748. See Kovacs v. Cooper, 336 U.S. 77 (1949).
"The moving picture screen, the radio, the newspaper, the handbill, the sound truck and
the street corner orator have differing natures, values, abuses and dangers. Each, in my
view, is a law unto itself." Id. at 97 (Jackson, J., concurring).
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a viable distinction between different types of media. The Court next
contrasts Tornillo and Red Lion, and then provides two reasons for the
distinctions in First Amendment analysis. First, the broadcast media,
unlike print media, have a uniquely pervasive influence, in that since
"the broadcast audience is constantly tuning in and out, prior warnings
cannot completely protect the listener or'viewer from unexpected
program content."3 26 "Second, broadcasting is uniquely accessible to
children, even those too young to read. 27 Of course, the Court notes
in a case involving the broadcast of indecent lanthese distinctions
3
guage.

While the immediacy rationale is attractive, Red Lion contains no
trace of it3 29 Also, while as recognized in Pacifica Foundation, the
pervasiveness of broadcast media might warrant regulation of obscenity
on the air:vaves, it does not necessarily require regulation in the form
of the fairness doctrine. While obscenity can imprint the minds of the
young in an instant, a news broadcast does not have the same effect, and
the viewer can easily change the channel or turn off the set. 30
However, supporters of the distinction argue that while the newspaper
reader can simply ignore what they do not want to read, the inherent
nature of the electronic media creates "greater potential for abuse by an
unscrupulous broadcaster; hence the obligation imposed by the
government to be fair." 31 Also, while changing the channel is theoreti-

326. Pacific Foundation, 438 U.S. at 748. See Banzhaf, 405 F.2d at 1100-01 (While
members of the public must perform an affirmative act to avoid hearing specific messages
on radio or television, members of the public must perform an affirmative act to read
printed messages).
327. PacifciaFoundation,438 U.S. at 749.
328. See Henry H. Perritt, Jr., Tort Liability, The FirstAmendment, and Equal Access
to ElectronicNetworks, 5 HARv. J. L. & TECH. 65, 124 n. 276 (1992) ("The Court has also
suggested that the First Amendment permits more regulation of broadcasters because of
the nature of the medium and its interaction with recipients of broadcast communications.").
329. TRAC, 801 F.2d at 508.
330. Maurice W. Heller, Old Wine in New Bottles;Replacing the FairnessDoctrineWith
Enforced Competition in the Media, 3 CARDOZO ARTS & ENT. 125, 137 (1989). See also
Columbia BroadcastSys., Inc., 412 U.S. at 152 & n.3 (Douglas, J., concurring in judgment.)
Cf PacificaFoundation, 438 U.S. at 765-66 (Brennan, J., dissenting).
Whatever the minimal discomfort suffered by a listener who inadvertently tunes
into a program he finds offensive during the brief interval before he can simply
... switkh stations or flick the 'oft' button, it is surely worth the candle to preserve
the broadcaster's right to send, and the right of those interested to receive, a
message entitled to full First Amendment protection.
Id.
331. Id. at 136. See PacificaFoundation, 438 U.S. at 748-749; Columbia Broadcast
Sys., Inc., 4i2 U.S. at 127-28.
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cally the logical response to unwanted programs, in actuality television
or radio listeners might be unlikely to change the channel to "avoid a
few moments of passive viewing or listening." 2 Finally, television
and radio have more power than print because people tune in for hours
at a 3 time. The average family has the television on seven hours a
day.

3

The D.C. Circuit has dismissed the immediacy rational as providing
an unusable distinction, stating that "we are unwilling to endorse an
argument that makes the very effectiveness of speech the justification
for according it less First Amendment protection." 4 The FCC also
has rejected the immediacy rationale.'
The FCC has turned inside
out the argument that the power of broadcast media creates the
possibility of abuse by biased broadcasters: instead, such power
warrants deregulation, since the potential for abuse by the government
is greater.'m6 This argument is based on "the First Amendment's
presumption against government control of the press. "
While the
immediacy rationale, in light of its origin, does not seem usable in the
context of fairness doctrine analysis, the FCC's argument overshoots the
mark and reveals the fervor present in Syracuse Peace Council for
discrediting the doctrine.
F

Apples and Oranges: No Hints From the Court
Those attempting to use Tornillo as authority for questioning the
constitutionality of the fairness doctrine ultimately face a major problem
raised by the Tornillo opinion itself. The Court in Tbrnillo did not cite

332. Samson, supra note 135, at 671. See Banzhafv. FCC, 405 F.2d 1082 (1968), cert.
denied, 396 U.S. 842 (1969).
Written messages are not communicated unless they are read, and reading
requires an affirmative act. Broadcast messages, in contrast, are "in the air." In
an age of omnipresent radio, there scarcely breathes a citizen who does not know
some part of a leading ... jingle by heart. Similarly, an ordinary habitual
television watcher can avoid these commercials only by frequently leaving the
room, changing the channel, or doing some other affirmative act. It is difficult to
calculate the subliminal impact of this pervasive propaganda, which may be heard
even if not listened to, but it may reasonably be thought greater than the impact
of the written word.
Id. at 1100-01.
333. Samson, supra note 135, at 671.
334. TRAC, 801 F.2d at 508.
335. Syracuse Peace Council,2 F.C.C.Rcd. at n.206. The Commission stated that "[w]e
do not believe that the expression of speech may be regulated by government, consistent
with the First Amendment, on the basis of the effectiveness of that expression." Id.
336. Id.
337. Id.
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Red Lion or any other cases involving the fairness doctrine or the First
Amendment rights of broadcasters, and thus apparently considered the
constitutional problem of content regulation solely in the context of the
printed media.s The Court in League of Women Voters later stated
that although regulation such as the fairness doctrine "has never been
allowed with respect to the print media," the fairness doctrine was
upheld in Red Lion as to the electronic media because 'differences in the
characteristics of new media justify differences in the First Amendment
standards applied to them.' °
The Supreme Court has continued to recognize the distinction between
Tornillo and Red Lion and has not signalled a willingness to use the
same standard of review for broadcast media as for the printed media.
The issue has not arisen in the D.C. Circuit Court of Appeals, since the
FCC in Syracuse Peace Council expressly used the traditional standard
of review in finding the fairness doctrine unconstitutional. 4 It is thus
unlikely that the Supreme Court will shift from its "traditional" lesser
standard of review for content regulation of the electronic media.
X.

ONE CONCLUSION

Critics of the fairness doctrine ultimately argue that the fairness
doctrine cannot be rendered constitutionally sound, regardless of the
FCC's enforcement or lack of enforcement.
The advantages of... leniency and restraint... do not diminish the

generally negative effects and potential of fairness regulation. Fairness
cannot optimally promote diversity unless energetically enforced, but
aggressive policing creates a danger of undue government influence in
programming. No matter how administered, therefore, the fairness
principle translates into an unsatisfactory proposition. 42

This criticism loses sight of the fact that the fairness doctrine was never
designed to "optimally promote" diversity, but instead to prevent blatant,
one-sided broadcasting. Thus, the aim is for overall fairness, rather

338. Tornillo,418 U.S. 241 (1974).
339. League of Women Voters, 468 U.S. at 377.
340. Id. (quoting Red Lion, 395 U.S. at 386). Accord, First Natl Bank of Boston v.
Bellotti, 435 U.S. 765, 792 (1978); FCC v. National Citizens Comm. For Broadcasting, 436
U.S. 775, 800 (1978).
341. Syracuse Peace Council, 2 F.C.C.Rcd. at 5048 (36).
[We recognize that to
(M..
date the Court has determined that governmental regulation of broadcast speech is subject
to a standard of review under the First Amendment that is more lenient than the standard
generally applicable to the print media." Id.
342. Lively, supra note 140, at 22.
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than for a quantifiable standard of fairness for each individual issue.'
Also, the FCC has never acted as a policeman in this area, but rather as
an umpire, as demonstrated by the fact that the fairness system was a
complaint-driven system.'
As stressed before, the fairness doctrine
must instead be measured under the constitutional "balancing" test to
ensure that the First Amendment rights of broadcasters are not being
unnecessarily violated.'
A

Chilling Effect
As to the existence of a "chilling effect," the FCC seems to have
reached its conclusion that a "chilling effect" existed on the basis of
unreliable data. Critics in Congress seem justified in pointing out the
defects of the data in the 1985 Fairness Report, in light of the fact that
the regulated industry, the broadcasters, provided the information. Also,
even if a "chilling effect" exists at some level, under the "balancing test"
the rights of the public would still be better served if a fairness doctrine
were present. Since the Cullman doctrine was eliminated along with the
fairness doctrine, members of the public can no longer gain the "free
access" to respond that maintained the public's ability to speak on an
otherwise monopolized frequency.'
Further, the "chilling effect"
might not result from the fairness doctrine, but instead from the trend
toward increased entertainment programming. Thus, the fairness
doctrine might be needed to counteract the natural tendency 347
of
broadcasters to favor more profitable entertainment programming.

343. 1974 Report, 48 F.C.C.2d at 8 (18). "When a licensee presents one side of a
controversial issue, he is not required to provide a forum for opposing views on that same
program or series of programs. He is simply expected to make provision for the opposing
views in his overall programming." Id.

344. Id. at 8 (19). "As a matter of general procedure, we do not monitor broadcasts for
possible violations, but act on the basis of complaints received from interested citizens."

Id.
345. The fairness doctrine can be viewed as serving, rather than disserving, First

Amendment purposes, in that the doctrine "never prevents any speech, however robust, but
only adds more voices or representative views to the debate. Therefore... the doctrine
furthers the purpose of the First Amendment." Geller, supra note 198, at 5. See Gigi Sohn
& Andrew Schwartzman, This Is Not a Left/Right Issue, ELECTRONIC MEDL, Sept. 27,

1993, at 13. The fairness doctrine results in "more speech, not less." Id. Of course, this
argument assumes that broadcasters will not be affected by the requirement of using air
time to add such "voices."
346. ' In reality, because of the high cost of air time on either radio or television, almost

all members of the public are excluded from the air waves.
347. LABUNSI, supranote 136, at 154. Eliminating the fairness doctrine would "likely

lead to less emphasis on news and public affairs and to more emphasis on entertainment,"
and "translates the informing function of the First Amendment into a license to make
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"The self interest of the broadcaster and the whole economic structure
of the commercial broadcasting industry work against the notion of the
broadcaster as public fiduciary" 34 In conclusion, by codifying the
fairness doctrine, the Fairness in Broadcasting Act would seem to
"further a substantial government interest, such as insuring adequate
and balanced coverage of ... issues,"' despite the concerns raised
about a possible "chilling effect."
B. Red Lion and the Scarcity Rationale
As to the scarcity rationale, and the FCC's reliance on the increased
number of media outlets as an indication of the infirmity of Red Lion,
the FCC's analysis seems conclusory. The Commission does not break
down the components of the increase and analyze the effect on diversity
of viewpoints, but simply states that the increase renders the doctrine
an unnecessary regulation. However, even if Red Lion is interpreted as
relying in part on numerical scarcity, the increase in outlets does not
seem to alter the constitutional "balance" in fight of the decreasing
diversity of outlet ownership. Also, under the "public trustee" notion,
the public interest in gaining access must also be considered, and
without the Cullman doctrine, a mere increase in outlets does nothing
to further such an interest. While critics attack the "public trustee"
theory, the theory seems well grounded both in the history of the
Telecommunications Act and in the origination of the "public interest"
concept from which springs the FCC's regulatory authority.'
Thus
the increase in media outlets does not seem to alter the constitutional
"balance," and Red Lion appears to remain strong precedent.
C. The ConstitutionalStandardof Review
Attempts to gain a more stringent standard of review for broadcast
regulation also do not seem likely to succeed. Despite changes in both
industries, important distinctions remain between print and broadcast
media. 1 Most importantly, the function of the two different types of

money." Id.
'348. Geller, supra note 178, at 89. "Programs such as 'Sabrina the Witch' and
'Hotwheels' are broadcast because they are inexpensive cartoons, often with products that
sell by means of television." Id.
349. League of Women Voters, 468 U.S. at 380.
350. See supra notes 203-12.
351. One physical difference is described in the following way:
There is a physical limit to the number of words that can be uttered intelligibly
over a broadcasting facility during a 24-hour day. Based on an estimate of about
200,000 words, using normal speaking patterns,. . . a newspaper is the equivalent
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media remains radically different. While newspapers devote more space
than before to entertainment, the primary function of a newspaper is to
serve as a conduit for news.3 2 "Broadcasting stations, perhaps with
the exception of all-news radio stations, are essentially media of
Regulation
entertainment, with news being a secondary function."
of broadcasters is required to a certain degree to ensure that broadcasters, while attempting to maximize advertising revenues, also serve the
public interest by presenting important issues, and more than one side
of each issue. It thus seems unlikely that the Supreme Court will apply
the Tornillo standard to the Act.
D.

The Fairnessin BroadcastingAct
Supporters and detractors of the fairness doctrine are all extremely
vehement in their arguments.'
The doctrine has been attacked as
unconstitutional for decades. However, the doctrine in the form of the
Fairnessin BroadcastingAct still seems likely t survive constitutional
review, despite the past efforts of the Commission. While the Act will
indeed infringe upon the First Amendment rights of broadcasters, no less
intrusive alternative seems available, and under the current state of the
industry the First Amendment rights of the public are still furthered by
the Act. The Supreme Court in the context of minority preference
policies of the FCC held that "the interest in enhancing broadcast
diversity is, at the very least, an important governmental objective." 5
As noted previously, the Supreme Court also recently indicated the
continued viability of the scarcity rationale.'" The Court has also

of between one and three 24-hour programs.
T. BARTON CARTER, ET AL, THE FIRST AMENDMENT AND THE FIFTH ESTATE 84 (1993) (citing
Baxter, Regulationand Diversity in CommunicationsMedia, 64 AM.ECON.REv. 392 (1974)).
However, the listening experiences differ. Reading a newspaper is rather like listening to
a compact disk; the reader can at any time turn the page and find an article that interests
them. Listening to a broadcast, however, more resembles listening to a cassette tape; "the
speed, content and sequence are fixed." Id.
352. LABUNSKI, supra note 136, at 157.
353. Id.
354. See, e.g., Krattenmaker & Powe, supra note 266, at 154.
The chance of convincing the Court to remove the Fairness Doctrine from the
backs of multibillion dollar corporations whose principal energies are directed to
packaging sex, violence, and stereotyped characters for sale to soap manufacturers
and computer salesmen is about the same as the probability that the Court will
give pornographers a first amendment license to thrust lewd photographs upon
unsuspecting and unwilling seventh graders.
Id.
355. Metro Broadcasting,Inc., 497 U.S. at 567.
356. Id. at 567-68.
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seek to assure that the public

receives through this medium a balanced presentation of information on
issues of public importance that otherwise might not be addressed if
control of the medium were left entirely in the hands of those who own
and operate broadcasting stations.".57 The. Act thus seems likely to
survive constitutional review.
XI.

A SECOND LOOK: BEYOND JUDICIAL REVIEW

Regardless, or perhaps in spite of, the constitutionality of the fairness
doctrine, is the doctrine a good idea? The answer depends on what role
broadcasters and the electronic media should play. Perhaps broadcasters should be free to express their own views without fear of retribution
from the FCC, so that broadcasters can act independently of and feel
free to criticize the government and its officials. As one writer puts it:
An unfortunate by-product [of the doctrine] is that broadcasters may
not lead but must .merely reflect public opinion; that the role of
independent crusader will be denied to the broadcast station. Such a
consequence would eliminate one more element in our society with
sufficient voice to dissent frbm government policies. ..
Thus, placing broadcasters under the shadow of the FCC in the area of
controversial speech effectively makes them "governmental actors" that
are less willing to give unfavorable coverage to government policies. At
this point, it should be remembered that at one time the FCC prohibited
editorializing by broadcasters and thus prevented them from expressing
their views at all. 9 As the grantees of a frequency by the government, broadcasters have always been "governmental actors" to some
degree. Also, broadcasters under the doctrine are free to editorialize.
However, depending on their coverage of other sides of the issue,
broadcasters might have to pay for editorializing under the doctrine by
granting time to those holding a different view. Thus, the controversy
over legal issues seems to boil down to the mundane questions of who
should pay, and why.
It seems only equitable that broadcasters be forced in some instances
to pay for an opportunity to broadcast their views. Citizens without a
license must in most instances pay to have their views heard over the
air, and advertisers pay to have their views heard when they agree to
back shows with particular viewpoints; forcing broadcasters to pay could

357. Id. at 567 (quoting League of Women Voters, 468 U.S. at 377).
358. Jonathan D. Blake, Red Lion Broadcasting Co. u. FCC:
Emperor'sNew Clothes, 23 FED. COMM. B.J. 75, 91 (1969).
359. Mayflower BroadcastingCorp., 8 F.C.C. 333 (1940).

Fairness and the
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be seen as leveling the playing field. The fairness doctrine is a poor
vehicle for enforcing such a payment scheme, however, because
broadcasters can never be certain who among them will have to pay.
Several contingencies are involved: a violation of the doctrine must
occur; someone must complain; the complaint must meet the prima facie
standards set by the FCC; the FCC must decide to act on the complaint;
and the broadcaster must decide not to allow access to the complainant
and await a ruling from the FCC. Also, if the complainant has funds
available to pay for the air time, the broadcaster will not be "giving" air
time away, as it would if the complainant used the Cullman doctrine.'co Finally, the real beneficiaries of this "payment" scheme are
communications lawyers, who must coach the broadcaster through the
appropriate steps in the dance with the FCC. Because of the historically
low number of complaints that the FCC has acted upon, visualizing the
doctrine as leveling the costs of presenting controversial views seems
more of a lottery than a system.
However, in the past, many broadcasters responded to complaints from
listeners by allowing access, and the complaint was never sent to the
FCC. This response by broadcasters can be characterized either as an
admission of violating the doctrine, or as an aversion to dealing with the
FCC. In any event, the number of times that the fairness doctrine
actually "worked" is unknown, since the FCC was never officially
involved in the process in such cases. 61 Thus the system might not be
such a lottery after all. The official mechanisms of FCC enforcement
might be the least important part of the fairness doctrine.
A more basic question remains to be asked. Do people really desire to
hear contrasting viewpoints on controversial issues? Perhaps listeners
desire the opportunity to choose to listen to broadcast stations that
espouse one particular point of view. If at least one station in a locality
agrees to abide by the doctrine, maybe other stations should be allowed
to ignore the doctrine altogether and issue slanted diatribes on subjects
of the day. In reality, stations find that they can secure better ratings
by appealing to a larger, more mixed audience. Thus, radio stations that
broadcast the Rush Limbaugh show tend to follow his show with a more
liberal talk-show host, such as Larry King, in an attempt to gather a
larger segment of the potential audience. Radio and television stations
that do not follow such an economic strategy have a different objective

360. As to the Cullman doctrine, see supra notes 183-89 and accompanying text.

361. "Despite the procedural barriers to bringing a fairness doctrine complaint, in the
past individuals and groups successfully negotiated with stations to receive more balanced
coverage." Ralph Nader & Claire Riley, Oh Say Can You See: A BroadcastNetwork for
the Audience, 5 J. L. & POL. 1, 30 n.143 (1988). See 1974 Report, 48 F.C.C.2d at 8.
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in mind: their owners intend using the power of the electronic media to
attempt to change people's minds. Thus, at least two groups of
broadcasters exist: those who are motivated mainly by the opportunity
for profit, and those who are motivated by the potential for achieving
social change. Next, it must be observed that because of the cost of
broadcasting, most radio and television stations are owned by large
corporations. By their nature, corporations are profit-oriented. Because
stations in major markets are the most expensive, almost all such
stations are owned by corporations. Thus, those whose intent is to
achieve social change through presenting one-sided programming appear
to be in the minority, and appear to be located in lesser markets. This
is more true today than it was in the past, when individuals owned a
greater share of broadcast stations.
Having said all this, perhaps the fairness doctrine is unnecessary in
today's market because of the likelihood that most stations, particularly
those in major markets, will obey the principles of the doctrine out of
economic necessity. However, corporations do have a point of view. Oil
companies are understandably against certain automobile and environmental regulation. If an oil company has as a subsidiary a corporation
owning several television and radio stations, such stations might be
reluctant to air editorials and programs critical of the oil company's
positions, or might be directed not to do so. Despite this possibility,
however, such possible conflicts are not as dangerous as they appear. So
many levels of corporate bureaucracy lie between the owner and the
station manager that such pressure is probably weak, if it exists at all.
Perhaps the danger of corporate ownership is not the possibility that
such owners will attempt to stifle particular views that are opposed to
their own, but merely the fact that corporations by their nature are
averse to controversy. Under this view, "[corporations] have profitmaximizing goals, commitments to established routines, an inherent lack
of flexibility and responsiveness to change, and a fear of unconventional
political views or modes of expression. These characteristics severely
limit their ability to communicate the views of others."' 2 Such an
argument is interesting, because any "chilling effect" would be caused
internally, by the nature of ownership, rather than externally, by the
effects of the fairness doctrine. However, as shown by talk radio today,
airing controversy can result in large profits for broadcasters. While
corporations may be averse to controversy, their profit motives have
proved stronger than such an aversion. Also, corporations do not make
the day to day decisions at radio and television stations; station
362. Note, A Fair Break for Controversial Speakers: Limitations on the Fairness
Doctrine and the Need ForIndividual Access, 39 GEO. WASH. L. REv. 532, 559 (1971).
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managers do. While corporate ownership undoubtedly has some effect
on station behavior, the risk of wide-scale one-sided broadcasting
resulting does not seem that great."' However, once the corporation
or business is placed in the role of an advertiser, the danger seems to
increase dramatically.
Advertisers are in the best position to pressure broadcasters, because
advertisers are the revenue source. Major advertisers can "suggest" that
a particular broadcaster refrain from airing certain shows. As a result,
"[blroadcasters, both individually and in concert, have traditionally
avoided controversial programming because sponsors are hesitant to
become even subliminally associated with opinions disagreeable to
potential [customers]."' 4 This puts advertisers, rather than the
fairness doctrine, in the position of causing a "chilling effect" among
broadcasters. In one famous example, General Mills "sent a directive to
a networks writers saying: '[Tihere will be no material for or against
sharply drawn national or regional issues."' 6

363. Some commentators, however, view corporate ownership as a much greater danger
that does this author. See, e.g., Ralph Nader & Claire Riley, Oh Say Can You See: A
BroadcastNetwork for the Audience, 5 J. L. & POL. 1 (1988).
The widespread interests of large corporate media owners strike at the heart of
the U.S. political and economic systems. These powerful national and multinational corporations routinely seek to avoid embarrassing publicity and maximize
sympathetic public opinion while lobbying heavily to gain favorable government
policies. Such corporations are no longer outsiders, separate from the media
which can help serve their interests; they now own most of the mass media they
seek to influence .... Such [corporate] control, even if benign, is incompatible
with the operation of a democratic society which requires real choice of policies
and ideas ....
The current system is not competitive nor are broadcasters
remotely diverse enough or free of commercial restraints to serve fully the public's
first amendment interests.
Id. at 50-52.
364. Note, A FairBreak For ControversialSpeakers, 39 GEO. WASH. L. REV. 532, 560
(1970) (quoting Note, FCC's FairnessRegulations: A First Step Towards Creationof a
Right ofAccess to the Mass Media, 54 CORN. L. REV. 294, 296 (1969)).
365. Id. at 559 (quoting OPTowsKY, TV, THE BIG PICTURE 84 (1961)). See Nader and
Riley, supra note 361 at 53. "To attract the desired audience, broadcasters, by and large,
program what pleases advertisers, or at least what does not displease them, not necessarily
what the public wants or needs." Id. For a list of examples of advertisers pulling
commercial spots in response to controversial programming by broadcasters, see Shelby D.
Green, Defending the "Time Culture": The Public and Private Interests of Media
Corporations,43 FED. COMM. L.J. 391, 400, 402 n.35 (1991).
Large corporate advertisers on television will rarely sponsor programs that engage
in serious criticisms of corporate activities, such as the problem of environmental
degradation, the workings of the military-industrial complex, or corporate support
of an benefits from Third World tyrannies .... Advertisers will want.., to avoid
programs with serious complexities and disturbing controversies that interfere
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Advertisers also contribute to a possible "chilling effect" through their
preference for supporting only programs that appeal to the widest
Entertainvariety of people, such as entertainment programming.'
ment programming draws larger audiences than viewpoint-oriented
programming, which appeals to a limited audience. Advertisers
understandably want the most bang for their buck, and seek out such
shows as giving them the best value for their advertising dollar. 7
The role of advertisers also affects the content of news shows, both on
the national and local level. On the national level, "[tihe result is news
that is more akin to entertainment. Views and issues aired are noncontroversial and unchallenging to the social and political status
quo."m On the local level, "advertisers seek mass audiences which
requires that programming suit national or regional interests and not
local ones. The lack of adequate reporting and programming on all
sectors of communities leaves local residents with a limited understanding or knowledge of their own problems and needs.""

with the "buying mood."
Id. at 403 (quoting E. HERMAN & N. CHOMSKY, MANUFACTURING CONSENT: THE POLITICAL
ECONOMY OF THE MASS MEDIA 17 (1988)).
366. Nader & Riley, supra note 361, at 54.
Diversity and program choice are significantly narrowed by commercial influences.
At any given time the choice of program type is exceptionally limited. Within
types of programming, formats are similar. News programs are virtually
identical, and many children's programs are described as program-length
commercials for toy companies. Demographic appeal is narrowed to exclude the
elderly, young, ethnic groups and the underclass, and programs reflect this
exclusion.' Certain program formats are even diminished or eliminated. There
are, for example, no fine arts programs on commercial television. Program-length
documentaries have been drastically cut back, replaced by short-subject highlights
on the national news.
Id. See Shelb, D. Green, Defending the "Time Culture": The Public and PrivateInterests
of Media Corporations,43 FED. COMM. L. J. 391, 400 (1991). "Since deregulation ..
broadcasters have been most pedestrian and guided largely by program ratings, causing
the program fare to suffer from sameness." Id.
367. Nader & Riley, supra note 361, at 54.
Any attempt to design programs which appeal to less than the largest portion of
the available audience, typically a thirty percent "share" of all viewers at a given
time, icurs some financial penalty and is economically irrational. When several
networks compete for slices of the mass audience pie in this manner, stations wind
up with incredibly similar schedules and program formats.
Id.
368. Id. at 55.
369. Id. See Cass R. Sunstein, Speech In The Welfare State: Free Speech Now, 59 U.
Cmu. L. REV. 255, 280-81 (1992).
Local news programming [after de-regulation) devotes very little time to genuine
news. Instead, it covers stories about movies and television programs and
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The defense of advertisers and station owners is that the public is
being given the programming they demand, as measured by ratings."'0
This brings us back to the question of whether the public really wants
diverse programming. The relevance of the question depends on the
assumption "that audience interest and the public interest are synonymous concepts. In fact, audiences may have interests as diverse as the
population, although the ratings may not reflect this diversity because
of practical and empirical flaws in the surveying techniques."371 Also,
ratings systems do not ask viewers what they prefer, but only what
programming they currently watch. 72 The use of ratings systems as
the sole basis for programming decisions results in programming aimed
solely at the majority of viewers; those in the minority are ignored.
However, whether this is a good or bad system depends on who should
decide what is in the "public interest." 'Should the marketplace decide,
in the form of the ratings? Although those in the minority are ignored,
the ratings can be visualized as a kind of "election" in which the
majority should be given their wish. Should the FCC decide by
requiring broadcasters to ignore the results of rating systems and
broadcast certain material regardless of the level of viewer interest?
Once again, money enters the picture; broadcasters are more than
willing to serve the public interest, as long as most of the public is
interested and the content of the programming is not disagreeable to
major advertisers.

sensationalized disasters of little general interest .... During a half-hour of news
programming, no more than eight to twelve minutes involves news .... Even the
news stories tend to focus on fires, accidents, and crimes instead of issues of
government and policy . ... In addition, there has been great emphasis on
features-dealing with popular actors, or entertainment shows .... Economic
pressures seem to be pushing local news in this direction even if reporters might
prefer to deal with public issues more seriously.
Id.
370. For criticisms of the reliability of current ratings systems, see Green, supra note
365, at n.32 & accompanying text, and Nader & Riley, supra note 361, at 56-57.
371. Green, supra note 365, at 400.
372. Nader & Riley, supra note 361, at 56.
Ratings are not designed to elicit information about consumer satisfaction with
available television programs. Further, they do not survey information regarding
programs consumers would like to see on the air . ... Ratings are largely a
quantitative, not qualitative, measure of viewer preference. This sort of passive
input is too indirect and imprecise to be meaningful in assessing public approval.
Many viewers are dissatisfied with the programming.., available to them but
have no organized, effective way to express their concerns .... The end result is
more channels to choose from but no greater choice in programming.
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The view that the marketplace should control is instinctively preferred
by many over the concept that the government should be involved.
However, the media, especially the electronic media, serve as a nexus of
special interests attempting to gain support from those in the viewing
audience. Programming based on ratings does not give control to the
public, since this majority poll encourages the retention of popular types
of programming rather than the addition of experimental programming.
Instead, control is given to those with the most money, who can buy the
most air time or provide the most advertising revenues. The only way
the public can become informed of the results, dangers, and advantages
of this marketplace control is through the media, the very instrument
that is most in favor of such control. "The media is 'able to fix the
premises of discourse, to decide what the general populace is allowed to
see, hear, and think about."'3 73 Because in issues relating to itself the
media serves as a poor or non-existent self-correcting and self-reporting
mechanism, the fairness doctrine might be needed even in its most
limited function of giving the public an opportunity to respond to the
media's portrayal and evaluation of itself. The government might be
required in a system where "viewers are ... the product as well as the
users of broadcasting. "
The fairness doctrine thus might have a role after all. Since the
internal requirements of journalism require covering all sides of
controversial stories, perhaps the fairness doctrine is meant to be used
by broadcasters as a shield against advertisers and owners, who
generally seek non-controversial programming and, in specific circumstances, seek to keep certain controversial viewpoints off the air. Thus,
the doctrine can be used as an excuse for exercising proper journalistic
standards, when, in the absence of the doctrine, broadcasters would
almost certainly succumb to economic pressures. Also, in those
situations where broadcasters are loathe to report on themselves and
expose their own biases, the doctrine can be used by the public as a
"watchdog" of the media.

373. Green, supra note 365, at 404 (quoting E. HERMAN &N. CHOMSKY, MANUFACTUR(1988)).
374. Case R. Sunstein, Speech In The Welfare State: Free Speech Now, 59 U. CHi. L.
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