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I.

INTRODUCTION

Health care workers have a responsibility to "do no harm"' in their
daily contact with patients. The doctrine of informed consent gives
patients the right to prior notification of the "material risks" that are
involved in their treatment.2 Failure by a physician to fully inform a

patient of the "material risks" associated with treatment has often led
to lawsuits alleging infliction of emotional distress to support claims for
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1. James J. Nocon, Physicians and Maternal-Fetal Conflict Duties, Rights and
Responsibilities, 5 J.L. & HEALTH 1, 5 (1991) (Primum non nocere, the latin maxim for
"first, do no harm" describes a physician's duty of care. In other words, a physician's duty
of care is to help or at least do no harm. Id. (citing ROBERT M. VEATCH, A THEORY OF
MEDICAL ETcs 273-74 (1984)); see also Jonsen, Do No Harm, Moral Problems in Medicine
99, 100 (2d ed. 1983)).
2. See, e.g., Sard v. Hardy, 379 A.2d 1014 (Md. 1977).

633

634

MERCER LAW REVIEW

[Vol. 45

damages.' The danger this Article addresses is the potential for
patients who have been successfully treated to use tort claims for
damages to compensate them for lack of informed consent or infliction
of emotional distress, based merely upon a physician's HIV-positive
status, without any other evidence of tortious conduct.
Is the HIV-status of a health care worker relevant to a patient's
treatment? The answer to that question should be, "it depends." If the
health care worker increased the patient's risk of harm by failing to
observe "universal precautions,"4 or state or federally enacted health
care guidelines, or treated the patient while impaired, then liability
should follow. The fear of HIV or AIDS transmission from health care
worker to patient should be compensable, if based upon reasonable
perceptions of the risk of disease transmission. The definition of
reasonable fear of disease transmission is problematic. Knowledge of a
health care worker's HIV-status triggers strong emotional reactions from
patients, health care providers, and now public policy makers. These
reactions often signal the end of the careers of those health care workers
involved with direct patient contact. This is because AIDS is uniformly
fatal and people are simply afraid. They fear what they do not
understand. Many patients do not understand the manner HIV or AIDS
is transmitted and particularly the actual risk of transmission from
health care worker to patient. When compared to other fatal and
nonfatal risks associated with health care treatment, AIDS is difficult
to transmit from health care worker to patient, especially if the health
care worker carefully complies with "universal precautions." Measured
responses by courts to claims for damages require a determination as to
whether such patients' fears are reasonable.
Even after the investigation of the tragic contagion of Dr. David Acer's
patients, scientific data demonstrates that the risk of HIV transmission
is infinitesimal when the doctor uses universal precautions. However,
some jurists justify liability founded on the premise that transmission
yields invariably fatal results. The decision that any risk of transmis-

3.

The recent reports of HIV transmission from Dr. David Acer, a Florida dentist, to

six of his patients triggered lawsuits against the estate of Dr. Acer and his referral service
Cigna Dental Service, Inc. Unfortunately, a domino effect resulted from this dramatic case

that caused patients successfully treated by HIV-infected health care workers to sue their
health providers even after they were subsequently tested and found HIV-negative.
4. See generally Ban Mishu et al., A Surgeon With AIDS: Lack of Evidence of
Transmission to Patients, 264 JAMA 467 (1990); Richard Danila et al., A Look-Back
Investigationof Patientsof an HIV-Infected Physician, 325 NEW ENG. J. MED. 1406 (1991).
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sion from health care worker to patient is too much of a risk has been
labeled "zero tolerance."5
Estate of Behringer v. Medical Center at Princeton' gave support to
hospitals and health care facilities seeking to restrict or remove
privileges of health care workers simply because they are HIV-infected.
In Behringer, the New Jersey court upheld a hospital's suspension of a
physician based upon his HIV-positive status.7 The court affirmed the
hospital's right to restrict or suspend Dr. Behringer's surgical privileges.' The hospital believed that allowing him to continue his surgical
practice would pose an unreasonable probability of substantial harm to
others!
Obviously a host of medical, emotional, and social complications follow
the acknowledgment by a health care worker of HIV-positive status. In
the health care setting, workers diagnosed HIV-positive must either
refrain from invasive medical procedures or risk lawsuits by their failure
to inform their patients of their status. A health care worker's status as

5. David Orentlicher, HIV-Infected Surgeons: Behringeru. Medical Center, 266 JAMA
1134, 1135-36 (1991). The author contends that the attempt to eliminate all risks of AIDS
transmission is virtually impossible. "Zero-tolerance" goes too far because it permits
discrimination against health care workers, possibly in violation of federal antidiscrimination laws. The better solution suggested by Orentlicher is to adopt the
"significant risk" standard in imposing practice limitations throughout medical care
facilities. According to Orentlicher, "[in accordance with the language of discrimination
law, practice restrictions are viewed as appropriate when the risk of harm to patients is
'significant' as opposed to 'appreciable,' 'potential,' or 'theoretical.'" He goes on to conclude
that the use of a significant risk standard "ensures that patients will be adequately
protected from the possibility of HV transmission. At the same time, the standard'
protects HIV-infected surgeons from irrational discrimination." "Zero-tolerance" permits
the kinds of irrational or invidious discrimination that are prohibited by principles of
discrimination laws. Id. at 1135.
6. Estate ofBehringerv. Medical Ctr. at Princeton, 592 A.2d 1251 (N.J. Super. Ct. Law
Div. 1991).
7. Dr. William Behringer was a practicing otolaryngologist and plastic surgeon at the
Medical Center in Princeton, New Jersey. He was diagnosed with AIDS in June 1987,
because he tested positive for HIV while being treated for Pneymocystis carinii pneumonia.
The hospital thereafter suspended his hospital privileges and breached his confidentiality
as a patient by disclosing his HIV-positive status. In response, Dr. Behringer's estate sued
the hospital, claiming it violated New Jersey's law against discrimination by restricting his
hospital privileges to practice surgery, and also violated the law when it required him to
obtain informed consent of his patients before performing invasive procedures. Id.
8. Id. at 1283.
9. Id. The court in Behringer emphasized the lack of definitive scientific study
describing the risk of HIV transmission from health care worker to patient, the possibility
ofthe risk of 11V transmission increasing as Dr. Behringer performed more surgeries, and
the fact that the type of surgery Dr. Behringer typically performed involved contact with
his patients' mucous membranes. See infra note 21 and accompanying text.
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HIV-positive should not, in and of itself, provide a patient with a cause
of action against the health care worker. Status alone is insufficient
when patients seek damages for lack of informed consent or infliction of
emotional distress. Additional factual allegations and proof should be
necessary to impose liability. , There should be a nexus between a
realistic and significant incident increasing the risk of transmission of
a contagious disease, and the status of the health care worker, particularly in the case of HIV or AIDS, before compensation is awarded.10
The trial court in Faya v. Almaraz" initially dismissed the plaintiffs'
claims against the health care providers and the employing health care
facilities after determining their complaints failed to state legally
compensable claims. 12 The trial court rendered its decision before the
rise of awareness in the legal community of the full impact of the AIDS
transmission from Dr., David Acer to his patients."5 After the revelation that a health care provider transmitted AIDS to patients, the
public's reaction soon evidenced fear, panic, and hysteria. Patients
reasonably began focusing upon the health status of their health care
workers. Imposing liability, however, for emotional distress and lack of
informed consent based solely upon allegations of status is unreasonable.14 Informed consent cases and their progeny certainly do not
contemplate liability based upon mere status as HIV-positive.
This Article considers whether a physician has a duty to reveal his
health status before performing invasive procedures as a fundamental
requirement of a patient's informed consent or to protect against claims

10. In Kaskie v. Wright, 589 A.2d 213 (Pa. Super. Ct. 1991), the parents of a deceased
child sued the child's physician for failure to inform them that the physician was an
alcoholic and unlicensed to practice in Pennsylvania. The court stated that it would not
expand the doctrine of informed consent to include matters "not specifically germane to
treatment." The court in Kaskie noted that the informed consent doctrine has never been
applied to situations in which the missing information was other than that either affecting
a surgical or operative procedure actually performed. Id. at 217.
11. 620 A.2d 327 (Md. 1993).
12. Id. at 327.
13. See supra note 3.
14. After Dr. David Acer's patients contracted AIDS, the public called for the
mandatory testing of all health care workers to avoid all possible risk of exposure. Public
opinion polls demonstrated the popular sentiment supporting the mandatory testing for all
health care workers to solve the problem. Consequently, in cases involving the treatment
of HIV-negative patients by HV-positive health care workers, patients have claimed that
the health care worker's failure to disclose HIV status robbed them of a sense of security
which they deserved. One might ask why negative antibody test results, twelve or twentytwo months after successful surgery, would not eliminate any seriously compensable claim
for fear of transmission of AIDS and distress associated with a risk which never
materialized.
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for infliction of emotional distress. Section II provides a foundation for
analysis by outlining the definition of Acquired Immune Deficiency
Syndrome, and examines the actual risk of HIV/AIDS transmission from
health care provider to patient. In particular, Section II compares and
contrasts the reality of the risk of transmission of HIV in health care
settings with the risk that large segments of the public currently
perceive to exist. Section II also describes the infection control
procedures proposed by the Centers for Disease Control and Prevention
("CDC") and adopted by various states. Section III then provides a
synopsis of the recent federal legislative efforts to balance the interests
of the health care providers and patients. Section IV follows with a
description of laws in selected states 15 that regulate the provision of
health care by HIV-infected health care workers. An analysis of select
laws facilitates consideration of the interests society must reconcile as
it develops policies to regulate the spread of AIDS within the health care
treatment environment. Section V describes the health care community's reaction to the AIDS crisis. Then, Section VI explores the doctrine
of informed consent as it is available to patients seeking compensation,
for fear of HIV-related disease, or for fear of contraction of HIV/AIDS
from an infected health care worker. To date, these Hiv-related causes
of action include lack of informed consent and negligent or intentional
infliction of emotional distress. Generally, cases allowing damages for
lack of informed consent prior to medical treatment have utilized the
"prudent patient standard" when determining the liability of physicians.' s That is, what information would a reasonably prudent patient
want to know concerning the risks associated with the anticipated
procedure? This prudent patient standard, in most cases, has rejected
the use of expert testimony as to the nature of the risk of acquiring HIV
from an AIDS-infected health care provider. Prior to the adoption of the
prudent patient standard beginning in 1972, courts applied the
"professional standard" in such cases. The professional standard simply
required disclosure of facts that would ordinarily have been disclosed by
physicians within the same or similar communities.17 With the
relatively recent adoption of the prudent patient standard, in the

15.

New Jersey, California, Maryland, and Florida were selected for individual focus

because each of these states have appellate court decisions concerning health care workers'
duties to disclose HIV and AIDS status to patients prior to performing invasive procedures.
New York was additionally selected because it has an elaborate regulatory scheme to
monitor the duties and responsibilities of HIV and AIDS infected health care workers that
encourages peer review of an infected professional's competence in a confidential and

humane manner.
16. See infra notes 177-82 and accompanying text.
17. See iinfra notes 166-71 and accompanying text.
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majority of jurisdictions today, however, the application of this standard
in the HIV context must be consistent with traditional tort standards.
This Article advocates court requirements that compel plaintiffs to
employ a version of the prudent patient standard that incorporates the
requirement of expert testimony as was formerly applied in the now
disfavored professional standard.
Section VII discusses Faya v. Almaraz, including the court's rationale,
limits placed on compensation, and the case's impact on similar or
analogous cases. Section VII also discusses emerging trends in negligent
infliction of emotional distress causes of action in selected jurisdictions.
The Article then concludes with a call for objective and comprehensive
scientific data to explore the often emotional and hysterical responses to
the AIDS crisis in the continued developing case law.
II. WHAT ARE HIV AND AIDS?
Human Immunodeficiency Virus ("HIV") is a retrovirus that is also
called human T-lymphotropic virus type III/lymphadenopathy-associated
virus. This is the precursor to the condition known as Acquired Immune
Deficiency Syndrome ("AIDS").' s There are primarily three recognized
methods of transmission of HIV: (1) transfusion of infected blood or blood
products either from a percutaneous injury, e.g., a needle stick or cut, or
through a mucous membrane, e.g. a blood spurt into the mouth or eyes,
(2) sexual intercourse, and (3) transmission from an infected mother to
child through breast feeding or commingling of other perinatal fluids.1 9
Once the virus penetrates the human body, it disables the white blood
cells and attacks the body's immune system, increasing the risk of
parasitic infections within the body or exacerbating other malignant
conditions such as Karposi's sarcoma, a form of cancer. One of the most
common life-threatening infections that may attack an AIDS victim is

18. UNITED STATES DEPARTMENT OF HEALTH AND HUMAN SERVICES, SURGEON
GENERAL'S REPORT ON ACQUIRED IMMUNE DEFICIENCY SYNDROME 1, 9 (1986) [hereinafter
SURGEON GENERAL'S REPORT].
19. JOHN A. ANDERSON ET AL., LEGAL MEDICINE: LEGAL DYNAMICS OF MEDICAL

ENCOUNTERS § 4, 408 (Kathryn 11. Falk ed., 2d ed. 1991) [hereinafter LEGAL MEDICINE].
HIV has been found in body fluids including blood, semen, saliva, tears, breast milk, and
urine. The risks of transmission exist with respect to transfer of "blood, semen, or other
bodily fluids: sexual contact, both homosexual and heterosexual parenteral (i.e.,
nonintestinal) exposure to infected blood or blood components, generally through use of
contaminated needles or, less frequently, transfusions; and contact between infected
mothers and their children either before or just after birth." Id. at 409. Scientists have
also suggested the possibility of transmission in health care settings from "infected blood
or other body fluids and mucosal surfaces, such as the mouth, nose, and eyes, or with open
skin lesions." Id.
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Pneumocystis carinii pneumonia.' Some researchers believe that HIV
can also directly cause injuries to the central nervous system and the
brain.2 AIDS is characterized by "the development of serious opportunistic infections, neoplasms, or other life-threatening manifestations
resulting from immunosuppression. "22 After January 1, 1993, the CDC
expanded the definition of AIDS to include those people suffering from
AIDS-related symptoms like invasive cervical cancer, recurring
pneumonia (two episodes within a year), pulmonary tuberculosis, and
master immune cell levels, called CD4s, of 200 per cubicmillimeter or
less or one-fifth that of a healthy person.'
While HIV in its asymptomatic phase may persist for many months or
years, studies have shown that more than forty percent of HIV-infected
persons will develop AIDS within eight and one-half years; all will
develop AIDS within thirteen years of the initial infection.24 All
As of March 31, 1992,
current studies indicate AIDS is fatal.'
approximately 8,000 health care providers with AIDS were reported to
the CDC, including: "227 dental workers, 841 physicians and 56
surgeons. Of these, 163 dental workers, 577 physicians and 42 surgeons
had died from the disease."26
Risk Of Transmission
No evidence suggests that HIV may be transmitted through casual
contact with infected persons. 27 The degree of risk to patients of

A

20. SURGEON GENERAL'S REPORT, supra note 18, at 10.
21. See generally Deborah M. Barnes, AIDS-Related Brain Damage Unexplained, 232
Sci. 1091 (1986); NATIONAL ACADEMY OF SCIENCES, CONFRONTING AIDS-UPDATE 1988 3536 (1988); Centersfor Disease Control,Revision of the CDC SurveillanceCase Definitionfor
Acquired Immunodeficiency Syndrome, 36 MORBIDITY & MORTALITY WKLY. REP., Aug. 14,
1987 Supp., at 1S; SURGEON GENERAL'S REPORT, supra note 18.
22. Karen C. Lieberman & Arthur R. Derse, HrV.Positive Health Care Workers and the
Obligation to Disclose, 13 J. LEGAL MED. 333, 336 (1992).
23. Centers for Disease Control, 41 MORBIDITY & MORTALITY WKLY. REP., Dec. 18,
1992, at 1, 1-19.
24. NATIONAL ACADEMY OF SCIENCES, CONFRONTING AIDS-UPDATE 1988 35-36 (1988).
See also Lieberman & Derse, supra note 22, at 337 nn.22-23.
25. Full blown AIDS is believed to be "both incurable and... fatal." LEGAL MEDICINE,

supra note 19, at 408.
26. Michael Howe, "HIV/AIDS in the Health Care Environment,"7 AIDS INFO. NEWSL.
1 (1993).
27. SURGEON GENERAL'S REPORT, supra note 18, at 13-14. "There is no known risk of
non-sexual infection in most of the situations we encounter in our daily lives.... Because
health workers had much more contact with patients and their bodily fluids than would
be expected from common everyday contact, it is clear that the AIDS virus is not
transmitted by casual contact." Id.
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acquiring HIV from an infected health care worker has been significantly
lower than the risk of suffering death from traditional medical malpractice incidents.' Nevertheless, present social and psychological attitudes concerning HIV and AIDS have caused many to advance extreme
positions regarding how the risk of exposure and the "right to know" the
HIV related status of health care providers in advance of treatment
relate to one another.29 As the medical debates continue, the response
of jurists and legislators seems to manifest a societal need for reassurance that any possible exposure to HIV and AIDS in the medical setting
will entitle the affected individual to damages. People will additionally
justify the most moderate to extreme precautions against accidental or
intentional exposure to HIV including but not limited to: (1) CDC
national guidelines for HIV/HBV infected health care workers; 0 (2)
peer review board counselling of health care workers found HIV positive
or with any and all AIDS-related conditions; 3' (3) transfer to different
medical divisions of all HIV infected workers; (4) equivalent state
guidelines for HIV/HBV infected health care workers consistent with
CDC guidelines or Occupational Safety and Health Administration
("OSHA") regulations; 2 (5) mandatory testing of all health care
workers;'m (6) loss of medical and surgical privileges of physicians
identified HIV-positive; 4 (7) imposition of large fines and prison terms
on certain practicing HIV-infected health care workers who continue to
treat patients without obtaining informed consent of their patients or

28. Norman Daniels, HIV-Infected Health Care Professionals:Public Threat or Public
Sacrifice?, 70 MILBANK MEM. FUND Q. 3, 17 (1992). The chance of fatality from anesthesia

during an operative procedure "is approximately 1 in 10,000-roughly ten times greater
than our chance of being infected by a surgeon known to have HIV infection and 2,000
times greater than our chance of being infected by invasive procedures in general." Id. at
17.

29. Fred Rosner et al., Ethical ConsiderationsConcerningthe HIV-Positive Physician,
92 N.Y. ST. J. MED. 151, 154 (1992); Albert Jonsen, Is IndividualResponsibility a Sufficient
Basis for Public Confidence?, 151 ARCH. INTERNAL MED. 660,662 (1991); H. Denman Scott,

The HIV-infected Health Care Worker: Another AIDS Policy Conundrum, 116 ANNALS
INTERNAL MED. 341, 343 (1991); Darrell Fun, HIV-Infected Healers: Do PatientsHave a
Right to Know?, 21 BRIEF 7, 42-44 (Summer 1992).
30. Daniels, supra note 28, at 5.
31. Gregory P. Gramelspacher et al., When the Doctor has AIDS, 162 J. INFECTIOUS
DISEASES 534, 534-37 (1990).

32. Daniels, supra note 28, at 5.
33. Mary Carter & Pankaj Malik, Testing Health Care Workers for AIDS: Public
Necessity or PrivateIntrusion?, 7 ST. JOHN'S J. LEGAL COMMENT. 359 (1991); Thomas E.
Margolis, Health Care Workers and AIDS: HIV Transmission in the Health Care

Environment, 13 J. LEGAL MED. 357 (1992).
34. See supra notes 6-9 and accompanying text.
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through invasive surgical or other blood pathogen
risk transmission
3
exposure.

As of October 1, 1993, only six cases of HIV infection transmitted to
a patient from a health care provider have been documented.'6 All of
the cases involved the same physician, Dr. David Acer, a Florida
dentist. 7 The Acer cluster cases seem to be an anomaly,' and their
likely relationship to a significant risk of transmission of HIV from
health care workers to patients is extremely slight. Prior to the cases
involving Dr. Acer, the Journal of the American Medical Association
recounted three previous reports which addressed the issue of HIV
transmission from an infected health care worker to patients. The first
study, known as the Sacks study, was published in 1985."' The study
described an investigation of an urologist infected with HIV. Comparing
the names of his patients over the five years preceding his death with
names in the Florida AIDS registry revealed no matches.40 The second
study rec6rded was completed in 1987 wherein Armstrong and others
described an Air Force surgeon who had AIDS. In his case at least
seventy-five percent of his patients were voluntarily tested and found to
be HIV-negative. 4' Finally in 1988, a surgeon in England developed
AIDS. About seventy-six percent of his patients sought independent
testing, and all were HIV-negative.42 However, since the reports of the
six patients infected by Dr. Acer, this risk, though slight, has raised

35. See infra notes 86-87 and accompanying text.
36. The sixth patient stricken with AIDS by Dr. David Acer was Sherrie Johnson, a
teenager treated by Acer between 1987 and 1989. Unlike the previous cases involving
Acer's patients, she had not undergone dental extractions or root canal treatment. The
method of AIDS transmission as to any of these six victim patients remains unknown.
HospitalInfection Control, 20 AM. HEALTH CONSULTANTS 73, 74 (1993).
37. Centers for Disease Control, Update: Investigations of Persons Treated by HIVInfected Health-CareWorkers-United States, 42 MORBIDITY & MORTALITY WKLY. REP.,
May 7, 1993, at 329. Previously, reports described transmission of HIV to five persons
during receipt of care from an HIV-infected dentist in Florida. This update of investigation
evidences a sixth case where a patient under the care of the same dentist became infected
while receiving care at the Florida dentist's office. These cases remain the only cluster of
patients in which HIV transmission from an infected health care provider has been
documented. Id. at 329.
38. On July 27, 1990, the Centers for Disease Control ("CDC") reported that Kimberly
Bergalis suffered from AIDS. There was no reported source of infection other than her
dental treatment by Dr. David Acer, which included the extraction of two teeth
approximately twenty-two months before her AIDS diagnosis.
39. Jeffrey J. Sacks, AIDS in a Surgeon, 313 NEW ENG. J. MED. 1017-1018 (1985).
40. Ban; Mishu, A Surgeon With AIDS: Lack of Evidence of Transmissionto Patients,
264 JAMA 467, 467-70 (1990).
41. Id.
42. Id.
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complex medical, ethical, and legal issues that have far reaching
implications for health care.4
In the health care setting, blood is the most significant source of HIV
infection." The scientific data indicates that because health care
workers are much more likely than patients to experience contact with
blood in the health care setting, a much greater risk of transmission of
HIV exists for transmission from patient to health care worker than
from health care worker to patient.' Yet there are adamant cries from
the public that all health care Workers should be tested for HIV and
AIDS as a condition of their continued employment.'
Emotional
responses to a scientific problem do little but add to policies that could
result in a modem day witch hunt. The rationale usually offered for

43. Centers for Disease Control, Possible Transmission of Human Immunodeficiency
Virus to a PatientDuringan Invasive DentalProcedure,39 MORBIDITY & MORTALITY WKLY.
REP., June 12, 1990, at 489, 489-93; Lawrence K. Altman, U.S. Health Officials Said To
Link Two More AIDS Infections To Dentist, N.Y. TIMES, Jan. 13, 1991, at 17.
44. See CENTERS FOR DISEASE CONTROL, GUIDELINES FOR PREVENTION OF TRANSMISSION OF HUMAN IMMUNODEFICIENCY VIRUS AND HEPATITIS B VIRUS TO HEALTH-CARE AND
PUBLIC SAFETY WORKERS: A RESPONSE TO P.L. 100-607, THE HEALTH OMNIBUS PROGRAMS
EXTENSIONS ACT OF 1988 2 (Feb. 1989); see also Mary E. Chamberland & David M. Bell,
HIV Transmission From Health Care Worker to Patient: What is the Risk?, 116 ANNALS
INTERNAL MED. 871, 871-72 (1992).
45. Larry Gostin, Hospitals, Health CareProfessionals,andAIDS: The 'Right to Know'
the Health Status of Professionalsand Patients,48 MD. L. REV. 12, 21 (1989).
46. Id.; Mary E. Chamberland & David M. Bell, HIV Transmission From Health Care
Worker to Patient: What is the Risk?, 116 ANNALS INTERNAL MED. 871, 871-73 (study
corroborates conclusion that the only recognized instance of HIV transmission has occurred
in the cluster of infected patients treated by a single health care worker in Florida).
47. For example, one writer criticizes mandatory HIV testing of all health care workers
and denial of licensing for those who refuse testing where they seek to perform "at-risk
procedures." He suggests an alternative "workable testing plan," proposing to test only
under those circumstances where "a medical institution has a reasonable suspicion that an
employee may be putting himself, other employees, or patients at risk." The writer
concludes that "where a hospital has a 'reasonable basis' to suspect that an employee
performing invasive procedures may be infected, either because the HCW is a member of
an at-risk group or operates on known or suspected HIV positive patients, that HCW
should be tested and retested based on the evolution of the disease." See Mark D. Johnson,
HIV Testing of Health Care Workers: Conflict Between The Common Law and The Centers
for Disease Control, 42 AM. U. L. REV. 479, 534-40 (1993).
At first this seems like a reasonable compromise avoiding the unfavorable consequences
of mandatory testing of all health care workers. However, this plan fails to define the
method of determining whether the medical facility has a reasonable basis to suspect an
employee may be infected, or define with any particularity what it means to be a member
of an "at-risk group." Does this mean the HCW is to be tested if he or she is or appears
to be homosexual or a member of a minority group? Early references to AIDS as a "gay
disease" and suggestions that this disease was brought to the United States by black
Haitians or other disfavored minority groups would allow blanket discrimination based
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the most restrictive policies is that more cautious policies serve to
uncover those who pose an unreasonable risk to the health of unsuspecting patients.4
One argument worth considering is that instead of rushing to deny
health care workers their freedom from intrusion of rights of privacy,
without proof that they pose a significant risk to their patients or coworkers, policymakers should insist on mandatory compliance with the
"universal precautions" and OSHA regulations, and should educate both
health care workers and patients concerning the importance of these
precautions. First and foremost, the "universal precautions" require that
all health care workers use "barrier precautions," a combination of
gloves, masks and protective eyewear, to prevent exposure of their skin
or mucous membranes when in contact with blood or other body
fluids.4 9 Also, health care workers must wash their hands and skin
surfaces before procedures and immediately after procedures, especially
The CDC has further instructed
after their gloves are removed.5'
health care workers to take serious precautions to avert injuries caused
by needles, scalpels, and other sharp instruments used during procedures."1 As in all situations, health care workers with open lesions, or
"weeping dermatitis," are to refrain from all direct patient care and from
handling patient care equipment until the condition is resolved. 2
Notwithstanding, The Annals of Internal Medicine recounts the risk of
transmission for a surgeon based upon a 1992 CDC analysis as follows:
"For the HIV-Infected surgeon, the estimated probability of HIV
transmission ranged from 0.0024% (about 1 in 42,000 procedures) to
0.00024% (about 1 in 420,000 procedures.) This rate is similar to
estimates of patient risk by Rhame... and to estimates by Lowenfels
and Wormser." 53 This analysis was developed upon a model which took
into account the likelihood that a surgeon would sustain a skin piercing
injury during a procedure, the likelihood that the sharp object that
caused the injury and was contaminated with the surgeon's blood would
subsequently contact the patient's wound, and the likelihood that
infection would be transmitted to the patient after such an exposure.4

upon a suspicion that would appear unacceptable in other contexts.
48. Sheldon H. Landesman, The HIV-Positive Health Professional:Policy Options for
Individuals,Institutions,and States, 151 ARCH. INTERNAL MED. 655, 655-57 (1991).
49. Centers for Disease Control, Pilot Study of a Household Survey to Determine HIV
Seroprevalence, 40 MORBIDITY & MORTALITY WKLY. REP., Jan. 11, 1991 at 5.

50. Id.
51. Id.
52. Id.
53.

Chamberland & Bell, supra note 46, at 872.

54. Id.
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By comparison, the risk of transmission of the hepatitis B virus
("HBV") is at least ten percent higher than the risk of transmission of
the HIV virus by a health care worker.5" The CDC cites reports of
twenty clusters of documented transmission of hepatitis B from infected
health care workers to more than 300 patients since serologic testing for
hepatitis became available. In contrast, only one cluster of likely
transmission of HIV from a health care worker to patients can be
found-the six instances involving patients treated by Dr. Acer in
Florida.' Additionally, one commentator concludes that hepatitis B,
not HIV, is the major occupational health hazard in the medical
treatment of patients. Professor Gostin, Associate Professor of the
Harvard School of Public Health, states: "The CDC estimates that 500
to 600 HCPs [health care providers] whose jobs entail exposure to blood
are hospitalized annually with HBV infections, and over 200 of those
hospitalized die from the virus."" He concludes that the risk of HIV
is distorted because of the high mortality of AIDS and the fact that
while the odds of contracting it are decidedly low, the consequences are
58
severe.
Dr. Sheldon H. Landesman, Director of the Division of Infectious
Diseases, HIV Study Group, State University of New York Health
Science Center at Brooklyn, concludes that despite the low risk of
transmission of HIV from a simple procedure such as a blood transfusion, people suffer a great deal of anxiety when they are now faced with
having the transfusion." On the other hand, the same person would
think nothing of receiving or recommending that a loved one receive a
shot of penicillin for an ear infection. Most people do not realize that the
risk of dying from acute anaphylaxis from penicillin for a first time
exposure is about the same as acquiring HIV from a blood transfusion.
Very few people think of a shot of penicillin as a high risk mode of
treatment for infection, yet the public's perception of the risk of HIV
transmission is great. Dr. Landesman concludes that "[tihis difference
is perception; the exaggerated fear of infection in low-risk situations is

55. Using the same model, the study suggests that the CDC estimated that the
probability of transmission of Hepatitis B Virus from an infected surgeon to an uninfected
patient during a single surgical procedure ranged from 0.24% (about I in 420 procedures)
to 0.024% (about 1 in 4200 procedures). Id. (citing Bell et al., Risk of Endemic HV and
Hepatitis B virus (HBV) Transmission to PatientsDuring Invasive Procedures[abstract],
Abstracts from the VII InternationalConference on AIDS,INSTITUTO SUPERIORE DI SANiTA
1, 16-21 (1991)).
56. Lieberman & Derse, supra note 22, at 333.
57. Gostin, supra note 45, at 23-24.
58. Id.
59. Landesman, supra note 48, at 657.
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the driving force of the current controversy.' ° Part of what has driven
society to fear the risk of transmission of HIV in the public health
setting is lack of education concerning the real risk as contrasted to the
perceived risk, which is in most cases inaccurate.6'
Regardless of whether the risk is slight or great, public health
policymakers face the task of developing guidelines for health care
workers and institutions to determine whether and under what
circumstances an infected health care worker should be allowed to
continue to perform invasive procedures on a patient. Several public and
private health agencies have developed policies to deal with the problem
of reducing the risk of transmission of HIV.62 The education of the
public is a key concern. The reality of the risk of transmission must be
made clear, or the public will just become more fearful of the risks
associated with treatment in the health care setting. The fear of HIV
transmission has become as big a problem in the health care setting as
the transmission itself.'3 Reactions to those who have HIV or AIDS is
severely tainted by the public's perception of how the disease may have
been transmitted. We do not have the same attitude concerning other
significant health risks, whether or not they result in fatality. 4 Many
people believe that HIV-infected persons should not be permitted in
schools, on jobs or even in public housing.' This belief is the reason
that health care providers have been reluctant to agree to mandatory
testing. If health care workers are diagnosed HIV-positive, they realize
that the stigma attached to them will result from the public's perception
of dangers, in disregard of their civil rights.

60.

The risk of dying from a penicillin injection for a first time exposure is 1 in 50,000

to 1 in 100,000. The average patient will have little or no anxiety concerning the penicillin
shot even though the risk is the same or greater than the risk of HIV transmission from
a blood transfusion. Id.
61. Id.
62. David Zinman, N.Y. Health Policy Ignites Protest, NEwSDAY, Oct. 10, 1991, at 39
(Nassau ed.).
63. Id.
64. The Tampa Tribune-Times reported in 1991 that a Florida dermatologist infected
213 of 2,331 former patients with Hepatitis B virus ("HBV"). Three patients died. The
number of cases of infection was forty-two times that occurring among Dr. Acer's patients,
but there were no photographs of victims in the newspapers and no front page stories in
weekly magazines. See Bethany Spielman, Expandingthe BoundariesofInformed Consent.
DisclosingAlcoholism and HIV Status to Patients, 93 AM. J. MED. 216 (1992).
65. GostI n, supra note 45, at 31 n.110 (citing Robert J. Blendon & Karen Donelan,
DiscriminationAgainst People with AIDS: The Public'sPerspective, 319 NEW ENG. J. MED.
1022, 1023-25 (1988) (Some people believe [they] deserve the "punishment" they are
receiving.)).
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There are consequences to developing a policy that makes health care
providers who have been exposed to HIV and may be infected feel like
they must go underground. Although Dr. Landesman has made this
point very eloquently, he concludes that in formulating policy to deal
with HIV in the health care setting, "it is important to take the fears of
the public at face value. Not everybody who is afraid of AIDS is bigoted
or is homophobic. The fear of acquiring AIDS ... is deep ... and is
often independent of the issue of one's perception of gay men or drug
users."' On this point, there may be debate." The current institutional approaches suggest that evaluations should be made on a case-bycase basis before imposing limitations on the procedures that may be
performed. The question of what is the proper health policy impacts
directly upon whether, in the absence of restraining an infected
physician, there exists a duty to inform the patient of any risks
associated with invasive surgery to be performed by the infected
physician. Clearly patients would react to knowledge that their
physician or other medical professional were HIV-infected, and "when
they choose many would not opt for a physician who is infected with
HIV. However, it is not always reasonable for the patient to expect this
information."6 Without a doubt the certain consequence of disclosure
would be abandonment of the physician's practice. While the better
reasoned view is that the patient does not have the "right to know,"
patient safety requires that the physician undergo peer review to
monitor their competence whether or not they are HIV-infected.69
The privacy rights of medical professionals have been challenged in
recent court decisions. In Glover v. EasternNebraska Community Office
of Retardation,0 the Nebraska district court held that mandatory
screening of certain medical employees in the facility constituted an
unreasonable search and seizure because the risk to patients was
"extremely low, approaching zero."71 Three years later, in Estate of

66. Landesman, supra note 48, at 657.
67. See Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251 (N.J. Super.
Ct. Law Div. 1991); See also Joshua Sharfstein and Yngvild K. Olsen, It's Time For The
AMA To Break Its Silence, Accept Gays, 36 AM. MED. NEWS 18, 20 (1993). According to the
American Association of Physicians for Human Rights, a gay and lesbian physicians group,
a Texas hospital recently withdrew a job offer to a physician after discovering he was gay.
Even though the doctor was not HIV-positive, the hospital determined he was too risky and
controversial to hire.
68. See Gostin, supra note 45, at 31.
69. See generally Lawrence Gostin, HIV-Infected Physicians and the Practice of
Seriously Invasive Procedures, HASTINGS CENTER REP., Jan.-Feb. 1989, at 32-39.
70. 686 F. Supp. 243 (D. Neb. 1988).
71. Id. at 249.
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7 2 the New Jersey Superior
Behringer v.Medical Center at Princeton,
Court held that the defendant medical facility discriminated against Dr.
Behringer by revealing his HIV infection to staff members. 73 The
Behringerresult is explained by an assessment that the patient-centered
standard concerning disclosure of material risk did not outweigh 74any
right of privacy held by Dr. Behringer or others similarly situated.

The Centers for Disease Control Precautions
In 1985, the CDC developed the strategy of "universal blood and body
fluid precautions" to address the concerns regarding the transmission of
HIV in the health care setting. This strategy is commonly referred to as
"universal precautions." 75 The principle underlying "universal precautions" is that all patients should be assumed to be infectious for HIV and
other body fluid and blood-borne pathogens. Therefore, health care
providers should follow "universal precautions," 7 including procedures
to prevent transmission of blood and body fluid, during treatment of all
patients, whether the patients are known to have HIV, full-blown AIDS,
or neither. Because transmission from mother to child is a significant
risk, pregnant health care workers must be even more mindful of these
"universal precautions."7 7 The CDC has prescribed specific precautions
for use in dental procedures, autopsies, dialysis procedures, and
laboratories. 78 Hospitals and other health care employers are responsible for insuring that policies exist to provide "initial orientation and
continuing education and training" for all workers on the origin, modes
of transmission, and prevention of HIV.79 The CDC emphasizes the use
of the "universal precautions" in the treatment of all patients. Imple-

B.

72. 592 A.2d 1251.
73. Id. at 1279.
74. Spielman, supra note 63, at 218.
75. See Center for Disease Control, Guidelinesfor PreventionofTransmissionofHuman
Immunodeficiency Virus and HepatitusB Virus to Health-Careand Public-Safety Workers,
38 MORBIDITY & MORTALITY WKLY. REP., June 25, 1989, at 9.
76. The precautions stress that all patients should be assumed to be infected with HIV
and other blood-borne pathogens. The Morbidity and Mortality Weekly Reports states:
"Universal precautions" should be followed when workers are exposed to blood,
certain other body fluids (amniotic fluid, pericardial fluid, peritoneal fluid, pleural
fluid, synovial fluid, cerebrospinal fluid, semen, and vaginal secretions), or any
body fluid visibly contaminated with blood .... Universal precautions also do not
apply to saliva, except in the dental setting, where the saliva is likely to be
contaminated with blood.
38 MORBIDITY & MORTALITY WKLY. REP., June 25, 1989, at 9-10.
77. Id. at 6.
78. Id. at 8.
79. Id.
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mentation entails providing all necessary equipment and supplies to
minimize the risk of infection and the spread of HIV.'
In July 1991, the CDC published guidelines for HIV-infected health
care workers who perform invasive procedures. In response to comments, the CDC has prepared revisions to the published guidelines and
procedures that are under current study. These guidelines are a
compromise position "recommending disclosure to patients of a health
care worker's seropositive status."81 Recommendations for disclosure
impact those invasive procedures the CDC characterizes as "exposure
prone." 2 The directives strongly suggest that health care workers
refrain from performing exposure-prone procedures unless they first
obtain counsel from an expert review panel. Infected health care
workers should know under what circumstances, if any, they may
continue performing exposure-prone procedures.
III.

LEGISLATIVE RESPONSE

Just as the AIDS epidemic has evoked myriad reactions and opinions
from the public at-large, the legal, ethical, and professional reactions
have been just as equally varied. Considering the diversity of proposals
for control offered, each group has scrambled to protect its position in
the balancing of interests between patients, hospitals, and health care
providers.'m To date, most of the professional, administrative, and state

80. Id. at 12.

81. See generally Lieberman & Derse, supra note 22, at 340 n.45 (citing Lo &
Steinbrook, Heath Care Workers Infected with the Human Immunodeficiency Virus, 267
JAMA 1100 (1992); U.S. Backs Off on Plan to Restrict Health Care Workers with AIDS
Virus, N.Y. TIMES, Dec. 4, 1991, at At; U.S. to Let States Set Rules onAIDS.Infected Health
Workers, N.Y. TIMES, June 16, 1992, at C7)). The CDC guidelines recommend that various

professional organizations and institutions participate in the identification of exposureprone procedures. This recommendation was rejected by virtually every group to consider
it. In December 1991, the CDC decided not to pursue its plan to generate a list of
exposure-prone procedures.
82. Lawrence Gostin, CDC Guidelineson HIVorHBV-Positive Health CareProfessionals PerformingInvasive Procedures, 19 LAW, MED. & HEALTH CARE 140 (1991).
83. In response to the discovery that she had contracted AIDS from Dr. Acer, Kimberly
Bergalis blamed inadequate legislation for her infection. She claimed that the local state

authorities aware of Acer's condition should have compelled him to disclose his HIVpositive status to all of his patients. See 1 Blame Every One of You Bastards,"NEWSWEEK,

July 1, 1991, at 52.
Very shortly after the disclosure of Kimberly Bergalis' condition, courts were asked to
decide whether hospitals were required to disclose the HIV-positive status and identity of

infected physicians to their colleagues and patients. See Hershey Medical Ctr. v. Doe, 595
A.2d 1290 (Pa. 1991); Estate of Behringer v. Medical Ctr. at Princeton, 592 A.2d 1251. See
Margolis, supra note 33, at 357.
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legislative responses have been patterned after Congress' attempts to
regulate the health care industry and quell the AIDS epidemic. Most
recently, United States Senators Kennedy (D-Mass.) and Dole (R-Kan.)
combined to endorse adherence to mandatory infection control regulations throughout the health care industry. Senators Kennedy and Dole
introduced Amendment 1101, which was attached to the Labor, Health
and Human Services, Education, and Related Agencies Appropriations
Act, H.R. 2707, 102d Cong., 1st Sess. (1992) (enacted)."4 The provision,
which passed both Houses and was signed into law in November 1991,
served to eipedite the mandatory regulations promulgated by OSHA.
The OSHA, regulations were issued in December 1991 and became
effective in March 1992. These regulations require all health care
employers to develop written infection control plans, provide proper
protective equipment, observe "universal precautions," and give workers
information and training on HIV/HBV disease transmission on a regular
basis.'
But prior to the Kennedy/Dole approach emphasizing a constructive
non-stigmaizing approach to infection control, there were many
congressional attempts to regulate the health care industry that
dissolved under pressure. A survey of some previous attempts by
Congress to assert control over the health care industry and HIVinfected health care workers follows.
Among the most reactionary proposals initiated in either House of
Congress was that of Senator Jesse Helms, (R-N.C.), recommending
criminal penalties, including imprisonment, for health care workers who
"provide medical or dental treatment to another person, without prior
The threat of criminal
notification to [that] person of [the] infection.'
prosecution and incarceration was designed to avoid additional cases of
transmission from health care provider to patient under circumstances

84. See Margolis, supra note 33, at 383 n.185.
85. Id.
86. Amendment 734 was offered as a revision to the Treasury, Postal Service and
General Government Appropriations Bill, H.R. 2622, 102d Cong., 1st Sess. (1991). See 137

CONG. REc. S9778.
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such as the Acer cases.8" The proposal carefully limited liability to
those health care professionals with knowledge of their illness."
Proponents of the Helms' proposal argued that similar legislation
would promote desirable standards of conduct in the industry and
demonstrate the serious nature of AIDS. Opponents countered that such
drastic measures would, at a minimum, merely discourage health care
workers from receiving testing, or that they might even force infected
professionals to risk the legal consequences by performing procedures
despite knowledge of their disease.8 9
Senator Helms subsequently offered an alternative that would provide
the very privacy to physicians lacking in the first bill.' Designed to
benefit both the physician and patient, this measure allowed HIV testing
of a patient without consent before performing invasive procedures."
Proponents argued that an informed health care worker would be more
likely to adopt greater precautions during invasive procedures, thereby
decreasing the risk of transmission between doctor and patient.92
Furthermore, the early detection of HIV infection would benefit patients
by allowing them to exercise available therapy options.93
As with his first proposal, Senator Helms' patient-testing proposal
received sharp criticism attacking the bill's assumptions and practical
applications. Critics feared that the program would provide physicians
with a false sense of security and thereby reduce their use of "universal
precautions."' Other criticisms included the patients' fears of discrimination affecting their ability to receive treatment, the administrative and
financial burdens that would be imposed upon hospitals, the absence of
clearly defined counseling standards for diagnosed patients, and the
general outcry for patient consent prior to testing.9 5

87. See Margolis, supra note 33, at 364 (quoting Senator Jesse Helms as follows:
Kimberly Bergalis's dentist had AIDS. He knew he had it. But he refused to notify
his patients that he had AIDS. And now as Paul Harvey says, we know the rest
of the story insofar as Kimberly. She doesn't have a chance so I don't think...

a 10 year sentence is severe when you compare what these people are willing to
do to innocent patients. So don't talk... to me about 10 years being too severe.
I'm so old fashioned that I believe in horse whipping.
Cited in The MacNeil/Lehrer News Hour PBS television broadcast, July 18, 1991.
88. Margolis, supra note 33, at 357.
89. See generally Jeffrey W. Cavender, AIDS in the Health Care Setting: The
CongressionalResponse to the Kimberly Bergalis Case, 26 GA. L. REV. 539, 550-53 (1992).
90. Margolis, supra note 33.
91. Id.
92. Margolis, supra note 33, at 366.
93. Id.
94. Id. at 367.
95. Id. at 367-68.
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In a political response, Representative William Dannemeyer (R-CA)
proposed the Kimberly Bergalis Patient and Health Provider Protection
Act of 1991,96 which appeared to disregard the privacy interests of both
patients and physicians."'
Similar to Helms' proposals, this Act
received criticism based upon its strained financial and practical
applications, as well as its highly detrimental effects upon the privacy
rights of both health care workers and the patients.9"
Senators Hatch (R-Utah) and Dole (R-Kan.) proposed legislation
seeking to avoid mandatory testing schemes, but requiring each state to
formulate guidelines comparable to those issued by the CDC."9 Their
bill's eventual success stemmed from its rejection of mandatory HIV
testing for workers, and a deferral to the directives of state licensing
boards and peer review panels."° ° Additionally, the precautions of
universal procedures are endorsed by most health care professionals. 10 '
The CDC bill, however, did meet with some criticism. The primary
critiques have centered around the requirements that infected health
care workers abstain from certain procedures unless they receive full
patient consent. 0 2 Furthermore, the general scope of the guidelines
and the deference to states' agencies could allow great disparities in
patient and health care worker protections throughout the country. 3
This could result in health care "forum shopping" considering the
divergent paths taken by certain states' regulatory bodies. 4 Addition-

96. H.R. 2788, 102d Cong., 1st Sess. (1991).
97. The Act would have required all health care workers performing transmission-risk
procedures, for diseases listed by the Secretary of Health and Human Services, to be tested
for infection of HIV and similarly-listed diseases. Infected workers would be prohibited
from performing those procedures absent a specifically informed patient consent. Infected
workers, and their employers, would have been required to notify past patients of their
possible exposure. In addition, health care workers would have been authorized to test
patients, without consent, prior to performing "listed procedures' and under certain
conditions. Cavender, supra note 88, at 560-561; see also H.R. 2788, 102d Cong., 1st Sess.
§ 101 (1991).
98. Cavender, supra note 89, at 562-64.
99. Treasury, Postal Service and General Government Appropriations Bill, H.R. 2622,
102d Cong., 1st Sess. (1991) (amendment No. 781) (The bill required adoption by each state
to remain eligible for funding under the Public Health Service Act, 42 U.S.C. §§ 301-03
(1988)); 137 CONG. REC. $10, 348 (daily ed. July 18, 1991) (A slightly modified version of
the Dole-Hatch bill, Pub. L. No. 102-141, was signed by President Bush in October 1991.).
This bill will be referred to as the "CDC"bill.
100. See Margolis, supra note 33, at 374-75.
101. Id.
102. Id.
103. Cavender, supra note 89, at 558.
104. Id.
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ally, the cost of implementation has significant ramifications on health
care workers, hospitals, and patients." 5
With all interests considered, among the three federal proposals, the
CDC bill struck the most practical balance between the privacy rights
of health care providers and patients. This balance is due to the
logically based combination of a nationally formulated plan (the CDC
guidelines), a deference to the medical profession's expertise, and the
localized standards of individual communities.'c
The reactions of members of the professional health care community
have illustrated the necessity of respecting privacy interests. The
medical community has struggled to align patients' rights and the rights
of its members."7 The medical community has clearly communicated
its refusal to jeopardize or impinge the privacy rights of health care
workers."0 " It seems clear from their response that the medical
community recognizes its ethical and moral obligations, but demands a
voice in the implementation of any HIV protection policy."'s
IV.

SELECTED STATES' LAWS REGULATING HIV-INFECTED HEALTH
CARE PROVIDERS

Several states have pioneered legislation regulating the continued
delivery of patient care by HIV-positive health care workers. California,
Florida, and Maryland have enacted administrative regulations, and
New York has established a singularly elaborate scheme. A brief review
of the current state of the law in these jurisdictions will serve as a basis
from which to present alternatives for response across the nation.
A.

California
California's Business and Professional Code authorizes the suspension
from practice of any health care worker who fails to protect his or her
patients by following the infection control guidelines set by the State
Department of Health Services and the California Occupational Safety

105. Id. at 559.
106. Id. at 559-60.
107. For example, in recognition of their duties to patients, most health experts agreed
that universal guidelines (such as the CDC's) were necessary. See Margolis, supra note 33,
at 375. However, only the American Medical Association approved the Dole-Hatch patient
disclosure agreement. Id. at 376 n.130.
108. See, e.g., Cavender, supra note 89, at 252 n.66 (listing the professional
organizations that voiced opposition to Senator Helms' proposals).
109. Again, it appears that the Dole-Hatch bill strikes the most appropriate balance
between all competing interests. See Treasury, Postal Service and General Government

Appropriations Bill, supra note 86, at 560.
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These guidelines are intended to prevent

transmission of HIV and other transmittable diseases within the health
The California state licensing board advocates consulcare setting.'
tation with the various medical accreditation boards and societies to
encourage "appropriate consistency" in the implementation of the
law.12 Licensed health care workers are responsible for following "the
most recent scientifically recognized safeguards for minimizing the risk
of transmission of blood-borne infectious diseases."" 3
B. Florida
In Florida, the Department of Health and Rehabilitative Services is
authorized to establish procedures to manage, counsel, and provide other
services to licensed or certified health care workers infected with
HIV."4 All health care workers are required to complete an educational course on infection control procedures and to become familiar with
information on current Florida law on AIDS and its impact on testing
confidentiality and treatment." 5
If a health care worker's practice is restricted because of an HIVpositive test result, Florida's statute declares the health care worker's
condition to be a disability for the purpose of health insurance, providing
health care worker has experienced an actual loss of
that the insured
6
income.1

C. Maryland
In Maryland, hospitals, health care facilities, and certain health
maintenance organizations must adopt, implement, and enforce policies

110. See California Occupational Safety and Health Act of 1973 ("CALOSHA"), CAL.

LAB. CODE § 6300.
111. AIDS POLY CENTER, GEO. WASH. U., STATES WITH LAWS FOR HIV-INFECTED
HEALTH CARE PROVIDERS (INTERGOVERNMENTAL HEALTH PoLicY PROJEcT REPORT 1993)

["The Report"] (citing California S.B. 1071 (1991); California S.B. 1813 (1992)). "It is
unprofessional conduct for a licensee to, and authorizes the board to suspend or revoke a
license of a licensee who, except for good cause, knowingly fails to protect patients by
failing to follow infection control guidelines, thereby risking transmission of blood-borne
infectious diseases from: (1) dentist or dental auxiliary to patient and vice-versa; (2) nurse
to patient and vice-versa; (3) licensee to patient and vice-versa; and (4) patient to patient."
Id. The report is on file with the author.
112. Id.
113. Id.
114. Id. (citing Florida S.B. 1436 (1991)).
115. Id.
116. The Report, supra note 111 (citing Florida S.B. 1730 (1992); Florida S.B. 2390
(1992)).
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that require all employees and medical staff involved in patient care
services to comply with the CDC guidelines on "universal precautions."" 7 Health care providers must develop and post a notice
explaining the published guidelines on the "universal precautions."
D. New York
New York has one of the more comprehensive statutory schemes for
managing HIV-infected health care workers. The legislature established
a state advisory panel within the state health department for the
evaluation of HIV-infected health care workers." 8 This panel is
required to evaluate, counsel, and advise HIV-infected health care
workers who voluntarily seek the panel's review of the risk of HIV
transmission to others through the workplace.
In New York, notice must be given to the health care worker of the
panel's authorization to investigate, to recommend practice restrictions
or modifications, to advise the facility of any such restriction, and to
refer cases to professional licensing, registration, and certification
boards." 9 When a health worker is affiliated or employed by a health
facility, that facility must have first completed its own review of the
scope of the practice of the affected health care worker.
Only when evidence indicates that the health care worker's practice
poses a significant risk of harm to patients, must the panel make
appropriate recommendations that are least restrictive with respect to
the health care worker's practice; including, but not limited to, training
120
or monitoring, or if necessary reassignment or practice restrictions.
To protect the confidentiality of the information concerning the HIVinfected health care worker, the information and decisions of the New
York state advisory panel are generally not subject to disclosure. The
information is, however, subject to disclosure to the office of professional
regulation, the office of professional discipline, and other appropriate
disciplinary bodies. The panel makes such a disclosure if the health care
worker fails to comply with its recommendations or" "compliance
cannot
121
be determined by the panel after reasonable effort.

117. The Report, supra note 111 (citing Maryland H.B. 388 (1992)).
118. The Report, supra note 111 (citing New York S.I. 8179-A (1992)).
119. Id.
120. Id.
121. Id.
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V. RESPONSE FROM THE HEALTH CARE COMMUNITY
A.

Mandatory Testing of Health Care Workers
However slight the risk of transmission of HIV between health care
worker and patient, its very existence has raised complex medical,
ethical, and legal issues that have broad implications to the delivery of
health care.122 Mass phobia and anxiety have signaled a demand for
mandatory testing of all health care providers, urging all health care
workers be tested for HIV and AIDS as a condition of continued
employment.12
Yet, some professional organizations and special
interest groups believe that knowledge of the HIV status of health care
workers is unnecessary to safeguard the public from the deadly spread
of HIV, AIDS and AIDS-related conditions. An alternative method to
mandatory testing of health care workers calls for a policy of strong
national advocacy of safe sex for all, "universal precautionsv 24 in
health care, and
clean needle exchange for drug users in clinical and
12
other settings.

B. Mandatory Testing of Patients
The health care community has suggested that perhaps all patients
should be tested regularly as a condition of treatment due to the
significant risk of occupational exposure faced by health care workers.
They argue that educational and therapeutic precautions are insufficient
to avoid the risk of transmission of disease within the health care
setting. Others decry any mandatory testing as a violation of individual
rights. 2 ' Some philosophers and ethicists argue that "individuals

122.

Centers for Disease Control, supra note 43, at 489-93; Altman, supra note 43, at

17.
123.

Chamberland & Bell, supra note 46, at 871 (The study corroborates conclusion

that the only recognized instances of HIV transmission have occurred in the cluster of
infected patients treated by a single health care worker in Florida.).
124. See supra text accompanying notes 49-52.
125. The New York State Department of Health has reaffirmed its earlier position that
"HIV-Infected health care workers are not required to disclose their HIV status to patients
or employers. Health care facilities are under no obligation under New York law to disclose
to patients the status of an infected health care worker in their employ .... " See NEw
YORK STATE DEPARTMENT OF HEALTH, POLICY STATEMENT AND GUIDELINES TO PREVENT
TRANSMISSION OF HIV AND HEPATITIS B THROUGH MEDICAI/DENTAL PROCEDURES 4 (May

1992).
126. See Fred Rosner et al., Ethical Considerations Concerning the HIV-Positive
Physician, 92 N.Y. ST. J. MED. 151 (1992). "In this view, the concept that individuals have
inalienable rights that take precedence over the common good is fundamental to our
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have rights to privacy that cannot be violated even in the interest of the
public good."1 27 Policymakers must reconcile the necessity to protect
against the spread of AIDS with the
view that mandatory AIDS testing
128
violates the rights of those tested.
One commentator has suggested that whether the rights of an infected
and highly contagious individual may be restricted is a different ethical
question than whether the rights to freedom and privacy of a large
group, such as health care providers, whose members are largely free of
disease, can be violated for reasons of public health.129 This former
restriction has been analogized to a police search with a court-ordered
warrant based upon probable cause, that is, permitting a search of
someone strongly suspected of having committed a crime, while the
latter invasion more closely resembles the search of all homes in a
neighborhood in hopes of turning up criminal activity.1 30 The rationale
usually offered for mandatory testing of all health care workers is that
more cautious policies would fail to uncover those who pose an unreasonable risk to the health of unsuspecting patients.
Our social and psychological attitudes concerning HIV and AIDS have
caused many to advance extreme opinions on the relationship between
the risk of exposure and the "right to know" the status of health care
providers. These attitudes directly impact upon whether, in the absence
of restraining infected physicians, health care providers and physicians
have a duty to inform the patient of risks associated with care requiring
invasive surgery performed by infected physicians.
Health care providers have been reluctant to agree to mandatory
testing. If they are found to be HIV-positive, they realize that a stigma
will attach. This stigma will jeopardize their civil rights.1 31 There are
severe consequences in any policy that makes health care providers who

political and social traditions. Indeed, this view has been the dominant theme in European
and American political thought. since the late 18th century." Id. at 151.
127. Id. at 151.
128. The CDC specifically recommends against mandatory testing and finds education
and adherence to "universal precautions" more acceptable. Centers for Disease Control,
Recommendations for Preventing Transmission of Human Immunodeficiency Virus and
HepatitisB Virus for PatientsDuringExposure-ProneInvasive Procedures, 40 MORBIDITY
& MORTALITY WKLY. REP., July 12, 1991, at 6.
129. Rosner, supra note 126, at 152.
130. While routine alcohol testing of all drivers to detect those driving under the
influence of alcohol may be considered an unreasonable infringement of the civil rights of
drivers, routine detention of drivers evidencing erratic behavior that may be a threat to
others is not. The Rosner article suggests the same argument can be made regarding
mandatory AIDS testing of health care workers. Id. at 151-55.
131. See generally Landesman, supra note 48.
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have been exposed to HIV, and may or may not be infected, feel they
must "go underground" to preserve their livelihoods.
The current institutional approaches suggest that evaluations should
be made on a case-by-case basis before imposing limitations on the
procedures HIV-infected health care workers may perform."2 Many
argue that the mere fact of HIV-positive status does not create a
dangerous propensity for infection even during invasive procedures,
provided that "universal precautions" are used faithfully.133 Firm
conclusions require researchers to conduct more "look back studies" and
assemble other epidemiologic data. This information must be critically
evaluated to solidify the scientific community's position on the limitations to be placed on HIV-infected health care workers.
For now, the medical debate continues. In the legal arena, however,
the responses of jurists and legislators reaffirm the notion that any
possible exposure to HIV and AIDS in the medical setting will entitle the
affected individual to seek damages.
VI. THE DOCTRINE OF INFORMED CONSENT As AVAILABLE To
PATIENTS TREATED BY HIV-INFECTED HEALTH CARE WORKERS

A.

Introduction-EmergingCase Law
Generally, health care providers must exercise that degree of care that
is reasonable, given their skills, knowledge, training, and ability. Courts
may impose liability upon a health care provider who acts in a manner
that is inconsistent with the medical professions standards of practice,
13 4
especially when the violation causes harm or injury to the patient.
The reason is simply that the relationship that arises between health
care worker and patient creates a special duty for the health care worker
to "do no harm"3 5 during the course of treatment. As public pressure
has mounted to mandate the testing and disclosure of HIV-positive
status of health care workers, three events have caused a stir in medicolegal communities: the Maryland decision in Faya v. Almaraz,3 6 the
New Jersey decision in Estate of Behringer v. Medical Center at
Princeton,37 and the cluster of six AIDS cases involving treatment by

132. See The Report, supra note 111 and accompanying text.
133. Id.
134.

See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 53,

at 356-59 (5th ed. 1984); cf Johnson, supra note 47 (discussing the national standard of
care for physicians).
135. Sard, 379 A.2d 1014.
136. 620 A.2d 327.

137. See supra notes 5-9 and accompanying text.
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Dr. David Acer.138 Since the courts have now seen documented cases
of transmission from health care worker to patient, HIV-positive health
care providers are well advised to refrain from participating in certain
traditionally invasive procedures and certain other patient procedures.
Absent such abstention, health care providers risk personal liability if
they continue to operate or to have contact with patients under such
circumstances.
A hospital or employer that permits a doctor or health care worker to
continue working despite knowledge that the individual is HIV-positive
may be found liable for not restricting the doctor's work." 9 This duty
corresponds to the duty hospitals and other health care facilities owe
when they become aware of "dangerous propensities" of an employee,
e.g., to act affirmatively to control the employee's behavior.14 This
duty is predicated upon the hospital's overreaching obligation to provide
a safe environment for both its employees and patients. In response,
some professional organizations and the policies formulated by internal
health care facilities recommend that hospitals and employers either
restrict the practice of invasive procedures by HIV-positive medical
providers or enforce a policy requiring patient consent to treatment by
infected health care workers."" While patient autonomy is the
cornerstone of the doctrine of informed consent, legislators, policymakers,
and jurists must understand and consider the impact of disclosure upon
the right of health care workers to privacy and confidentiality.
Faya,142 Behringer,4 3 and the "Acer cluster cases" all involved
infection, or the threat of infection, to a patient or patients resulting
from contact with an infected health care provider. Prominent among
counsels' arguments in seeking to impose liability in each of these
instances was that performance of surgery by an infected health care
worker with a communicable virus, without disclosure and prior
informed consent by the patient, placed the patient in a position of
added and unnecessary risk. 44 "While a patient may accept the risk
of certain infections attendant to surgery, the risk of receiving infection

138. See supra notes 3, 14, 37 & 38 and accompanying text.
139. Orentlicher, supra note 5.
140. See Leckelt v. Board of Comm'rs of Hosp. Dist. No. 1, 909 F.2d 820 (5th Cir. 1990)
(affirming a hospital's right to demand the results of a nurse's HIV test and upholding the
hospital's discharge of nurse for failure to provide test results to hospital officials).
141. Behringer, 592 A.2d at 1277-78.
142. 620 A.2d at 327,
143. 592 A.2d at 1251.
144. Evelyne Shuster,A Surgeon withAcquiredImmunodeficiency Syndrome: A Threat
to Patient Safety? The Case of William Behringer, 94 AM. J. MED., 93, 93-99 (1993).
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a surgeon is not regarded as a normal risk associated with
directly from
145
surgery."

Consent Law and Informed Consent
Prior to the twentieth century in the United States, consent law with
regard to medical procedures was viewed merely as a premise for
However, pre-twentieth century
bringing an action of battery."'
consent law cases are a rarity. In the few cases that do exist, liability
"turned on a determination of the existence or nonexistence of actual or
implied authority given to the physician by the patient under the
circumstances." 147 The test used to make such a determination was
whether the circumstances demanded that the patient defer to the
physician's expert knowledge and skill. "As a result, these cases were
often tried as negligence cases; by appeal to a professional practice
standard."148 Thus, leading into the twentieth century, a malpractice
standard was applied to consent cases "to determine the scope of express
and implied consent without intent to contradict the basic principle that
to proceed with no consent was a classic instance of battery."49

B.

Early Twentieth Century Consent Law. Three early cases from
the twentieth century forged the way for the modem formulation of
consent law. The first two, Mohr v. Williams's° and Pratt v. Davis, 6 ' are often cited together due to their similarities in reasoning
and time. In each of these cases the plaintiffs consented to certain
treatment by their respective physicians. However, in both Pratt and
Mohr surgery was performed on them without consent. Thus,52 the cause
of action in each of these cases was premised upon battery.
The courts in Pratt and Mohr found that the case law in the consent
arena was sparse at best.'53 Therefore, their opinions were instrumen145. LEGAL MEDICINE, supra note 19, at 420 (citing Taaje v. St. Olaf Hosp., 271 N.W.
109 (Minn. 1937) (hospital liable for nursing supervisor's failure to evaluate a nurse's
contagious condition); Kapuschinsky v. United States, 248 F. Supp. 732 (D. S.C. 1966)

(liability established where nurse transmitted a staphylococcal infection to a newborn)).
146. This view apparently draws its origins from the English common law. See Slater
v. Baker & Stapleton, 95 Eng. Rep. 860 (KB. 1767) (recognizing that a surgeon should
obtain his patient's consent prior to operating).
147. RuTH R. FADEN & TOM L. BEAUCHAMP, A HISTORY AND THEORY OF INFORMED
CONSENT 119 (1986).
148. Id. at 119-20.
149. Id. at 120.
150. 104 N.W. 12 (Minn. 1905).
151. 79 N.E. 562 (I1. 1906).
152. Id.; 104 N.W.12.
153. 79 N.E. 562; 104 N.W.12.
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tal in setting forth a concise theory to be applied in future consent cases.
In Mohr, the court stated that "the free citizen's first and greatest right
... the right to the inviolability of his person... necessarily forbids a
physician or surgeon, however skillful or eminent... to violate, without
permission, the bodily integrity of his patient by a major or capital
operation.""' In addition, the court noted that the physician has no
"free license respecting surgical operations."15 5 Stated succinctly, a
surgical procedure performed without the consent of the patient is
unlawful and amounts to a battery, unless the patient's consent is
implied from the exceptional nature of the circumstances.
Schloendorff u. Society of New York Hospital" adopted the theory
set forth in Pratt and Mohr without major modifications. However,
Justice Benjamin Cardozo's opinion in Schloendorff has become "the
most widely quoted in the current informed consent literature, and
stands as a classic statement of the patient's right to self-determination." 15 7 Justice Cardozo asserted: "Every human being of adult years
and sound mind has a right to determine what shall be done with his
own body; and a surgeon who performs an operation without his
patient's
consent commits an assault, for which he is liable in damag158
es."
"[These early consent cases built upon each other to fill out the
battery theory of liability as grounded in a right of self-determination."'5 9 In the forty years following these decisions, the consent
doctrine remained unchanged as courts continued to view these cases as
actions for battery. However, a dramatic development took place in the
late fifties and early sixties, when the "traditional duty to obtainconsent
[evolved) into a new, explicit duty to disclose certainforms of information
and then to obtain consent.""6 This revolutionary development, known
as the doctrine of informed consent, implies that the physician has a
greater duty than merely obtaining the patient's consent to treatment.
Briefly stated, this duty encompasses the adequate disclosure to the
patient of such information as will enable the patient to evaluate the
nature of the treatment, any substantial risks involved, and the
available options in the form of alternative treatment.'' Thus, the

154. 104 N.W. at 14 (quoting Pratt v. Davis, 37 CHI. LEG. NEWS 213, referred to and
commented on in CENT. LAW J. 452).

155. 104 N.W. at 15.
156.

211 N.Y. 125, 105 N.E. 92 (N.Y. 1914).

157.
158.
159.
160.
161.

Faden & Beauchamp, supra note 147, at 123.
105 N.E. at 93.
Faden & Beauchamp, supra note 147, at 123.
Id. at 125.
See Canterbury v. Spence, 464 F.2d 772, 780 (D.C. Cir. 1972),
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doctrine of informed consent is premised upon negligence, and the
physician's failure to disclose the requisite information may result in
liability regardless of the outcome. For recovery, a proximate causal
relationship -must exist between the physician's failure to disclose the
information and the plaintiff's injury. 62
The Professional Standard. In Salgo v. Leland Stanford Junior
University Board of Trustees,'" a leading case on informed consent,
the court found that withholding facts a patient would.need to make an
intelligent decision regarding the proposed treatment was a violation of
a physician's duty and subjected the physician to liability."' However,
because each patient presents a "special problem," the Salgo decision
grants the physician the discretion to dismiss an element of risk as long
as the facts necessary to make an informed decision are fully disclosed."65
Natanson v. Kline"' further defined the physician's duty to disclose.
In Natanson, the court held that the duty to disclose was "limited to
those disclosures which a reasonable medical practitioner would make
under the same or similar circumstances."6 7 The Natanson court
found that a physician's disclosure would be sufficient if under "all
circumstances considered,. . . the physician was motivated only by the
patient's best therapeutic interests and he proceeded as competent
medical [persons] would have done in a similar situation."'68
A new standard for informed consent, known as the "professional
standard or prudent physician standard," was adopted by most
jurisdictions prior to 1972.169

Under the professional standard or

prudent physician standard, a physician was required to make disclosures in compliance with the prevailing medical standard of the
community.170 In other words, a physician was required to disclose
only those risks that would ordinarily have been disclosed by other

162.

Id. at 780; FAY A. ROZOVSKY, CONSENT TO TREATMENT: A PRACTICAL GUIDE § 1.15

(2d ed. 1990).
163. 317 P.2d 170 (Cal. Dist. Ct. App. 1957).
164. Id. at 181.
165. Id.
166. 350 P.2d 1093 (Kan. 1960). A patient sued a hospital and a physician in charge
of the radiology department for injuries sustained as a result of an allegedly excessive
amount of radioactive cobalt used during therapy. The court found that in light of the
standard established, the court's opinion did not mean that a doctor is under an obligation
to describe in detail all possible consequences of treatment. Id. at 1106 (emphasis added).
167. Id.
168. Id.
169. See Canterbury v. Spence, 464 F.2d 772.
170.

Largey v. Rothman, 540 A.2d 504, 507 (N.J. 1988).
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physicians
in a community of like training under similar circumstanc171
es.
In 1972, the District of Columbia Circuit Court of Appeals established
the latest standard in the informed consent arena. 172 In Canterbury
v. Spence, 75 the court recognized that a physician has a duty to "warn
the patient of the dangers lurking in the proposed treatment" and "to
impart information the patient has every right to expect." 74 The
ruling required a physician to reveal all the risks material to a patient's
decision based upon an objective standard.17' A "material" risk is a
risk or cluster of risks to which a reasonable patient, in what the
physician knows or should know to be the patient's position, would likely
attach significance in deciding whether to submit to the proposed
therapy or treatment. 76 Thus, from177the Canterbury opinion, the
"prudent patient standard" was coined.
The Prudent Patient Standard.

Considering the hysteria and

stigma attached to the disease and its victims, the use of the prudent
patient standard may be unwise in the context of the AIDS epidemic,
7
but the standard is here to stay.

It is now the majority rule.

1

171. Id. at 508-09. Note that because the Supreme Court of New Jersey decided that
although the professional standard was the law of that jurisdiction, it abandoned the
professional standard and adopted the prudent patient standard, thereafter aligning New
Jersey with the myriad of jurisdictions that adopted the prudent patient standard.
172. Leonard H. Glanz, et al., Risky Business: Setting Public Health Policy for HIVInfected Health Care Professionals,70 MILBANK MEM. FuND Q. 43 (1992). According to
Glanz, the early informed consent cases responded to physicians' paternalistic practice of
withholding information about the risk of invasive procedures in order to spare the
patients' emotional stability. Glanz states that disclosure of a physician's HIV status
presents different issues. "[T]he issue is not revealing risks of a procedure that are
generally known to the medical community, but rather mandatory disclosure of extremely
private information about one person to another." Id. at 70. He concludes that information
regarding an extraordinarily remote risk of harm may be withheld from a patient because
of the certainty of the harm that disclosure will cause the practitioner. Glanz further
states that the problem was not that patients were receiving insufficient information, but
rather that they were receiving no information regarding risks. This prevented patients
from determining for themselves whether the possible benefits from a recommended
procedure are outweighed by the possible risks. Id.
173. 464 F.2d 772.
174. Id. at 786-87.
175. Id. at 787.
176. Id.
177. Id.
178. See, e.g., Canterbury v. Spence, 464 F.2d 772; Cobbs v. Grant, 502 P.2d 1 (Cal.
1972); Logan v. Greenwich Hosp. Ass'n, 465 A.2d 294 (Conn. 1983); Litton v. Scheer, 501
A.2d 801 (D.C. 1985); Leyson v. Steuermann, 705 P.2d 37 (Haw. Ct. App. 1985); Pauscher
v. Iowa Methodist Med. Ctr., 408 N.W.2d 355 (Iowa 1987), reh'g denied; Percle v. St. Paul
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Requiring disclosure of a health care worker's health status incorporates
a subjective aspect into the informed consent decision making process.
This is because viewing the physician's HIV-positive status as a material
risk focuses on the perception of an individual plaintiff, one unconvinced
of the protection afforded by universal precautions. The prudent patient
standard can be applied using a subjective test, focusing on the consent
obtained by the individual plaintiff, or by an objective test, focusing on
whether a reasonably prudent patient in the same position of the
plaintiff would have consented to treatment. This choice in perspective
has been a major source of dispute between courts adopting the prudent
patient standard.' 9 Under either position, misinformation and

Fire & Marine Ins. Co., 349 So. 2d 1289 (La. Ct. App. 1977); Sard v. Hardy, 379 A.2d 1014;
Precourt v. Frederick, 481 N.E.2d 1144 (Mass. 1985); Plutshack v. University of Minn.
Hosp., 316 N.W.2d 1 (Minn. 1982); Phillips v. Hull, 516 So. 2d 488 (Miss. 1987); Largey v.
Rothman, 540 A.2d 504; Dries v. Gregor, 424 N.Y.S.2d 561 (N.Y. App. Div. 1980); Dixon
v. Peters, 306 S.E.2d 477 (N.C. Ct. App. 1983); Congrove v. Holmes, 308 N.E.2d 765 (Ohio
1973); Scott v. Bradford, 606 P.2d 554 (Okla. 1979); Arena v. Gingrich, 733 P.2d 75 (Or. Ct.
App. 1987); Festa v. Greenberg, 511 A.2d 1371 (Pa. 1986); Wilkinson v. Vesey, 295 A.2d
676 (R.I. 1972); Wheeldon v. Madison, 374 N.W.2d 367 (S.D. 1985); Nixdorf v. Hicken, 612
P.2d 348 (Utah 1980); Small v. Gifford Memorial Hosp., 349 A.2d 703 (Vt. 1975); Miller v.
Kennedy, 522 P.2d 852 (Wash. 1974); Cross v. Trapp, 294 S.E.2d 446 (W. Va. 1982); Scaria
v. St. Paul Fire & Marine Ins. Co., 227 N.W.2d 647 (Wis. 1975).
179. While the majority of the jurisdictions have opted for an objective test, a few
jurisdictions have found justification for using the subjective test. See Leyson v.
Steuermann, 705 P.2d 37; Scott v. Bradford, 606 P.2d 554 (recognizing an objective
approach). But see Arena v. Gingrich, 733 P.2d 75. In Arena, the Court of Appeals of
Oregon insisted on a standard of full disclosure. The court rejected the reasonable person
test espoused in Canterburyon the belief that the objective test irrevocably robs the patient
of the right of,self-determination. Criticizing Canterbury, the Arena court concluded:
The Canterbury view certainly severely limits the protection granted an injured
patient. To the extent the plaintiff, given an adequate disclosure, would have
declined the proposed treatment, and a reasonable person in similar circumstances
would have consented, a patient's right of self-determination is irrevocably lost.
This basic right to know and decide is the reason for the full-disclosure rule.
Accordingly, we decline to jeopardize this right by the imposition of the 'reasonable
man' standard.
733 P.2d at 78 (quoting Scott v. Bradford, 606 P.2d at 558-59). The court in Arena
identified some of the problems with the "objective" or "reasonable person" test concluding
that the question of whether a defendant's negligence caused a plaintiffs injury is by its
very nature a case-specific question. The court found that "[a]lthough it might be said (the
subjective approach] places a physician at the mercy of a patient's hindsight, a careful
practitioner cdn always protect himself by insuring that he had adequately informed each
patient he treats." Id. at 78 (quoting Scott, 606 P.2d at 558-59).
Addressingthe rationale underlying the objective standard that "a plaintiffs testimony
about the subjective fact is likely colored by the events that occurred after he consented
and will ipso facto, be highly adverse to the defendant," the court in Arena stated: "[Jiuries
are aware that a party's testimony which favors his own cause must be weighed carefully
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hysteria about AIDS contributes to barring the practice of HIV-infected
health care workers, even though such a prejudice is inconsistent with
science. Most patients simply do not believe current assessments of risk
analysis.
If informed that a health care worker is infected with HIV or AIDS,
many patients would exercise their option to either abandon the mode
of treatment involving that health care worker or to choose another
health care professional, probably one swearing to HIV-negative status.
Should this make those patients feel safer? Probably not. The risk of
transmission is so small in the first place that knowledge of HIV-positive
status is of limited importance, provided that "universal precautions" are
utilized during treatment.
Those who believe in "zero tolerance" of medical risk, find these
arguments irrelevant. For them, any risk of fatality is too much risk.
Most health care providers, however, know that the real risk of
contracting HIV in the health care setting, and the public perception of
the risk, are far apart. The demand of "zero risk tolerance" is that
health care be one hundred percent risk free. However, the prudent
patient standard does not require risk free health care.
The prudent patient standard of disclosure is based upon a reasonable
patient's understanding of scientific knowledge to date, not on an
unreasonable patient's misperceptions. While preserving patient
autonomy, public policy and liability for lack of informed consent should
have some basis in scientific fact. Otherwise, there is a real danger that
courts will generate law that is fatally flawed. Insisting on informed
consent concerning issues having nothing to do with treatment risks, but
everything to do with public perception, jeopardizes the delivery of
health care.
Courts encourage patients' misperceptions when plaintiffs, who are
successfully treated and are HIV-negative, mount a successful cause of
action against health care workers and facilities based upon previously
undisclosed information concerning the HIV-positive status of their
medical care providers. 8 ' Such decisions effectively open the health
care industry to lawsuits based upon theories of res ipsa loquitur or even
strict liability. Under these theories, liability may be based upon the
status of the health care worker, without any other information to
suggest a basis for tort liability.

and that credibility determinations must be made." Id. The court concluded that invoking
an objective test "makes no sense," and that the real -question should be "whether this
plaintiff would have consented if she had been properly informed." Id. at 78-79.

180. See infra notes 21643 and accompanying text.
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An assessment of whether a patient's knowledge of the HIV-positive
status of his health care provider is material is problematic under the
prudent patient standard. The physician's status is only material if it
poses a risk to which a reasonable patient would attach significance.
Arguably, such a reasonable person would recognize that the use of
"universal precautions" greatly reduces the risk of contraction of HIV
during a surgical procedure. Thus, the use of "universal precautions"
means disease transmission between the health care worker and patient
is not a significant risk. Hence, the prudent patient standard does not
dictate disclosure of a physician's HIV-positive status prior to the
performance of a surgical procedure conducted in accordance with CDC
guidelines or OSHA regulations.
In a perfect world, those who comprise juries would be well-versed in
the methods of transmission of HIV and the subjective test would be
workable. Today's environment, however, is characterized by fear and
anxiety at the mention of HIV. Most people do not understand that an
increased risk of HIV transmission has more to do with the sanitary
conditions of treatment, the use of "universal precautions," and the
overall competence of the provider, rather than the HIV status of a
health care worker.
Proposal for Modification of the Prudent Patient Standard to
Incorporate Expert Testimony. Among the controversies surrounding the prudent patient standard in claims involving treatment by HIVinfected health care workers, is whether a plaintiff can establish a prima
facie case for lack of informed consent without producing expert
testimony. Courts following the professional standard uniformly require
plaintiffs to establish by expert testimony the existence of a duty to
disclose and a departure from the standard of care that similarly
situated physicians would follow. Conversely, courts following the
prudent patient standard traditionally have not required any expert
testimony as to significance or extent of risk. A compromise position
between the omission of expert testimony as illustrated by the prudent
patient standard and the inclusion of expert testimony as required by
the professional standard is illustrated in Sard v. Hardy."'1
In Sard, the Maryland Court of Appeals held that while neither the
scope nor the breach of a physician's duty to disclose need be established
by expert testimony, "[sluch expert testimony would be required to
establish the nature of the risks inherent in a particular treatment, the
probabilities of therapeutic success, the frequency of the occurrence of
particular risks, the nature of available alternatives to treatment and
181.

379 A.2d 1014 (1977).
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whether or not disclosure would be detrimental to the patient.""8
Requiring expert testimony on the question of materiality does not
compromise a patient's right to determine what shall be done with his
own body. Requiring expert testimony, however, on the question of
whether a material risk existed and the probability of transmission does
insure the trier of fact of sufficient information to make a reasoned
verdict."8

One strong argument in favor of the position advanced is that medical
policy should not be based upon an anomalous situation like that
involving Dr. David Acer. This position is particularly relevant since
there is still little concrete information concerning the method of
transmission of the virus from Acer to his patients. Qualified scientific
opinions are necessary to insure a measured response to the AIDS crisis
rather than a hysterical one. Modification of the prudent patient
standard to incorporate a requirement for expert testimony retains
patient autonomy for the purpose of informed consent. At the same
time, expert testimony creates a standard of proof by which damages can
be awarded for lack of informed consent or infliction of emotional
distress, thus avoiding hindsight revelations of HIV-status as a new
source of tort liability.
VII.
A.

THE FAYA V. ALMARAZ OPINION-AN ILLUSTRATIVE CASE

FactualBackground

In Faya v. Almaraz,5 two patients brought negligence actions
against a surgeon and the hospital where he was employed for not
informing them that the surgeon had AIDS before operating. The
Maryland Court of Appeals issued a writ of certiorari and held that the
trial court erred in ruling as a matter of law that the surgeon had no
duty to warn patients of his infected condition, or to refrain from
performing invasive procedures upon them."8 ' The court allowed the
patients to recover for their fear of acquiring AIDS, but only for the
period between when they learned of their surgeon's illness and when
they received their HIV-negative results. Rudolf Almaraz, the defendant
in Faya,was an oncologic surgeon specializing in breast cancer, who had

182. Id. at 1024.
183. See Hanks v. Drs. Ranson, Swan & Burch, Ltd., 359 So. 2d 1089 (La. Ct. App.
1978); Kohoutek v. Hafner, 383 N.W.2d 295 (Minn. 1986); Febus v. Barot, 616 A.2d 933
(NJ. Super. Ct. App. Div. 1992); Festa v. Greenberg, 511 A.2d 1371; Wheeldon v. Madison,
374 N.W.2d 367; Brown v. Dahl, 705 P.2d 781 (Wash. Ct. App. 1985).
184. 620 A.2d 327.

185. Id. at 328.
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privileges at the Johns Hopkins Hospital ("Hopkins") in Baltimore,
Maryland.8 s He had known he was HIV-positive since 1986.187 On
October 7, 1988, Dr. Almaraz performed a partial mastectomy and
auxiliary dissection on Sonja Faya at Hopkins.188 By October 27, 1989,
Dr. Almara; was diagnosed with an affliction that signaled full-blown
AIDS.189 On November 14, 1989, again at Hopkins, Dr. Almaraz
surgically excised a benign lump from the breast of Perry Mahoney
Rossi.' ° Thus, as well as knowing his HIV-positive status throughout
the period in question, Dr. Almaraz knew that he had AIDS prior to
performing the operations on each party plaintiff. Dr. Almaraz
subsequently died of the disease.
On December 6, 1990, Dr. Almaraz' patients Faya and Rossi learned
of their physician's illness by reading a local newspaper. They immediately obtained blood tests for the AIDS virus, both of which yielded
negative results. Despite the absence of the HIV antibody, on "December
11[, 1990,1 Sonja Faya, Perry Mahoney Rossi, and her husband, Dennis
T. Rossi (appellants), filed suit against Almaraz's estate, his Maryland
professional association business entity, and Hopkins [Hospital]
(appellees) for compensatory and punitive damages."' 91
Common to both complaints were counts alleging negligence, negligent
failure to obtain the patients' informed consent, fraud, and intentional
infliction of emotional distress.
Essentially, the complaints averred
Dr. Almaraz acted wrongfully in operating on the two women without
first telling them that he was HIV-positive, and that Hopkins was
culpable for permitting him to do so. Specifically, the patients alleged
that Dr. Almaraz knew of his illness at the time of the consultations and
surgeries, and failed to inform them of any risk of contracting HIV that
might 1 9possibly
result from his performance of the surgical proce3
dures.

Faya and Rossi contended that they were each exposed to HIV and the
risk of contracting AIDS as a proximate result of their operations. They
claimed financial loss resulting from surveillance blood testing for HIV

186. Id. at 329.
187. Id.

188. Id.
189. Id. Dr. Almaraz contracted an eye infection called "cytomegalovirus retinitis".

190. Id.
191. Id. at 329. To these Faya added counts for negligent misrepresentation and
breach of contract. The Rossi complaint, as amended, contained further counts alleging
loss of consortium, breach of fiduciary duty, and battery.

192. Id.
193. Id. at 330. Furthermore, the court imputed vicarious liability to Hopkins for Dr.
Almarae's conduct, alleging that he acted as the hospital's agent or employee. Id.
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antibodies, as well as physical injury accompanied by pain, fear, anxiety,
grief, nervous shock, severe emotional distress, headaches, and
sleeplessness. 9 4
The defendants moved to dismiss both complaints on numerous
grounds.19 5 They argued that Dr. Almaraz owed no duty to disclose his
ailment as part of the doctor-patient exchange leading to informed
consent. Hopkins contended that it had no duty to investigate and
ascertain Almaraz's HIV status. Also, the defendants averred that the
complaints were legally insufficient because the plaintiffs failed to allege
that the AIDS virus entered their bodies as a result of surgery. Further,
the defense contended that the claimed injuries were not legally
compensable because they rested on fear of a risk that clearly would
never materialize."'
The trial court ruled that the plaintiffs failed to allege a legally
compensable injury, and therefore ruled that all counts of the complaints
be dismissed. 97 Faya and Rossi appealed to the Court of Special
Appeals. The Maryland Court of Appeals issued a writ of certiorari prior
to intermediate appellate review "to address the important and timely
issues raised" in both cases.'9"
B. The Faya Court's Rationale
Duty. The Maryland Special Court of Appeals began its analysis by
identifying the factors constituting a duty of care in a negligence claim.
The court endorsed previous decisions that explored the question of duty
in the context of infectious disease.'" The court in Faya said that this
same principle applied to the appellants' claims.2" Taking the allegations of the appellants' complaints as true, the court determined that "it
was foreseeable that Dr. Almaraz might transmit the AIDS virus to his
patients during invasive surgery."20 ' Although the court stated that

194. Id.
195. Id.
196. Id.
197. Id. The author believes that the trial court was correct when it determined that
plaintiffs failed to state legally compensable claims.
198. Id. at 331.

199. Id. at 333.
200. Id.
201. Id. The Appellate Court discussed policies adopted by the House of Delegates of
the American Medical Association ("AMA") and the AMA Code of Medical Ethics that state:
HIV-infected physicians should disclose their HIV seropositivity to a public health
officer or a local review committee, and should refrain from doing procedures that
pose a significant risk of HIV transmission or perform these procedures only with
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with proper barrier techniques the medical literature indicated that the
risk of HIV transmission during surgery was extremely low, it also
recognized that legal scholars have long stated that the seriousness of
potential harm, as well as its probability or lack thereof, contributes to
a duty to prevent HIV transmission. 2" The court further recognized
that however unlikely it may be that a doctor will transmit the AIDS
virus to a patient during surgery, the patient will almost surely die if
the virus is in fact transmitted. °
Legally Compensable Injuries. The court in Faya conceded that
courts across the country have differed on the question of recovery of
damages attributable to fear of AIDS and its attendant physical
consequences, absent the claimant obtaining an HIV-positive test result.
By analyzing two distinct lines of emerging case law,2"4 the court

the consent to the patient and the permission of a local review committee. This
committee will determine the activities the physician can continue to perform.
AMA "Digest of H1VIAIDS Policy," September 14, 1992. Similarly, the AMA's Code of
Medical Ethics provides:
A physician who knows that he or she has an infectious disease, which if
contracted by the patient would pose a significant risk to the patient, should not
engage in any activity that creates a risk of transmission of that disease to the
patient. The precautions taken to prevent the transmission of a contagious
disease to a patient should be appropriate to the seriousness of the disease and
must be particularly stringent in the case of a disease that is potentially fatal.
A physician who knows that he or she is [IM] seropositive should not engage in
any activity that creates a risk of transmission of the disease to others. A
physician who has HIV disease or who is seropositive should consult colleagues
as to which activities the physician can pursue without creating a risk to patients.
AMA Council on Ethical and Judicial Affairs, "Current Opinions,Code or Medical Ethics,"
1992.
Clearly the Appellate Court utilized recommendations of professional medical
organizations that were created in 1992 and applied them to conclude that a duty to
disclose HIV status existed in 1988 through 1990. This mistake has been picked up in
subsequent cases which have cited the Faya opinion in support of their determinations
regarding legally compensable claims.
202. Id. at 333 (citing RESTATEMENT (SECOND) OF TORTS, § 293(c) cmt. c (1965); W.
PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 31 (5th ed. 1984)).

In B.N. v. I-K., 538 A.2d 1175 (Md. 1988), a nurse alleged that a doctor with whom she
had been intimate was negligent in failing to inform her of his genital herpes. The court
held that the doctor had a legal duty either to refrain from sexual contact with others or
to inform his sexual partners of his disease. Id. The court observed that "[oine who knows
he or she has a highly infectious disease can readily foresee the danger that the disease
may be communicated to others with whom the infected person comes into contact." Id.
203. 620 A.2d at 333.
204. Id. at 335. First, the Maryland Court of Appeals reviewed Burk v. Sage Prod.,
Inc., 747 F. Supp. 285 (E.D. Pa. 1990), which refused to allow recovery for damages based
upon fear of contracting AIDS, after a needle stick from a discarded syringe. The court in
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evaluated whether the injuries the appellants complained they suffered
due to Dr. Almaraz's alleged breach of duty were legally compensable,
even though appellants failed to allege an actual transmission of the
HIV virus into their bodies during the surgical procedures. The
appellate court declined to .hold appellants' alleged fear of acquiring
AIDS unreasonable as a matter of law, even though the averments in
the complaint did not identify any actual channel of transmission of
AIDS."0 5 The court stated that requiring the appellants to aver an
actual channel of transmission would unfairly punish them for lacking
Burk found that such fear was unfounded since the paramedic had tested HIV-negative on
five separate occasions and the complaint did not identify any actual channel of
transmission of AIDS. 747 F. Supp. at 288. Thus, the court in Faya held that "appellants
may only recover for their fear and its physical manifestations which may have resulted
from Almaraz's alleged negligence for the period constituting their reasonable window of
anxiety-the period between which they learned of Almaraz's illness and received their
HIV-negative results." Faya, 620 A.2d at 337.
Then the court in Faya examined the reasoning of a contrasting case that denied
recovery to a plaintiff who could demonstrate neither a channel of exposure to the AIDS
virus nor a demonstrable injury in the form of an HIV-positive test. Progressing through
this analysis, the court looked at fear of disease cases in other states that had allowed
recovery. Central to its analysis was Carroll v. Sisters of Saint Francis Health Serv., Inc.,
No. 02A01-9110CV00232, 1992 WL 276717 (Tenn. Ct. App. 1992), in which the plaintiff
was pricked by a needle while visiting her sister in the hospital. Although she was unable
to show actual exposure to the HIV virus, or even that she subsequently tested HIVpositive, she sued the hospital for damages resulting from fear that she had contracted the
disease. The Tennessee court relied upon one of its own supreme court's opinions in
Laxton v. Orkin Exterminating Co., 639 S.W.2d 431 (Tenn. 1992), to reverse a summary
judgment against the plaintiff. The court in Carroll noted that in Laxton, the plaintiff was
allowed to recover for fear of harm against an exterminating company that had leaked
dangerous chemicals into the plaintiffs drinking supply, even though he showed no
physical symptoms of illness. It is noteworthy that the court in Laxton specified that
recovery for mental anguish was attainable for only the period of time between discovery
of the ingestion of water and the negative medical diagnosis or other information that puts
to rest the fear of injury. However, the court in Carrollexplicitly rejected "the strict rules
of actual exposure" required by Burk and its progeny. It held that recovery could be had
for fear of AIDS even though a plaintiff could show neither actual HIV exposure nor an
HIV-positive test. Carroll,1993 WL 276717, at *4.Although not mentioned in the Faya
opinion on February 22, 1993, the Tennessee Supreme Court granted appellant's
application for permission to appeal in Carrollfrom the majority decision of the Court of
Appeals of Tennessee. Shelby Law No. 02501-9302-CV-00011. With oral argument
scheduled for November 9, 1993' the Supreme Court of Tennessee should reverse the
appellate court's holding and follow the dissenting opinion of Judge Highers. His dissent
stated that the better reasoned rule requires preclusion of a claim by plaintiff for recovery
of emotional distress damages caused by the fear of contracting AIDS "when the plaintiff
cannot prove exposure to the HIV virus." See generally The Fear of Disease As A
CompensableInjury: An Analysis of Claims Based on AIDS Phobia,67 ST. JOHN'S L. REV.
77 (1993).
205. 620 A.2d at 337.
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However, the court concluded
the requisite information to do so."
that the appellants could "only recover for their fear and its physical
manifestations which may have resulted from Almaraz's alleged
negligence for the period constituting their reasonable window of
anxiety-the period between which they learned of Almaraz's illness and
received their HIV-negative results. °7
After a historical analysis of Maryland's case law involving the
negligent infliction of emotional distress, the court followed previous
cases and stated that damages could be recovered for emotional distress
resulting from a tortious act if proof of a physical injury by evidence'
The court specified that
indicative of a mental state is established.'
the term "physical"2 ! denotes an injury "capable of objective determination."210
Finally, the Maryland Court of Appeals held that the appellants could
recover for their alleged fear and mental and emotional distress.2 1'
The court allowed recovery because appellants' mental and emotional
distress Was accompanied by objectively verifiable harms such as
headaches, sleeplessness, and the financial cost of blood tests for the
AIDS virus.212 Faya specifically restricted the recoverable damages to
the "window of mental anxiety" spanning the time from when appellants
of Dr. Almarez' illness to when they received their negative
first learned213
test results.

Agency Relationship. In examining the likelihood of liability on
behalf of the hospital, the court in Faya stated that the existence of an
agency relationship is a question of fact that must be submitted to the
factfinder iif any legally sufficient evidence tending to prove the agency
is offered. 14 The appellants alleged that Hopkins represented that Dr.
Almaraz -,vas its agent; that the appellants believed he was Hopkins'
agent; and that the appellants relied on this representation coupled with

206. Id. at 336-37.
207. Id. at 337 (applying the rule in Laxton).
208. Id. 'at338 (citing Vance v. Vance, 408 A.2d 728 (Md. 1979)). The court referred
to its opinion in Vance as the seminal case relating to recovery of damages for mental

distress due to tortious conduct. Id.
209. The court noted its departure from the usual dictionary meaning of "physical."
Faya, 620 A2d at 338.
210. Id.
211. Id. at 338-39.
212 Id. at 334. Under Maryland's case law, Vance and its precursors allowed such
recovery. See Vama, 408 A.2d 728.
213. Faya, 620 A.2d at 339.
214. Id.
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Hopkins' excellent medical reputation in selecting Dr. Almaraz as a
surgeon. The court in Faya held that because it was undisputed that
Almaraz enjoyed "operative privileges" at Hopkins, it could not say as a
legally
matter of law that the facts in the appellants' complaint were
215
insufficient on their face to establish an agency relationship.
Faya's Impact
The California Court of Appeals recently followed the rationale of
Faya, holding that a plaintiff may recover damages for mental anguish
and emotional distress subsequent to the discovery of her surgeon's HIV
positive status.2 16 In Kerins v. Hartley,217 Jean Kerins brought an
action for compensatory and punitive damages against Dr. James
Gordon after discovering he was HIV-infected at the time he operated on
her. Kerins claimed mental anguish and emotional distress. As inFaya,
the plaintiff was not required to prove an actual incident resulting in
exposure nor the resultant contraction of HIV antibodies. 18 The
California Court of Appeals for the Second District reversed summary
judgment for the defendant. 19 The summary judgment order had
ruled that Kerin's fear of acquiring AIDS was unreasonable as a matter
of law. 2o
Kerins learned her surgeon was infected with HIV after he had
performed successful surgery on her. The operative report did not
indicate Dr. Gordon sustained any cuts, or that there were any other
unusual occurrences during the lengthy procedure. Five days after
surgery, Dr. Gordon received test results indicating his HIV-positive
C.

215. Therefore, the court in Faya held that the judgment of the circuit court for
Baltimore City be reversed, and remanded the appellants' case back to that court for
further proceedings not inconsistent with its opinion. Id. at 339. Compare the recent
acknowledgment of HIV transmission to Sherrie Johnson from Dr. Acer, which culminated
in a lawsuit against Cigna Dental Health of Florida. The complaint alleged Dr. Acer
"failed to inform, advise and warn... of his infectious condition and negligently proceeded
with highly invasive procedures." The complaint attacked Dr. Acer's failure to make
appropriate inquiry regarding his continued practice of dentistry and oral surgery from
other health professionals and appropriate experts. Additionally, the complaint states
Cigna allegedly breached its duty to protect the plaintiff from infection because they "knew
or should have known of his unfitness at the time he was selected and retained as a dentist
for plaintiff." Johnson v. Cigna Health Serv., Inc., No. 93-335CA (Fla. 9th Cir. Martin Cty.
filed May 7, 1993).
216. Kerins v. Hartley, 21 Cal. Rptr. 2d 621. Other defendants were Gordon's partners
in practice and the Women's Medical Group of Santa Monica.
217. Id.
218. Id. at 631.
219. Id. at 632.
220. Id.
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status.2 1 Sometime subsequently, Dr. Gordon developed AIDS. On
April 21, 1988, when Gordon announced his illness on a televised news
broadcast, Kerins underwent a test for the HIV antibody. About two
weeks later, she received negative test results. 2 Kerins alleged that
prior to her surgery she expressed concern about AIDS from blood
transfusions to Dr. Gordon, and even inquired about his health. She
claimed Dr. Gordon avoided the subject of his potential HIV status prior
to the surgery Evidence from the doctor's own medical records indicated
that he voluntarily sought HIV testing about the time of appellant's
surgery.'
Appellant argued in opposition to the motion for summary judgment
that the objective reasonableness of her fear of developing AIDS was
based on the July 12, 1991 issue of Morbidity and Mortality Weekly
Report, published by the United States Department of Health and
The report relied
Human Services Centers for Disease Control.'
upon expressly stated that health care workers "who are infected with
HIV... should not perform exposure-prone procedures unless they have

sought counsel from an expert review panel and been advised under
what circunstances, if any, they may continue to perform these
procedures." 225 The procedure performed by Dr. Gordon was considered "exposure-prone" under the now-current CDC guidelines." 6
Additionally, the plaintiff appellant's expert testified in a deposition
that certain persons will continue to test negative for HIV antibodies for
prolonged periods of time after exposure even though they have been
infected by the virus.227 Kerins produced evidence demonstrating that

221. Id. at 623.
222. Id. at 624.

223. Id. at 623.
224. Id. at 624. See Centers for Disease Control, supra note 37, at 329. The report
documented the transmission by dentist David Acer to his patients in Florida, and further
concluded that "investigations documenting a low risk of HIV or AIDS transmission from
infected health care worker (HCW) to patient are inconclusive because a precise estimate
of the risk of HIV transmission from infected HCWs to patients can be determined only
after careful evaluation of a substantially larger number of patients whose exposure-prone
procedures have been performed by HIV-infected HCWs." Id. See also Lieberman & Derse,
supra note 22, at 336. The reasonableness of plaintiffs fear should not have been conceded
based upon 1991 guidelines produced by the CDC but rather should have been gauged by
the standard'sapplicable during the time of Kerins' surgical procedure. In 1988, it was not
considered necessary to inform patients of the HIV status of surgeons before surgery.
225. 21 Cal. Rptr.2d at 625.
226. See Larry Gostin, CDC Guidelines on HIV or HBV-Positive Health Care
ProfessionalsPerformingExposure-ProneInvasive Procedures,19 L. MED. & HEALTH CARE
140 (1991).
227. 21 Cal. Rptr.2d at 625.
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testing methods available in 1988 found that ninety-five percent of HIVinfected persons test positive for HIV antibodies within six months of the
date of transmission 22 ' Summary judgment was granted by the trial
court based on an earlier California Supreme Court holding in Thing v.
LaChusa,' because "for reasons of public policy, appellant must not
be permitted to recover emotional distress damages based on her fear'of
developing AIDS absent proof of actual exposure."8 0
In Kerins, the appellant admitted she could offer no evidence of HIV
transmission during surgery in response to the surgeon's testimony that
there had been no injury or other incidents that had increased the risk
of transmission other than statistical data to document the incidence of
risk of needle stick injury."1 However, just as the Appellate Court of
Maryland concluded in Faya, the Kerins court reasoned that to require
the plaintiff to allege actual transmission "would unfairly punish them
for lacking the requisite information to do so." The appellate court went
on to say:
[Wihether or not a plaintiff can prove actual blood-to-blood exposure at
the hands of AIDS- or HIV-infected surgical personnel, the fear of
developing AIDS becomes unreasonable as a matter of law only after
the plaintiff has had sufficient opportunity to determine with reasonable medical certainty that he or she has not been exposed to or
infected with the AIDS virus." 2
The court opined that from the time Ms. Kerins learned of her
surgeon's infection with the AIDS virus to the time she tested negatively
for the HIV antibodies, her fear of transmission was not unreasonable
as a matter of law. 3 As a safeguard, however, the court concluded
that:
[A]ppellant's unabated emotional distress became unreasonable ...
once the following events occurred: she received access to the operative
report and/or in some other manner received assurances that no actual
exposure to Dr. Gordon's blood had occurred; she received test results
negative for the presence of HIV antibodies; and she had the opportunity to obtain counseling on the accuracy and reliability of the testing
methods employed and the very remote probability of seroconversion
more than 18 months after surgery'

228.
229.
230.
231.
232.
233.
234.

Id. at 628.
See Thing v. LaChusa, 771 P.2d 814 (Cal. 1989).
21 Cal. Rptr. 2d at 625.
Id. at 628.
Id. at 632.
Id.
Id.
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Ruling that the magnitude and the precise duration of appellant's
reasonable suffering remained in dispute, the appellate court found that
it was error for the trial court to grant respondents' motion for summary
judgment based on the finding that no compensable damages were
alleged.235 In so doing, however, the appellate court looked at guidelines and data produced in 1991 and 1992, rather than the state of
medical knowledge in 1988 when the plaintiff's operation occurred.'
The cases of Faya and Kerins illustrate the need to determine the
scope of the health care worker's duty to provide a patient with informed
consent prior to an invasive procedure. Courts must distinguish the
duty to disclose information regarding the physician's health status from
information regarding surgical complications, prognosis for recovery, and
other material information. Dr. Almaraz was not accused of negligence
in his performance of the surgical procedure nor of transmitting disease
to a patient. However, the court concluded that the very fact of his HIVpositive status entitled Faya and Rossi to compensation for mental
anguish and emotional distress." The appellants offered no allegation of proof of actual exposure. In effect, the appellate court held that
fear based upon an unreasonable fear of disease transmission was

235. Id. at 633.
236. Id.
237. Faya, 620 A.2d at 327.

676

MERCER LAW REVIEW

[Vol. 45

compensable.238 This is directly contrary to the history of recovery for
the intentional or negligent infliction of emotional distress.
In Kerins, the California Court of Appeals limited its determination,
holding that a patient cannot collect damages for emotional distress
unless such distress is based upon a legitimate fear of exposure to
disease."s The court required proof of actual exposure to demonstrate
the reasonableness of the patient's response.
These two cases were remanded for reconsideration to their respective
trial courts. The trial courts need an objective, scientific manner by
which to assess the actual risk to the patients. Realistically, it is
impossible to assess the legitimacy of a plaintiff's fear without identifying the reality of risk of disease transmission. Expert testimony is the
key to assessing the probability of contraction of the HIV virus within
these surgical settings.
California's appellate court recognized that a reasonable man would
be subject to extreme anxiety if subjected to a risk that might result in
death.2'
An unreasonable man, or one with a hysteria-based and
ignorant perception of the risks and modes of transmission of HIV,
would suffer extreme emotional distress absent actual exposure. 1
Accordingly, the court in Kerins held that a patient's fear is only

238. But see Neal v. Neal, 1993 WL 228394 (Id. Ct. App. 1993) (rejecting Faya, 620
A.2d 327)). The appellant (wife) appealed a dismissal of an action brought for damages
allegedly suffered as a result of the adulterous relationship between her husband and his
mistress. Id. at *1. The appellant sought recovery for mental distress resulting from the
fear that she may have'contracted AIDS as a result of her husband's relationship with his
mistress. The court accepted that the appellee's sexual misconduct subjected his wife to
a risk of acquiring AIDS, but found that the appellant was "unable to demonstrate that she
was actually exposed" to the disease. Id. at *4.
The court noted that "[many jurisdictions have allowed damages for emotional distress
resulting from the present fear of developing a disease in the future where the disease has
a latency or incubation period, such as... AIDS." Id. at *5. The court stated, however,
that their concern was whether the appellant's fear was reasonable absent a showing that
she was actually exposed to the disease. Id. at *6.
The court stated: "Wle are aware of several recent decisions in which courts have
permitted recovery for fear of AIDS, absent proof of exposure." Id. at *7. However, the
court specifically rejected the rationale of these cases, holding "that in order to be
actionable, a plaintiff's fear of a disease must be based on more than the mere possibility
of exposure to a disease or disease-causing agent." Id. Advocating a standard of actual
exposure, the court stated: "[t]o hold otherwise would invite claims, and allow recovery,
for the fear of AIDS .... " Id. Thus, the court's finding that appellant was not actually
exposed to the AIDS virus mandated that the district court's order of dismissal be affirmed.
Id. at *9.
239. 21 Cal. Rptr. 2d at 621.
240. Id. at 631.
241. Id. at 632.
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compensable until such time as such patient can reasonably determine
he was not exposed and infected. 2 Only a patient exposed to a
significant and verifiable incident resulting in a material risk of
exposure has a legitimate reason for fear. Reintroducing the requirement of expert testimony to the reasonablepatient standard will provide
courts with a reliable method to verify and quantify allegedly tortious
acts resulting in mental anguish and emotional distress.
D. Negligent Infliction of Emotional Distress-EmergingTrends
Claims for damages, such as those asserted in Faya, state that a
tortfeasor subjects a patient to a risk of contracting a disease, as well as
to fear and emotional distress. In Faya and other cases, plaintiffs have
attempted to secure damages, despite the fact that they did not actually
contract any disease at all. In order to determine if a legally cognizable
claim exists, courts struggle to determine how to objectively measure the
risk to which the plaintiff has been subjected and the resulting
emotional harm. Such claims are generally expressed as actions for
negligent or intentional infliction of emotional distress. The evolution
of case law now juxtaposes those states adhering to an impact rule
against those states that examine the foreseeability of emotional injury
due to the defendant's conduct. This latter group still requires objective
evidence to carry the burden of proof, and arguably, should require
expert testimony to prove the existence of a "material risk" of exposure.
Under the traditional rule formulated in the nineteenth century,
courts did not recognize a cause of action for negligent infliction of
emotional distress. 3 Cases emanating from the courts of Maryland,'" California, 2' New York,24 and New Jersey 47 provide examples of the development of the theory of mental distress, and demonstrate a softening of the standard of proof for infliction of emotional
distress claims. This trend suggests there is a direct application in cases
such as Faya2" and "the Acer Cluster" cases.249 An examination of

242. Id.
243. Lynch v. Knight, 11 ENo. RFP. 854 (H.L. 1861); Annotation, Torts-Emotional
Disturbances,64 A.L.R. 2d 100, 100-149 (1959).
244. See Bowman v. Williams, 165 A. 182 (Md. 1933); Green v. Shoemaker, 73 A. 688
(Md. 1909); Mahnke v. Moore, 77 A.2d 923 (Md. 1951).
245. See Tara Motors v. Superior Ct., 276 Cal. Rptr. 603 (Cal. Ct. App. 1990).
246. See Delosovic v. City of New York, 541 N.Y.S.2d 685 (N.Y. App. Div. 1989); Bovsun

v. Sanperi, 461 N.E.2d 843 (N.Y. 1984).
247.
Busch,
248.
249.

See Dunphy v. Gregor, 617 A.2d 1248 (N.J. Super. Ct. App. Div, 1992); Falzone v.
214 A.2d 12 (N.J. 1965).
Faya, 620 A.2d at 327.
See supra note 3.
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the case law in these states provides a means by which to predict the
outcome of claims for emotional distress subsequent to exposure to the
HIV virus.
Maryland. Until 1933, the courts of Maryland did not award
damages solely to compensate for mental distress. Instead, damages for
mental distress were recoverable only upon a showing of an immediate
physical injury accompanying an independently actionable tort."o In
addition, the early cases generally denied recovery for mental distress
when the alleged physical injury resulted from the internal operation of
mental or emotional stresses. An exception to this rule was sometimes
made when the plaintiff experienced a physical impact coincident in time
and place with the occasion producing the mental distress."' Maryland finally rejected the physical impact rule in 1 9 0 9 ,2 12 adopting
instead the "modem rule," which permits recovery for negligent infliction
of mental distress if the physical injury resulted from the commission of
a tort, regardless of impact.253
After 1909, Maryland courts adopted a "physical injury" test,
permitting a plaintiff to sustain an action for nervous shock or injury
without physical impact when the fright was proximate to the defendant's negligent act or omission resulting in an apparent physical
injury.2 ' In Bowman the test was stated as:

250. See, e.g., Balto Traction Co' v. Wallace, 26 A. 518 (Md. 1893); Green v. Shoemaker,
73 A. 688.
251. See, e.g. Mitchell v. Rochester Ry. Co., 45 N.E. 354 (N.Y. 1896); Homans v. Boston
Elevated Ry. Co., 62 N.E. 737 (Mass. 1902).
252. The physical impact rule was formerly a part of Maryland's common law. See P.B.
& W.R. Co. v. Mitchell, 69 A. 422 (Md. 1908).
253. See Green v. Shoemaker, 73 A. 688.
254. Bowman, 165 A. 182. In Bowman the plaintiff was frightened for his own safety
and for that of his two sons when the defendant negligently operated his truck and crashed
into plaintiff's house. Prior to the impact, the plaintiff observed the truck, out of control,
coming toward his house. He knew that his sons were in the basement. After the truck
crashed through the foundation of the house, the shock to the plaintiff's nervous system
caused him to fall to the floor in a weak and hysterical condition. Plaintiff remained in bed
for two weeks under medical treatment in a weakened and nervous condition. He was
unable to work for six months.
The plaintiff presented medical and other evidence indicating that he had suffered a
nervous disorder as a result of the accident, which was neither susceptible of simulation
or attributable to any other physical cause. The court observed that the shock to the
plaintiffs nervous system was "reflected in instinctive excitement and intensive action of
the muscles and organs of the body, and so it is clear that the mental state has a
corresponding physical accompaniment, although there has been no impact suffered." Id.
at 183. The court recognized the plaintiff had reasonable grounds for his fear which might,
in turn, reasonably result in physical deterioration. Against this backdrop the court
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[A] plaintiff can sustain an action for damages for nervous shock or
injury caused without physical impact, by fright arising directly from
defendant's negligent act or omission, and resulting in some clearly
apparent and substantial physical injury as manifested by an external
condition or by symptoms clearly indicative of a resultant pathological,
physiological, or mental state.55

This physical injury test was reaffirmed and applied, without
elaboration or debate, for over forty-five years."5 Then, in 1979, the
Maryland Court of Appeals revisited the physical injury test in Vance v.
Vance. 257 In Vance, plaintiff sued her ex-husband for fraud, negligent
misrepresentation, and intentional infliction of emotional distress.5 8
After twenty years of marriage, the plaintiff brought suit when she

discovered that she and the man she had thought was her husband were
never legally married. Mrs. Vance alleged that her husband willfully
withheld this information from her for twenty years. The evidence at
trial showed that the plaintiff was emotionally devastated by the
discovery of her husband's willful bigamy." 9

In deciding whether this emotional reaction amounted to a physical
injury, the court in Vance took a look at the historical evolution of the
test. The court concluded that the physical injury test reflects the
necessity to require objective evidence to guard against feigned claims.
The court in Vance noted that one way to prove physical injury as a
result of emotional distress is by evidence indicating a "mental

concluded that:
[Tihe neilvous shock or fright sustained by the plaintiff was based on reasonable
grounds for apprehension of an injury to the plaintiff and his children, and was
one which naturally produced physical deterioration as distinguished from those
shocks which primarily work on the moral nature, to the exclusion of actual
physical injury.
Id. at 184.
255. Id.
256. See Mahnke v. Moore, 77 A.2d 923; H & R Block, Inc. v. Testerman, 338 A.2d 48
(Md. 1975). $ee also RESTATEMENT (SECOND) OF TORTS

§ 436A

(1977).

257. Vance, 408 A.2d 728.
258. Although plaintiff stated her cause of action as one for intentional infliction of
emotional distress, she sought damages for emotional distress due to defendant's negligent
misrepresentation in failing to obtain a divorce from his first wife. Id.
259. She went into a state of shock, engaged in spontaneous crying, and for a period
seemed detached and unaware of her own presence. She was unable to function normally,
unable to sleep, and too embarrassed to socialize. In addition to experiencing symptoms
of an ulcer, Muriel suffered an emotional collapse and depression which manifested itself
in her external condition, i.e., her significantly deteriorated physical appearance- unkept
hair, sunken cheeks and dark eyes. Id. at 730.
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state. "26° The court stated that the term "physical" should be used "to
represent that the injury for which recovery is sought is capable of
objective determination. "28
m The court's interpretation of the "physical
injury" is "the definitive Maryland case on mental distress as the basis
of damages in negligent tort actions."262 The Maryland court's remand
of Faya, and of similar claims for damages for "AIDS Phobia," will likely
be accomplished by directives to produce objective proof of "physical
injury" by evidence objectively indicating a mental state, i.e., nervous
shock or fright. This evidence should be established by expert testimony
so as to "guard against feigned claims." 63
California, New York, and New Jersey. The treatment of
emotional distress by the courts in California, New York, and New
Jersey largely turns on a foreseeability analysis. All three states have
eliminated the impact rule in relation to the tort of negligent infliction
of emotional distress.2 4 California uses a traditional negligence
analysis. 26 The key issue is whether the emotional distress was the

260. Id.
261. Id. at 733-34. In holding that the plaintiff established symptoms of a mental state
evidencing a physical injury within the meaning of the Bowman standard, the court in
Vance found that she "suffered an objectively manifested [and] definite nervous disorder
....
[Tihe evidence was sufficient to support a jury finding that Muriel was physically
injured
.. "

Id. at 734.

262. Belcher v. T. Rowe Price Found., Inc., 621 A.2d 872, 884 (Md. 1993). The court
stated:
[In tort actions, damages may be recovered for emotional distress capable of
objective determination. In other words, under Vance's definition of "physical
injury," damages resulting from harm psychological in nature may be obtained,
independent of physiological harm, provided the cause and effect of psychological
harm are established. Id.
263. Id.
264. See Delosovic v. City of New York, 541 N.Y.S.2d 685; Bovsun v. Sanperi, 461
N.E.2d 843; Battalla v. State, 176 N.E.2d 729 (N.Y. 1961).
New Jersey abrogated the impact rule in Falzone v. Busch, 214 A.2d 12, stating:
[Where negligence causes fright from a reasonable fear of immediate personal
injury, which fright is adequately demonstrated to have resulted in substantial
bodily injury or sickness, the injured person may recover if such bodily injury or
sickness would be regarded as proper elements of damage had they occurred as
a consequence of direct physical injury rather than fright. Of course, where fright
does not cause substantial bodily injury or sickness, it is to be regarded as too
lacking in seriousness and too speculative to warrant the imposition of liability.
Id. at 17. See also Frame v. Kothari, 560 A.2d 675 (N.J. 1989); Dunphy v. Gregor, 617 A.2d
1248.
265. Recovery depends upon whether the defendant owed a duty to plaintiff, whether
the defendant breached that duty, whether that breach was the actual and legal cause of
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foreseeable result of the defendant's conduct. New York courts also focus
on foreseeability as the key to analyzing an emotional distress claim.
The courts examine established factors in determining whether the
defendant i0 liable to the plaintiff. These factors include: foreseeability
of harm to the plaintiff; the degree of certainty that the plaintiff suffered
injury; the closeness of the connection between the defendant's conduct
and the injury suffered; the moral blame attached to the defendant's
conduct; the policy of preventing future harm; the extent of the burden
to the defendant; the consequences to the community of imposing a duty
to exercise care with resulting liability for breach; and the availability,
cost, and prevalence of insurance for the risk involved.'" Like New
York, the New Jersey courts examine foreseeability to determine
whether
the defendant owed a duty to the one who experienced the
267
fright.
Thus, California, New York, and New Jersey all demonstrate a strong
emerging trend rejecting the impact rule and focusing on the foreseeability of emotional injury due to the defendant's conduct. New Jersey still
requires a plaintiff to prove the seriousness of the injuries he is suffering
due to the emotional distress.2 Presumptively, objective evidence is
still necessary to carry the burden of proof and thus avoid frivolous or
concocted claims. Therefore, expert testimony should be necessary to
prove the existence of a "material risk of exposure."
In AIDS claims within these jurisdictions, the traditional cause of
action would require a demonstration of foreseeability of injury,
bolstered by objective evidence of seriousness of injury. Expert
testimony should be allowed to avoid nonmeritorious claims from
succeeding. However, deviations from these analyses have been

the plaintiffs injuries, and finally, whether the plaintiff suffered actual damages. Molien
v. Kaiser Found. Hosp., 616 P.2d 813 (Cal. 1980).
The California courts have gone as far as allowing a cause of action for the negligent
infliction of emotional distress for economic damages. See Tara Motors v. Superior Court,
276 Cal. Rptr. 603. In Tara, plaintiffs brought a negligence action against their attorney
for alleged negligent representation which caused plaintiff serious economic losses. The
court held that where a plaintiff has alleged substantial economic losses due to a
defendant's negligence, a claim can be brought for negligent infliction of emotional distress.
Id., 276 Cal. Rptr. at 609.
266. BattaUa, 176 N.E.2d at 729.
267. Id. In Ayers v. Township of Jackson, 525 A.2d 289 (N.J. 1987), plaintiffs brought
an action for the negligent infliction of emotional distress due to their fear of cancer after
alleging that toxic waste leaked through a municipal landfill and contaminated their well
water. The Supreme Court of New Jersey stated that "[wle acknowledge that our cases no
longer require proof of causally-related physical impact to sustain a recovery for emotional
distress." Id. at 295.
268. Id.
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permitted within the arena of AIDS litigation. These deviations reflect
a hysterical reaction to the AIDS crisis within our courts which must be
replaced by the sensible common law response to claims of emotional
distress.
Florida. Florida remains in the shrinking minority of jurisdictions
that adhere to the impact rule.269 As applied, "[tihe rule in Florida is
that absent physical impact upon the plaintiff, damages may not be
recovered for mental anguish or physical injury resulting from emotional
stress caused by the negligence of another."270
Interestingly, Florida has recognized one exception to the impact rule.
That exception applies if the defendant's conduct goes beyond simple
negligence and amounts to willful, wanton, or malicious conduct, the
type of conduct that would justify an award for punitive damages. In
such situations, the plaintiff need not show a physical impact.27 1 This
is a very high hurdle to overcome, however, since such willful and
malicious conduct is difficult to prove, especially in the context of
transmission of AIDS from a health care provider during an invasive
surgical procedure. 2
Is the mere act of treatment by an HIV or
AIDS-infected health care worker willful, wanton or malicious conduct?
Alternatively, may an infected health care worker be held strictly liable
for infliction of emotional distress if he knew of his condition and there
existed even the most remote risk of transmission?
An analogous situation to the AIDS cases is a "fear of cancer" case
decided by Florida's Third District Court of Appeal. In Eagle-Picher
Industries, Inc. v. Cox, 273 the plaintiff brought an action to recover
damages for the negligent infliction of emotional distress arising from
his inhalation of asbestos.274 The court found that the plaintiff's
inhalation of asbestos satisfied Florida's impact rule. Therefore, the
plaintiff was not required to establish a physical manifestation of his
alleged emotional distress in order to recover damages for the negligent
infliction of emotional distress. 5

269. Champion v. Grey, 420 So. 2d 348 (Fla. Dist. Ct. App. 1982).
270. Id. at 349. See also Cadillac Motor Car Div., General Motors Corp. v. Brown, 428

So. 2d 301 (Fla. Dist. Ct. App. 1983); Reynolds v. State Farm Mut. Auto. Ins. Co., 611 So.
2d 1294 (Fla. Dist. Ct. App. 1992) (emotional distress must flow from physical injuries
plaintiff sustained in impact).
271. Kirksey v. Jernigan, 45 So. 2d 188 (Fla. 1950).
'272. Id.
273. 481 So. 2d 517 (Fla; Dist. Ct. App. 1985).
274. Id.
275. Id. at 526-27.
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In Maryland, California, New Jersey, New York, and Florida, the
history of claims for negligent infliction of emotional distress "is one of
increasing recognition of psychic injury tempered by a concern for
speculative results or punitive liability."28 Treatment of the causes of

action in these jurisdictions is indicative of the national response.
Adoption of expert testimony requirements by the courts will certainly
promote just adjudication of nonfrivolous claims for emotional distress.
VIII.

CONCLUSION

The Council on Ethical and Judicial Affairs of the American Medical
Association; has stated that a physician who knows he or she is HIVpositive simply should not engage in any activity that increases the risk
of transmission of the disease to others.277 Whether that means taking
greater precautions than are prescribed by the "universal precautions,"
or refraining from certain types of invasive procedures, may vary with
the circumstances. However, no decision should be made without a
consultation with colleagues, via a peer review process that determines
which activities the physician can pursue without creating a medically
significant risk to patients.2 75
If a serious risk of infectious disease transmission from a physician to
a patient exists, informed consent is not the answer. This is because it
is insufficient to decrease the risk and solve the problem. In this
context, AIDS is treated no differently than any other
contagious
279
disease. The physician should not engage in the activity.
Lawsuits by HIV-negative patients, alleging lack of informed consent
or infliction of emotional distress after successful treatment by HIVinfected health care workers, were initially dismissed by trial courts.'
Some of these dismissals were temporary, only to have summary
judgments reversed, and the cases remanded by the appellate courts for

276.

See W. PAGE KEETON ET AL., PROSSER AND KEETON ON THE LAW OF TORTS § 54,

at 359-67 (5th ed. 1984).
277.

Council Report: Ethical Issues Involed in the Growing AIDS Crisis, 259 J~A.M.A.

1360, 1360-61 (1988). The Council on Ethics and Judicial Affairs of the American Medical
Association filed a report at its House of Delegates Meeting which concluded: "A physician
who knows that he or she has an infectious disease should not engage in any activity that
creates a risk of transmission of the disease to others." The application of this policy
depends upon the activity in which the physician wishes to engage. The Council has
advocated the position that those who are HIV-positive should not be treated unfairly or
suffer from discrimination. Id. at 1361.
278. Id.
279. Id.
280. See, e.g., Faya v. Estate of Almaraz, No. 90345011, 1991 WL 317023 (Md. Cir. Ct.,
May 23, 1991) (trial court's decision to dismiss later reversed on appeal).
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2 and Kerins' will
On remand, Faya"
full trials on the merits.2'
require factual determinations concerning the reasonableness of the
patients' claims for fear of disease. The courts will need expert
testimony to accurately assess whether the fears experienced by the
plaintiffs were medically warranted. It is not enough to limit the
damages claimed to the period during which the fear was reasonable.
The court must first determine whether, given the particular circumstances, the fear was reasonable at all. This will deter patients from
filing claims based upon hindsight revelations of HIV status as a new
source of tort liability. One commentator stated, "[liegally, the broader
disclosure required [by the Behringer decision] is a logical extension of
the patient-based materiality standard of informed consent [in the
The decision in
context of HIV-infected health care workers]."'
Behringer "ethically... represented a profound shift in the physicianIf every HIV-infected health care worker were
patient relationship."'
excluded from practice, it would have virtually no impact on the AIDS
epidemic.'
Dr. Lawrence Gostin opined that "the risk of HIV transmission by
health care workers is too small to be controlling, thereby eliminating
the necessity of informed consent."" The basis for his conclusion was
that informed consent was not meant to apply to "highly remote or
Requiring informed consent in situations like
unforeseen risks."'
those in Behringer, Faya, and Kerins invites irrational discrimination

281.
282.
283.
284.

Faya v. Almaraz, 620 A.2d 327; Kerins v. Hartley, 21 Cal. Rptr. 2d 621.
620 A.2d 327.
21 Cal. Rptr. 2d 621.
See Spielman, supra note 64, at 216.

285. Id. One of the most important consequences of the expansion of disclosure
requirements for physicians and other health care workers is the loss of livelihood. Some
health care workers will lose their income, interrupt their careers or end them prematurely; others who can document that they are HIV-negative may benefit economically. The

most ffir-reaching consequence of the changes signaled by Behringerare not economic and
not confined to surgeons. Traditionally, physicians have tightly controlled physician-

patient communication. Physicians are not accustomed to disclosing information about
their own competence or health status, particularly if disclosure could be damaging to
them. If physicians are required to disclose that they are HIV-positive, they may also be
required to disclose alcohol and other substance abuse, higher than average wound
infection rates or a higher than average number of successful malpractice claims to
patients prior to the

treatment. Id.at 217-18.
286. Id. at 218.
287. Larry Gostin, The HIV-Infected Health Care Professional. Public Policy,
Discrimination,and Patient Safety, 18 L. MED. & HEALTH CARE 303, 304 (1990).
288. See also Debbie E. Lanin, Note, The Fearof DiseaseAs A Compensable Injury: An
Analysis of Claims Based on AIDS Phobia, 67 ST. JOHN'S L. REV. 77, 79 (1993).
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against health care workers. Before premature, radical steps are taken
upon the discovery that a health care worker is infected, employers and
licensing authorities should monitor the individual's professional
competency to determine whether risks are actually being posed to
patients.29
Disagreement among state courts concerning whether fear of AIDS
transmission is compensable further compounds the problem. Some
courts that have considered "fear of disease" claims have followed prior
cases involving exposure to cancer-causing agents. The similarity
between such claims is clear: exposure and subsequent death. Because
of the potentially subjective nature of the claims, some courts have
required an element of objective proof demonstrating that the fear of
contracting the disease be reasonable. 2 0 Generally, in this context,
the claimant has to prove that an actual exposure to the substance
occurred that could subsequently cause the feared disease."' The
further away from this requirement that modern courts tread, the more
dangerous their road.
Since patients are bound to react to the AIDS crisis, health care
workers, health care risk managers, public policy makers, and courts
should all consider a reasoned response rather than creating policies
that may resort to hysteria. For health care workers this means
consistent use of the "universal precautions" in all health care settings.
By reasoned opinions, courts must assure risk managers that liability
will not result from claims based merely on the fear of AIDS. With such
assurance, risk managers can confidently formulate regulations designed
only to prevent tortious misconduct and accidents. Public policymakers
must consider the rights of all health care workers, including those
infected with HIV, before they consider restrictive policies for those
stricken with HIV or AIDS, such as mandatory discharge or restrictions
on the medical practice.
Courts have left health care workers without sufficient guidance as to
whether knowledge by a patient of their HIV status is legally indispensable to informed consent. If health care workers follow "universal
precautions," such status is arguably irrelevant to the treatment they
hope to render. Is the omission of such information, without more,

289. Gostin, supra note 287.
290. Petri v. Bank of New York Co., 582 N.Y.S.2d 608 (N.Y. App. Div. 1992) (mere
exposure to AIDS is insufficient to provide a rational, nonspeculative basis for fear of
developing the disease); Neal v. Neal, 1993 WL 228394 (Id. Ct, App. June 29, 1993).
291. Harry H. Lipsig, AIDS Phobiaand Negligent Infliction of Emotional Distress,207
N.Y. LAW J. 3 (March 26, 1992) (a plaintiffs fear is more reasonable where the source of
contaminant can be revealed).
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sufficient to support a cognizable claim? Modification of the prudent
patient standard to incorporate expert testimony will provide courts with
a consistent standard of liability to apply to claims alleging lack of
informed consent and infliction of emotional distress. Commentators
have challenged the assumption that transmission of HIV from health
care workers to patients presents a serious risk. One view expressed is
that the remote risks associated with transmission of HIV from health
care provider to patient are outside the doctrine of informed consent."
If information concerning the HIV status of a health care worker must
be disclosed as central to the patient's choice of health care provider, so
should information concerning marital problems, substance abuse,
insomnia, or other psychological or physical factors which might in some
way endanger the patient.293 If any physical, mental, or emotional
condition endangers the patient, then the only solution is to refrain from
any activity which may harm a patient. Why is AIDS treated differently
than any other condition suffered by a health care worker that might
present a risk to patients? The answer is found in our profound fear,
panic, and anxiety concerning this particular disease." 4 Health care
policy cannot be founded upon these emotional responses. When
physical or psychological factors may compromise or impact a health care
provider's abilities to safely provide services to his or her patients,
health care directives can be driven by education, by adherence to
"universal precautions," and by consistent medical peer review. We
should access objective and comprehensive scientific data for our decision
making, and thereby avoid emotional and hysterical responses to this
crisis.

292. See Chai R. Feldblum, A Response to Gostin: The HIV-Infected Health Care
Professional:Public Policy-Discriminationand PatientSafety, 19 L. MED. & HEALTH CARE

134 (1991).
293. Id.
294. Ronald Bayer, Public Health Policy and the AIDS Epidemic: An End to HIV
Exceptionalism?, 324 NEW ENG. J. MED. 1500 (1991).

