
Distinguishing Speech From
Conduct

by Arnold H. Loewy*

Ascertaining what is "speech" is one of the thornier First Amendment
problems. Two principles, however, are clear beyond peradventure: (1)
Some spoken words are not constitutionally protected speech, and (2)
some symbolic conduct is constitutionally protected speech. To illustrate,
Justice Holmes' classic shout of "fire in a crowded theatre"' is treated
as conduct, while wearing black armbands to school to protest the
Vietnam War is treated as speech.2

In determining when words should count as speech, there are two
basic approaches. One is to treat virtually all words as speech, but
permit punishment when the state presents a good enough reason for
inflicting it. Under this approach, known as "ad hoc balancing," shouting
"fire in a crowded theatre" would qualify as speech, but the state's
compelling interest in preventing panic would permit the state to punish
it. Under the other approach, known as "definitional balancing,"
intentionally causing, or attempting to cause, a panic is not constitution-
ally protected speech at all. While either method would convict the
shouter, the theoretical approaches are quite different.

Although I confess to once having thought otherwise,3 I endorse the
definitional approach.4 Ad hoc balancing is certainly appropriate in
cases in which the speech would ordinarily be protected, but because of
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some special reason, it is not. For example, a law regulating where a
person may give a speech typically must be resolved on an ad hoc basis,
by weighing the state's justification for not allowing the speech in that
place against the First Amendment interest in allowing it.5 When the
words would never be justified, such as those designed to cause panic,
I see little utility in pretending that they are protected by the First
Amendment but for the compelling interest in preventing panic.

This Article will explore instances in which words may be treated as
conduct and when conduct may be treated as speech.

I. CRIME REQUIRING OR FREQUENTLY INVOLVING COMMUNICATION

A significant number of crimes either require or frequently involve
communication. Bribery, for example, has to involve some form of
communication. Simply giving money to the bribee would be ineffective
because she would have no idea of why she was receiving it unless
somebody communicated with her. Similarly, perjury punishes false
statements made under oath. Kidnapping, aggravated by a ransom
demand, cannot be committed without some form of communication. I
am aware of no serious argument that any of this "speech" ought to be
constitutionally protected.

Other crimes can, but need not, be committed by speech. The robber
may or may not say, "your money or your life" when he points his gun
at the victim. The murderer may or may not suggest or command that
his cohort fire the fatal bullet. The prankster seeking to cause panic may
either start a fire in a crowded theater or simply shout "fire." None of
these criminals are protected simply because they used words to commit
their crimes.

By similar reasoning, threats to commit crimes ought not to be
constitutionally protected. Professor Kent Greenawalt appears to
disagree, arguing that some such threats "cannot be placed outside the
ambit of expression."' His illustrative threat is from a man to his
sister's former lover: "One of these days I'm going to kill you for what
you did to my sister."7 If that threat could not be punished, it is hard
to see how one could be punished for writing or saying to the President
of the United States: "One of these days I'm going to kill you for

5. See, e.g., City of Los Angeles v. Taxpayers for Vincent, 466 U.S. 789 (1984),
upholding a law against posting election posters and other notices on city-owned utility
poles. See generally Geoffrey R. Stone, Content-Neutral Restrictions, 54 U. CHI. L. REv. 46
(1987).

6. Kent Greenawalt, Criminal Coercion and Freedom of Speech, 78 NW. U.L. REV.
1081, 1097 (1984).

7. Id.
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opposing the tariff bill." It seems clear to me that neither threat ought
to be protected by the First Amendment.8

There is, of course, a First Amendment need to insure that the threats
are serious, or at least appear serious. For example, in Watts v. United
States,9 the Supreme Court dealt with the conviction of a man for
knowingly and willfully threatening the life of the President of the
United States based on the following speech during an antiwar rally at
the Washington Monument:

They always holler at us to get an education. And now I have received
my draft classification as I-A and I have got to report for my physical
this Monday coming. I am not going. If they make me carry a rifle the
first man I want to get in my sights is L.B.J. They are not going to
make me kill my black brothers.1"

Concluding that the First Amendment demanded a distinction between
true threats and political hyperbole, the Court reversed his conviction.

II. ADVOCACY AND CRIMINALITY

Merely advocating any form of illegality cannot be punished. Thus, a
person who tells another that the government should be violently
overthrown, the President should be assassinated, the local jewelry store
should be robbed, Uncle Ezra should be horsewhipped, or the lady down
the street should be raped cannot be convicted of any crime. The
difficulty comes in separating abstract advocacy from criminal involve-
ment in the illegal enterprise.

In the leading case, Brandenburg v. Ohio," the Supreme Court
reversed the criminal syndicalism conviction of a Ku Klux Klan leader
for advocating violent political reform. Brandenburg was an easy case.
The statute itself proscribed abstract advocacy. Brandenburg's most
inciting sentence involved an extremely conditional call for violence:
"We're (the KKK) not a revengent organization, but if our President, our
Congress, our Supreme Court, continues to suppress the white,
Caucasian race, it's possible that there might have to be some reven-
gence taken."12 Consequently, the Court reversed his conviction in a
per curiam opinion.

8. Whether we would choose to punish all such threats is another matter. We do
punish threats on the life of the President [18 U.S.C. § 871(a)l, but not all states punish
threats to kill other individuals.

9. 394 U.S. 705 (1969).
10. Id. at,706 (emphasis added).
11. 395 U.S. 444 (1969).
12. Id. at 446.
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In the course of its per curiam opinion, however, the Court announced
a strangely enigmatic standard for the First Amendment that it
purported to derive from prior decisions:

These later decisions have fashioned the principle that the constitu-
tional guarantees of free speech and free press do not permit a State
to forbid or proscribe advocacy of the use of force or of law violation
except where such advocacy is directed to inciting or producing
imminent lawless action and is likely to incite or produce such
action.13

Whatever else might be said about this standard, it certainly is not
derived from Dennis v. United States" or Yates v. United States,"5 the
two "later decisions" said to "have fashioned the principle." Indeed, those
decisions go out of their way to emphasize that the violence need not be
imminent so long as the speaker is inciting it as opposed to merely
advocating its abstract propriety. 6 This does not mean that the Court
could not constitutionalize the right to incite future lawless action. But,
as Justice Frankfurter once put it: "If new ground is to be broken, the
ground must be justified and not treated as though it were old
ground."'7 And, I might add, a per curiam opinion seems like a strange
case in which to break new ground.

On the merits, it seems hard to believe that the Court really intended
to constitutionalize the right to incite future criminal behavior. Surely,
a woman who urges her brother to horsewhip Uncle Ezra a week from
Thursday at 2:30 p.m. does not appear to be engaged in constitutionally
protected behavior. Even if the time were more indefinite (such as "Let's
horsewhip Uncle Ezra sometime during the next month at our mutual
convenience"), the statement should not be protected.'8 Yet, the Court's
literal Brandenburg statement would seem to render punishment
constitutionally impossible.

Perhaps the Court was thinking in terms of the old "clear and present
danger" test. Under that test, government could punish words which
created a clear and present danger of a serious substantive evil, whether
or not the defendant intended for the evil to transpire.19 Without proof
of intent to bring about the evil, imminence of danger is the least that

13. Id. at 447.
14. 341 U.S. 494 (1951).
15. 354 U.S. 298 (1957).
16. Id. at 320-27.
17. Northwest Portland Cement v. Minnesota, 358 U.S. 450, 473 (1959) (Frankfurter,

J., dissenting).
18. See generally Kent Greenawalt, Speech and Crime, 1980 AM. BAR. FOUND. J. 645.
19. See, e.g., Frohwerk v. United States, 249 U.S. 205, 209 (1919).
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can be required. Indeed, a powerful case can be made that such
utterances should not be punishable at all." And, given the "directed
at inciting or producing" requirement of Brandenburg, they no longer
can be.

In the one case to apply Brandenburg, the Court unnecessarily focused
on the term "imminent." The case, Hess v. Indiana,2 involved a
demonstration at the University of Indiana, during which some of the
demonstrators blocked police cars. After the police cleared the demon-
strators from the street, Gregory Hess, one of the demonstrators,
shouted: "We'll take this fucking street later (or again)."' He was
arrested for his unseemly epithet, but his conviction was affirmed by the
Indiana Supreme Court on the ground that his statement was intended
to incite further unlawful action by the crowd.'

In reversing his conviction, the Supreme Court said: "At best ... the
statement could be taken as counsel for present moderation; at worse it
amounted to nothing more than advocacy of illegal action at some
indefinite future time."' The Court then quoted the aforementioned
Brandenburg language, underscoring "imminent." The Court should have
predicated its reversal on the noninciting character of Hess' ill-tempered
prediction, rather than breathing further life into its own ill-conceived
concept of imminence.

So long as the concept of imminence is limited to cases like Hess, it
will cause no great mischief. I suppose we can worry about Uncle Ezra's
horsewhipping when such a case presents itself.

III. FIGHTING WORDS

One of the best-known illustrations of unprotected utterances is
"fighting words." In the famous Chaplinsky case,' the Court, in an oft-
quoted statement, observed:

There are certain well-defined and narrowly limited classes of speech,
the prevention and punishment of which have never been thought to
raise any constitutional problem. These include the lewd and obscene,
the profane, the libelous, and the insulting or "fighting" words - those
which by their very utterance inflict injury or tend to incite an
immediate breach of the peace. It has been well observed that such

20. See Hans A. Linde, "Clear and Present Danger" Reexamined: Dissonance in the
Brandenburg Concerto, 22 STAN. L. REV. 1163 (1970).

21. 414 U.S. 105 (1973).
22. Id. at 107.
23. Hess v. State, 297 N.E.2d 413, 415 (Ind. 1973).
24. 414 U.S. at 108.
25. Chaplinsky v. New Hampshire, 315 U.S. 568 (1942).
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utterances are no essential part of any exposition of ideas, and are of
such slight social value as a step to truth that any benefit that may be
derived from them is clearly outweighed by the social interest in
morality. "Resorts to epithets or personal abuse is not in any sense
proper communication of information or opinion safeguarded by the
Constitution, and its punishment as a criminal act would raise no
question under that instrument."6

Of course, the simplicity with which that statement rolls off the pen no
longer reflects the Court's thinking." Our focus here is on the continu-
ing viability of, and rationale for, excluding insulting or fighting words.

An examination of Chaplinsky's behavior is helpful in answering that
question. On a busy Saturday afternoon in Rochester, New Hampshire,
Walter Chaplinsky was distributing religious literature to a crowd that
was acting hostile towards him. The crowd complained to City Marshal
Bowering that Chaplinsky was engaging in antireligious rhetoric. After
assuring the crowd that Chaplinsky was not violating the law, Bowering
warned Chaplinsky that the crowd was getting restless. Later, after a
disturbance occurred, a policeman took Chaplinsky to the police station.
On the way to the police station, they encountered Marshal Bowering,
who was heading towards the scene of the disturbance.

At that point, according to the State, Marshal Bowering repeated his
earlier warning about crowd restlessness, whereupon Chaplinsky said:
"You are a God damned racketeer and a damned Fascist and the whole
government of Rochester are Fascists or agents of Fascists."' For this
outburst, Chaplinsky was convicted of violating a law that provided,
inter alia: "No person shall address any offensive, derisive or annoying
word to any person who is lawfully in any street or other public place,
nor call him by an offensive. or derisive name."29

According to Chaplinsky, some of the crowd had beaten him, and he
was being led away by the policeman for his own protection. Upon seeing
Marshal Bowering, Chaplinsky asked him to arrest those responsible for
the beating. Bowering responded by calling Chaplinsky "a damned
bastard," to which Chaplinsky responded with the alleged outburst
(except that he denied invoking the name of the Deity). The New

26. Id. at 571-72 (quoting Cantwell v. Connecticut, 310 U.S. 296, 309-10 (1940)).
27. Obscenity and libel can still be punished, but only in the most circumscribed way.

See, e.g., Pope v. Illinois, 481 U.S. 497 (1987) (obscenity); Gertz v. Robert Welch, Inc., 418
U.S. 323 (1974) (libel). Profanity can at most be channeled to a more appropriate time or
place. Compare FCC v. Pacifica Found., 438 U.S. 726 (1978) with Cohen v. California, 403
U.S. 15 (1971). See Arnold H. Loewy, Obscenity, Pornography, and First Amendment
Theory, 2 WM. & MARY BILL OF RIGHTS J. 471 (1993).

28. State v. Chaplinsky, 18 A.2d 754, 757 (N.H. 1941).
29. Id. (quoting N.H.P.L. ch. 378, § 2).
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Hampshire courts deemed all of Chaplinsky's evidence to be irrelevant;
hence it was excluded. The New Hampshire Supreme Court concluded
that neither Chaplinsky's remarks nor those of Marshal Bowering were
constitutionally protected, but that the latter's remarks provided no
defense to Chaplinsky. °

In unanimously affirming Chaplinsky's conviction, the United States
Supreme Court said: "The refusal of the state court to admit evidence
of provocation and evidence bearing on the truth or falsity of the
utterances is open to no Constitutional objection."3' Consequently, the
Court saw no objection to convicting Chaplinsky even if his version of
the facts was accurate. One can certainly imagine such a scenario
elsewhere, for example in Iran, Iraq, or China. If a dissident speaker
there had been pummeled by the crowd, asked a policeman to arrest his
attackers, and upon being cursed by the policeman returned the curse
in kind, we would not be surprised to learn that the dissident was the
one who was arrested. One would hope that the United States could do
better.

Assuming that Chaplinsky's remarks had been gratuitous and
unprovoked, what justifications would there have been for denying them
First Amendment protection? The Court's opinion suggested at least
three: they "are no essential part of any exposition of ideas," "they tend
to incite an immediate breach of the peace," and "by their very utterance
[they] inflict injury."32 Let us examine each of these reasons carefully.

Without question, Chaplinsky was expressing an idea. If he had
described Marshal Bowering to his original audience as "a damned
racketeer and a damned Fascist," his speech would have been constitu-
tionally protected. Indeed, the problem is that Chaplinsky expressed
his idea too clearly.34 Thus, we cannot take the "no essential part of
any exposition of ideas" rationale very seriously.

The remaining two rationales divide into "fighting words" and
"insulting words." The concern about fighting words is that they might
do harm. We worry about them because if they are permitted, we risk a

30. 18 A.2d at 758-60.
31. 315 U.S. at 574.
32. Id. at 572.
33. Cf. Terminiello v. Chicago, 337 U.S. 1 (1949). Conceivably, Bowering might have

been able to bring a libel or slander suit against him. However, that would have been
extremely difficult, requiring considerably more evidence than was presented in this case.
Cf, Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767 (1986); Gertz v. Robert Welch,
Inc., 418 U.S. 323 (1974); New York Times v. Sullivan, 376 U.S. 254 (1964).

34. See Arnold H. Loewy, Punishing Flag Desecrators: The Ultimate in Flag
Desecration, 49 N.C. L. REV. 48, 82 (1970).
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breach of the peace. The harm of insulting words, on the other hand, is
immediate.

Although the "fighting words" rationale has prevailed, it is not easy to
defend. People do not (or at least should not) respond to an insult with
force. There is no reason to think that Marshal Bowering was about to
assault Chaplinsky. If he had, he should have been punished. I am
aware of no state that allows response to an insult as a defense to
assault. Although a few states allow response to an insult to mitigate
murder to manslaughter,' most do not."6  Yet the Supreme Court
rather cavalierly concluded that "[airgument is unnecessary to demon-
strate that the appellations 'damned racketeer' and 'damned Fascist' are
epithets likely to provoke the average person to retaliation, and thereby
cause a breach of the peace."' If the Court was correct, maybe we
need to rethink the way our criminal law deals with people who
physically retaliate against those who insult them.

Even if the Court was not truly worried about physical retaliation, its
rationale is surely inconsistent with later First Amendment cases. For
example, in Terminiello v. Chicago,' the Court told us that "a function
of free speech is to invite dispute. It may indeed best serve its high
purpose when it induces a condition of unrest.., or even stirs people to
anger."39 The Court said this about a speech that spawned a riot far
greater than anything that could have possibly transpired from the most
violent imaginable response of Marshal Bowering to Chaplinsky's
speech.4" Consequently, it seems hard to believe that fear of retaliation
really justifies retention of the "fighting words" doctrine.

The most persuasive justification for the New Hampshire statute is
that personally insulting words do harm by their very utterance. In some
ways an insult can be analogized to an assault.4 Surely, the state's
interest in protecting an individual from hearing that which he does not
want to hear is at its apex in the case of insulting speech. Calling one
a "damned Fascist" in a face-to-face confrontation is more like a punch
in the nose than is making the same statement about a person as part

35. See, e.g., People v. Berry, 556 P.2d 777 (Cal. 1976).
36. See, e.g., People v. Cisneros, 113 A.2d 392 (Pa. 1955). See LAFAVE & SCOTT,

HANDBOOK ON CRIMINAL LAW § 7.10 (West 1986) (2d ed.); LOEWY, CRIMINAL LAW IN A
NUTSHELL § 2:04 (West 1987 (2d ed.)).

37. 315 U.S. at 574.
38. 337 U.S. 1 (1949).
39. Id. at 4.
40. For a description of the riot, see id. at 14-16 (Jackson, J., dissenting).
41. Indeed, according to the Concise Oxford Dictionary, "insult7 and "assault" derive

from the same Latin root.
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of a public speech. In that sense, it really does inflict injury by its very
utterance.42

If insulting words are to be punished, at least two qualifications are
necessary. First, they must be delivered in a truly assaultive manner.
Friends and -family insult each other all the time, and they should not
have to worry about the criminality of their words. Perhaps an
appropriate standard would be "a gratuitous insult calculated to create
extreme hostility in the addressee."

The other qualification deals with government officials. Because
government officials are usually the individuals to whom one goes to
redress grievances, such persons should be expected to tolerate insults
from strangers more easily than the rest of us. Obviously, there ought
to be limits. It is not reasonable for a police officer to be helpless against
a person repeatedly calling him a pig. On the other hand, he ought not
to be able to effectuate an immediate arrest upon the first insult as
Marshal Bowering did. Such action is more of an exercise of autocratic
power than either an attempt to keep the peace or to redress a genuine
assault.4'

The Supreme Court's performance in this area has not been good. In
Gooding v. Wilson," the Court invalidated a Georgia statute because
it punished insulting words as well as fighting words. By the Court's
reasoning, insulting words directed at pacifists, paraplegics, and
inoffensive octogenarians should be constitutionally protected because
there is no likelihood of retaliation. On the other hand, the identical
words directed at the town bully could, under a narrowly drawn statute,
result in a conviction.45 If that is all that the "fighting words" doctrine
means, maybe it should be abandoned.4"

IV. SYMBOLIC SPEECH

The rationale for protecting some conduct as symbolic speech is as
clear as the rationale for not protecting all verbal utterances. Just as
some utterances have nothing to do with legitimate expression, some
symbolic speech has everything to do with it. In one of its earliest
freedom of speech decisions, the Court seemed unwilling to draw a

42. See Loewy, supra note 34, at 83-84.
43. See also Lewis v. New Orleans, 415 U.S. 130, 134-36 (1974) (Powell, J., concurring).
44. 405 U.S. 518 (1972).
45. Because the Court speaks in terms of the average addressee it might not draw the

dichotomy suggested in the text. To the extent that it would not, however, its rationale
(fear of retaliation) would be undercut.

46. In R.A.V. v. St. Paul, 112 S. Ct. 2538 (1992) the Court assumed the continuing
vitality of Chaplinsky, but hardly gave it a ringing endorsement.
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distinction between symbolic speech and verbal speech, holding that a
state law forbidding the display of a red flag as a symbol of opposition
to organized government violated the First Amendment. More
recently, however, the Court suggested that "[tihe Government generally
has a freer hand in restricting expressive conduct than it has in
restricting the written or spoken word."'

In practice, the Court has not held symbolic speech to a higher
standard. Rather, it has recognized that conduct, more often than
written or spokenwords, may have a nonspeech element attached to it.
Regardless of the form of communication, the nonspeech element may
sometimes be regulated.49 In both 1931 and 1989, the Court's clear
message was that government "may not, however, proscribe particular
conduct because it has expressive elements."'

In cases involving symbolic speech with little or no nonspeech element,
the Court has subjected any limitation to exacting scrutiny. For example,
in Tinker v. Des Moines School District,51 the Court invalidated a rule
prohibiting students from wearing armbands in school. The prohibition
was adopted after school officials had learned that some students were
planning to wear black armbands to protest hostilities in Vietnam. After
determining that "[olur problem involves direct, primary First Amend-
ment rights akin to 'pure speech,'5 2 the Court found that the school
district could not present reasons sufficiently compelling to justify
interfering with the students' rights.

What is most instructive about Tinker is the relative nonintrusiveness
of that form of symbolic speech as opposed to any other form of speech.
Had Mary Beth Tinker delivered an antiVietnam speech in math class,
it surely would have been more disruptive than her wearing an
armband. Indeed, had she carried a sign, or even worn a shirt, saying
"Get out of Vietnam," it probably would have been more disruptive.
Consequently, whatever one may say about the result in this case, the
Court was clearly correct to let nothing turn on Tinker's employing
symbols rather than words to deliver her message.

Although it can be argued that freedom of speech in public schools has
been somewhat restricted since Tinker, 3 nobody has questioned the

47. Stromberg v. California, 283 U.S. 368 (1931).
48. Texas v. Johnson, 491 U.S. 397 (1989). See Arnold H. Loewy, The Flag Burning

Case: Freedom of Speech When We Need It Most, 68 N.C. L. REV. 165 (1989).
49. See Stone, supra note 5.
50. Johnson, 491 U.S. at 406 (emphasis in original).
51. 393 U.S. 503 (1969).
52. Id. at 508.
53. Cases that some have read for that proposition include Pico v. Island Trees Sch.

Dist., 457 U.S. 853 (1982); Bethel Sch. Dist. v. Fraser, 478 U.S. 675 (1986); and Hazlewood
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analogy of wearing armbands to pure speech. Indeed, in one of the cases
limiting Tinker, Bethel School District v. Fraser,4 the Court, in
upholding the right of a school to discipline a student for making a
speech with a sexual innuendo, held that "the First Amendment gives
a high school student the classroom right to wear Tinker's armband, but
not Cohen's jacket (referring to a jacket with the words 'Fuck the Draft'
printed thereon)."55

On the other hand, symbolic speech frequently involves nonspeech
reasons for controlling it. For example, a man may want to burn his
draft card to protest a, particular military involvement, but the
government forbids him to do so because the smooth functioning of the
selective service system requires that all citizens retain their draft
cards.5" Or, some hompless people may wish to sleep in tents in a park
near the White House to protest homelessness, but are forbidden from
doing so because of a regulation against camping in that particular
park.

57

In these cases, the government at least appears to be trying to
suppress conduct in spite of its communicative element, rather than
because of it. In the draft card burning case, the Court held that

a government regulation is sufficiently justified if it is within the
constitutional power of the government; if it furthers an important or
substantial governmental interest; if the governmental interest is
unrelated to the suppression of free expression; and if the incidental
restriction on alleged First Amendment freedoms is no greater than is
essential to the furtherance of that interest.5

Applying that reasoning, the Court upheld a conviction for burning a
draft card.

Although one could argue with some force that the Court overrated the
government's interest, 9 the standard it adopted is remarkably similar
to cases involving pure speech. The similarity was especially apparent
in a pair of contemporaneous 1984 cases, Clark v. Community for

Sch. Dist. v. Kuhlmeier, 484 U.S. 260 (1988).
54. 478 U.S. 675 (1986).
55. Id. at 682 (quoting Thomas v. Board of Educ., 607 F.2d 1043, 1057 (2d Cir. 1979)

(Newman, J., concurring)). The reference to Cohen's jacket is from Cohen v. California, 403
U.S. 15 (1971).

56. See United States v. O'Brien, 391 U.S. 367 (1968).
57. See Clark v. Community for Creative Non-Violence, 468 U.S. 288 (1984).
58. O'Brien, 391 U.S. 367, 377 (1968).
59. See, e.g., John Hart Ely, Flag Desecration: A Case Study in the Role of Categoriza-

tion and Balancing in First Amendment Analysis, 88 HARV. L. REV. 1482 (1975).

1994]



MERCER LAW REVIEW

Creative Non-Violence" and Members of the City Council of Los Angeles
v. Taxpayers for Vincent.61 Clark upheld the "no camping in the park"
ordinance as applied to homeless protesters; Vincent upheld a Los
Angeles ordinance proscribing the attachment of posters to city-owned
utility poles against a challenge by a candidate for public office. The
cases employed similar standards, each holding that it was unnecessary
to employ the least restrictive means to accomplish the City's goals. 2

Whether these cases properly balanced speech against other govern-
ment interests is debatable.' It is clear, however, that despite
occasional rhetoric to the contrary, symbols are valued as much as words
in the Court's First Amendment jurisprudence. Most importantly,
neither the use of symbols nor the use of words can be punished because
government does not like the message.

60. 468 U.S. 288 (1984).
61. 466 U.S. 789 (1984).
62. See also Ward v. Rock Against Racism, 491 U.S. 781 (1989).
63. See Stone, supra note 5.
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