COMMENT

Injunction Remedy for Breach of Restrictive
Covenants: An Economic Analysis

I.

INTRODUCTION

In the 1938 case of Smith v. Pindar Real Estate Co.,' the Georgia
Supreme Court upheld a restrictive covenant that stated, "A building lot
shall be a lot having a frontage of not less than sixty (60) feet, and
purchasers are expressly restricted to the creation [erection] of not more
than one residence upon a building lot."2 Thereafter, defendant in
Smith was enjoined from erecting a dwelling on a lot that had only fiftytwo (52) feet of frontage. 3 In the 1993 case of Prime Bank, Federal
Savings Bank v. Galler,4 the Georgia Supreme Court remanded5 the
trial cout's decision ordering defendants to demolish a house being
constructed in violation of restrictive covenants., The Georgia Supreme
Court directed the trial court to "careful[ly] consider[ I . .. the conve-

niences of the parties" and to "determine if demolishing the house is the
1.
2.
3.
4.
5.
6.

187 Ga. 229, 200 S.E. 131 (1938).
Id. at 229, 200 S.E. at 131-32.
Id. at 230, 200 S.E. at 132.
263 Ga. 286, 430 S.E.2d 735 (1993).
Id. at 289, 430 S.E.2d at 738.
Id. at 286, 430 S.E.2d at 737.
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least oppressive means of remedying the [restrictive covenant] violation."7
Because the court in Prime Bank acknowledges the technical violation
of a valid covenant," what explains the different remedies in these two
cases? Could the difference lie in the fact that the court in Smith
enjoined future construction,9 whereas the Court in Prime Bank was
faced with the demolition of an existing structure?" Is the Georgia
Supreme Court slowly eroding the protections to private property rights
afforded by restrictive covenants or merely working equity where equity
ought to be done?
Some commentators contend that one of the available methods courts
use when evaluating restrictive covenants on real estate is to look at
whether the action sought for certain property falls within the intended
meaning of acts prohibited by the restrictive covenant." Brussack
posits that "the formal validity of the covenant is taken for granted, and
the determinative issue is the covenant's meaning." 2
For example, in Blevins u. Barry-LawrenceCounty Ass'n for Retarded
Citizens," a subdivision's restrictive covenants required lots to be used
only for residential purposes only and permitted construction solely of
single- or double-family dwellings on such lots. 14 Property owners
sought to enjoin one of the lot owners from establishing a group home for
eight mentally retarded persons at a residence." The court interpreted
the meaning of the single- or double-family residence covenant as one
merely prohibiting any lot from being put to commercial use. 6 The
court held that the property owner's intended use of the lot as a group
home was a residential purpose under the restrictive covenant and
consequently refused to enjoin that use. 7
This Comment will not explore the judicial exercise of ascertaining the
true meaning of restrictive covenants. Instead, this Comment will
examine those situations in which a property owner's actions are clearly
within the prohibitions of the covenant, but, nonetheless, the court uses

7. Id. at 289, 430 S.E.2d at 738-39.
8. Id. at 288, 430 S.E.2d at 738.
9. Smith, 187 Ga. at 236, 200 S.E. at 135.
10. PrimeBank, 263 Ga. at 286, 430 S.E.2d at 737.
11. Robert D. Brussack, Group Homes, Families, and Meaning in the Law of
Subdivision Covenants, 16 GA. L. REV. 33 (1981).
12. Id. at 33.
13. 707 S.W.2d 407 (1986).
14. Id. at 407.

15. Id. at 407.
16. Id. at 408.
17. Id. at 411.
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traditional property theory or economic principles to either uphold the
restriction or allow the prohibited action. In this sense, the court is
looking solely at fashioning a remedy.
The predicate for the court's holding in Prime Bank appears to be
sound economics. The court can justify its denial of injunctive relief by
pointing to the economic waste that will be prevented by not requiring
Prime Bank to demolish the house. Plaintiff aided the court in its
justification by agreeing to accept alleviation of the violation by less
drastic measures.18 The court, in effect, balanced the interests of the
parties and gave plaintiff his second best remedy, alteration of the house
to meet the restrictive covenants."9 However, it can be argued that the
court has done more harm than good.
This Comment will use the term "restrictive covenant" to refer to both
"covenants at law" and "equitable servitudes". However, it is important
to recognize the differences between the two. Covenants at law are
enforced in courts of law through the award of damages to the party
harmed by a breach of the covenant.' Covenants at law must be in a
writing to satisfy the Statute of Frauds and are usually in the deed of
conveyance. 2 ' Courts at law required the written covenant to contain
three characteristics: an intention that the covenant run with the land,
the covenant must "touch and concern" the land, and privity of estate
between the parties.22 "Ifany one of the requirements is not met, then
the covenant operates as a binding contract only against the original
parties to the contract and does not restrict later purchasers of the real
estate." 23
Equitable servitudes, on the other hand, did not require privity of
estates; courts of equity would enforce equitable servitudes through
injunction by requiring only "that the covenant was intended to operate
as a restriction on land use and.., that later purchasers have actual or
constructive notice of the restriction.'M Equitable servitudes could thus
be enforced even if the restriction was not set out in the deed to the
present grantee provided the grantee was placed on notice through other
means, such as when a subdivision developer places restrictions on the
developer's conveyances but those grantees fail to place those restrictions

18. Prime Bank, 263 Ga. at 289, 430 S.E.2d at 738.
19. Id.
20.

GEORGE J. SIEDEL, REAL EsTATE LAw 405-06 (1979).

21. Id. at 405.
22. Id. at 406 (citing C. SMITH & R. BOYER, SURVEY
(2nd ed. 1971)).

23. Id.
24. Id.

OF THE LAW OF PROPERTY 345,348
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in their subsequent conveyances. Another example is when a particular
design plan or plat that contains restrictions is recorded, but the deeds
are silent as to those restrictions.
Often a property owner will seek an equitable remedy for a breach of
covenants at law, even though the owner meets the requirements to
enable a court of law to award damages.' By bringing the action in
equity, the owner is thus able to seek an injunction to prevent future
breaches of the covenant. This Comment will focus on the appropriateness of injunction as a remedy that courts acting in equity can award for
breaches of restrictive covenants.
II. BENEFITS OF RESTRICTIVE COVENANTS
Restrictive covenants are restrictions against certain uses or certain
conveyances of land. In the usual case, a grantor places certain
restrictions in a deed before conveying away part or all of the grantor's
property. Such restrictions, if intended by the grantor, run with the
land so as to bind all subsequent owners, provided the restrictions are
recorded or the subsequent owner is otherwise actually or constructively
put on notice' of the restrictions.'
Furthermore, for a restrictive
covenant to run with the land
"... there must first be an interest or estate therein granted, the

[restrictive] covenant must relate to the interest or estate granted, and
the act to be done must concern the interest created or title conveyed.
If the covenant is of a collateral nature to the land, and is incapable in
law of attaching to the interest or estate granted, it is a personal
obligation, and will not bind or pass to assignees, even where they are
expressly named."'
Courts are generally distasteful of restraints on the alienability of
property.29 Therefore, courts strictly construe restrictive covenants "as
limitations thereon by implication are not favored. Any doubt respecting

25. Id.
26. "[I]f there be a covenant running with the land, then it binds any subsequent owner
thereof with or without notice, for the reason that he takes no greater title than his
predecessor had to convey." O'Neill v. Myers, 148 Ga. App. 749, 750, 252 S.E.2d 638, 639

(1979) (quoting Wardlaw v. Southern R. Co., 199 Ga. 97(1), 98,33 S.E.2d 304,305 (1945)).
27. RICHARD A. POSNER, EcoNoMIc ANALYSIS OF LAw 67 (4th ed. 1992).
28. Goldberg v. Varner, 72 Ga. App. 673, 677, 34 S.E.2d 722, 724-25 (1945) (quoting
Grant-Jeter Co. v. American Real Estate Co., 159 Ga. 80, 83, 125 S.E. 73, 75 (1924)).
29. 4 REST. OF PROPERTY § 403 part II (1944).
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restrictions on the use of property will be construed in favor of the
grantee."30
Notwithstanding the foregoing, restrictions upon the use, as opposed
to the alienability, of property have increased. These restrictions on use
are regarded less as detractions from, and more often as adding to, the
value of land. 1 As such, courts have been more willing to uphold such
restriction on use.3 2
Many gr'antors and developers of real estate view restrictive covenants
as a form: of "private zoning.'3 In the past, while occasionally couched
in terms of protecting economic interests, grantors used restrictive
covenants merely as tools to keep areas free from allegedly "negative"
impacts, such as nuisance or desegregation.
Today, grantors use
restrictive covenants primarily to enhance the value of property 5 For
example, a real estate developer can use restrictive covenants to
maximize the value of an entire tract of land with lower transaction
costs than would be associated with negotiating restrictions with the sale
of individual lots.
Restrictive covenants offer two attractive features to developers and
grantors. First, individual lots within the tract will be more attractive
to potential purchasers, because they have the assurance that the
36
restrictive covenants will protect their investment in one of the lots.
This benefits developers and grantors through quicker sales of lots.
Second, restrictive covenants can be placed in deeds at a minimal cost
to the grantor. The grantor will thereby reduce his costs of administering those restrictions. When a developer sells the last lot in a development, he no longer will have any administrative burden of maintaining
the restrictions. The property owners, or their successors, will then be
responsible for enforcing the restrictions. In addition to the benefits
afforded developers and users of property, restrictive covenants also

30. Taylor v. Smith, 221 Ga. 55,56, 142 S.E.2d 918,920 (1965) (citing Voyles v. Knight,
220 Ga. 305(1), 138 S.E.2d 565 (1964)); see also GEORGE A. PINDAR, GA. REAL EST. LAW,

§ 19-182 (3rd ed.).
31. PINDAR, GA. REAL EsT. LAw, § 19-183.
32. See Muldawer v. Stribling, 243 Ga. 673, 675 n.3, 256 S.E.2d 357, 359 n.3 (1979).
33. Stanley E. Harris, Restrictive Covenants:A Need for Reappraisalof the Limitations

Period, 17 GA. ST. B.J., Feb. 1981, at 137.
34. England v. Atkinson, 196 Ga. 181, 26 S.E.2d 431 (1943); Dooley v. Savannah Bank
& Trust Co., 199 Ga. 353, 34 S.E.2d 522 (1945).
35. Harris, supra note 33, at 137.
36. Not only should the developer be viewed as benefitting from lower transaction costs,
but the individual lot owner also benefits. If the lot owners were required to negotiate with
other lot owners or prospective purchasers to burden the lots with protective covenants,
transactionlcosts would be higher and would result in economic waste.
37. PoSNER, supra note 27, at 66-67.
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benefit taxpayers by relieving them of the costs of zoning. "Where
restrictions exist that incorporate use and aesthetic standards, the need
for zoning is minimal."'
Despite these acknowledged benefits, restrictive covenants are not
without limitations. Restrictive covenants have at least two drawbacks.
First, they generally are feasible only in cases of single ownership of the
property sought to be restricted. 39 Second, restrictive covenants are
inflexible with respect to changes "that may alter the relative values of
conflicting land uses.' 4 This inflexibility of restrictions has led some
developers to establish homeowner's associations that have the power to
modify use restrictions placed on the development. 41
III. TERMINATION OF RESTRICTWE COVENANTS
Restrictive covenants can be written so as to expire at a certain time.
They can also be written so as to be perpetual, and they will not be held
invalid merely because they fail to specify a duration. 42 However, a
grantor does not have unlimited power to restrict the future use of lands
in the hands of subsequent owners.4
A.

Judicial Termination
Judicial treatment of restrictive covenants starts with the underlying
premise that "all presumptions are in favor of the full, free, and
unlimited use of land; no restrictions will be created or enlarged by mere
implication, and they must be established beyond a reasonable doubt."'
Courts follow at least two principles when declaring a restrictive
covenant unenforceable and refusing to grant injunctive relief. The first
principle states that covenants which are "whimsical, unreasonable, or

38. Harris, supra note 33, at 137.
39. A single grantor can unilaterally decide whether or not to place restrictions on the
property before conveying any portion of that property. In that case, transaction costs are
minimal. The grantor merely compares the benefits of selling the property encumbered by
the restrictions to the benefits of selling without restrictions. On the other hand, one
property owner, seeking to persuade surrounding property owners to contract so as to place
restrictions on all property in a given area faces higher transaction costs. For example,
some of the surrounding owners may not wish to commit to placing "residential-only"
restrictions on their property for fear of losing the monetary benefit of anticipated
commercial use of the property.
40. POSNER, supra note 27, at 67.
41. Id. at 68.
42. Atlantic Coast Line R. v. Georgia, Ashburn, Sylvester & Camilla Ry., 91 Ga. App.
698, 705, 87 S.E.2d 92, 97 (1955). See PINDAR, GA. REAL EST. LAW § 22-12.
43. PINDAR, GA. REAL EST. LAW § 19-184.
44. Id.
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pointless will not be enforced by injunction or other extraordinary
relief."4 The rationale behind this principle is that when there is no
conceivable benefit to the person seeking the relief, no relief should be
granted." The second principle holds that courts will not enforce
restrictions that are illegal in their purpose.'
Georgia statutory law
incorporates this principle." The statute states that "[clonditions
which are repugnant to the estate granted, which require impossible or
illegal acts to be performed, or which in themselves are contrary to the
policy of the law are void. 9
In addition to the principles discussed above, courts have two tools
with which to deny injunctive relief to those seeking enforcement of
restrictive covenants: the doctrines of laches and change in circumstances.
Laches. The doctrine of laches has often been cited by courts in
denying the equitable relief of injunction where the party asserting a
restrictive covenant, "with full knowledge of his rights, . . . has been

guilty of delay in asserting them, and has allowed large expenditures to
be made by another party on whom great injury would be inflicted by
the grant of the injunction."0
For example, in Bales v. Duncan51 plaintiff sought to enjoin the
remodeling of a residence in violation of restrictive covenants. Plaintiff
brought suit two months after he had notice of the action and after
defendant had expended $15,000.52

The court denied plaintiff injunc-

45. Id.
46. See, e.g., Jackson v. Jackson, 215 Ga. 849, 113 S.E.2d 766 (1960). However, courts
should bear in mind that what may not be a benefit to one may be a benefit to another.
For example, it can be argued that plaintiff in Smith v. Pindar Real Estate Co., supra note
1, would have benefitted only marginally by the enforcement of the restrictive covenant
against building on the 52-foot lot. However, Russell, C. J., properly held:
"Equity will interfere by injunction to prevent the breach of an express, negative
covenant, even though no substantial injury is caused by such breach. It will also
interfere even though the damages, if any, may be recoverable at law. The reason
is that the owner of land, selling or leasing it, may insist upon just such covenants
as he pleases, touching the use and mode of enjoyment of the land. He has a right
to define the injury for himself, and the party contracting with him must abide by
the definition." Smith, 187 Ga. at 235, 200 S.E. at 134-35 (citing Star Brewery Co.
v. Primes, 45 N.E. 145, 147 (1896)).
47. PINDA'R, GA. REAL EST. LAW § 19-184.
48. O.C.GA. § 44-6-43 (1991).
49. Id.
50. Bacon v. Edwards, 234 Ga. 100, 102, 214 S.E.2d 539, 540 (1975).
51. 231 Ga. 813, 204 S.E.2d 104 (1974).
52. Id. at 814, 204 S.E.2d at 106.
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tive relief.5" In Black v. Barnes," plaintiff sought an injunction to
enjoin the construction of an apartment complex on the basis of a zoning
ordinance. The court on appeal reversed plaintiff's grant of injunction
because plaintiff filed suit three months after construction began. In
addition to plaintiff having notice, by that time several apartments were
two-thirds complete and about $100,000 had been expended.'
In Bacon v. Edwards,' however, the Georgia Supreme Court
affirmed the grant of injunction for covenant violations despite defendants' assertion of laches.57 Plaintiffs first had notice of defendants'
covenant violations in early fall of 1973.'
However, due to the
difficulty in finding an attorney willing to prosecute their cause,
plaintiffs did not file suit until May 17, 1974. By that time, defendants
had completed ninety percent of the building.59 A finding of laches will
depend on many factors. Presumably, the trier of fact can use economic
principles and a balancing of equities to find laches.'
In addition to the doctrine of laches, there is statutory authority for
denying injunction for covenant violations, as a matter of law, where
plaintiffs have waited too long to press their rights. Official Code of
Georgia Annotated ("O.C.G.A.") section 9-3-29 provides that"[all actions
for breach of any covenant restricting lands to certain uses shall be
brought within two years after the right of action accrues," with the
right accruing immediately upon the covenant violation.61
Change in Circumstances. In denying injunctive relief to persons
seeking to enforce restrictive covenants, courts often emphasize a change
in the character of the area sought to be protected by the covenant.6 2
Due to those changes, the purpose intended by the restrictions no longer
can be accomplished. To the question of how much change is necessary
to defeat restrictive covenants, there is no definitive answer.

53. Id.
54. 215 Ga. 827, 114 S.E.2d 38 (1960).
55. Id. at 829-30, 114 S.E.2d at 39.
56, 234 Ga. 100, 214 S.E.2d 539 (1975).

57.
58.
59.
60.
61.
62.

Id. at 103-04, 214 S.E.2d at 541.
Id. at 101, 214 S.E.2d at 540.
Id. at 102, 214 S.E.2d at 540.
Id. at 103, 214 S.E.2d at 541.
O.C.GA. § 9-3-29 (Supp. 1993).
SIEDEL, supra note 20, at 407-08.
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"No hard-and-fast rule can be laid down as to when changed conditions
have defeated the purpose of restrictions, and each particular
controversy is decided on the equities of the situation presented .
... Changes in neighborhood sufficient to negative a restrictive
covenant may occur either within or without the restricted area,
although courts give greater weight to changes within the restricted
area. "6
At least one court held that a change in the value of the property
restricted by the covenant will be insufficient to negate a restrictive
covenant." Therefore, courts must perform a balancing test with the
benefits to each party of either enforcing or not enforcing the covenant.
Judge Posner suggests an alternative approach to the "equities"
balancing test. Posner would have courts determine the continued merit
of restrictive covenants by looking solely at the overall economic benefit
of the covenant. Instead of balancing the purported individual benefits
to the parties of either enforcing or not enforcing the covenants, which,
in some cases, can become quite subjective, the courts should determine
the relative value of the transaction costs involved.' Transaction costs
can be determined by looking at the number of litigants and the

adversarial posture of those litigants.

According to Posner, with

transaction costs determined, the court's decision should be easy:
In conflicting-use situations in which transaction costs are high, the
allocation of resources to their most valuable uses is facilitated by
denying owners of property an injunctive remedy against invasions of
their rights and instead limiting them to a remedy in damages.6 7 But
where transaction costs are low, injunctive relief should normally be
allowed as a matter of course.6

63. 53 A.L.R.3d 495 (1973) (citing 20 AM. JUR. 2D, Covenants, Conditions, and
Restrictions § 282).
64. Id. (citing 20 AM. JuR. 2D, Covenants, Conditions, and Restrictions § 284).
65. Wuertenbaecher v. Feik, 43 S.W.2d 848, 852 (1931).
66. POSNER, supra note 27, at 70. Transaction costs include, among other things, the
total costs of "bargaining" with others to a transaction. Transaction costs include all the
costs of effecting a transfer of property rights. Id. at 35.
67. Id. Posner contends that this "assumes that damages can be computed with
reasonable accuracy. Ifthey cannot be, there is an argument for injunctive relief. The law
of equity . .. 'provides a flexible test for when an injunction can be obtained. One
requirement is that the plaintiff have no adequate remedy at law." Id. at n.5.
68. Id. at n,.5. The assumption is that, when transaction costs are low, the parties will
readily bargain among themselves and an efficient, market-based solution will result.
Presumably, this solution will please both parties. For instance, property owner(s)
protected by a restrictive covenant from the invasion of commercial use may have a certain
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This strict economic approach taken by Posner, whereby land use is,
by implication, judicially relegated to its highest and best use, has some
attractive features. For instance, when transaction costs are low and the
court grants the injunction as a matter of course, the transaction is then
forced out of the courts and into the market place. If the parties to the
litigation can negotiate between themselves at minimal costs, hence the
low transaction costs, any agreement reached is more likely to better
satisfy them than a judicially mandated solution. Presumably, there is
a price at which the covenant violator can pay the surrounding property
owners for the right to violate the covenant. However, this sterile
approach fails to recognize and appreciate our rich common law heritage
that allows grantors to restrict their property for noneconomic reasons.
This does not imply that those noneconomic values lack a price at which
the grantor will be willing to forego them. However, courts should be
cautious not to overlook the possibility of high transaction costs
associated with the transfer of property rights in noneconomic externalities.
B.

Statutory Termination
In 1935 the Georgia legislature provided for an automatic termination
of certain restrictive covenants.69 The statute provided that "covenants
restricting lands to certain uses shall not run for more than twenty
years in municipalities which have adopted zoning laws."70 In 1962 the
twenty year limit on restrictive covenants was made applicable to
counties that had adopted zoning laws.71 Current O.C.G.A. section 445-60(b) provides that "covenants restricting lands to certain uses shall
not run for more than 20 years in municipalities which have adopted
zoning laws nor in those areas in counties for which zoning laws have
been adopted. 2
The effect of this statute is not to void the restrictive covenant but to
terminate its enforcement. 7' The Georgia Supreme Court held that
section 44-5-60(b), although speaking only of "use" restrictions, applies

price at which the owner(s) would be willing to give up that protection. If the commercial
venture can bear to absorb that "entry" cost, the property owner(s) will receive that price
as consideration for not enforcing the covenant.
69. 1935 Ga. Laws 113, § 1.
70. Id.
71. 1962 Ga. Laws 540, § 1.
72. O.C.G.A. § 44-5-60 (Supp. 1993).
73. Harris, supra note 33, at 138; see also McKinnon v. Neugent, 225 Ga. 215, 167
S.E.2d 593 (1969).
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equally to terminate "building" restrictions.74 The court reasoned:
"tlhat [44-5-60(b)] should apply to both building and use restrictions is
illustrated by the fact that both restrictive covenants and zoning
ordinances contain building and use restrictions."75
The 1991 O.C.G.A. provided that restrictive covenants could continue
despite the twenty year limit in section 44-5-60(b).
However, to
continue the restrictive covenant, "at least two-thirds of the record
owners of plots affected by such covenants" must agree to the continuation.77 This optional provision had the potential of harming property
owners who relied on the continued ability to enforce the restrictive
covenant as a means of protecting their property values. By placing the
burden of attaining the agreement of two-thirds of the affected property
owners on those desiring the continuation of the covenant, the potential
for high transaction costs increased. In 1993 the Georgia legislature
amended O.C.G.A. section 44-5-60 to better protect property owners.78
New O.C.G.A. section 44-5-60(d)(1) states:
Notwithstanding the limitation provided in subsection (b)
covenants restricting lands to certain uses affecting planned subdivisions containing no fewer than 15 individual plots shall automatically
be renewed beyond the period provided for in subsection (b) ... unless
terminated as provided in this subsection. Each such renewal shall be
for an additional 20 year period, and there shall be no limit on the
number of times such covenants shall be renewed. 79
In order to terminate the covenants, a majority of the record owners
in the planned subdivision must sign a document that contains a legal
description of the affected area, the names of all record owners of lots
within the subdivision, and a description of the covenants.'
Shifting the burden from those seeking to continue the restrictions to
those seeking to terminate them should prove very beneficial to those
property owners wishing to maintain the protections offered by their
covenants. The change reflects a good balance between the economic
realities of changing circumstances and desires to maintain property
values. It is better to place the burden of bearing the transaction costs
of reaching agreement on those seeking termination of covenants. This
forces an internalization of those transaction costs. If the proposed use

74.

Payne v. Borkat, 244 Ga. 615, 617, 261 S.E.2d 393, 394 (1979).

75. Id. at 617, 261 S.E.2d at 394.
76. O.C.G.A. § 44-5-60(dXl) (1991).
77. Id. § 44-5-60(d)(2).
78.
79.
80.

1993 Ga. Laws 783, § 1.
O.C.G.A. § 44-5-60(dXl) (Supp. 1993) (emphasis added).
Id. § 44-5-60(dX2).
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of the property is still economically feasible even after absorbing the
costs of terminating the covenants, then the proposed use will prevail.

IV. DOES PRIME BANK FORETELL THE FUTURE OF THE INJUNCTION
REMEDY?
The result in the Prime Bank case can be viewed from two perspectives. First, from the traditional contract and property law perspective,
the decision undermined the reliability of using restrictive covenants to
protect property values. Neither of the two most common judicial tools
used to deny injunctions for restrictive covenant violations, laches and
change in circumstances, was involved in Prime Bank. The court
accepted the trial court's finding that plaintiffs were not guilty of
laches, 1 and the court did not discuss whether there were any changes
in the surrounding area that would favor denial of injunction.
Second, from an economic standpoint, the result reached in the Prime
Bank case poses some problems. The court prevented the economic
waste that would have occurred if Prime Bank had been required to
demolish the house as the trial court ordered. By denying the injunctive
relief, the court, in essence, left to the parties the opportunity to bargain
for the optimal value to place on the restrictive covenants' benefit.
Presumably, there is a price at which the plaintiff would be willing to
ignore the violation and allow the house to remain in the present
condition. Also, there is an amount of modification to the house that
Prime Bank would be willing to make to prevent demolition. This
economic approach appears to provide a good remedy in specific cases of
restrictive covenant violations. However, telling or even allowing the
parties to negotiate a solution to all covenant disputes would prove
disadvantageous in the overall economic sense because this type of
negotiation results in a bilateral monopoly.5 2 Bilateral monopolies
inherently create higher transaction costs.' Higher transaction costs
will occur because, as Posner argues, "there is a range of prices within
which each party will prefer settlement to the more costly alternative of
litigation. Ascertaining this range may be costly, and the parties may
consume much time and resources in bargaining within the range.""4
Thus, bilateral monopolies create negative social costs because as the
parties to the negotiation bargain to "engross as much of the profit from

81. Prime Bank, 263 Ga. at 288, 430 S.E.2d at 738.
82. POSNER, supra note 27, at 62.
83. A bilateral monopoly occurs when the parties to a transaction desire an outcome
that only the other party can provide. That is, neither party has any better alternatives
available to them than to deal with the other party. POSNER, supra note 27, at 62.

84. Id.
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the transaction as possible,' social waste results. Social waste can
result both when the parties reach an agreement, despite high transaction costs, whereby the property owner(s) will not enforce a restrictive
covenant and allow a prohibited use, and when no agreement is reached
to relax a restrictive covenant.
In the first instance, when the parties reach an agreement, the
relative wealth of the parties increased, but aggregate societal wealth
did not increase equally." In the second, when the parties fail to reach
an agreement, society may suffer because a potentially valuable
transaction did not take place. When transaction costs are high, even
though "the parties will be better off foregoing the transaction[, ...the
social loss is equal not to the transaction costs but to the net social value
of the foregone transaction." 7 The social costs may include the failure
of a factory to locate in a restricted area that would otherwise provide
many jobs.
Arguably, courts should consider the lost societal benefits from issuing
injunctions to maintain restrictive covenants. However, this Comment's
premise is,that the ability to rely on restrictive covenants as a property
right to protect one's investment in property serves society to a much
greater and long-lasting extent than does the failure to enjoin the
construction of one factory to provide jobs to a community. If courts
remove the ability to rely on restrictive covenants to protect one's
investment in property, social waste will result in most all real estate
transactions because the parties to the transaction must bargain at
higher transaction costs.'
As stated above, the court's holding in PrimeBank appears appealing
within the universe of these two parties. However, despite being an
attractive remedy in this transaction, the decision in Prime Bank
actually undermines the foundations of market-based economics in real
estate transactions. The court's ad hoc reformation of the "bargain"
struck between plaintiff and Prime Bank's predecessor in title diminishes the importance of restrictive covenants. While it is conceded that the
injunction remedy may not be an efficient remedy for covenant violations
in particular cases, the Prime Bank decision has the potential of
increasing; the aggregate transaction costs for many real estate
transactions because the parties will no longer be able to rely on the
injunction remedy to protect their investments. Some economists argue
that remedies should be chosen based on their ability to promote the
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most efficient transaction between the parties before the court.'
However, this Comment suggests that the aggregate transaction costs in
the real estate market should have a higher priority.
Defending Prime Bank is easy because it arguably was not responsible
for the covenant violation. It was forced to foreclose on its security and
thus inherited the problem. However, this ignores that Prime Bank
knew or should have known that on which it foreclosed. The court
recognized this when it held that "[tlhe bank is chargeable with notice
of the existence of the recorded protective covenants."' Surely Prime
Bank took this into account; its purchase of the house was at a
"discount," reflecting the reduced value of the home due to the restrictive
covenant violation.
V.

CONCLUSION

Private property rights should be upheld to the greatest extent
possible. Restrictive covenants are certainly property rights to the
extent that grantors who retain adjoining property or neighboring
grantees, purchasing their property with the knowledge of and in
reliance on restrictive covenants to protect the value of their investment,
have a vested interests in the assurance that the covenants will
continue. Certainly the grantor who initially places the restrictions on
property should not be able to look to the courts for affirmative relief by
way of cancellation of those restrictions, as was the case in Prime Bank.
Because Georgia law provides for the continuation or termination of
restrictive covenants, parties to real estate transactions can and should
be able to rely on those statutory provisions in structuring their
conveyances and use of property Statutes temper expectations that
covenants will withstand the test of time for those cases in which the
statute applies. However, in those cases in which the statute does not
apply, courts should proceed cautiously in providing relief from
restrictive covenants. Nothing short of wholesale changes in an entire
area should warrant relief. Certainly, a change in a single structure
built or to be built on a property restricted by covenants, as with the
reversal of the house design in Prime Bank, should not constitute a
sufficient reason for courts to provide relief.
Also, the limitations period should be extended beyond the current
twenty year limit. This would allow property owners more time to pay
down their mortgages with the assurance that the covenants upon which
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they relied in purchasing their property will remain in force without a
drop in9 1property values due to changes the covenants sought to
prevent.

DONALD W. HANSFORD

91.

See Harris, supra note 33, at 138.

