
Wills, Trusts, and Administration
of Estates

by James C. Rehberg*

This survey period saw a considerably larger number of appellate
decisions involving issues of fiduciary law than did the previous period.
These decisions, of course, involved a greater variety of such issues. It
is interesting to note, too, that cases applying the new Georgia Trust
Act' are beginning to appear in the reports. The 1993 session of the
Georgia General Assembly enacted several statutes affecting fiduciary
law, which will be discussed briefly in Part II of this Article.

I. RECENT DECISIONS-WILLS AND ADMINISTRATION

A. Will Substitutes

Contract to Will. A suit for specific performance of an alleged oral
contract to will turned out, in Horn v. Gilley,2 to involve several issues
in addition to that of whether there was in fact such a contract. The
decedent, who had executed a will shortly before her death, was survived
by a son, a daughter, and a grandchild, who was the daughter of a
deceased daughter. The will, though filed with the probate court, was
never offered for probate; instead, the son qualified as administrator.
After the surviving daughter quitclaimed her interest in the real
property of the estate to the son, the son sued for specific performance
of an oral agreement under which he would receive his mother's real
property upon her death in consideration for his support and mainte-

* Professor Emeritus, Walter F. George School of Law, Mercer University. Mercer
University (A.B,, 1940; J.D., 1948); Duke University (LL.M., 1952). Member, State Bar of
Georgia.

1. 1991 Ga. Laws 810 (codified at O.C.G.A. §§ 53-12-1 to -394 (1982 & Supp. 1993)).
2. 263 Ga. 104, 428 S.E.2d 568 (1993).
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nance of her during her life? The defendant, daughter of the deceased
daughter, moved for dismissal of the son's petition on the ground that
the unprobated will named defendant's minor daughter as a beneficiary
and, therefore, an indispensable party whom the plaintiff failed to join
in his action. The appeal was from the lower court's grant of defendant's
motion to dismiss and from the denial of plaintiff's motion for summary
judgment.4 The lower court further ordered that the will be offered for
probate.'

The supreme court held that the will was extraneous to the issues in
the case.6 Specific performance of the alleged contract to will did not
depend on whether the defendant's claim arose through the will or by
intestacy. The quitclaim deed from the surviving daughter of the
decedent was effective to convey the grantor's interest whether that
interest was derived through the will or intestacy.7

The defendant's minor daughter (great-granddaughter of the decedent)
was not an indispensable party. The plaintiff sued the defendant for
specific performance. If it is granted, a deed from the defendant would
convey only the defendant's interest. The interest, if any, of the
defendant's minor daughter would not be affected. She would still be
free toclaim an interest in the decedent's estate by offering the will for
probate?8

The lower court's order that the will be probated was error. Jurisdic-
tion to probate a will lies exclusively in the probate court.'

Joint Accounts. If the language of the typical joint and survivor
account is taken literally, it appears to be the perfect will substitute.
Such is not the case, though, as the new Georgia Trust Act and a couple
of recent decisions illustrate. The statute provides, in effect, that the
literal language of the survivorship clause in the account will be followed
"unless there is clear and convincing evidence of a different intention at
the time the account is created."10 Also, the literal account language
cannot control in the case of simultaneous deaths of the parties to the
account because of the impossibility of identification of the survivor.

3. Id. at 104, 428 S.E.2d at 568-69.
4. Id., 428 S.E.2d at 569.
5. Id.
6. Id.
7. Id. at 104-05, 428 S.E.2d at 569.
8. Id. at 105, 428 S.E.2d at 569.
9. O.C.G.A. § 53-3-1(a) (1982).

10. Id. § 7-1-813(a) (1989).
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In Williamson v. Echols," an eighty-year-old decedent had opened a
joint and survivor account in the names of himself, his sister, and a
niece. Trial evidence established that the funds were furnished by the
decedent and that the niece had regularly assisted him in managing his
affairs. In fact, she testified that her name was placed on the account
to assist in writing checks and in paying his bills and expenses. The
decedent left a will disposing of his estate to six family members, not
including the niece and another who received life insurance proceeds as
cobeneficiaries.' The will did not provide for distribution of the funds
in the joint account. Before and after the decedent's death, the niece
made withdrawals totalling $65,500 from the joint account, giving the
sister part and retaining the rest. The niece appealed after a jury
verdict returned in favor of the executor.n ' Because the account was
opened for convenience to assist the niece in managing the decedent's
affairs, the court held the funds to be estate assets.14

The issue before the court of appeals was whether the evidence was
sufficient to rebut the statutory presumption that the niece, as surviving
joint tenant, was entitled to the funds. 5 The court applied the "any
evidence" test in ruling on the trial court's denial of the niece's motion
for a directed verdict, notwithstanding the fact that the burden at trial
had to comply with the "clear and convincing" evidence requirement of
the statute. 6 The reason was that the jury properly decided the weight
of the evidence, and as long as the jury was given the correct instruc-
tions, the appellate court would decide only if there was any evidence to
support tle verdict. 7 However, the court went on to note that the
evidence afforded clear and convincing support to rebut the statutory
presumption of Official Code of Georgia Annotated (O.C.G.A.) section 7-
1-813(a).8

The absence of proof of survivorship in the event of simultaneous
deaths of the parties to a joint and survivorship account necessitates
resorting to other evidence and to statutes other than section 7-1-813(a).
In Trust Co. Bank v. Thornton,'9 a husband and wife died simulta-
neously in,a plane crash, both dying intestate. At their deaths they held
three joint and survivor accounts. The husband's administrator sued the

11. 205 Ga. App. 453, 422 S.E.2d 329 (1992).
12. Id. at 454, 422 S.E.2d at 330-31.
13. Id. at 454,55, 422 S.E.2d at 330-31.
14. Id.
15. Id. at 455, 422 S.E.2d at 331.
16. Id.
17. Id.
18. Id.
19. 204 Ga. App. 903, 420 S.E.2d 817 (1992).
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wife's administrator, claiming that the wife's estate had no right of
survivorship because of the couple's antenuptial agreement. The
husband's estate argued that the agreement showed an intent contrary
to the survivorship right presumed by section 7-1-813(a).2" Summary
judgment entitling the wife's estate to one-half the' accounts was
affirmed on appeal, despite the claim of the husband's estate that a
genuine issue of fact as to survivorship rights, namely, the effect of the
antenuptial agreement, remained unresolved.2  The antenuptial
agreement did not contemplate the simultaneous deaths of the parties.
It provided only that if the marriage should end by annulment, divorce,
or separation, the accounts should remain the property of the husband.
It thus contemplated termination of the marriage only during the
lifetimes of the parties.' The Simultaneous Death Act' resolved the
issues, giving one-half of the account proceeds to the estate of each of the
parties.24

While the appeal in Hopkins v. Moore' went up on summary
judgment rulings and, consequently, further proceedings will follow, the
court's treatment of a problem posed by one asset, a $52,000 certificate
of deposit, is of current interest. The account had been opened by the
decedent in 1983, naming decedent and plaintiff, his adopted son, "as
joint tenants with right of survivorship."26 In 1988 decedent changed
the account name to add his daughter, but the signature card on which
actual ownership of the account was based was not changed. Faced with
the problem posed by section 7-1-813(a), which makes the form of the
account controlling in the absence of clear and convincing evidence of a
contrary intention at the time the account was opened, the daughter
claimed a resulting trust in her favor. She based her claim on testimony
from a family member that the money used to open the account came
from the estate of the decedent's sister and that the decedent then
promised that he would "do the right thing" with it and that it would
reach those for whom it was intended. On the basis of this testimony,
plaintiff claimed that a "resulting trust" should be implied in her
favor.27

20. Id. at 904, 420 S.E.2d at 818.
21. Id. at 904-05, 420 S.E.2d at 818.
22. Id. at 904, 420 S.E.2d at 818.
23. O.C.G.A. § 53-11-4 (1982).
24. 204 Ga. App. at 903-04, 420 S.E.2d at 817-18.
25. 207 Ga. App. 383, 427 S.E.2d 853 (1993).
26. Id. at 386, 427 S.E.2d at 857.
27. Id. at 383-87, 427 S.E.2d at 854-57.
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The court of appeals, admitting that it was "a close call," affirmed the
trial court's denial of summary judgment in favor of the adopted son
with regard to the certificate of deposit.2" The testimony of the family
member as to the source of the funds used to purchase the certificate
and as to the decedent's statements regarding his handling of them was
held sufficient to overcome the statutory presumption in favor of the
adopted son as surviving joint depositor.2'

Two cases decided during the survey period required consideration of
the place of the traditional law of gifts30 in determining ownership of
certificates of deposit held in a decedent's name at his death. In
NeSmith v. Ellerbee,3' the undisputed evidence showed that a week
before his death the decedent asked a friend to secure signature cards
for him to be used for five certificates of deposit then held by decedent
in his own name. When he got the signature cards, he signed each of
them and instructed the friend to sign the one for the certificate issued
by Bank A and to get the grandson to sign the one for each of the other
four certificates issued by Bank B. He told the friend that these were
the dispositions he wished to make of these five certificates, and at the
same time, gave him the receipts issued by the respective banks when
they were purchased. None of the signature cards were presented to a
bank until after the decedent's death, which occurred the following
day.

32

The personal representative sued to recover for the estate the proceeds
of the five certificates. The friend and the grandson answered that the
proceeds of the certificates were the subject matter of completed gifts
and for that reason were not part of the estate.33 In affirming the
summary judgment in favor of the estate, the court of appeals relied
entirely upon the law of gifts,' holding that because the evidence failed
to show an intention to give, there were no completed gifts.35 In strong
support of this holding was the testimony of the friend who, when asked
why the decedent did not just make direct gifts of the certificates
themselves, replied: "Well, as long as he lived, the money was his. He
had the money, just like he had everything that was in his will, until he
died."'6

28. Id. at 387, 427 S.E.2d at 857.
29. Id. at 386-87, 427 S.E.2d at 857.
30. O.C.G.A. § 44-5-80 (1991).
31. 203 Ga. App. 65, 416 S.E.2d 364 (1992).
32. Id. at 65-66, 416 S.E.2d at 365.
33. Id. at 66, 416 S.E.2d at 365.
34. O.C.G.A. § 44-5-80 (1991).
35. 203 Ga. App. at 66-67, 416 S.E.2d at 366.
36. Id. at 66, 416 S.E.2d at 366.
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After agreeing with the trial court that the intention to give was
lacking, the court of appeals held that another essential element of a gift
also was lacking because the mere signing of the signature cards and the
transfer of the documents evidencing the certificates (and not the
certificates themselves) did not constitute a delivery of the funds
represented by the certificates. 7

The law of gifts was successfully applied to a transfer of rights in a
certificate of deposit in Mashburn u. Wright,' but in this case all the
elements of a gift were established. The complicating factor was that
the certificate was still in the effects of the decedent at the time of his
death and was thereafter redeemed by his executor. The donee testified
that while he was with the decedent shortly before his death the latter
handed him the certificate and said: "This is yours; I want you to have
it." He further testified that after this event he put the certificate back
in the envelope and left it at the decedent's house, where it would be
safe. There were no witnesses to this conversation, nor was it mentioned
again in the remaining months of the decedent's life. 9

After the decedent's death, his executor redeemed the certificate for
the estate. The donee then successfully sued him for the proceeds.4'
The court of appeals affirmed the jury verdict for the donee.4' The
court reasoned that the gift was not the certificate of deposit itself, but
the money represented by it.42 The gift was completed when the
subject matter, symbolized by the certificate, was delivered to the
brother. What passed at that delivery was the chose in action represent-
ed by the certificate. The donee's leaving it with the donor did not
nullify the completed gift.43

The executor's reliance upon the recent case of NeSmith v. Ellerbee"
was not justifiable. The intention to make a gift was found lacking in
that case.45 Here, the intention to make a gift, along with the other
elements of a gift, was found to exist."

37. Id. at 67, 416 S.E.2d at 366.
35. 204 Ga. App. 718, 420 S.E.2d 379 (1992).
39. Id. at 718, 420 S.E.2d at 380.
40. Id.
41. Id. at 723, 420 S.E.2d at 383.
42. Id. at 719 n.1, 420 S.E.2d at 381 n.1.
43. Id. at 720-23, 420 S.E.2d at 381-83.
44. 203 Ga. App. 65, 416 S.E.2d 364 (1992).
45. Id. at 66-67, 416 S.E.2d at 365-66.
46. 204 Ga. App. 718, 420 S.E.2d 379
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B. Will Contest

The human interest aspects brought out in Rawlins v. Hulme47 ran
the gamut, from proper execution of a will, increasing discontent with it,
apparent destruction of it, and finally, the apparent execution of another
will. Appearances, though, can be deceiving. In 1975 the testator duly
executed a will leaving his entire estate to his brother. A few months
before his' death, in 1989, he went to the home of his brother-in-law,
bringing with him a folded document with blue backing. He told his
brother-inlaw that it was his will but that it was not what he wanted
and that he was going "to do away with it and make a new one.' 4

Thereupon he ripped the document into pieces and thre*v them into a
trash can. The brother-in-law never saw the contents of what was
ripped up and discarded. 49

After the testator's death, when his brother offered the duly executed
original of the 1975 will for probate, the heirs at law filed a caveat,
claiming that the will had been revoked. They offered, instead, a
photocopy, of a will dated 1981, purporting to revoke all previous wills.
That copy was not attested. The probate court concluded that the 1975
will was revoked and that the testator died intestate." It relied upon
testimony that the testator expressed to his brother-in-law a "clear and
convincing" intent to revoke the will by destruction of the instrument he
said was his will, whether it was the 1975 or the 1981 will.51

The supreme court reversed that decision.' Although apparently
signed by the testator, since the 1981 will was not properly witnessed,
it could not have revoked the 1975 will. The only remaining question
was whether the 1975 will had been revoked by destruction. On this
question the court stated that "there is insufficient evidence to show that
the testator 'destroyed' the 1975 will."53 Since the original of the 1975
will was then before the probate court for probate, one commentator
muses that this "may set the mark, at least for this year, for judicial
understatement."54

47. 262 Ga. 730, 425 S.E.2d 861 (1993).
48. Id. at 730, 425 S.E.2d at 861-62.
49. Id.
50. Id. at 730-31, 425 S.E.2d at 862.
51. Id. at 731, 425 S.E.2d at 862.
52. Id.
53. Id.
54. See Probate Report: Offered Original Not Revoked, PROB. PRAcTICE REP. 6,7 (June

1993).
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C. Problems Encountered During Administration

Year's Support. It appears now to be firmly established that a
surviving spouse's entitlement to year's support is based on the
applicant's status at the time of the death of his or her spouse. The
frequently cited case of Gentry v. Black5 first clarified this point.
What will be sufficient to bar assertion ofthis entitlement, however, is
not so clear, as Bird v. Bishop' illustrates. In Bird the wife died while
she and her husband were in the process of getting a divorce, and the
transcript showed at least an oral agreement on the general terms of
what appeared to be an equitable distribution agreement. When the
wife died sixteen months later, the parties still had not memorialized a
written agreement and were still negotiating. After the wife's death, the
husband's application for year's support was denied by both the probate
court and the superior court, which relied on O.C.G.A. sections 19-6-7
and 19-6-8.57 This holding was reversed by the court of appeals, which
held that neither of the sections were applicable.' Specifically, section
19-6-7 expressly presupposes a grant of permanent alimony, and section
19-6-8 expressly presupposes a written agreement that makes adequate
provision for the support of one of the spouses.59

In Bird there was no written agreement made on order of the court
that expressly mentioned alimony or support as among the issues
settled. The single dissenting judge categorized the majority's apparent
insistence upon the use of the word "alimony" as "a distinction without
a difference."' This extreme narrowing of the issue probably makes
this case of little precedential value apart from its reaffirmation of the
holding in Gentry v. Black,"' which emphasized the significance of the
status of a year's support applicant.

Qualifications of the Personal Representative. After the
accidental death of the decedent in Beals v. Beals,62 two persons
applied for appointment as administrator within a month of each other,
each claiming to be the surviving spouse. The first claimant offered

55. 256 Ga. 569, 351 S.E.2d 188 (1987), on remand to 181 Ga. App. 679, 354 S.E.2d 29
(1987).

56. 207 Ga. App. 11, 427 S.E.2d 301 (1992).
57. Id. at 12, 427 S.E.2d at 302-03.
58. Id. at 12-13, 427 S.E.2d at 303.
59. O.C.G.A. §§ 19-6-7 to -8 (1991 & Supp. 1993).
60. 207 Ga. App. at 15, 427 S.E.2d at 304.
61. 256 Ga. 569, 351 S.E.2d 188 (1987).
62. 203 Ga. App. 81, 416 S.E.2d 301 (1992).
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evidence normally deemed sufficient to show a common-law marriage,
such as that she and decedent decided in 1971 to start living together as
husband and wife, and they purchased a house the next year and lived
in it until 1978, during which time they maintained joint accounts,
purchasedi cars together, and had two children born to them. The second
claimant's evidence was mainly limited to a showing that decedent had
filed tax returns as a single person and that the first claimant had used
her maiden name when she filed her tax returns and when she filed for
Aid for Families with Dependent Children.' In affirming the finding
that the first claimant had established a common-law marriage that had
not been dissolved, the claims of the second applicant were dismissed as
equivocal and not inconsistent with the existence of a common-law
marriage to the first claimant."4

In resolving a dispute over the appointment of a successor executor,
the court, in Thomas v. Thomas,' reconciled two code sections that
appeared to be in conflict as to how such a dispute should be resolved.
In Thomas a mother's will appointed her three children as co-executors,
who were also the only takers under the will. Possibly anticipating
disagreement among them, she provided that if they could not agree on
the administration of her estate, the senior judge of the local superior
court would appoint a successor executor. During the week in which the
will was filed for probate, the probate court ordered the parties to show
cause as to why this provision should not be invoked."

Of the two code sections that the court reconciled, one provides that
administration with the will annexed is granted when "no executor is
nominated, none appears to qualify and execute the will, or when an
executor, after qualification, ceases to serve for any reason and no
successor executor can be appointed." 7 The other provision states that
in the grant of letters of administration with the will annexed, a
majority in interest of the beneficiaries capable of expressing a choice
shall be entitled to name the administrator. 8 The court concluded that
because these two sections Were contained in the same bill passed in
1991,69 they must be construed together.70 Since there is established

63. Id. at 82-83, 416 S.E.2d at 302-03.
64. Id. at 83, 416 S.E.2d at 303.
65. 262 Ga. 707, 425 S.E.2d 287 (1993).
66. Id. at 707-08, 425 S.E.2d at 287-88.
67. O.C.G.A. § 53-6-29(a) (1982 & Supp. 1993).
68. Id. § 53-6-24(b) (1).
69. 1991 'Ga. Laws 394, 396-98.
70. 262 Ga. at 709, 425 S.E.2d at 288-89.
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case law that a testator may name a successor executor in his will,71

the court held that the provision for selection by the majority in interest
of the beneficiaries applied only where the testator, unlike this one, did
not provide for a successor executor.7'

Heir by Virtual Legitimation. The case law and the statutory law
on the subject of virtual legitimation are of relatively recent history in
Georgia. A brief review of that history helps to show the fact-intensive
nature of the subject and, hence, the importance of the rules of evidence.
The right of an illegitimate child to inherit from his or her father did not
exist at common law. Prior to 1986, the right existed in Georgia only if,
either during the lifetime of the father and after the conception of the
child, a court of competent jurisdiction entered an order legitimating the
child or establishing paternity, or if the father signed either the child's
birth certificate or a sworn statement that he was the father.73 In 1986
the supreme court recognized that the right also existed if there had
been a "virtual legitimation," even without a court order. 4

In the most recent case on the subject, 5 there was evidence that the
decedent acknowledged the child as his child, that the child and the
decedent's legitimate son grew up believing they were siblings, and that
the decedent supported the child financially and emotionally. There was
also evidence that the child began to miss her natural mother and, as a
result, all parties decided that it would be better for her to go back and
live with her mother.7" The court of appeals affirmed a jury verdict for
the child and held that, while clear and convincing evidence is required
to establish a virtual legitimation, whether the evidence offered met that
standard is a question properly left for determination by the jury.77

D. TRusts

Implied Trusts. The two cases involving issues of implied trust law
also involved the possible application of two relatively recent statutes to
those issues. Bowens v. Holmes" called for possible application of the

71. Id. at 708-09, 425 S.E.2d at 288. See Rogers v. Rogers, Ex'r, 113 Ga. App. 370, 147
S.E.2d 811 (1966).

72. 262 Ga. at 708-09, 425 S.E.2d at 288-89.
73. O.C.G.A. § 53-4-4(c) (1982 & Supp. 1993).
74. Prince v. Black, 256 Ga. 79,344 S.E.2d 411 (1986). The principle enunciated in this

case was codified in 1991 as O.C.G.A. § 53-4-4(c)(1)(E). See 1991 Ga. Laws 660.
75. Youman v. Ormandy, 206 Ga. App. 255, 424 S.E.2d 828 (1992).
76. Id. at 256-57, 424 S.E.2d at 829.
77. Id.
78. 262 Ga. 179, 415 S.E.2d 632 (1992).
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dead man's statute,79 which was in force at the time of the operative
facts of the case. In the case, the decedent's daughter claimed, as sole
heir, some property titled in the decedent's name. The sister of the
decedent claimed the property as beneficiary of an implied trust, as this
latter claim was based upon proffered evidence of a transaction
undertaken with the decedent in 1978.80 Then in force, the statute
provided that in a suit instituted or defended by an assignee or
transferee of a deceased person, the opposite party should not be
permitted to testify in his own favor against the deceased as to
transactions or communications with him."1 In 1979 the substance of
the dead man's rule was repealed as to transactions or occurrences that
took place on or after July 1, 1979, but was expressly left in force as to
transactions prior to that date. 2

The supreme court reversed the trial court's grant of a motion in
limine to exclude this evidence proffered by the sister." This evidence
was not testimony "against the deceased" (i.e., against the interest of the
estate of the deceased), so as to require exclusion under the statute. The
sister's evidence of an implied trust should have been admitted." The
Georgia Trust Acte5 is applicable to any trust regardless of the date of
its creation unless such application would impair vested rights and
except as otherwise provided by law."

Pope v. Hendleys7 is an early example of the Georgia Trust Act's
applicability. While the case was a dispossessory proceeding, its
outcome was dictated by trust principles. In the case, although a
grantor had conveyed her residence by a warranty deed that reserved no
interest in her, she continued to reside there, paying no rent. After the
grantee later conveyed the property in fee, and subsequently filed the
dispossessory action against her, the grantor filed a voluntary petition
in bankruptcy. In it the grantor asserted under oath that she had no
interest in real property and that she then owed rent of $200 per month
on her residence. Her defense in the dispossessory proceeding was that
she was not a tenant wrongfully. holding over, but was, instead, the
beneficiary of an implied trust giving her a life estate in the resi-

79. GA. CODE ANN. § 38-1603 (Harrison 1981), repealed by 1979 Ga. Laws 1261.
80. 262 Ga. at 179, 415 S.E.2d at 633.
81. GA. CODE ANN. § 38-1603 (Harrison 1981).
82. 1979 Ga. Laws 1261 (codified at O.C.G.A. § 24-9-1(b) (1982 & Supp. 1993)).
83. 262 Ga. at 180, 415 S.E.2d at 633.
84. Id.
85. 1991 Ga. Laws 810 (codified at O.C.G.A. §§ 53-12-1 to -394 (1982 & Supp. 1993)).
86. O.C.G.A. § 53-12-3 (1982 & Supp. 1993).
87. 206 Ga., App. 773, 426 S.E.2d 607 (1992).
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dence. 8 Applying the principle of the new trust code that an implied
trust is either a resulting trust or a constructive trust,89 the supreme
court affirmed the grant of summary judgment against her, holding that
the facts did not support the implication of either.'° The grantor's
contention that she conveyed the fee pursuant to an oral agreement that
she would retain a life estate was inconsistent with her sworn statement
in the bankruptcy petition that she was a rent-paying tenant holding no
such interest in realty. While normally the evidence is construed
against the movant on summary judgment, when the testimony of the
nonmoving party is contradictory, vague, or equivocal the contrary rule
of construction is appropriate. Here the nonmoving defendant offered no
reasonable explanation for her contradictory statements. 91

Express Trusts. How clearly must the "dead hand" have written in
order for it to succeed in controlling the living? This was the ultimate
question in two cases, one involving a private trust and one involving a
charitable trust.

Collier v. First National Bank of Atlanta' called for construction of
a living revocable trust and of the will of its settlor. The settlor's
husband had died, survived by her and by his two children of a previous
marriage. His will had bequeathed to her securities valued at about one
and one-half million dollars. The settlor thereafter executed in her will
Item Three, which instructed her bank, upon distribution of her share
under her husband's will, to set up a living revocable trust for herself for
life, remainder to the two named children. Six months later, she
executed a living revocable trust, naming the bank as trustee and
providing for the payment of the net income to her for life. In addition,
at her death, the principal and undistributed income "shall be distribut-
ed ... to the authorized personal representative of my estate to be
administered and distributed by such personal representative in
accordance with my Last Will and Testament .... .'

After the settlor's death, the bank drew up a plan of distribution.
Under it the two children would each receive $781,472. Because the
residue of her estate would be used to pay estate taxes, the residuary
takers under the will would receive nothing. When some beneficiaries
filed objections to the proposed plan, the bank petitioned for construction

88. Id. at 773-74, 426 S.E.2d at 608.
89. O.C.G.A. § 53-12-90 (1982 & Supp. 1993).
90. 206 Ga. App. at 775, 426 S.E.2d at 609.
91. Id. at 774-75, 426 S.E.2d at 608-09.
92. 262 Ga. 338, 417 S.E.2d 653 (1992).
93. Id. at 338-39, 417 S.E.2d at 653-54.
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of her will and of the trust agreement." The trial court approved the
plan and an appeal followed."

The supreme court affirmed the summary judgment awarding the
assets to the children, but vacated that part of the plan that provided for
payment of the estate taxes out of the residue." Four issues were
specifically addressed in the court's opinion.

First, the living revocable trust created by the wife was in fact the
trust contemplated in Item Three of her will.'

Second, the fact that the trust did not identify the two children by
name as the beneficiaries did not affect their taking under the terms of
the trust.98 The statement in the trust instrument that its assets
would be distributed in accordance with the wife's will incorporated the
dispositive scheme of Item Three of her will into the trust instrument.
Thus, the children were specifically identified in the trust as well as in
the will.99

Third, the instructions in the trust instrument directing payment of
the trust assets to her personal representative "in accordance with my
Last Will and Testament" had the effect of incorporating the dispositive
scheme of Item Three of her will into the trust instrument.100 Con-
struing the two documents, both executed within a short span of time,
the intention of the wife was that the children take the assets under the
trust. Her reference to her personal representative was simply the
designation of her executor as an "agent of [the] trustee for the purpose
of carrying out the provisions of the trust."1'

Lastly, the issue of ultimate estate tax liability, that is, whether the
transfer of the assets to the children by means of the living revocable
trust cast the estate tax liability on the estate or on the trust, is an issue
to be resolved under the Internal Revenue Code.10 2 Because the issue
is beyond the jurisdiction of state courts, the court must vacate that
portion of the plan of distribution. 3

At the hearing on a motion to reconsider this last issue, it was argued
that under Riggs v. Del Drago10 4 the state court had a duty in this case

94. Id. at 339, 417 S.E.2d at 654.
95. Id.
96. Id. at 339-40, 417 S.E.2d at 654-55.
97. Id. at 340, 417 S.E.2d at 654.
98. Id.
99. Id.

100. Id.
101. Id.
102. Id., 417 S.E.2d at 655.
103. Id.
104. 317 U.S. 95 (1942).
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to determine how estate taxes should be apportioned. In denying the
motion to reconsider, the court cited Riggs as making it clear that the
state's duty was to determine the ultimate burden of taxation with
regard to "properties actually handled as part of the estate by the
executor."'05 Property passing outside the estate; such as that passing
through the living trust, was not handled as a part of the decedent's
estate. Although her executor was involved as agent of the trust for the
limited purpose of carrying out the trust's terms, this involvement did
not make the trust assets a part of the estate.1'6

In Board of Regents v. Bates, 7 we see the courts' reluctance to
depart from the means by which a donor sought to accomplish her
admittedly valid charitable objective. In 1978 the testatrix executed her
will, in which she left her home and surrounding lands "to an appropri-
ate government agency, charity or foundation, to be selected by [her]
attorney... for use as a public park. [Should] the [selected recipient]
be unwilling to accept [it] for [that] purpose" then it should go to the
University of Georgia for the use of its College of Veterinary Medi-
cine.108 In 1990 the testatrix executed a new will but did not change
the above directions. When she died later in 1990, her executor
petitioned the probate court for authorization to sell the home and
surrounding lands and to pay the proceeds over to the University of
Georgia as contingent beneficiary. On the part of the executor, this
action followed a decision by both the executor and the attorney for the
estate that a public park located close to the Atlanta Country Club
would not be practical nor feasible and that no government agency would
be willing to accept the property because of the future interest (the gift
over to the University of Georgia). The county and the Georgia Board
of Regents intervened.1 9

At the hearing in the probate court, the attorney testified that the
testatrix wanted the property to become a park but did not want it to
benefit the county (with which she previously had a tax dispute). In
addition, the testatrix liked the idea of the property becoming part of the
Chattahoochee River National Park, which was then in its initial stages
of development. Close friends testified that, above all, she wanted to
preclude development and to preserve the property in its natural state.
The Chattahoochee River National Park declined to accept the property,
on the ground that its being outside the park area would make

105. 262 Ga. at 340-41, 417 S.E.2d at 655 (citing 317 U.S. 95, 97 (1942)).
106. Id. at 341, 417 S.E.2d at 655.
107. 262 Ga. 307, 418 S.E.2d 8 (1992).
108. Id. at 307, 418 S.E.2d at 9.
109. Id. at 307-08, 418 S.E.2d at 9.
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management extremely difficult."' Afterward, the probate court held
that it was premature to sell the property and to pay the proceeds to the
contingent charitable beneficiary"' The court held that the executor
should first offer the property to an appropriate government agency
capable of accomplishing the charitable objectives of the testatrix." 2

This disposition of the case was affirmed on appeal. s The outcome
turned on the meaning of the word appropriate. Holding that the word
was patently ambiguous (one justice dissenting on this point), the court
admitted extrinsic evidence. 4 Such evidence further clarified that the
dominant intention of the testatrix was to use the property as a public
park. The court disavowed any finding of what would be appropriate.
ThO court said only that until there was a decision that no primary
beneficiary could be found who would carry out the charitable intention,
it would be premature to turn the property over to the contingent
beneficiary. 5

II. RECENT LEGISLATION

Fiduciary legislation coming out of the 1993 session of the General
Assembly was not voluminous; instead, it consisted of several enact-
ments, each of which focused upon a rather narrow but still important
problem in this area.

A Wrongful Death Recovery by Minors

In the past, the proceeds of a wrongful death recovery on behalf of a
minor were payable to the surviving spouse to be held like other assets
that pass to the minor under the laws of descent and distribution. 6

The cited section was amended to *require that if the award to the minor
is less than $15,000, it shall be held by the natural guardian and that
person shall be accountable for it. If the award exceeds that amount, it
shall be held by a guardian of the property of the minor. 7 This
increased accountability fills a gap in the law of guardianship where the
possibility of abuse is apparent.

110. Id. at 308-09, 418 S.E.2d at 9-10.
111. Id. at 309, 418 S.E.2d at 10.
112. Id.
113. Id. at 311, 418 S.E.2d at 11.
114. Id. at 310, 418 S.E.2d at 10 (quoting O.C.G.A. § 53-2-94 (1982)).
115. 262 Ga. at 310-11, 418 S.E.2d at 11.
116. O.C.G.A. § 51-4-2 (1982).
117. 1993 Ga. Laws 1055 (amending O.C.G.A. § 51-4-2 (1982) and codified at Supp.

1993).
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B. Renunciation by Guardian or Other Fiduciary

Under renunciation statutes like that of Georgia,11 the Internal
Revenue Service has asserted that a guardian is not authorized to
renounce a property interest on behalf of the ward, particularly if he was
not serving as guardian at the time the property was transferred to the
ward." 9 If, as is often the case, a guardian is appointed only after a
minor receives property, the possibility of a renunciation would be
impossible. To deal with this problem, the General Assembly amended
the Georgia statute to authorize specifically this sort of renuncia-
tion. 2 ° The assertion that this amendment should be treated as
clarification and not as new law finds support in two recent amendments
to this section in which there are references (though admittedly vague)
to the guardian and ward situation.121

C. Conditional Power of Attorney

Since traditional law holds that a formal power of attorney shall be
strictly construed,1 22 some question has been raised as to the validity
of a "conditional" power, that is, a power presently created but one to be
exercised, if ever, at some time in the indefinite future. With one
exception, the only prior statutes on the power of attorney appear to
contemplate a power exercisable from the moment of its creation.123

To clarify the Georgia law and, specifically, to authorize the use of such
a power, the General Assembly enacted the Conditional Power of
Attorney Act.124  The act defines a conditional power as one that
"becomes effective at a specified future time or on the occurrence of a
specified event or contingency, including, but not limited to, the
subsequent incapacity of the principal."25 The act leaves to the
designated agent or agents the exclusive power to determine when the
power is to become effective.126  Once the agent executes a written

118. O.C.G.A. § 53-2-115 (1982 & Supp. 1993).
119. See FIDUCIARY LAW SECTION NEWSLETrER (State Bar of Georgia, Atlanta, Ga.),

Winter 1992/1993, at 2.
120. 1993 Ga. Laws 1057 (amending O.C.G.A. § 53-2-115 (1982) and codified at Supp.

1993).
121. 1988 Ga. Laws 1359; 1990 Ga. Laws 299.
122. White v. Young, 122 Ga. 830, 51 S.E. 28 (1905).
123. O.C.G.A. §§ 10-6-1 to -5 (1989). The exception referred to is the Durable Power

of Attorney for Health Care, which is limited to future decisions as to the principal's health
care. See 1990 Ga. Laws 1101; O.C.G.A. §§ 31-36-1 to -13 (1991).

124. 1993 Ga. Laws 1052 (adding O.C.G.A. § 10-6-6 (Supp. 1993)).
125. O.C.G.A, § 10-6-6(a) (Supp. 1993).
126. Id. § 10-6-6(b).
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declaration that the specified event or contingency has occurred, the
power may be exercised and any person may act in reliance upon the
written declaration whether or not the specified event or contingency has
actually occurred.'27 As suggested by a provision that it is applicable
to powers of attorney created before, on, or after its effective date, the
act is intended to be declaratory of existing law.

Yet to be mentioned, the two remaining 1993 enactments are also
legislative clarifications. Georgia's "year's support" statute has always
listed a "minor child" as a person eligible to receive year's support out
of the estate of the deceased parent. 2 ' Whether that eligibility was
based upon the duty of the parent to support the minor child or upon the
mere status of parent and child has been less clear. In Woodes v.
Morris,29 the court upheld the right to year's support of an illegitimate
child whom the father had acknowledged and supported during his
life.'80 The court stated that the right was based upon the legal
obligation of the father to support the child.'' In Gentry v. Black, 32

the supreme court held that "entitlement to a year's support award is a
matter of status. This is established by demonstrating the applicant
belongs within one of the classes of intended beneficiaries of the year's
support statute .... ,,133 While the only claimant in this case was the
surviving widower (there were no minor children involved), the court's
reference to "the classes" of intended beneficiaries would include minor
children. This tendency to put the stress on the status, and not on the
dependency, of the year's support claimant finds legislative support in
a recent enactment that redefines "child" or "children," for purposes of
year's support, to mean "any child who is entitled to inherit if his or her
parent dies intestate."134

III. CONCLUSION

The number and the variety of fiduciary law cases reaching the
appellate courts within the past year, along with the variety of issues
addressed legislatively, suggest that fiduciary law continues to be a vital
and a vibrant part of our legal system.

127. Id. § 10-6-6(c).
128. See O.C.G.A. § 53-5-2(b) (1982 & Supp. 1993).
129. 247 Ga. 771, 279 S.E.2d 704 (1981).
130. Id. at 773-74, 279 S.E.2d at 706-07.
131. Id.
132. 256 Ga. 569, 351 S.E.2d 188 (1987), on remand to 181 Ga. App. 679, 354 S.E.2d

29 (1987).
133. 256 Ga. at 570, 351 S.E.2d at 189.
134. 1993 Ga. Laws 1054 (adding O.C.GA. § 53-5-1.1 (Supp. 1993)).




