Trial Practice and Procedure
by David A. Forehand, Jr.*
and Ken M. Nimmons*
I.

INTRODUCTION

Decisions concerning personal jurisdiction and venue highlighted
developments in trial practice and procedure during the survey period.
The courts also reminded litigants of the potentially deadly bite of ante
litem notice requirements. The authors hope this review will prove
useful to practitioners and the courts.
II. ANTE LITEM NOTICE
Ante litem notice statutes lurk like snakes in the tall grass, waiting
to strike the heels of unwary plaintiffs' lawyers. The bite of failure to
give ante litem notice often proves fatal.1 Georgia attorneys should
beware of three such statutes, applicable respectively to claims against
the state,2 counties,3 and municipalities.4 Two recent cases address

* Partner in the firm of Davis, Gregory, Christy and Forehand, Cordele and Vienna,
Georgia. Mercer University (B.A., 1985; J.D., 1988). Member, Mercer Law Review (1986-

1988); Georgia Survey Editor (1987-1988). Member, State Bar of Georgia.
** Partner in the firm of Nimmons & Malchow, Augusta, Georgia. Georgia Southern
College (B.S., 1985); Mercer University (J.D., 1988). Member, State Bar of Georgia.
1. Ante litem notice statutes do not replace the normal statutes of limitations, which
vary depending upon the nature of the claim asserted. See, e.g., O.C.G.A. §§ 9-3-24 and 33. That is because giving ante litem notice is not the same thing as filing suit. But as
a practical matter, the statutes create additional, shorter limitations periods and in that
sense are like traditional statutes of limitations. See Schaefer v. Mayor & Council of
Athens, 120 Ga. App. 301, 170 S.E.2d 339 (1969).
2. O.C.G.A. § 50-21-26 (1992).
3. Id. § 36-11-1 (1987). At least with respect to counties, bringing suit within the time
limit constitutes sufficient ante litem notice. Dement v. DeKalb County, 97 Ga. 733, 25
S.E. 382 (1896).
4. O.C.G.A. § 36-33-5 (1987). Unlike notice of claims against the State of Georgia and
against counties, which have twelve month deadlines for giving ante litem notice, notice
to cities is required within six months of when the claim arises. Id.

459

460

MERCER LAW REVIEW

[Vol. 45

the applicability of the municipal ante litem statute when persons wish
to assert claims against cities not directly as plaintiffs but as crossclaimants or counterclaimants.
A

Notice of Crossclaims
City of Atlanta v. MARTA" began as a wrongful death action arising
from the head-on collision of an automobile with a Metropolitan Atlanta
Rapid Transit Authority ("MARTA") passenger bus. The family of the
victim killed in the automobile sued MARTA, the bus driver, and the
city. Defendants MARTA and the bus driver filed crossclaims against
the city, alleging that the city maintained a nuisance, which caused the
wreck."
The decedent's family settled its claims with MARTA and the bus
driver, leaving those defendants' crossclaims pending against the city.
The city sought dismissal, claiming that Official Code of Georgia
Annotated ("O.C.G.A.") section 36-33-5" barred MARTA's and the bus
driver's claims because they failed to give ante litem notice within six
months of the collision.
Both the trial court and the court of appeals rejected the city's
contentions.8 The court of appeals concluded that claims for contribution by alleged joint tortfeasors against cities are not subject to the ante
litem notice statute.9 "To say otherwise, would require defendants to
anticipate within six months of any incident giving rise to damages 'on
account of injuries to person or property' claims for contribution against
municipalities which may not accrue for several years."'0
B. Notice of Counterclaim
When it comes to counterclaims, on the other hand, counsel who
represent parties at odds with cities should beware. The court of
appeals held in Sims v. City of Alpharetta" that defendant's failure to
give ante litem notice within six months of an incident barred defendant's assertion of counterclaim when the city thereafter sued its
citizen."2

5.
S.E.2d
6.
7.
8.
9.
10.
11.
12.

204 Ga. App. 387, 419 S.E.2d 330 (1992), rev'd on other grounds, 262 Ga. 743, 425
862 (1993).
204 Ga. App. at 387, 419 S.E.2d at 331.
Id. at 389, 419 S.E.2d at 332 (citing O.C.G.A. § 36-33-5).
Id.
Id.
Id.
207 Ga. App. 411, 428 S.E.2d 94 (1993).
Id. at 411-12, 428 S.E.2d at 94.
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PERSONAL JURISDICTION

"Nonresident"Corporations
The court in Allstate Insurance Co. v. Klein' held that by registering
to transact business in Georgia, a nonresident corporation becomes a
subject to personal jurisdiction in actions filed in
Georgia resident
14
courts.
Georgia
Klein, a nonresident motorist, sustained injuries in an accident in
Glynn County while passing through Georgia. Allstate insured his
vehicle under a policy issued in New Jersey. Klein sued Allstate in
Glynn County for benefits under the old No Fault Act. 5 The trial court
dismissed the suit, concluding that Allstate, which was not a Georgia
corporation, did not have sufficient contacts with Georgia to be subject
to personal jurisdiction under the long-arm statute.' The court of
appeals disagreed and reversed in a lengthy decision replete with
minimum contacts analysis.'7 After granting certiorari, the supreme
court affirmed but avoided any discussion of minimum contacts. 8
Allstate is a resident, the court concluded-it became one by registering
to transact business in Georgia.' By registering, Allstate automatically became a resident subject to personal jurisdiction in Georgia.'
The implications of the decision as it pertains to personal jurisdiction
are obvious. Many large corporations register to transact business in
Georgia. In fact, the corporate code requires that any nonresident
corporation that transacts business in this state must register.2' Now,
even if a corporation registers but otherwise has only extremely
attenuated contacts with Georgia, which may have no relation to a given
claim, it must defend actions as a Georgia resident. This result is sound
because these corporations, by registering to transact business in
Georgia, avail themselves of benefits here. The decision's ramifications

A.

13.
14.
15.
16.

262 Ga. 599, 422 S.E.2d 863 (1992).
Id. at 601, 422 S.E.2d at 865.
O.C.G.A. §§ 33-34-1 to -8 (repealed 1991).
262 Ga. at 599-600, 422 S.E.2d at 864.

17. Id. at 600, 422 S.E.2d at 864 (citing Klein v. Allstate Ins. Co., 202 Ga. App. 188,
191, 413 S.E.2d 777, 780 (1991)).
18. Id. at 600-01, 422 S.E.2d at 864-65.
19. Id. at 601, 422 S.E.2d at 865.
20. Id.
21. O.C.G.A. § 14-2-1501 (1989).
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concerning venue, discussed below, are at least as significant as those
concerning personal jurisdiction.2 2
B.

The Extent of PersonalJurisdiction
The court of appeals observed last year that "appellate court precedent
reflects a certain lack of uniformity of language in establishing
parameters for a 'minimum contacts' analytical model.'
Not much
changed during this survey period. Both the supreme court,' in dicta,
and the court of appeals, in at least two decisions,' said that the longarm statute empowers Georgia courts with personal jurisdiction over
nonresidents to the maximum extent permissible by due process. Two
of these cases involved the long-arm statute's "transacts any business"
subsection, O.C.G.A. section 9 - 1 0 -91 (1 ).s In another case involving
section 9-10-91(1), however, the court of appeals observed that "'[the]
"transacts any business" subsection of the Georgia Long-Arm Statute
requires more contacts between defendants, the forum, and the litigation
for the assertion of specific personal jurisdiction than does federal due
process.' 2 7
The confusion swirling around Georgia's long-arm statute, at least28
around the torts subsections, O.C.G.A. section 9-10-91(2) and (3),
dates back to the early 1970s. Subsection (2), the original torts
provision, at least on its face, did not confer personal jurisdiction over
nonresidents whose out-of-state tortious acts or omissions injured
persons within Georgia.' Before the enactment of subsection (3), the
court of appeals had held in two cases that subsection (2) conferred
personal jurisdiction over nonresident defendants only if they committed

22. See infra notes 67-69 and accompanying text.
23. Klein v. Allstate Ins. Co., 202 Ga. App. 188, 189, 413 S.E.2d 777, 779 (1991).
24. Allstate Ins. Co. v. Klein, 262 Ga. 599,600-01 n.1, 422 S.E.2d 863,864-65 n.1 (1992)
(citing Bradlee Management Servs. v. Cassells, 249 Ga. 614, 617, 292 S.E.2d 717, 720
(1982) and Coe & Payne Co. v. Wood Mosaic Corp., 230 Ga. 58, 61, 195 S.E.2d 399, 40i
(1973)).
25. Drennen v. First Home Say. Bank, 204 Ga. App. 714, 717, 420 S.E.2d 376, 378-79
(1992) (citing Warren v. Warren, 249 Ga. 130,131,287 S.E.2d 524,525 (1982)); Continental
Research Corp. v. Reeves, 204 Ga. App. 120, 123, 419 S.E.2d 48, 52 (1992); Coe & Payne
Co. v. Wood Mosaic Corp., 230 Ga. 58, 60, 195 S.E.2d 399, 401 (1973)).
26. Allstate Ins. Co., 262 Ga. 599, 422 S.E.2d 863; Drennen, 204 Ga. App. 714, 420
S.E.2d 376; O.C.G.A. § 9-10-91(1) (1982).
27. Burt v. Energy Servs. Inv. Corp., 207 Ga. App. 210,211,417 S.E.2d 576,577 (1993)
(quoting General Elec. Credit Corp. v. Scott's Furniture Warehouse Showroom, 699 F.
Supp. 907, 915 (N.D. Ga. 1988)).
28. O.C.G.A. § 9-10-91(2) and (3) (1982).
29. Id. § 9-10-91(2) (formerly subsection (b)).
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tortious acts or omissions inside Georgia.3" In 1970 the General
Assembly enacted subsection (3) to "'get around' the legal reasoning" of
these decisions, and to confer jurisdiction over defendants whose out-ofstate acts injured persons within Georgia. 1 In a decision in which the
claim predated the effective date of subsection (3), the supreme court
sowed the seeds of confusion by adopting the "Illinois rule," which
confers personal jurisdiction to the maximum extent permissible by due
process, with regard to subsection (2).32 In the years since, subsection
(3), originally enacted to expand jurisdiction, ultimately had the effect
of restricting jurisdiction, given the supreme court's broad construction
of subsection (2) in Coe & Payne Co. v. Wood Mosaic Corp."3 Subsection
(3) on its face requires defendants to maintain numerous additional
contacts, exceeding those required by due process, before a Georgia court
may exerc~ise personal jurisdiction.'
The authors respectfully suggest that repeal of the present long-arm
statute and enactment of a new statute, conferring personal jurisdiction
to the maximum extent permissible by due process, would go a long way
toward alleviating the present confusion. In place of complex case by
case analysis under both the statute and due process clause, the only
judicial analysis would occur under a due process model that the Georgia
courts have previously spelled out in many cases.35 Because the
common law already has developed a framework for due process analysis
in these cases, the courts would not be treading on foreign soil in ruling
upon future decisions under a new statute. More importantly, Georgia
law would not give a "nod and a wink" to nonresidents who injure
Georgia residents.
C. Resolving Issues of PersonalJurisdiction
The courts traditionally viewed issues of personal jurisdiction as
matters in abatement, rulings on which determine whether cases may
proceed to juries for resolution. ' In other words, if a defendant is not
subject to, personal jurisdiction, the case will not go further.

30. O'Neal Steel, Inc. v. Smith, 120 Ga. App. 106, 169 S.E.2d 827 (1969); Castleberry
v. Gold Agency, Inc., 124 Ga.'App. 694, 185 S.E.2d 557 (1971).
31. Coe & Payne Co. v. Wood Mosaic Corp., 230 " . 58,59, 195 S.E.2d 399,400 (1973).
32. Id.
33. Id. at 61, 195 S.E.2d 401.
34. Id. at 58, 195 S.E.2d at 399.
35. See, e.g., Showa Denko K.K v. Pangle, 202 Ga. App. 245, 414 S.E.2d 658 (1991);
Shellenberger v. Tanner, 138 Ga. App. 399, 227 S.E.2d 266 (1976).
36. See, eg., Derbyshire v. United Builders Supplies, Inc., 194 Ga. App. 840, 842, 392
S.E.2d 37, 39 (1990).
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What does a defendant do to preserve and raise the defense that a
court lacks personal jurisdiction? To preserve the defense, defendants
must assert it affirmatively in the answer or by motion to dismiss."7
If they preserve the defense in the answer, defendants may then raise
the issue for resolution by motion to dismiss or motion for summary
judgment.' Either way, issues arise concerning which party bears the
burden and the nature of that burden.
The defendant as movant bears the burden of establishing a lack of
personal jurisdiction."' In describing the defendant's burden, appellate
courts have often stated that dismissal is warranted if "there are
insufficient facts to support a reasonable inference that defendant can
be subjected ... to jurisdiction."4' Yet this language is confusing
because it seems to indicate that a plaintiff may defeat a motion based
upon any evidence that a defendant is subject to jurisdiction. This
language also seems to indicate that a trial court may make only a
preliminary and not a final determination. But the trial court actually
should resolve the issue before it decides whether to submit the case to
a jury. The explanation for the way courts have phrased the burden
probably lies in Georgia's policy, as espoused in the long-arm statute, of
favoring the exercise of personal jurisdiction over a nonresident.41
Despite the frequently recited language set out above, the cases also
describe the defendant's burden in terms of a preponderance of the
evidence.42 The issue really boils down to which party makes the best
factual showing either favoring or opposing jurisdiction. Defendants can
easily deny contacts with Georgia. In response, plaintiffs must ferret out
and present evidence of all the defendant's contacts with Georgia,
particularly claim-related contacts.
Ideally, a defendant raising the defense should bring the issue for
hearing pursuant to O.C.G.A. section 9-11-12(d).' The trial court may
rely upon affidavits and documentary evidence submitted pursuant to
O.C.G.A. section 9-11-43(b)," or it may entertain oral testimony.4"
When the court decides the issue based upon written submissions,

37. O.C.G.A. § 9-11-12(b) (1982).
38. Id. §§ 9-11-12(d) and -56(b) (1993).
39. Scovill Fasteners, Inc. v. Sure-Snap Corp., 207 Ga. App. 539, 428 S.E.2d 435, 436
(1993).
40. Id.; Beasley v. Beasley, 260 Ga. 419, 420, 396 S.E.2d 222, 223 (1990).
41. O.C.G.A. §§ 9-10-90 to -94 (1982).
42. See, e.g., Derbyshire, 194 Ga. App. at 843, 392 S.E.2d at 39.
43. O.C.G.A. § 9-11-12(d) (1982).
44. Id. § 9-11-43(b) (1993).
45. Scovill Fasteners, 207 Ga. App. at 539-40, 428 S.E.2d at 435 (citing McPherson v.
McPherson, 238 Ga. 271, 232 S.E.2d 552 (1977)).

1993]

TRIAL PRACTICE

465

"disputes of fact in the affidavits are resolved in favor of plaintiff.""0
Appellate 'courts reviewing trial courts' decisions based upon written
evidence owe the trial courts very little deference; decisions on factual
issues based upon oral testimony, however, are subject to limited
appellate #crutiny.47 Defendants who obtain a favorable ruling on an
issue of fact involving personal jurisdiction based upon oral testimony
should be fairly confident of their chances if an appellate court reviews
the case.
A plaintiff facing a motion to dismiss might need additional discovery
concerning a defendant's contacts before responding. If this is the case,
the plaintiff should seek an extension for response until undertaking the
additional discovery.
Defendants frequently raise defenses of lack of personal jurisdiction
by motion, for summary judgment rather than by motion to dismiss.
Raising the defense in this manner may be tantamount to assuming a
heavier burden than would otherwise apply." If the dispositive facts
concerning a defendant's contacts are disputed, then summary judgment
The court in McDaniel v. Peterborough
would be inappropriate.4
Cablevision, Ltd.,5' for example, apparently assumed that a summary
judgment standard applied in resolving the jurisdictional issue. 1
Whereas a summary judgment might be appropriate in a given case, a
lower stardard of proof-preponderance of the evidence-might warrant
dismissal: The better practice then, at least from a defendant's
standpoint, would be to move for dismissal under O.C.G.A. section 9-1112(d).52
D. Defendant's Contacts-IndependentContractorsor Agents of
Defendant
On occasion, a case may present an issue of fact that is dispositive
both concerning the question of personal jurisdiction and concerning an
issue on the merits. McDaniel was such a case. The issue in McDaniel
was whether a nonresident corporation was subject to personal
jurisdiction based upon the act of someone who plaintiff claimed was an
agent acting in the course and scope of his corporate employment at the

46. Id. at 540,428 S.E.2d at 435 (citing C. WRIGwT & A. MILLER, 5A FEDERAL PRACTIcE
AND PROCEr URE § 1351 (1990)).
47. Id. (iting Beasley v. Beasley, 260 Ga. 419, 420, 396 S.E.2d 222, 223 (1990)).
48. O.C.G A. §§ 9-11-56(b) and -12(d) (1993).
49. Id. § 9-11-56.
50. 206 Ga. App. 437, 425 S.E.2d 424 (1992).
51. Id. at 438-39, 425 S.E.2d at 425.
52. O.C.G.A. § 9-11-12(d) (1993).
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time of the alleged tortious act." Defendant, an English corporation,
contested jurisdiction, claiming that the tortfeasor was an independent
contractor and not an agent. Plaintiff in McDaniel presented no
evidence that the alleged tortfeasor was defendant's agent, as opposed
to an independent contractor, and the court concluded that dismissal of
the nonresident corporate defendant was proper."
Although the court in McDaniel assumed that a nonresident employer
could be subject to personal jurisdiction based upon the acts of its agent
only if the alleged tortfeasor was an agent, and not an independent
contractor, the court in another survey period case, ContinentalResearch
Corp. v. Reeves, 5 observed:
[W]ith the liberalization of the due process criteria . . ., the jurisdictional distinction between agents and independent contractors has
begun to fade. Courts treat persons who derive commission revenue
[such as the manufacturers' representative in this case] not in terms
of agents or independent contractors, but they view their activities and
status, in a realistic light."
Apparently, a traditional agency relationship is not necessarily required
to support personal jurisdiction over a nonresident principal in an action
stemming from the tort of someone affiliated with the defendant. Even
if the trial court concluded it had jurisdiction under this looser standard,
a jury might later conclude that there was no respondeat superior
relationship, and the defendant could escape liability on the merits.
E.

Waiver of Defense
"In order for a defendant's acts to serve as a waiver of his previously
asserted objection to jurisdiction, 'his acts or omissions to act, relied on,
should be so manifestly consistent with and indicative of an intention
to voluntarily relinquish a then known particular right or benefit, that
no other reasonable explanation of his conduct is possible .... ,'v

Thus, a defendant who answers a lawsuit and raises the defense of lack
of personal jurisdiction, either in the answer or by special plea, will not
have waived the defense. But what if the defendant asserts a counter-

53. 206 Ga. App. at 438, 425 S.E.2d at 425.
54. Id. at 438-39, 425 S.E.2d at 425.
55. 204

Ga. App. 120, 419 S.E.2d 48 (1992).

56. Id. at 123-24,419 S.E.2d at 52 (quoting Hollingsworth v. Cunard Line, 152 Ga. App.
509, 513, 263 S.E.2d 190, 193 (1979)).
57. Millard v. Millard, 204 Ga. App. 399, 403, 419 S.E.2d 718, 721 (1992) (quoting
Marsh v. Wright Memorial Mortuary, 197 Ga. App. 736, 736-37, 399 S.E.2d 232, 233
(1990)).
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claim?
The court of appeals confronted this issue in Riggio v. Law58
son.
Unquestionably, the defendant in Riggio was not subject to personal
jurisdiction in the Georgia action. But he did file a counterclaim along
with his answer. Plaintiff took the position that defendant waived the
defense of lack of personal jurisdiction by asserting the counterclaim.59
The court reasoned that, because
The court of appeals disagreed.'
defendant's claim was a compulsory counterclaim, defendant had to
assert it or risk losing it.61 Therefore, defendant should not be penalized for having asserted this compulsory pleading. 2 By focusing on the
compulsory nature of the counterclaim, the court left the implication
that asserltion of a noncompulsory counterclaim might result in a waiver
of the defense of personal jurisdiction.
IV. VENUE
"Nonresident"Corporations
Suits against joint tortfeasors or joint obligors may be tried in the
county of,residence of any of the resident defendants. 63 Yet, in cases
with multiple defendants, it is often necessary to obtain personal
jurisdiction over a given defendant pursuant to the long-arm statute. 64
Under the long-arm statute, venue is proper only in the county in which
the claimarose.65 Suppose, as has happened, that two joint tortfeasors,
one a Georgia resident and one a nonresident, commit a tort in county
A, and the Georgia defendant resides in county B. Venue under the
long-arm statute is proper over the nonresident defendant only in county
A. Under the long-arm statute, the nonresident defendant does not
become a Georgia "resident" subject to joint tortfeasor venue along with
the resident in county B. Nor does the long-arm statute create a
"residence" for the nonresident tortfeasor so as to permit joining the
resident codefendant in an action in county A.'
A.

58. 204 Ga. App. 774, 420 S.E.2d 613 (1992).
59. Id. at 775, 420 S.E.2d at 614.
60. Id.
61. Id., 420 S.E.2d at 615.
62. Id.
63. GA. CONST. art. VI, § 2, para. 4 (1983); see also Browne v. Trust Co. Bank, 205 Ga.
App. 499, 500, 422 S.E.2d 669, 670 (1992).
64. O.CIGA. §§ 9-10-90 to -95 (1982).
65. Id. § 9-10-93.
66. See .oodman v. Vilston, Inc., 197 Ga. App. 718, 399 S.E.2d 241 (1990); Weitzel v.
Griffin & Assoc., 192 Ga. App. 89, 383 S.E.2d 653 (1989); see also David A. Forehand, Jr.
& Ken M. Nimmons, Trial Practice and Procedure, 43 MERCER L. REv. 441, 447 (1991);
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Allstate Insurance Co. v. Klein"7 addressed whether an out of state
corporation was subject to personal jurisdiction in an action filed in
Georgia. However, the decision in Klein may have altered the venue
landscape as well, at least insofar as registered out of state corporations
are concerned.
The court in Klein held that an out of state corporation becomes a
Georgia resident, for purposes of personal jurisdiction, by registering and
obtaining from the Secretary of State a certificate to transact business
in Georgia." If, through registration, the out of state corporation
becomes a resident for purposes of jurisdiction, then it follows that the
corporation would also become a resident for purposes of venue. Thus,
the corporation could be sued as a joint tortfeasor in any Georgia county
in which a Georgia codefendant resides, and the Georgia codefendants
could be brought into the county of residence of the foreign corporation.
Presumably, the residence of an out of state corporation would either be
the county in which the corporation's registered agent is located or the
county where the claim arose if the corporation maintained an office and
transacted business there.69
B. Waiver of Defense
As is true with defenses concerning personal jurisdiction and process,
a defendant may waive the defense of improper venue.7" The court in
Williams v. Willis7 ' described the various ways in which defendants
may waive defenses of improper venue. They may do so by voluntarily
submitting to venue in a given county; by failing to raise the defense in
their answers; they may waive it expressly, even after raising it in their

David A. Forehand, Jr. & Ken M. Nimmons, Trial Practiceand Procedure, 42 MERCER L.
REV. 469, 473 (1990).
67. 262 Ga. 599, 422 S.E.2d 863 (1992).
68. See O.C.G.A. § 14-2-1501 (1989).
69. O.C.G.A. § 14-2-510(b) (1989) provides, in pertinent part:
For the purpose of determining venue, each domestic corporation and each foreign
corporation authorized to transact business in this state shall be deemed to reside:
(1) For purposes of proceedings generally, in the county where its registered office
is maintained...;
(2) For purposes of proceedings based on contracts, in that county in which the
contracts sought to be enforced was made or is to be performed, if it has an office
and transacts business in that county, and may be sued;
(3) For purposes of proceedings for damages because of torts, wrong, or injury
done, in the county where the cause of action originated, if the corporation has an
office and transacts business in that county ....
Id. (emphasis added).
70. O.C.G.A. § 9-11-12(b) (1982).
71. 204 Ga. App. 328, 419 S.E.2d 139 (1992).
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answer; or they may waive it by failing "to elicit a ruling from the court
prior to the entry of judgment or the commenceon the venue question
72
ment of trial."
Defendant in Williams preserved the defense but thereafter engaged
in prolonged discovery. In fact, defendant entered five separate consent
orders extending the time for completion of discovery.73 Plaintiff moved
for summary judgment, but before the court heard oral arguments,
defendant orally moved to transfer the case due to improper venue. The
trial court denied defendant's request.74
In reversing, the court of appeals was sympathetic with the plaintiff's
contention that defendant had unfairly delayed seeking a ruling. Yet
the court reminded litigants in the plaintiff's situation:
[I]t is not only the party asserting the defense of improper venue who
can seek a ruling ....

[A plaintiff may bring] to the trial court's

attention by motion that the venue defense had been raised by the
defendant in his answer and using that vehicle [may seek] an order
requiring the defendant to either expressly waive the venue defense or
proceed to address it by motion so that the court [can] rule one way or
the other before the parties or the court... further invest their time
and resources. 7
The court of appeals concluded that defendant's conduct in Williams did
not constitute a waiver, and given the improper venue, plaintiff's
judgment could not stand. 7
V. PROCESS
Within the context of the Civil Practice Act, process cases generally fit
within one of two distinct categories. The term "process," as used in the
Civil Practice Act, refers to the form and content of the paperwork
served upon parties.7 7 The plaintiffs' initial process usually includes
a complaint, which sets forth a claim,75 and a summons,7 9 which
commands the defendants to respond. This paperwork has no effect,
though, until it is served. The first category of process cases deals with
the form and content of the paperwork. The second, and broader,

72.
73.
74.
75.
76.
77.

Id. at 329, 419 S.E.2d at 141.
Id.
Id.
Id.
Id.
O.C.GA. § 9-11-4 (1982).

78. Id. §§ 9-11-7 to -9.1 (1982 & Supp. 1993).

79. Id. § 9-11-4.
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category concerns, service of process. Rule 4,' which sets forth the
requisite form and content of summonses, also contains the Civil
Practice Act's rules for service of process.
Because there are two aspects of process-the paperwork and the
service-defendants may raise two separate defenses: insufficiency of
process and insufficiency of service of process.!' Appellate decisions
concerning process issues typically deal with the sufficiency of service,
and most involve service around or after the expiration of the applicable
statute of limitations. Obviously, plaintiffs may cure improper service
if the statute has not expired.
As with other defenses under Rule 12," defendants must preserve
those related to process by motion or in the answer, or risk waiving
them. Thereafter, they can bring the issues for resolution by motion to
dismiss or for summary judgment.' As Nazli v. Scott" illustrates, a
defendant who raises these defenses must come forward with evidence,
whether about the defect in the process itself or about the defect in
service; merely making "bare assertions' of impropriety in pleadings
or briefs is not enough."
Plaintiff in Nazli served a medical professional corporation by leaving
the papers with the wife of one of the doctors, at the family residence.
Plaintiff relied upon O.C.G.A. section 9-11-4(d)(2), 7 and claimed that
the wife was an agent authorized to accept service on behalf of the
professional corporation." Defendant contested service, but failed to
come forward with any evidence that the wife was not authorized to
accept service. Therefore, the court of appeals held that defendant failed
to carry its burden and the trial court properly denied the defendant's
motion to dismiss."';
Although defendants also contested the sufficiency of the process due
to the absence of summonses, they failed to produce any evidence that
they did not receive the summonses, and relied instead upon the "bare

80. Id.
81. Id. §§ 9-11-12(bX4) and (5) and 9-11-12(d).
82. Id.
83. Id. § 9-11-12(d) and -56(b).
84. 203 Ga. App. 523, 417 S.E.2d 187 (1992).

85. Id. at 524, 417 S.E.2d at 188.
86. Id.
87. O.C.GA. § 9-11-4(dX2) (1993).
88. In at least one case, the court of appeals held, based upon the facts before it, that
the wife of a corporation's president was not an agent of the corporation for service of
process. DeJarnette Supply Co. v. F.P. Plaza, Inc., 229 Ga. 625, 626, 193 S.E.2d 852, 853

(1972).
89. 203 Ga. App. at 524, 417 S.E.2d at 188.
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assertions" in their brief. As with the service issue, the trial court's
denial of defendant's motion to dismiss was proper." The lesson for
litigants is that, in order to prevail on the defenses of insufficiency of
process or service of process, a defendant must come forward with
evidence so that the trial court may rule on the involved issues of fact.
A

Serving Partnerships
Rule 4 does not provide the exclusive means whereby parties may
make service of process. Plaintiffs may serve corporations pursuant to
the corporate code."1 Plaintiffs also may effect service upon partnerships by s~rving the partnerships' registered agents."
As Northgate Village Apartment v. Smith" illustrates, plaintiffs also
may serve partnerships and limited partnerships under O.C.G.A. section
9-11-4(d)(2) by serving an agent of the partnership who is authorized
to accept process. Just as with corporations, the test concerning whether
someone is an agent authorized to accept service for the partnership is
whether that person's "'position is "such as to afford reasonable
assurance that he will inform his corporate principal that such process
has been served upon him."' 9 5

B.

Service in Renewal Actions
Plaintiffs may voluntarily dismiss their actions without leave of court
at any time before they rest their cases. 6 They thereafter may renew
their actions within six months of the dismissal, and the renewed action
stands on the same footing with respect to the applicable statute of
limitations as the original action. But what happens if the plaintiff
fails to effect proper service before dismissing the original lawsuit? The
court addressed this question in Wells v. Foust.9"
The trial court in Wells, upon defendant's motion, dismissed the
renewal action because plaintiff had not effected service in the original

90. Id.
91. O.C.G.A. §§ 14-2-504 and -1510 (1989). Section 14-2-504 provides the corporate
code's modes of service upon domestic corporations while section 14-2-1510 deals with
service upon foreign corporations. Id.
92. Id. § 14-9-104 (1989).
93. 207 Ga. App. 479, 428 S.E.2d 381 (1993).
94. O.C.G-.A § 9-11-4(dX2).
95. 207 Ga. App. at 480,428 S.E.2d at 381 (quoting Ogles v. Globe Oil Co., U.S.A., 171
Ga. App. 7851 786, 320 S.E.2d 848 (1984) and Scott v. Atlanta Dairies Coop., 239 Ga. 721,
724, 238 S.E.2d 340, 343 (1977)).
96. O.C.G.A. § 9-11-41(a) (1982).
97. Id. § 9-2-61 (1982).
98. 206 Ga. App. 818, 426 S.E.2d 655 (1992).
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action within the statute of limitations. The court of appeals reversed." The court of appeals distinguished between a case that was
"void" and could not be renewed, on the one hand, and one that was
"voidable" and that was subject to renewal pursuant to O.C.G.A. section
9-2-61, on the other."° The trial court in Wells never entered a ruling
that plaintiff was guilty of laches in failing to effect service diligently
after the statute of limitations expired in the original action. The court
remanded the case for further proceedings since the record on appeal
was devoid of sufficient evidence upon which to make a determination
concerning the plaintiff's diligence in the original action. 1 '
The decision in Wells raises an interesting question. The motion
before the trial court was one to dismiss in the renewal action, not in the
original action. Although there was some issue of whether the plaintiff
had diligently effected service in the original action, the trial court had
never ruled upon that question in the original action. The court of
appeals in Wells held, in effect, that when a plaintiff dismisses a suit in
which he may have been guilty of laches in failing to effect service, the
trial court may later reopen the question of the plaintiff's diligence in
effecting service after the expiration of the statute in the original
suit. 10 2 In a sense, this runs contrary to the spirit of O.C.G.A. sections
9-2-61 and 9-11-41(a), which were designed to allow plaintiffs to escape
the statute of limitations or to take another "bite of the apple" when
faced with an unfavorable result.0 3 The apparent basis of the court's
decision in Wells is that a case in which the plaintiff never perfected
service within the statute was void from the beginning.
C.

Service under the Nonresident Motorist Act
The Nonresident Motorist Act' provides a means of service on
nonresidents who cause injury in Georgia motor vehicle accidents.
Plaintiff in Carroll v. Americal Corp.0 5 attempted service under the
Act. Defendant, who maintained a North Carolina driver's license at the
time of the wreck, actually maintained a Georgia residence. Defendant
successfully challenged the propriety of service under the Act because he

99.
100.
101.
102.
103.
(1988);
104.
105.

Id. at 820, 426 S.E.2d at 655.
Id.
Id.
Id.
See Griggs v. Columbus Bank & Trust Co., 188 Ga. App. 741, 374 S.E.2d 347
Brooks v. Douglas, 154 Ga. App. 54, 267 S.E.2d 495 (1980).
O.C.G.A. §§ 40-12-1 to -8 (1991).
207 Ga. App. 651, 428 S.E.2d 811 (1993).

19931

TRIAL PRACTICE

473

was a Georgia resident, not a nonresident.'
The court distinguished
between "residence" and "domicile," insofar as the Nonresident Motorist
Act is concerned.'
The court held, "A person may reside in one place
and be domiciled in another..., and may have more than one residence
... , but as long as one residence is in Georgia, he is not a nonresident
for purposes of the act.""0 8
The crucial time for determining a defendant's residence, with regard
to service under the Nonresident Motorist Act, is the time of service, and
not the time of the accident.' g Thus, someone who is a Georgia
resident at the time of the wreck, but who moves away before service is
effected, may be served under the Act."0 Although the court in
Carroll never specifically stated the relevant time for determining
residence, a great deal of the court's discussion centered around the
defendant's residence at the time of the wreck, not the time of service.
VI.

ABUSIVE LITIGATION

The common law continues to fill in the missing pieces of the puzzle
of abusive litigation law. Many procedural issues involved in these
claims date back to 1986. The legislature that year enacted O.C.G.A.
section 9-15-14,1" which empowers trial courts to award attorney fees
and litigation expenses incurred due to frivolous litigation. The supreme
court, in the famous Yost v. Torok. 2 case of 1986, delineated the tort
of abusive litigation with a wider potential array of damages than under
O.C.G.A. section 9-15-14. If the abusive litigation was the lawsuit itself,
defendants had to assert their Yost claims as compulsory counterclaims,
whereas litigants could seek court ordered attorney fees and litigation
expenses under the statute within forty-five days after the litigation's
termination."
In 1989 the legislature supplanted Yost with the
Abusive Litigation Act, O.C.G.A. sections 51-7-80 to -85.114 Now

106. Id. at 652, 428 S.E.2d at 812.
107. Id.
108. Id. (citing.Avery v. Bower, 170 Ga. 202, 206, 152 S.E. 239, 241 (1930); Davis v.
Holt, 105 Ga. App. 125, 123 S.E.2d 686 (1961); Thompson v. Abbott, 226 Ga. 353, 357, 174
S.E.2d 904 (1970), overruled on other grounds by Ogden Equipment Co. v. Talmadge
Farms, Inc., 232 Ga. 614, 208 S.E.2d 459 (1974); and Bailey v. Hall, 199 Ga. App. 602, 405
S.E.2d 579 (1991)).
109. See Crowder v. Ginn, 248 Ga. 824, 825, 286 S.E.2d 706, 707 (1982).
110. Id. at 825, 286 S.E.2d at 707.
111. O'C.G.A. § 9-15-14 (1986).
112. 256 Ga. 92, 344 S.E.2d 414 (1986).
113. Id. at 96, 344 S.E.2d at 418.
114. O.C.G.A. §§ 51-7-80 to -85 (1989).
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parties cannot assert abusive litigation claims as counterclaims, but
must assert them separately." 5
During the survey period, the court of appeals confronted a situation
in which a defendant by counterclaim sought litigation expenses and
attorney fees under O.C.G.A. section 9-15-14.'" The court in Hutchison v. Divorce & Custody Law Center of Arline Kerman & Associates,
PC."7 held that O.C.G.A. section 9-15-14 requires parties to seek
attorney fees and litigation expenses by motion after the litigation, and
not by counterclaim. Unlike sanctions under Rule 11 of the Federal
Rules of Civil Procedure," 8 which courts may impose upon motion
before the litigation concludes, litigants must await a successful
termination of the litigation before moving for relief under O.C.G.A.
section 9-15-14.""

115.
116.
117.
118.
119.

Id. § 51-7-84.
Id. § 9-15-14.
207 Ga. App. 421, 427 S.E.2d 784 (1993).
FED. R. CIV. P. 11.
207 Ga. App. at 423, 427 S.E.2d at 784.

