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I. INTRODUCTION

During the survey period, the authors have noticed an increase in the
legislation affecting real property interests, as well as an increase in
judicial activity regarding eminent domain. Like last year, the authors
also note that the activity in Georgia courts regarding real property
interests has been restricted to several specific areas, while many other
significant real property rules have remained largely unchanged. This
survey provides an overview of the activity of the Georgia state
legislature and the Georgia courts that has impacted real estate and
property law during the past year, analyzes the more substantial
developments, and attempts to predict the direction in which the law
appears to be moving in several significant areas.

II. EASEMENTS

During the past year, the Georgia courts decided several interesting
cases involving easements and their use. In Upson v. Stafford,1 the
Georgia Court of Appeals reiterated the general rule that a co-owner of
an easement must be "adversely effected [sic], or substantially or
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materially interfered with, in order to enjoin another owner's unautho-
rized use."2 When an easement owner's rights have neither been
adversely affected nor materially interfered with, any available remedy
must lie with the owner of the underlying fee tract rather than with the
co-owner of the easement.

In Upson the parties each owned identical, nonexclusive permanent
easements across an eighty-foot wide tract adjacent to their separate
properties. Upson had constructed a roadway within the easement
property, and Stafford had constructed a drainage ditch in the easement
to serve the subdivision that he had developed on his tract of land.
Stafford removed the trees, vegetation and dirt necessary to construct
the drainage ditch. Upson subsequently sued Stafford, seeking
abatement of the nuisance created by the drainage ditch and seeking
unspecified damages allegedly resulting from Stafford's removal of trees
that devalued Upson's easement in an unspecified amount. Because
both easements were for ingress and egress and the construction and
maintenance of roadways, utility lines and installations, Upson argued
that Stafford had no easement for purposes of constructing or maintain-
ing a drainage ditch.3 Each party moved for summary judgment and
the trial court granted Stafford's motion, finding that Upson had no
"standing" to object to the existence of the ditch, but rather that only the
owner of the servient tenement had such "standing," and he had not
objected to the ditch.4

The court of appeals found that it is a '"recognized general principle"
that when the owner of a nonexclusive easement uses the easement in
an unauthorized manner, a co-owner who is adversely affected may
enjoin such unauthorized use.' Finding this rule in line with Georgia
case law, the court set out as the threshold for Upson's argument that
he must show that his easement was obstructed, materially interfered
with, or otherwise adversely affected.! Because Upson had shown no
evidence that the drainage ditch materially interfered with his use of the

2. Id. at 617, 422 S.E.2d at 884. See Jakobsen v. Colonial Pipeline Co., 260 Ga. 565,
397 S.E.2d 435 (1990).

3. 205 Ga. App. at 615-16, 422 S.E.2d at 883.
4. Id., 422 S.E.2d at 883.
5. Id., 422 S.E.2d at 884 (citing Mad River Sec. v. Felman, 112 N.E.2d 646, 647 (Ohio

1953)).
6. Id. at 617,422 S.E.2d at 884. The court stated that when a party has a nonexclusive

ingress-egress easement by grant, the owner of such easement may enjoin a co-owner from
creating obstructions in such easement, when such easement is a street or alley and when
the use of the easement has been obstructed or adversely affected. Id. The court of
appeals distinguished Upson based on the fact that Stafford's drainage ditch did not
obstruct or adversely affect Upson's road. Id.
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roadway or any of his easement rights, the appeals court upheld the trial
court's grant of summary judgment in favor of Stafford.'

This case is of particular interest in our state because of the preva-
lence of such nonexclusive "shared" easements, especially in heavily
developed areas of the state. Upson provides a guideline for holders of
nonexclusive easements who wish to use such easements in a manner
that is not explicitly allowed but which nevertheless does not adversely
or materially affect the rights of other easement holders. Holders should
remain mindful of the fact that, although a certain use might be an
undesirable use or an annoyance, that use must have a material,
adverse effect on the rights of another easement holder before an action
can be ma intained.

In another easement case last year, the Georgia Court of Appeals
relied on Jakobsen v. Colonial Pipeline Co.,' a 1990 case discussed in
this survey several years ago, and held that the grant of an easement
"'impliedly includes the authority to do those things which are reason-
ably necessary for the enjoyment of the things granted."'9 Acknowledg-
ing the factual differences between Jakobsen and the case before it, the
court of appeals in Roberts v. Roberts' found that Georgia courts have
recognized that the grant of an easement includes those rights that are
"requisite" and "essential" to the enjoyment of an easement." In
Roberts' 4ppellant had brought suit against appellee, arguing that
appellee had erected a fence that violated an injunction and prevented
appellant from exercising her rights to enjoy her easements across
appellee's ;property.2 At trial, the court denied appellant's motion for
contempt for appellee's violation of the injunction and refused to require
appellee to remove the fence.' The trial court did rule that appellant
could remove the portion of the fence that interfered with appellant's use
of the easement-maintaining and repairing a septic tank system-so
long as she repaired the fence where necessary when the work was
completed.

14

7. Id.
8. 260 Ga. 565, 397 S.E.2d 435 (1990).
9. Roberts v. Roberts, 206 Ga. App. 423, 424, 425 S.E.2d 414, 415 (1992) (quoting

Jakobsen, 260 Ga. at 566, 397 S.E.2d at 437).
10. 206 Ga. App. 423, 425 S.E.2d 414 (1992).
11. Id. at 424, 425 S.E.2d at 415 (citing Georgia Power Co. v. Leonard, 187 Ga. 608,

610-11, 1 S.E.2d 579, 581 (1939), in which the Georgia Supreme Court held that the grant
of an easement includes those rights "requisite to it's fair enjoyment [and] essential to the
reasonable enjoyment of the easement granted").

12. Id. at 423, 425 S.E.2d at 414.
13. Id. at 424, 425 S.E.2d at 414.
14. Id., 425 S.E.2d at 414-15.
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On appeal, the court found that appellant, as grantee of an easement,
was entitled to "avail herself of all reasonable uses that significantly
relate or are essential to the object for which the easements were
granted."6 Appellant's right to maintain and repair a septic system
located on appellee's property could not be severed from the purposes for
which the easement was originally granted to appellant. 6 Therefore,
the court concluded, appellee's maintenance of a fence that interfered
with maintenance and repair of the septic tank violated appellant's
rights in the easement. 7 The court affirmed that part of the trial
court's decision which found that appellee's fence interfered with
appellant's use of her easement, but remanded the case with a direction
that the trial court vacate the "language obligating appellant to remove
and replace appellee's fence and substitute in its stead language
addressing appellee's interference with appellant's easements in a
manner consistent with [the appeals court's] opinion."i8

III. MINERAL RIGHTS

Two years ago in this survey, the authors discussed Georgia Marble
Co. v. Whitlock, 9 in which the Georgia Supreme Court held that
holders of mineral rights must strictly comply with the provisions of
section 44-5-168 of the Official Code of Georgia Annotated ("O.C.G.A.")
in order to retain those rights.2" The court in Georgia Marble held that
O.C.G.A. section 44-5-168 was constitutional and was to be strictly
construed in the event of a dispute over mineral rights.2' During this
survey period, another party challenged the validity of the so-called
"Mineral Lapse Statute."'

15. Id. at 425, 425 S.E.2d at 415 (citing Jakobsen, 260 Ga. 565, 566, 397 S.E.2d 435,
437 and Leonard, 187 Ga. 608, 1 S.E.2d 579 (1939)).

16. Id.
17. Id., 425 S.E.2d at 416.
18. Id. at 426, 425 S.E.2d at 416.
19. 260 Ga. 350, 392 S.E.2d 881 (1990).
20. O.C.G.A. § 44-5-168 (1991); 260 Ga. at 355, 392 S.E.2d at 885. Specifically,

O.C.G.A. § 44-5-168 provides owners of severed mineral interests with three ways to
protect their property, including (i) working the mineral rights; (ii) an attempt to work the
mineral rights; and (iii) paying taxes on the mineral rights. In the event that an owner
fails to engage in any of these three activities for seven years, the mineral rights of that
property owner shall lapse and return to the fee owner of the property. O.C.G.A. § 44-5-
168 (1991).

21. O.C.G.A. § 44-5-168 (1991); 260 Ga. at 355, 392 S.E.2d at 885.
22. O.C.G.A. 44-5-168 (1991).
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In Fisch v. Randall Mill Corp.,'8 Randall Mill Corporation, owner of
property in northern Fulton County, sought a declaratory judgment for
mineral rights to the property on the basis that no party had worked,
attempted to work, or paid taxes on those rights for the previous seven
years.' The trial court granted summary judgment in favor of Randall
Mill, even though Fisch claimed mineral rights as a descendant of an
1850 owner of the property. Fisch further argued that he had attempted
to work his mineral rights by collecting rocks and had also attempted to
pay taxes on those rights.' However, the supreme court held that
Fisch's actions, specifically picking up a few rocks on occasion, did not
constitute an attempt to work mineral rights.26 Further, the court
rejected Fisch's claim that he had made scientific study of the property
and the mineral rights as evidence of his working those mineral
rights.2 7 Finally, the court held that the phrase "to work or attempt to
work" mineral rights was not void for vagueness because anyone of
normal intelligence could know that the phrase encompasses only
substantial operations of exploration or the use, extraction, or production
of minerals on the property." Like Georgia Marble decided before it,
Fisch upholds the validity of Georgia's mineral rights lapse statute, and
further defines what actions will constitute an "attempt to work" mineral
rights by those claiming an interest in such rights.'

IV. SEcuRTYr DEEDS

During ;the survey period, the Georgia Court of Appeals ruled on the
notice requirements with respect to "open-end" or dragnet clauses in
security deeds.80 Georgia's statute regarding "open-end" clauses in
security deeds provides that the instruments containing such clauses
shall "also secure any other debt or obligation that may be or become
owing by the mortgagor or grantor,"3' but that such clauses are limited
to other debts or obligations arising ex contractu, as distinguished from

23. 262 Ga. 861, 426 S.E.2d 883 (1993). The Georgia Supreme Court declared that the
statute was'not void for vagueness, as argued by Fisch. Id. at 862, 426 S.E.2d at 885.

24. 262 Ga. at 861, 426 S.E.2d at 884.
25. Id.
26. Id. at 862-63, 426 S.E.2d at 885.
27. Id.
28. Id. at 862, 426 S.E.2d at 885. It appears that the court in Fisch applied a standard

of "effort" and that Fisch had failed, in the eyes of the court, to make the requisite effort
to engage in production, extraction or use of minerals in order to "work or attempt to work"
the mineral! rights in question. Id. at 862-63, 426 S.E.2d at 885.

29. Id. at 862, 426 S.E.2d at 885.
30. First Nat'l Bank v. Charuhas, 207 Ga. App. 333, 427 S.E.2d 831 (1993).
31. O.C.G.A. § 44-14-1(b) (1982).
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those arising ex dilecto, between the original parties to the security
instrument. 2 In First National Bank v. Charuhas," a dispute arose
between the holder of a first security deed in the principal amount of
$31,680 and appellant, as holder of a second priority security deed in the
principal amount of $150,000. Subsequent to the recording of the second
security deed, the holder of the first. security deed loaned the debtor an
additional $25,000." At trial, the court entered a judgment declaring
that the first security deed secured both the original debt and the
subsequent $25,000 advance, pursuant to a dragnet clause in the first
security deed.'

On appeal, the court relied on O.C.G.A. section 44-14-2(b),"6 which
provides that the holder of a second priority security deed must give
actual notice to a prior holder with an "open-end" clause in order to deny
the holder of a first mortgage the full benefit of such "open-end"
clause.3 7 The court found that had appellant in Charuhas given actual
notice of his interest to the holder of the first security deed, then he
could have limited the "effectiveness of the 'open-end' clause contained
in [the] first security deed."' However, because no actual notice was
given to the holder of the first security deed, the later $25,000 advance
was secured by the first deed as if it were part of the initial debt.39

The court distinguished its holding in Charuhas from the result reached
in a similar case a year ago, based on the fact that the holder of the first
security deed and the debtor in Charuhas were the original parties to
the first security deed, and therefore Georgia's "open-end" clause statute
applied and protected the holder of the first deed.'

In a case of particular significance in light of the recent proliferation
of "deemed insecure" clauses, the Georgia Court of Appeals overturned
summary judgment in favor of a bank when a material issue of good
faith existed in the exercise of a "deemed insecure" clause.41 In Crosson
u. Lancaster,'2 loan officer Lancaster, acting on behalf of Trust Compa-
ny Bank of Carroll County, accelerated seven loans to the Crossons after

32. Id.
33. 207 Ga. App. 333, 427 S.E.2d 831 (1993).
34. Id. at 333, 427 S.E.2d at 831.
35. Id.
36. Id.; O.C.G.A. § 44-14-2(b) (1982).
37. Id. See generally O.C.G.A. §§ 44-14-1 to -2 (1982).
38. 207 Ga. App. at 333, 427 S.E.2d at 831.
39. Id.
40. Id. See generally Edmonds v. Carver State Bank, 205 Ga. App. 774,423 S.E.2d 685

(1992), for a discussion of the significance of the original parties to a First Security Deed,
41. Crosson v. Lancaster, 207 Ga. App. 404, 427 S.E.2d 864 (1993).
42. 207 Ga. App. 404, 427 S.E.2d 864 (1993).
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the Crossons had overdrawn their checking account by $5.60 and after
the Crossons sold a number of hogs that were collateral for an outstand-
ing loan."5 Although the Crossons advanced several arguments on
appeal, their essential contentions were that the bank's actions were
wrongful and made in bad faith and that the trial court had erred in
granting summary judgment because there were issues of material fact
to be tried."

The court stated that the bank's duty, when accelerating a loan based
on insecurity, is expressly stated by the Georgia Uniform Commercial
Code, which provides that a lender may accelerate based on such a
provision only when the bank "in good faith believes that the prospect
of payment or performance is impaired." The court also noted that
good faith was required on the part of the bank in exercising its right to
accelerate.' The court found that the bank had proffered evidence
showing that the Crossons' financial position had worsened and that
several individuals at the bank had expressed continuing concern
regardingthe likelihood of nonperformance by the Crossons.4 7 Howev-
er, the court also pointed out several contradictions in the evidence, and
cited a deposition that suggested that Lancaster had acted without fully
considering all the facts.' Therefore, the court in Crosson found that
a genuine issue of material fact existed as to whether Lancaster and the
bank exercised good faith in accelerating the loans, and the court
reversed the trial court's grant of summary judgment.'

This case is of particular significance in the current lending atmo-
sphere, as lenders seek to include insecurity clauses in credit instru-
ments as a means of providing a comprehensive default provision under
which they may act in times of general concern over a borrower's ability
to perform. Those practitioners drafting security deeds should remain
mindful of this decision and its ramifications, and should be particularly
careful to provide for discretion on the part of the lender when exercising
such clauses. In addition, those practitioners advising lenders that are

43. Id. at 404, 427 S.E.2d at 865-66. In January 1990, Lancaster sent a letter to the
Crossons that the bank was closing their checking account because it had been overdrawn
by $5.60 for the previous sixty-six days and that due to this overdrawal and the fact that
the Crossons had sold several hogs, the bank was requesting full payment of all
outstanding balances on the Crossons' loans in an amount of $116,111.63. Id., 427 S.E.2d
at 865.

44. Id., 427 S.E.2d at 865-66.
45. Id. at 405, 427 S.E.2d at 866 (quoting O.C.G.A. § 11-1-208 (1982)).
46. Id.
47. Id. at 406, 427 S.E.2d at 866-67.
48. Id. at, 406-07, 427 S.E.2d at 866-67.
49. Id. at 407, 427 S.E.2d at 867.
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considering acceleration of a debt based on a "deemed insecure" clause
should be careful to document all of the reasons for the lender's concern
as well as all of the facts relevant to the lender's decision to accelerate.

V. COVENANTS

During the survey period, two significant cases addressed the use of
restrictive covenants, and both may have significant implications for
future enforcement of such covenants. In the first case, the court of
appeals held in Sewell v. OK Oil, Inc.' that an exclusive right to
provide gasoline and fuel for retail sale was a restrictive covenant that
ran with the property and encumbered it even when there was no
mention of the restriction in a warranty deed subsequently conveying
the property to a new owner.51 Upon review, the court stated that the
sole issue was whether the covenant between OK Oil and Ms. Waggoner
was a personal covenant or one that created an encumbrance enforceable
against subsequent purchasers of the property.52  Citing several
Georgia cases, the court pointed out that in order for a covenant to run
with the land, the performance or nonperformance of such covenant
"Cmust affect the nature, quality, or value of the property demised,
independent of collateral circumstances, or it must affect the mode of
enjoyment, and there must be a privity between the contracting
parties.'"

53

Holding that a covenant will be enforced according to the intention of
the parties, the court in Sewell found that for a covenant to run with the
land it is "'only necessary that the covenant concern the land or its use,
and that the subsequent grantee has notice of it.'"' Therefore, the

50. 203 Ga. App. 701, 417 S.E.2d 408 (1992).
51. Id. at 704, 417 S.E.2d at 410. In this case, Sewell had purchased the property in

question from Ms. Waggoner, and received from her a warranty deed containing no
reference whatsoever to any restrictive covenant or other encumbrance on the property.
However, three years prior to Mr. Sewell's acquisition of the property, Ms. Waggoner had
entered into a covenant with OK Oil that "'granted and conveyed unto [OK Oil] for thirty
years the exclusive right to provide gasoline and diesel fuel for retail sales at the said
location.'" Id. at 701, 417 S.E.2d at 408 (quoting the restrictive covenant).

52. Id. at 702, 417 S.E.2d at 409.
53. Id. (quoting Copeland v. Acree Oil Co., 249 Ga. 276, 277-78, 290 S.E.2d 94, 96

(1982)). The Court also cited Johnson v. Myers, 226 Ga. 23, 172 S.E.2d 421 (1970), for the
proposition that an agreement restricting the use of real property that did not result from
"privity of estate" is not a covenant running with the land but instead a personal obligation
of the parties, and as such is not binding upon the property. 203 Ga. App. at 702-03, 417
S.E.2d at 409.

54. 203 Ga. App. at 703, 417 S.E.2d at 410 (quoting Rosen v. Wolff, 152 Ga. 578, 585-
86, 110 S.E. 877, 881 (1922)). Accord, Guerin v. Webster, 233 Ga. 521, 212 S.E.2d 352
(1975). In its decision, the court pointed out that the prior property owner did not retain
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court found the required privity of estate and right of occupancy as a
result of OK Oil's unlimited access to the property.5 The authors find
this case particularly interesting in light of the fact that it effectively
involved an exclusive services and marketing agreement, and that such
an agreement was construed as a covenant running with the land.

In the second significant restrictive covenant case, the Supreme Court
of Georgia engaged in a strict reading of restrictive covenant language
in order to exempt certain property from the scope of those restrictions.
In C.H.E., Ltd. v. Kent," the court interpreted language regarding the
scope of certain covenants that provided that the covenants would apply
to "'each and every person who shall hereafter purchase any lot or lots
in said subdivision."'57 A corporation purchased several lots in a
subdivision affected by the restrictive covenants, and a larger piece of
property immediately to the north of such lots. The northernmost large
tract was not identified on the subdivision plat as a lot. When the
president of the corporation revealed that he intended to place a firing
range on the large northern piece of property, several owners in the
subdivision sought an injunction based on a restrictive covenant
preventing such use. Finding that the restrictive covenants refer only
to lots, as' specifically addressed, the court held that the large parcel of
property on the northern edge of the property was not subject to the
restrictions because it was not a "lot" within the meaning of the
restrictive covenants.59 The court in Kent held that restrictive cove-

full enjoyment of her property, but rather conveyed to OK Oil the right to install and
maintain fuel tanks and other equipment as were necessary to the operation of a retail
gasoline outlet as well as the right of "'unlimited access to its equipment at the location
to deliver product, read pumps,... etc.'" 203 Ga. App. at 702, 417 S.E.2d at 409 (quoting
the restrictive covenant). As a result, the court concluded that this language and the
circumstances created a privity of estate between Ms. Waggoner and the oil company,
thereby rendering the covenant enforceable against a subsequent purchaser. Id. at 704,
417 S.E.2d at 410.

55. 203 Ga. App. at 704, 417 S.E.2d at 410.
56. 262 Ga. 418, 419 S.E.2d 915 (1992).
57. Id. at 419, 419 S.E.2d at 916 (quoting the restrictive covenant). The court in Kent

pointed out ]that the covenants were to "'apply to all of said lots in said subdivision, and
to all persons owning said lots,'" and that the succeeding paragraph contained restrictions
directly addressing lots such as "'[no] lot shall be used except for residential purposes.'"
Id., 419 S.Ei.2d at 916 (quoting the restrictive covenant). Therefore, the court found that
the term "lot" and the concept thereof was of utmost importance in determining the scope
of the restrilctive covenants. Id.

58. Id. at 418, 419 S.E.2d at 915.
59. Id. at 419, 419 S.E.2d at 916. The court in Kent cited Bales v. Duncan, 231 Ga.

813, 204 S.E.2d 104 (1974), for its reliance on the term "lot" in its interpretation of the
covenants. 262 Ga. at 419, 419 S.E.2d at 916.
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nants must be strictly construed.' Therefore, based on the prevalence
of the term "lot" in the language of the covenants, the court held that
because the large parcel of property in question was not a "lot" on the
subdivision plat, the restrictions did not apply, and the owner of that
property was free to use and enjoy it without regard to the covenants.61

Although restrictive covenants are to be strictly construed, practitio-
ners are right to expect that courts will be careful in interpreting such
covenants so as not to place particularly onerous burdens upon an
offending party. For example, in Prime, Bank v. Galler,62 a closely
divided Georgia Supreme Court held that a trial court should determine
on remand whether demolition of a house under construction in violation
of a restrictive covenant was the "least oppressive means" of effecting
compliance with the covenant.'

In Galler a house was being constructed in compliance with plans that
had never been approved by the subdivision's architectural control
committee." The plans, approved by default, were mistakenly reversed
prior to the beginning of construction. The reversal led to window
placement in violation of the restrictive covenants of the subdivision.
Upon learning that the house was constructed in violation of the
restrictive covenant regarding the placement of windows, the next door
neighbor, Galler, brought suit seeking demolition of the house." At
trial, the court held that the violation was ongoing, and that because the
construction violated the requirements of the restrictive covenant, the
equitable relief of an injunction against completion of the house was
warranted." On appeal, the supreme court pointed out that such relief
was particularly burdensome upon the owner of the house, and that such
a decision requires great deliberation and sound discretion.' There-
fore, while not explicitly overturning or vacating the trial court's findings
regarding the violation of the covenant, the court nonetheless remanded
the case to the trial court for a determination of the least oppressive

60. 262 Ga. at 419, 419 S.E.2d at 916.
61. Id.
62. 263 Ga. 286, 430 S.E.2d 735 (1993).
63. Id. at 286, 430 S.E.2d at 738-39.
64. Id. at 287, 430 S.E.2d at 737. The subdivision restrictive covenants provided that

when the architectural control committee did not approve plans submitted to it within
forty-five days from the date of submission, such plans were deemed approved by default
and construction could begin upon the expiration of this forty-five day period. Id.

65. Id.
66. Id., 430 S.E.2d at 737-38.
67. Id., 430 S.E.2d at 738-39.
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means of bringing the house in compliance with the restrictive cove-
nant.6

VI. FORECLOSURE

In the past several years, many lenders have been attentive to
troubled loan situations, and the corresponding rise in the number of
foreclosures in Georgia. As a result, Georgia courts have found
themselves faced with foreclosure issues on a more frequent basis. This
survey period was no exception. However, the authors find only three
recent cases particularly instructive with regard to significant issues and
emerging trends in foreclosure law.

In La Ronde, Ltd. v. AmSouth Bank of Florida," the court of appeals
addressed the use of appraisals as evidence in foreclosure confirmation
proceedings. The court in La Ronde faced the issue of whether a
successful bid price at foreclosure was at least equal to the true market
value of the property at the time of the foreclosure sale.7' At trial, the
court confirmed the foreclosure sale of La Ronde's property.7 La Ronde
appealed that decision based on (i) the inaccuracy of the appraisal relied
on by the trial court, and (ii) the trial court's exclusion of evidence
regarding the value of the property, assuming an anticipated future
change in zoning classification for the property. 2

On appeal, the court dismissed both enumerations of error and upheld
the confirmation of the foreclosure sale. In so doing, the court pointed
out that in confirmation proceedings, superior courts sit as triers of fact
and that their conclusions should not be disturbed on appeal if any
evidence to support the conclusions exists.74 Citing several Georgia
cases, the court reiterated the rule that a superior court is the judge of
credibility of witnesses and of the weight to be given to the evidence.75

Significantly, the court further stated that evidence regarding a
potential change in zoning classification is not directly relevant to the
value of the property at the time of the foreclosure sale and therefore
has no place in a confirmation proceeding.76

68. Id.
69. 203 Ga. App. 400, 416 S.E.2d 881 (1992).
70. Id. at 400, 416 S.E.2d at 882.
71. Id. at 401, 416 S.E.2d at 882.
72. Id. at 400-01, 416 S.E.2d at 882.
73. Id. at 401-02, 416 S.E.2d at 882-83.
74. Id. at 401, 416 S.E.2d at 882-83.
75. Id.
76. Id. at 402, 416 S.E.2d at 883 (citing Smith v. Andrews, 139 Ga. App. 380, 381, 228

S.E.2d 320, 321 (1976)). All attorneys who act as lenders' counsel should be familiar with
the case of La Ronde and the impact that it will have on foreclosures in a time of great
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In another case involving a challenge to market value calculation at
a confirmation hearing, the court of appeals ruled on an issue remark-
ably similar to the one in La Ronde, upholding a confirmation based on
a "bulk sale market value" approach to valuation. In Marett Properties,
L.P u. Centerbank Mortgage Co., 77 Centerbank foreclosed on a parcel
of property containing twenty-six residential lots, which secured a loan
to Marett Properties. Centerbank submitted a successful bid of less than
the loan amount, and the superior court confirmed the sale. At the
confirmation hearing, Centerbank relied on a bulk sale analysis in
determining the fair market value of the property, considering those
expenses that a bulk purchaser would use to determine market value,
such as carrying costs, reasonable profit, and expenses. Marett appealed
the confirmation entered by the trial court based on that valuation.7"

The issue in Marett was whether the property could be valued as a
whole, rather than accumulating the value or potential value of each of
the individual lots together to derive a fair market value.7

' The court
mentioned several 'Georgia cases that had treated this issue previously,
pointing out that in those cases the courts rejected the inclusion of
discount points and closing costs as part of market value.' Specifical-
ly, the court cited the 1989 decision in First National Bank v. Childress-
Ross Properties, Inc. 1 for the proposition that a superior court is not
required to accumulate values of individual lots to get a true market
value, but instead is permitted to treat property as a "single investment"
opportunity when determining market value.82

Because there was no requirement in the Marett security deed that
the property be sold as individual lots, the court in Marett found that the
bulk sale was permissible and that the true market value of the property

discrepancies between perceived and real market values of property.
77. 204 Ga. App. 265, 419 S.E.2d 113 (1992).
78. Id. at 265, 419 S.E.2d at 114.
79. Id. at 266, 419 S.E.2d at 114.
80. Id. at 266, 419 S.E.2d at 114. The court pointed to Government Nat'l Mortgage

Ass'n v. Belue, 201 Ga. App. 661, 411 S.E.2d 894 (1991), which declined a confirmation
when bank's expert reduced the fair market value of the subject property by an amount
paid in points and closing costs. Id. In addition, the court in Belue had relied on Wheeler
v. Coastal Bank, 182 Ga. App. 112, 354 S.E.2d 694 (1987), in which the court of appeals
had stated that market value must be determined '"without consideration of such collateral
issues as the financial responsibility for or the nature and amount of the expenses and
closing costs to be paid to others in connection with buying or selling [the property].'" 204
Ga. App. at 266, 419 S.E.2d at 114 (quoting Wheeler, 182 Ga. App. at 114, 354 S.E.2d at
696).

81. 189 Ga. App. 765, 377 S.E.2d 533 (1989).
82. 204 Ga. App. at 266,419 S.E.2d at 114 (citing Childress- Ross, 189 Ga. App. at 766-

67, 377 S.E.2d at 534).
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could be analyzed as a "single investment opportunity," as described in
Childress-Ross."3 The court decided that the record contained "evidence
to support the findings of the trial court,"' and, because the confirma-
tion proceedings were not clearly erroneous, affirmed the trial court.85

In parting, the court pointed out that although there may be serious
challenges to the means by which opinions or appraisals are reached at
confirmation hearings, an appellate court may not substitute its
methodology for that used by the trial court to reach its opinion or
appraisal. 6 This case suggests that borrowers should negotiate for
inclusion in the security deed of a favorable method of valuation for a
foreclosure confirmation. However, lenders are unlikely to approve a
prearranged method of valuation.

Finally, in yet another case involving a confirmation challenge based
on an alleged insufficient purchase price at foreclosure, the Georgia
Court of Appeals interpreted O.C.G.A. section 44-14-161(b).8 ' In
Gutherie v. Ford Equipment Leasing Co.," the issue was whether the
mortgagee's appraiser had improperly used a "quick sale" value approach
for an appraisal at the confirmation hearing. 9 Specifically, the
mortgagor was indebted to the mortgagee for over $1,000,000, and the
subject property was acquired at foreclosure for $200,000 plus payment
of other nondischarged debts and delinquent taxes totaling approximate-
ly $260,000. At confirmation, the mortgagee's appraiser opined that the
market value of the property was approximately $900,000 if given two
or more years to sell, but that this value should be reduced to approxi-
mately $460,000 based on a "quick sale" value approach. The mortga-
gor's appraisers argued at trial that a fifty percent reduction in value
based on a "quick sale" approach was excessive." The trial court

83. Id., 419 S.E.2d at 115 (citing Childress-Ross, 189 Ga. App. at 766-67, 377 S.E.2d
at 534). See also Harwell v. First Fed. Say. & Loan Ass'n, 245 Ga. 757, 267 S.E.2d 229
(1980); Classic Enters., Inc. v. Continental Mortgage Investors, 135 Ga. App. 105, 217
S.E.2d 411 (1975).

84. Id. at 267, 419 S.E.2d at 115.
85. Id.
86. Id.
87. Gutherie v. Ford Equip. Leasing Co., 206 Ga. App. 258, 424 S.E.2d 889 (1992);

O.C.G.A. § 44-14-161(b) (1982).
88. 206 Ga. App. 258, 424 S.E.2d 889 (1992).
89. Id. at 259-60, 424 S.E.2d at 891.
90. Id. at 259, 424 S.E.2d at 890. It should be noted that the mortgagor's two

appraisers arrived at valuations of $950,000 and $985,000, and although they agreed that
a sale of property, such as the subject property, would normally take six months to years,
nevertheless they disagreed with the "quick sale" approach. Id
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confirmed the sale price determined by the "quick sale" value ap-
proach.

91

Pointing out that the general rule in Georgia is that the price brought
at public sale is prima facie evidence of the market value of property,
absent chilled bidding, fraud, or other elements adversely affecting the
sale, the court nonetheless stated that the lender bears the burden of
proving that a foreclosure sale brought at least the true market value of
the property.' Acknowledging the definition of "fair market value"
established by the Internal Revenue Service in property valuation for
taxes as "the price at which the property would change hands between
a willing buyer and a willing seller, neither being under any compulsion
to buy or to sell and both having reasonable knowledge of relevant
facts'",93 the court rejected the "quick sale" value approach." Because
O.C.G.A. section 44-14-161(b) must be "read to require proof of true
market value under the usual market conditions for sales of such
property,"95 the court found no evidence to support the trial court's
determination that the true market value of the property was actually
realized at the foreclosure sale." As a result, the court in Gutherie
found error and remanded the case to the trial court for further
proceedings and stated that a resale should have been ordered.97

The result reached in Gutherie is an example of the appellate court's
willingness to apply rigorous analysis to a trial court's confirmation of
a foreclosure proceeding, even though a fairly low level of scrutiny is
normally applied in reviewing such proceedings. In addition, comparison
of the holding in this case with the Marett decision exposes what
appears to be a tenuous distinction between the "bulk sale" approach
permitted in Marett and the "quick sale" approach rejected in Gutherie.
It is not entirely clear to the authors why the court of appeals treated
the two valuation approaches differently. One is left to wonder why a
"bulk sale" approach based on a disposition at wholesale value in order
to achieve an immediate return was accepted while the courtrejected a
"quick sale" approach built on the similar concept of an appraisal based
on market conditions at the time of foreclosure.

91. Id.
92. Id., 424 S.E.2d at 890-91 (citing Wheeler, 182 Ga. App. 112, 354 S.E.2d 694(1987)

and Aaron v. Life Ins. Co., 138 Ga. App. 286, 226 S.E.2d 96 (1976)).
93. Id. at 260, 424 S.E.2d at 891 (quoting Treas. Reg. § 20.2031-1(b)).
94. Id. at 261, 424 S.E.2d at 892.
95. Id.
96. Id.
97. Id.
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VII. DISPOSSESSIONS

Over the past year the Georgia courts have reaffirmed the significance
of several rules relating to dispossessory actions. In Pope v. Hendley,"
the court of appeals held that a woman occupying a house on certain
property as a tenant after conveying title to the property had no implied
trust creating a life estate in such property." In 1988 Pope had
conveyed by warranty deed to Genesis, Inc. ("Genesis") a tract of land
containing a house in which she resided. The deed contained no
reservation of a life estate in the house or any other portion of the
property, but Pope nevertheless continued to live in the house without
paying rent. In 1991, Genesis sold the property to Hendley, who filed a
dispossessory action against Pope. At issue was whether Pope had
retained a life estate in the house in which she was living, and whether
she could live in the house rent free for the remainder of her life. 100

Discrepancies in the evidence at trial arose when Pope claimed that she
had the right to live in the house rent free for life, but she had
previously stated under oath in a bankruptcy proceeding that she owed
rent on her residence.01' The trial court concluded as a matter of law
that Pope occupied the house as a tenant and that no implied trust
creating a life estate existed.1°' Because Pope had contended that such
a trust was the basis for her continuing to reside in the house, the trial
court construed the contradictory evidence against her and granted
summary judgment in favor of Hendley, dispossessing Pope of the
house. 103

On appeal, the court in Pope found that the actions of the trial court
were justified based on the evidence, and that Pope occupied the house

98. 206 Ga. App. 773, 426 S.E.2d 607 (1992).
99. I4..at 775, 426 S.E.2d at 609.

100. Id. at 773-74, 426 S.E.2d at 608. At trial, Pope contended that Genesis orally
agreed that she could live in the house rent free for the remainder of her life. However,
Hendley had filed affidavits at trial showing the president of Genesis had met with Pope
in 1988 to discuss the purchase of the property and had agreed at that time that Pope
could remain in the house after the sale without paying rent for one year, but that rent
would be charged thereafter in an amount of $200 per month. The affidavit also stated
that Pope continued to reside on the property but never paid any rent, and that in 1990,
Genesis informed her that it was selling the property, and she could remain in the house
until the property was sold. It is interesting to note that Pope filed a bankruptcy petition
in 1988 in which she alleged that she had no interest in real property and owed rent on her
residence at a rate of $200 per month. It is most likely that this statement in Pope's
bankruptcy petition undermined her argument at trial. Id. at 774, 426 S.E.2d at 608.

101. Id.
102. Id. at 773, 426 S.E.2d at 608.
103. Id.
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as a tenant holding over rather than as the beneficiary of an implied
trust creating a life estate.1°4 According to the appellate court, the
facts in Pope simply did not support the implication of a resulting or
constructive trust within the meaning of Georgia law."15 Finally,
pointing out that a party's testimony is to be construed most strongly
against that party when it is contradictory or vague,"° the court found
that Pope had offered no reasonable explanation for the contradictory
evidence."°7 Therefore, the court of appeals found no evidence that
would have prevented the trial court from concluding as a matter of law
that Pope occupied the house as a tenant holding over after the sale of
the property. 8

In another dispossessory case, the court of appeals addressed the
interaction between the automatic stay provisions of the United States
Bankruptcy Code"° and foreclosure proceedings under Georgia
law."0 In Rollins v. Southern Mortgage Co.,"' Southern Mortgage
filed a dispossessory action against appellants to obtain possession of the
premises, which had been previously foreclosed upon in a separate
action. Having submitted a motion to convert a Chapter 13 proceeding
to a Chapter 7 proceeding, appellants asserted that the foreclosure had
been stayed under the automatic stay provisions of the United States
Bankruptcy Code. In its initial proceeding, the trial court had ordered
the dispossessory action stayed until further order,"2 However, a
week later the trial court entered a judgment issuing a writ of posses-
sion in favor of Southern Mortgage."' During that proceeding it was
determined that the United States Bankruptcy Court had lifted the
automatic stay with regard to Southern Mortgage's claim against appellants.14

104. Id. at 775, 426 S.E.2d at 609.
105. Id. at 774, 426 S.E.2d at 608. See generally O.C.G.A. §§ 53-12-91 (Supp. 1993)

(resulting trust) and 53-12-93 (Supp. 1993) (constructive trust) for a more extensive
discussion of Georgia law on implied trust.

106. 206 Ga. App. at 774, 426 S.E.2d at 609 (citing Prophecy Corp. v. Charles
Rossignol, Inc., 256 Ga. 27, 30, 343 S.E.2d 680, 683 (1986)).

107. Id. at 775, 426 S.E.2d at 609.
108. Id.
109. Rollins v. Southern Mortgage Co., 207 Ga. App. 215, 427 S.E.2d 581 (1993); 11

U.S.C. § 101 et. seq. (1993).
110. 207 Ga. App. 215, 427 S.E.2d 581; O.C.G.A. § 15-1-3 (1990).
111. 207 Ga. App. 215, 427 S.E.2d 581 (1993).
112. Id. at 216, 427 S.E.2d at 581.
113. Id.
114. Id. at 215-16, 427 S.E.2d at 581. Appellants had filed their motion to convert a

Chapter 13 proceeding to a Chapter 7 proceeding on May 4, 1992. On May 27, 1992,
Southern Mortgage Company filed its dispossessory action against appellants. On June
8, 1992, the appellants answered the petition of Southern Mortgage Company, stating that
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On appeal, appellants argued that the previous order staying the
dispossesSory action had never been lifted. The court of appeals cited
the fact that the trial judge who had ordered the stay also proceeded to
try the case after being advised that the automatic stay had been lifted,
as proof that the stay in the dispossessory proceeding had been
lifted.' In addition, appellants contended that the trial court erred
in lifting the stay of the dispossessory action because the conversion
from a Chapter 13 proceeding to a Chapter 7 proceeding reimposed the
automatic. stay.1 6  However, the court of.appeals found that the
authority relied upon by appellants did not support their position and
therefore no new automatic stay was created by the conversion. 117 In
the end, Rollins shows that when a court proceeds to try a dispossessory
case, the court has effectively lifted its previous automatic stay based on
a bankruptcy filing. This case may provide some comfort to creditors'
counsel in Georgia, one of the nation's busiest states in terms of the
number of bankruptcy filings in recent years.

VIII. LIENS

Although there has been a flurry of activity in the legislature and
state couits in recent years regarding liens, and a great deal of
legislation this year, the authors found but one case that merits mention
in this survey. In Georgia North Contracting, Inc. v. Haney & Haney
Construction & Management Corp.,n s the court of appeals further
defined G0orgia's developing lien law. In Haney, three liens arose from
a contract between Georgia North Contracting and the owners of three
tracts of land in Gwinnett and Forsyth counties. The three liens were
"'claimed by Ron Smith, d/b/a Georgia North Contracting, Inc.'" and
further stated that they were "'filed within three months after supplying

the prior foreclosure had been stayed under the automatic stay provisions of the United
States Bankiuptcy Code. On June 10, 1992, the state court ordered the dispossessory
action stayed until further order of that court. Finally, on June 18, 1992, the state court
entered a judgment ordering issuance of a writ of possession in favor of Southern Mortgage
Corporation based on the determination that the United States Bankruptcy Court had
lifted the automatic stay with regard to the Southern Mortgage Company's claim for
dispossession. Id., 427 S.E.2d at 581-82.

115. Id. at 216, 427 S.E.2d at 582.
116. Id.
117. Id. The court pointed out that In re State Airlines, Inc., 873 F.2d 264 (11th Cir.

1989), involved the conversion of a Chapter 11 proceeding to a Chapter 7 proceeding, but
in fact such conversion did not resurrect the automatic stay that had been previously lifted.
Therefore, the court in Rollins found that the appellants' own authority lost their case for
them. 207 Ga. App. at 216, 427 S.E.2d at 582.

118. 204 Ga. App. 366, 419 S.E.2d 348 (1992),
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the labor and material for the improvements to said property.'"119

After Mr. Smith filed suits to foreclose on the liens, all three of the
complaints were amended acknowledging that they were filed mistaken-
ly by an individual instead of the corporate entity, and stating that all
of Mr. Smith's rights under the liens had been transferred to Georgia
North Contracting, Inc. The owners of the property filed motions to
dismiss the suits on two bases: (i) the failure of the liens to specify the
date when the claims came due, as required by O.C.G.A. section 44-14-
361.1,120 and (ii) the fact that the suits to foreclose the liens were
brought by a party, Ron Smith, different from the party which filed the
liens. 21 The trial court granted the dismissals on both grounds."

On appeal the court took a rather elaborate and questionable approach
in reversing the trial court's decision with regard to the absence of a
date on the liens. Citing several earlier cases, the court ruled that the
language used in the liens at issue was similar to language found
effective to create liens in prior cases, and therefore the lack of a date on
the liens was insufficient grounds for a dismissal of the claims."3 The
language at issue in Haney was "filed within three months after
supplying the labor"124 and the language used in the decision relied
upon by the court was "material was delivered [on August 16, 1988 and
September 21, 1988, respectively].125 Somehow, the court found that
Ron Smith's lien, which stated no date whatsoever, was similar to a lien
specifically stating the last date on which material was delivered for a
project. 126

Nonetheless, the court found merit in the property owners' contention
that Ron Smith was not the "contractor" for purposes of the lien statute
as defined in O.C.G.A. section 44-14-360.127 Finding that Ron Smith

119. Id. at 366, 419 S.E.2d at 349 (quoting the lien).
120. Id. at 366-67, 419 S.E.2d at 349; O.C.G.A. § 44-14-361.1 (Supp. 1993).
121. 204 Ga. App. at 366-67, 419 S.E.2d at 349.
122. Id.
123. Id. at 367, 419 S.E.2d at 350 (citing Lowe's of Savannah, Inc. v. Jarrell, 150 Ga.

App. 220, 257 S.E.2d 341 (1979); J & H Morris Bldg. Supplies v. Brown, 245 Ga. 178, 264
S.E.2d 9 (1980) (a lien filed on time in an action commenced on time will be effective
against a property owner despite the lienholder's failure to specify the amount or due date
in the lien claim); L & W Supply Corp. v. Whaley Constr. Co., 197 Ga. App. 680,399 S.E.2d
272 (1990)).

124. Id.
125. Id., 419 S.E.2d at 349-50 (quoting L & W Supply v. Whaley Constr. Co., 197 Ga.

App. 680, 681, 399 S.E.2d 272 (1990)).
126. Id., 419 S.E.2d at 350.
127. Id. at 368, 419 S.E.2d at 350 (citing O.C.G.A. § 44-14-360(1) (Supp. 1993) and its

language providing that a lien must be filed by a "contractor having privity of contract with
the owner of the real estate").
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was not the contractor, the court found that he therefore had no
standing to assert lien rights.128  Mr. Smith's amendment to the
complaint transferring rights from Georgia North Construction, Inc. to
him individually was not adequate to correct this material error, and the
court in Haney affirmed the trial court's dismissal of the foreclosure
action based on this inadequacy.129

IX. BROKERS AND SALES CONTRACTS
Several cases were decided during the survey period regarding the role

of real estate brokers and the interpretation of real estate sales
contracts, a few of which the authors found particularly instructive for
Georgia practitioners. In one case, the court of appeals addressed the
issue of a real estate agent's fiduciary duty to a seller of real estate
arising from a real estate listing contract.8" At issue in Garcia v.
Unique Realty131 was whether Unique Realty's agent, Sandra Robert-
son, had breached a fiduciary duty to seller Garcia based on Garcia's
allegations that Robertson had failed to disclose financial information
regarding the purchaser of Garcia's property, when the purchaser
ultimately defaulted on a note after the sale was completed. 32 At
trial, the court entered summary judgment on claims of fraud and
breach of fiduciary duty in favor of Robertson and Unique Realty.13

3

The court dismissed the fraud claim based on the facts that (i) Robertson
had not made a false representation with the intended purpose of
deceiving Garcia, and (ii) Robertson had insufficient information to know
of the purchaser's complete financial condition, and gave only an opinion

128. Id.
129. Id. at 368, 419 S.E.2d at 351.
130. Garcia v. Unique Realty & Property Management Co., 205 Ga. App. 876, 424

S.E.2d 14 (1992).
131. 205 Ga. App. 876, 424 S.E.2d 14 (1992).
132. Id. at 877, 424 S.E.2d at 16. Robertson brought to Garcia purchasers for Garcia's

home and presented an offer, which Garcia accepted, providing that the buyers would
assume the existing mortgage on Garcia's home, make a down payment, make another cash
payment ninety days after closing, and a final cash payment one year after closing. Prior
to accepting the offer, Garcia discussed the purchaser's financial status with Robertson,
and Robertson informed Garcia that she believed the buyer's income was sufficient to
support the payments but that owner financing would be necessary because the purchasers
had recently moved to Atlanta and started a new business. There was disagreement
between Garcia and Robertson as to whether Robertson assured Garcia that if the buyer's
defaulted on the first mortgage Garcia would be notified. The purchaser subsequently
defaulted on the first mortgage and the obligation to make payment to Garcia, at which
point Garcia sued Robertson and Unique Realty for fraud and breach of fiduciary duty. Id.
at 876-77, 424 S.E.2d at 15-16.

133. Id. at876, 424 S.E.2d at 15.
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to Garcia regarding that financial condition.' On the fiduciary duty
issue, the trial court found that Robertson exercised diligence, loyalty
and absolute good faith, and that no evidence in the record existed that
Robertson knew that the purchasers would subsequently experience
financial difficulties and default on their obligations.'

Finding that Robertson and Unique Realty had not breached their
fiduciary duty because such duty cannot include "an obligation to predict
accurately or guaranty the future financial condition or performance of
a third party,"' the appellate court in a full bench decision upheld
the trial court's grant of summary judgment in favor of the realtors.3 7

However, Presiding Judge McMurray delivered a strong dissent, stating
that issues of material fact remained with regard to the breach of
fiduciary duty issue.38' Specifically, Judge McMurray pointed out that
evidence existed that Robertson was aware during the sales negotiations
that the purchasers owned a house in Washington, D.C., and that such
ownership could impair the purchasers' ability to obtain external
financing. 9 Judge McMurray argued that this evidence alone may
have supported Garcia's claim that Robertson failed to disclose material
information regarding the financial status of the purchasers, and as
such, this issue should have been litigated at trial."' Judge McMur-
ray's dissent, which was joined by two other members of the court of
appeals, should serve as a warning to realtors and others involved in the
financing, sale, and acquisition of real estate that all matters material
to a particular transaction should be disclosed whenever possible.

The court of appeals delivered one other decision of note for Georgia
real estate agents and brokers in Crawley v. Sexton. '' In Crawley the
court of appeals held that a real estate broker who had entered an
exclusive agency contract with the ultimate purchaser of a piece of
property was not entitled to any commission when the initial offer from

134. Id. at 878, 424 S.E.2d at 16.
135. Id. (citing Clyde Chester Realty Co. v. Stansell, 151 Ga. App. 357,359,259 S.E.2d

639, 641 (1979) (agents obligated to exercise diligence, loyalty and absolute good faith on
behalf of principal)).

136. Id.
137. Id.
138. Id. at 879, 424 S.E.2d at 17 (McMurray, J., dissenting).
139. Id. at 879-80, 424 S.E.2d at 17 (McMurray, J., dissenting). Although Robertson

and Garcia agreed that external financing would not be necessary because the purchasers
were to assume the existing mortgage and make additional cash payments to Garcia,
nonetheless this information, according to Judge McMurray, would have been material to
Garcia's decision as to the financial condition of the purchasers. Id. (McMurray, J.,
dissenting).

140. Id. at 880, 424 S.E.2d at 17 (McMurray, J,, dissenting).
141. 207 Ga. App. 360, 427 S.E.2d 804 (1993).
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that purchaser delivered by the broker was rejected, even when that
purchaser acquired the property several months later for a different
price under different circumstances. 42 Real estate agent Crawley
brought suit against Sexton, alleging that Sexton hired him in October
1990 to act as Sexton's exclusive agent in purchasing a piece of property
for $240,000. At trial, the court determined that this initial offer of
$240,000 was rejected out of hand by the property's seller, but that the
seller and Sexton subsequently entered into a contract and consummated
the sale of the property for $175,000. The court also determined that the
seller had learned from a third party, not Crawley, that Sexton remained
interested in purchasing the property in question. 43 Based on these
facts, the trial court granted summary judgment to the purchaser.
Crawley appealed.'"

In its decision, the court pointed out that a real estate agent is
entitled to be compensated when he has been the procuring cause of the
sale of property, but when a seller does not use a broker's labor to help
complete the sale, he owes that broker nothing.'" In rendering its
decision, the court pointed out that the negotiations conducted by
plaintiff Crawley "went nowhere," and that his offer was rejected out of
hand.' " The court went on to say that Crawley "did nothing more to
bring about the purchase of the property."147 In conclusion, because
Crawley was not the procuring cause of the sale of the property, the
court found that Crawley was in no way entitled to a commission based
on his initial fruitless efforts to bring together a seller and purchaser of
property.'"

X. LANDLORD AND TENANT

Unlike recent years, the authors have found only a few landlord and
tenant cases decided during the survey period which are of significant
interest to real estate practitioners. One of these cases, Shaheen & Co.
v. Dickson,'49 involved the Georgia rule regarding the mitigation of

142. Id. at 364, 427 S.E.2d at 807-08.
143. Id. at 360-61, 427 S.E.2d at 805-06. The seller in Crawley was deposed for trial

and stated that he had heard from an attorney that Sexton was interested in purchasing
the property, and the seller subsequently contacted Sexton himself and sold the property
to Sexton after extensive negotiation. Id. at 361-62, 427 S.E.2d at 806.

144. Id. at 363, 427 S.E.2d at 807.
145. Id. (citing Hendrix v. Crosby, 76 Ga. App. 191, 193-94, 45 S.E.2d 448, 450 (1947)

and Sharp-Boylston Co. v. Lundeen, 145 Ga. App. 672, 673, 244 S.E.2d 622, 623 (1978)).
146. Id. at 364, 427 S.E.2d at 807.
147. Id.
148. Id.
149. 207 Ga. App. 328, 427 S.E.2d 825 (1993).
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damages in a lease contract. In Dickson appellant had leased commer-
cial space to appellee who later abandoned the premises and stopped
making rent payments. Appellant brought suit to recover past due rent
and moved for summary judgment. Appellee opposed the motion for
summary judgment on the grounds that appellant had not relet the
premises after appellee's abandonment and therefore had failed to make
any effort to mitigate its damages.W The trial court found the lease
valid and the appellee in breach through the abandonment and failure
to pay rent, but surprisingly denied appellant's motion for summary
judgment, stating that a genuine issue of material fact remained as to
the mitigation of damages issue."' 1

The court of appeals noted that in the motion for summary judgment
appellant had to bear the burden of establishing that no genuine issue
of material fact remained as to mitigation of damages (assuming that
mitigation was required).5 2 However, the court of appeals stated that
a landlord is not required to mitigate damages under Georgia law.'
A landlord may either terminate the lease, enter the premises and
obtain another tenant, and hold the original tenant liable for any
deficiency, or permit the premises to remain vacant and attempt to
collect the rent each month.' Finding the appellant fully authorized
to take the action that he did, namely no action whatsoever, the court
of appeals bluntly stated that the trial court had erred in denying
appellant's motion for summary judgment.55 The court held that, in
Georgia, the general rule establishing "the duty of a party suffering
from the breach of a contract to diminish, if possible, the damages, has
no application to a contract of lease.'"'56 The bluntness of the court of
appeals is not at all surprising to the authors because of the well-
established rule in Georgia that a landlord is not required to mitigate
damages in a lease breach situation.

In a particularly interesting case, which the court of appeals had
previously considered in 1988, the court addressed the issue of a tenant's

150. Id. at 328, 427 S.E.2d at 826.
151. Id., 427 S.E.2d at 825-26.
152. Id. The court pointed out that if mitigation of damages was required, appellee

would have the burden of proof as to the issue at trial, but in a motion for summary
judgment that burden would fall on the appellant to establish that no genuine issue of
material fact remained for trial. Id. See Lamb v. Decatur Fed. Say. & Loan Ass'n, 201 Ga.
App. 583, 411 S.E.2d 527 (1991).

153. 207 Ga. App. at 328, 427 S.E.2d at 826.
154. Id. at 329, 427 S.E.2d at 826.
155. Id.
156. Id. (quoting Peterson v. Midas Realty Corp., 160 Ga. App. 333,334,287 S.E.2d 61,

62 (1981)).
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right to re-enter formerly leased premises to remove tenant's trade
fixtures.15 In the first appearance of the case involving the parties to
Chouinard v. Leah Enterprises,'" the court of appeals upheld a trial
court's order finding landlord Chouinard entitled to possession of the
premises as a matter of law and awarding landlord approximately
$6,000 owed under the terms of the lease." 9 After a jury verdict
awarded the tenant approximately $6,000 in compensatory damages and
$25,000 in punitive damages based on the tenant's counterclaim of
conversion, Chouinard appealed to the court of appeals in October 1991.
In essence, the tenant based the action for conversion on the fact that
the landlord refused to allow Leah Enterprises to remove certain trade
fixtures located on the premises after the landlord dispossessed the
tenant of the premises in a separate proceeding.l"o In December 1988,
Leah Enterprises began vacating the premises and intended to return
the following day to remove the remainder of its property. Overnight,
acts of theft were committed on the premises and the landlord thereafter
refused to allow Leah Enterprises to enter the premises or to remove any
of the property therein. Leah Enterprises argued on appeal that it was
entitled to remove the property because it was personalty rather than
trade fixtures.16 '

The court disagreed with Leah Enterprises.'62  Citing the Black's
Law Dictionary definition of trade fixtures as "'[aIrticles placed in or
attached to leased property by the tenant, to facilitate the trade or
business for which he occupies the premises, or to be used in connection
with such business, or promote convenience and efficiency in conducting
it,'"' 6 the court found that the items that tenant wished to remove
clearly fit th definition of trade fixtures rather than personal proper-

157. Chouinard v. Leah Enters., Inc., 205 Ga. App. 206, 422 S.E.2d 204 (1992)
("Chouinardl ).

158. Leah Enters., Inc. v. Chouinard, 189 Ga. App. 744, 377 S.E.2d 514 (1988)
("Chouinard ,I).

159. Id. Chouinard H, in which landlord Chouinard was awarded $5,830 in principal
and $583 in attorney's fees on a claim for amounts owing under the terms of the lease, and
in which tenant Leah Enterprises was awarded $6,140 in compensatory damages and
$25,000 in punitive damages on a counterclaim based on landlord's refusal to allow tenant
to remove trade fixtures from the premises.

160. 205' Ga. App. at 207, 422 S.E.2d at 205.
161. Id.
162. Id. at 208-09, 422 S.E.2d at 206.
163. Id. at 207, 422 S.E.2d at 205 (quoting BLACK'S LAW DICTIONARY 638 (6th ed.

1990)).
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ty.'" Therefore, the case was about the tenant's right to remove trade
fixtures once its lease term expired in October 1987.

Citing the Georgia statute governing trade fixtures," the court
found that a tenant may remove trade fixtures erected by that tenant
during his lease term or while he is in possession of the premises under
the landlord, but that those remaining after the lease term will become
the property of the landlord."" Leah Enterprises argued that it was
a tenant "under the landlord" because the landlord continued to accept
rent during the dispossessory proceedings, and therefore it had a right
to remove the trade fixtures that it had placed on the premises. 67 The
court was not convinced by this reasoning and held that rent accepted
under such circumstances is not an acquiescence by the landlord of the
tenant's possession of the premises.'" As a result, Leah Enterprises
had no right to remove trade fixtures once its rightful possession of the
premises had ended upon completion of the dispossessory proceed-
ing.

169

The court in Chouinard II pointed out that the result in the case
would have been the same based on a strict reading of the lease terms
because the lease provided that Leah Enterprises could remove its trade
fixtures prior to expiration of the lease unless it was in default under the
lease.' Therefore, because Leah Enterprises was in default during
the dispossessory proceeding, its right to remove the trade fixtures had
been extinguished. 171 Under no circumstances, the court found, could

164. Id. (citing Currin v. Milhollin, 53 Ga. App. 270, 185 S.E. 380 (1936) and Ory v.
Tate, 211 Ga. 256, 85 S.E.2d 36 (1954) for the Georgia definition of trade fixtures).

165. Id. at 208, 422 S.E.2d at 205-06 (citing O.C.G.A. § 44-7-12 (1991)).
166. Id. 205 Ga. App. at 208, 422 S.E.2d at 205-06. Specifically, O.C.G.A. § 44-7-12

provides that during the "term of his tenancy or any continuation thereof or while he is in
possession under the landlord, a tenant may remove trade fixtures erected by him. After
the term and his possession are ended, any trade fixtures remaining will be regarded as
abandoned for the use of the landlord and will become the landlord's property." O.C.G.A.
§ 44-7-12 (1991).

167. 205 Ga. App. at 208, 422 S.E.2d at 206.
168. Id. (citing Cheeves v. Home, 167 Ga. App. 786, 307 S.E.2d 687 (1983) (rent

accepted merely because a tenant refuses to vacate the premises and insists upon a right
to remain there pending resolution of a dispossessory proceeding does not indicate a
tenancy at will) and Main Station, Inc. v. Atel I; Inc., 190 Ga. App. 205, 207, 378 S.E.2d
393, 395 (1989) (rent accepted by a landlord because a tenant refuses to vacate premises
does not amount to an acquiescence by such landlord of tenant's possession)).

169. Id.
170. Id.
171. Id.
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Leah Enthrprises rightfully re-enter the premises and remove trade
fixtures in which it no longer had a legal interest.172

One other case involving a unique landlord-tenant issue warrants
mention here. In Huntingdon II, Ltd. v. Chatham County Board of Tax
Assessors, 3 a case concerning a tax dispute in Chatham County, the
court of appeals upheld a trial court's grant of summary judgment in
favor of the Chatham County Board of Tax Assessors when the county
sought to revoke the tax exempt status of certain leased property.174

In 1989 Huntingdon entered into an agreement with Tidelands
Community Mental Health Center ("Tidelands") under which Hunting-
don gave Tidelands the right to use approximately 100,000 square feet
of space at a former hospital building owned by Huntingdon. Tidelands
operated a community health, mental retardation, and substance abuse
center and had leased the space for an out-patient program. In April
1990 the Chatham County Board of Tax Assessors revoked the tax
exempt status of the property. Huntingdon responded by arguing that
the agreement conveyed a leasehold estate rather than a usufruct, which
would be a nontaxable interest and result in taxation leveled at the
owner-larndlord, Huntingdon. 5  Pointing out that the agreement
stated the "intent of the parties to create a leasehold estate" and referred
to Huntingdon and Tidelands as "lessor" and "lessee," Huntingdon
argued that the intent of the parties and the language of the agreement
clearly created a leasehold estate. 76 Nonetheless, the trial court found
that, with an initial term of seven months and ten consecutive one-year
automatic renewal periods, and with Huntingdon's liability for all
repairs, taxes, maintenance, and insurance on the premises, the
relationship between Huntingdon and Tidelands was a usufruct.177

The appellate court agreed, finding that because Tidelands had only
a right to , possess and enjoy the premises for a period shorter than five
years, no estate passed out of landlord Huntingdon, and the relationship
created between the parties was a nontaxable usufruct.17 Because the

172. Id. at 209, 422 S.E.2d at 206.
173. 207 Ga. App. 466, 428 S.E.2d 605 (1993), which involved three separate cases on

appeal.
174. Id. at 469, 428 S.E.2d at 607.
175. Id. at 466-67, 428 S.E.2d at 606.
176. Id. at 467, 428 S.E.2d at 606.
177. Id. :The lease specifically provided that Huntingdon was responsible for all repairs

and maintenance, alternations to the premises when required, taxes and insurance, and
other sources of control for Huntingdon. Id.

178. Id. at 468, 428 S.E.2d at 607. The court pointed out that O.C.G.A. § 44-7-1 states
that "all renting or leasing of real estate for a period of time less than five years shall be
held to convey only the right to possess and enjoy such real estate, to pass no estate out
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issue contested was a tax dispute between Huntingdon and Chatham
County, and therefore, the statement of intent in the lease did not
control, the court held that it must interpret the actual provisions of the
lease in order to determine what interest was conveyed to Tidelands. 79

The court concluded that the level of control that Huntingdon main-
tained over the property and the actual language of the lease indicated
a usufruct, and therefore, Chatham County's categorization of the
relationship was correct.,"4

XI. EMINENT DOMAIN
As usual, Georgia courts were rather active in the area of eminent

domain during the survey period. Several cases are particularly
enlightening or instructive on issues important to Georgia practitioners.
In MARTA v. Funk,'' the court of appeals held that whether a
business property is unique has no bearing on the recoverability of
relocation expenses in a condemnation proceeding. 82 The court found
that the reason for allowing relocation expenses in a condemnation
proceeding is that a business is an "'incorporeal property right for which
compensation must be paid, and when the business location is taken, all
damages to the business, including relocation expenses, may be
recovered in addition to the value of the property itself.'"" In Funk
MARTA and Fulton County had condemned certain property Dr. Funk
owned and used as a medical office. At trial, experts testified for
MARTA and for Dr. Funk regarding the value of the property taken, and
these estimates ranged between $219,000 and $440,000. In addition, Dr.
Funk requested relocation costs of approximately $100,000.14 After
trial, the jury awarded a lump sum of $310,000 for property and
relocation expenses without specific allocation of amounts."

of the landlord, and to give only the usufruct...." 207 Ga. App. at 468,428 S.E.2d at 606-
07 (quoting O.C.G.A. § 44-7-1 (1991)). In addition, the Court pointed out that O.C.G.A.
§ 44-6-101 states that "'an estate for years does not involve the relationship of landlord and
tenant, in which relationship the tenant has no estate but merely has a right of use which
is very similar to the right of a hirer of personalty.'" 207 Ga. App. at 468, 428 S.E.2d at
607 (quoting O.C.G.A. § 44-6-101 (1991)).

179. 207 Ga. App. at 468, 428 S.E.2d at 607..
180. Id. at 469, 428 S.E.2d at 607.
181. 206 Ga. App. 868, 426 S.E.2d 623 (1992).
182. Id. at 871, 426 S.E.2d at 626.
183. Id. (quoting Bowers v. Fulton County, 221 Ga. 731, 146 S.E.2d 884 (1966) and

State Highway Dep't v. Clark, 123 Ga. App. 627, 181 S.E.2d 881 (1971)).
184. Id. at 868, 426 S.E.2d at 624.
185. Id. at 868-69, 426 S.E.2d at 624-25.
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MARTA and Fulton County appealed the jury's verdict on several
grounds, all surrounding the issue of the award for relocation expenses.
The trial court charged the jury on the question of uniqueness with
regard to the value of Dr. Funk's property, but it did not deliver such an
instruction regarding relocation expenses.186 This fact was one of
MARTA's bases for appeal of the jury verdict. MARTA argued that
relocation expenses are not to be awarded unless the property involved
is found to be unique..7 and cited Bowers v. Fulton County' in
support of that proposition. The court was not convinced, and instead
cited Heilman v. Department of Transportation,"19 in which the court
of appeals had held that business losses are recoverable only when the
property in question is unique, but that the concept of "business losses"
does not necessarily include the costs associated with relocating a
business. 90 The court in Funk also pointed out that this distinction
was made in Bowers as well and cited other Georgia cases in support of
its position.' 9' Therefore, the court found the policy reason for allow-
ing relocation expenses, namely that such expenses help to compensate
for the actual costs of relocation, was persuasive in removing any
requirement of uniqueness in order to allow recovery of those expens-
es.192

The court of appeals remained unconvinced by MARTA's arguments
and ruled that relocation costs were merely a portion of "just and
adequate compensation" as required under federal and Georgia

186. Id. at 869, 426 S.E.2d at 625.
187. Id. The court in Funk instructed the jury as follows:

You may not award compensation nor any relocation expenses that you find to be
unreasonable or unnecessary to place the owner back into substantially the same
monetary condition that he was in prior to the taking. In other words, defendant
seeks to recover here certain expenses for relocation. You will have to look at the
circumstances here and see how much it will cost him to relocate and be in
substantially the same position he was in prior to the taking of his property.
Obviously, if you give him more than that, you would take it from the condemn-
ees; and if you give him less than that, he would suffer a loss of his property with
respect to that. It's a jury question then as to what is a compensation for
relocation ....

Id.
188. 221 Ga. 731, 146 S.E.2d 884 (1966).
189. 206 Ga. App. at 870, 426 S.E.2d at 625 (citing Heilman, 162 Ga. App. 547, 290

S.E.2d 189 (1982)).
190. Id. at 870-71, 426 S.E.2d at 626 (citing Heilman, 162 Ga. App. at 548, 290 S.E.2d

at 190).
191. Id. (citing Department of Transp. v. Lewyn, 168 Ga. App. 283, 308 S.E.2d 684

(1983) (both renovation and unique floor arrangement costs allowed as just and adequate
compensation for relocation expenses in a commercial setting)).

192. Id. at 871, 426 S.E.2d at 626.
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condemnation law. 93 The Funk decision reaffirmed the importance of
relocation expenses as an element of just and adequate compensation,
within the -true meaning of that term, without a showing of the
uniqueness of the property.

In McConnell Drum Service, Inc. v. DeKalb County,'" the court of
appeals held that when MARTA and DeKalb County had sought an
aerial easement over a narrow strip of McConnell's property, summary
judgment at trial was improper because a genuine issue of material fact
remained regarding alleged consequential damage to the value of the
property from the loss of access to an adjoining rail line.195 DeKalb
County and MARTA had condemned a strip of McConnell's property over
which MARTA planned to build an elevated rapid rail track. Construc-
tion of the elevated track at the rear of McConnell's property effectively
cut off McConnell's access to the railroad lines adjacent to the property
and precluded McConnell from constructing a spur track onto the
property.'"

At trial, the court granted MARTA and DeKalb County's motions to
exclude evidence of damage to McConnelrs property interest by loss of
access to the railroad lines, and on appeal, McConnell argued that the
trial court had erred by refusing evidence of damages from this loss of
access.19 7 The court rejected the argument that the access to an
adjoining railroad line is a property right and that the loss of such
access rose to the level of a taking. 98 The court distinguished authori-
ty offered by McConnell in support of his position and held that no
property right existed, and therefore, there could have been no tak-
ing.'99 Based on the fact that there was no existing spur track nor an

193. Id. at 872, 426 S.E.2d at 627 (citing Olson v. United States, 292 U.S. 246, 255
(1934), in which the United States Supreme Court stated that a condemnee is "entitled to
be put in as good a position pecuniarily as if his property had not been taken. He must be
made whole but is not entitled to more.").

194. 205 Ga. App. 234, 421 S.E.2d 749 (1992).
195. Id. at 236-37, 421 S.E.2d at 751-52.
196. Id. at 234-35, 421 S.E.2d at 750. MARTA's plans called for condemnation of a

portion of the McConnell property as well as a portion of the adjoining landowners
property, which would prevent the construction of a spur track onto the McConnell
property from an adjoining rail line. Id. at 235, 421 S.E.2d at 750.

197. Id. at 235, 421 S.E.2d at 750.
198. Id., 421 S.E.2d at 750-51.
199. Id., 421 S.E.2d at 751. The McConnells had argued City of Atlanta v. Dinkins, 46

Ga. App. 19, 166 S.E. 429 (1932), was authority that a condemnee may be entitled to an
award of damages for loss of access to an existing spur track. The McConnell court,
however, pointed out that there was no pre-existing spur track or even an easement for the
building of same, and therefore Dinkins was distinguishable from the case before the court.
205 Ga. App. at 235, 421 S.E.2d at 751.
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easement for one, the court rejected a claim of taking for access to the
adjoining railway line.'

On the other hand, the court pointed out that McConnell was entitled
to present evidence at trial to establish that there were consequential
damages to the remaining property that resulted from the loss of access
to the railway line.2"' In other words, the court found no property
right was taken with respect to potential access to a rail line, but did
agree witth McConnell that there may have been consequential damages
to the value of the remaining property as a result of the reduced or
removed access. 0 2 Therefore, there was a factual issue regarding
consequential damages that should have been considered at trial, and
the court of appeals reversed the judgment of the trial court based on
this reasoning.208 The holding in McConnell is valuable as it provides
an excellent distinction between the taking of an existing property right
and the consequential damages suffered by a property owner where
access or some other potential benefit to the remaining property has
been hindered or destroyed.

In Bland v. Bulloch County,' the court of appeals reversed a lower
court's condemnation award based on a jury determination of value of a
portion of a condemnee's property that was taken for public use.205 At
issue in Bland was the value of a 15-acre, 250-foot wide strip of land
that diagonally crossed condemnee's 75-acre parcel of property. Bulloch
County was taking this strip for use as a limited access road. 6 At
trial, the court defined fair market value as the price which a willing
purchaser' would pay a willing seller, and provided other factors to be
considered by the jury in its computation of fair market value including
best use and reasonable use in the future.2 7 Finally, in describing
how the jury was to determine value of the taken portion of property, the
trial court instructed the members of the jury as follows:

In order to determine total damages in a case of this kind and in this
case, you should make every effort to determine the fair market value
of the entire tract of property Mr. Bland owned before any of it was
taken, and then you should make every effort to determine the fair

200. 205 Ga. App. at 235, 421 S.E.2d 750-51.
201. Id. at 236-37, 421 S.E.2d at 752.
202. Id., 421 S.E.2d at 751-52.
203. Id.
204. 205 Ga. App. 317, 422 S.E.2d 223 (1992).
205. Id. at 320, 422 S.E.2d at 226.
206. Id. at 317, 422 S.E.2d at 224.
207. Id. at 317-18, 422 S.E.2d at 224.
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market value of what was taken, the 15.84 acres, and considering that
part that was taken as part of the whole.' °

In essence, this jury instruction described a pro rata determination of
value; specifically, the jury was instructed to determine the market
value of the entire tract of land and then to assign a proportionate value
to that part taken by the county.2°9 Mr. Bland based his challenge to
the jury instruction on the argument that different portions of the same
piece of property may have different values based on location or
terrain.210 In addition, it is also accepted that smaller individual
parcels will sell for a greater aggregate price than if all of the property
was sold together in a wholesale manner.2  Therefore, the 15-acre
strip at issue could be worth far more as an individual parcel of property
than as simply one-fifth of Mr. Bland's entire parcel.

In acknowledging Mr. Bland's arguments, the appellate court stated
that a pro rata method of value determination is not necessarily proper
"because the value of the part taken is not dependent on the size of the
whole."212  Furthermore, the court found that the pro rata method
"does not accommodate variations in the value of different parts of a
tract."2 13 Finally, the court pointed out that "[elven if the whole tract
is constant and has no varying features upon it, the fair market value
of the whole if it were sold (wholesale) may be less than the fair market
value of a number of equal pieces sold individually to separate buyers
(retail)."214

The court found no authority in Georgia for the proposition that the
value of property taken is a pro rata value of the whole from which it is
taken.2 15 The court pointed out that the rule in Georgia is that the
jury is to award "the market value of the property actually taken."216

Determining a parcel's value based on its pro rata value as a portion of
a larger parcel is unfair to the condemnee, the court reasoned, because
it does not adequately compensate the landowner for the true "fair

208. Id. at 318, 422 S.E.2d at 225 (quoting jury instructions).
209. Id.
210. Id. at 319, 422 S.E.2d at 225.
211. Id.
212. Id.
213. Id.
214. Id.
215. Id. at 319-20, 422 S.E.2d at 226 (citing Reed v. City of Atlanta, 136 Ga. App. 193,

195, 220 S.E.2d 492, 494 (1975)).
216. Id. at 320, 422 S.E.2d at 226 (quoting Reed v. City of Atlanta, 136 Ga. App. 193,

195, 220 S.E.2d 492, 494 (1975)).
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market value" of the property taken.21 As a result, the court found
the jury charge erroneous and invalidated the lower court decision.218

In yet another condemnation decision, the court of appeals in Colonial
Pipeline Co. v. Williams21 9 held that a trial court in condemnation
proceedings shall have the discretion to determine whether the evidence
showed that the subject property is suited for a use different from the
existing use, and the court may consider such evidence in its determina-
tion of value.220 For this reason, a trial court's decision to admit or
exclude such evidence in a condemnation proceeding will be reversed
only wher there has been a clear abuse of that court's discretion.22'
The general rule in Georgia is that a property owner may recover
consequential damages resulting from condemnation to compensate for
losses incurred to the remaining property as a direct result of that
taking.22 2  In other words, a proper measure of damages is the
diminution in the market value of the property just prior to the taking
compared with the market value just after the taking.2m

In Williams, an expert witness had testified that the condemnee would
suffer $20,000 to $24,000 in losses as a result of the taking. That
assessment was based on the fact that the taking would deprive the
condemnee of the full value of one of the subdivided residential lots.224

As the court pointed out, however, this testimony is problematic in that
"it values the remaining property as if the land were already subdivid-
ed." 22  Citing Georgia authority, the court pointed out that where a
different use of property is possible or probable, a jury cannot evaluate
the property as though the new use were an accomplished fact; the jury
can only consider the new use to the extent that it affects the market
value of the property on the date of the taking.22

6 Interestingly, the
court in Williams pointed to the fact that the condemnee's expert witness
may have better served the condemnee's argument had the witness not

217. Id.
218. Id.
219. 206 Ga. App. 303, 425 S.E.2d 380 (1992).
220. Id. at 304, 425 S.E.2d at 381.
221. Id. (citing Department of Transp. v. Great S. Enters. Inc., 137 Ga. App. 710, 713,

225 S.E.2d 80, 83-84 (1976)).
222. Id.
223. See generally Simonv. Department of Transp., 245 Ga. 478, 265 S.E.2d 777 (1980)

(consequential damage is considered a portion of loss incurred as direct results of the
taking); Department of Transp. v. Pilgrim, 175 Ga. App. 576, 333 S.E.2d 866 (1985) (the
proper measure of consequential damages to the remainder is the diminution in market
value of the remainder just prior to taking as compared to market value after such taking).

224. 206 Ga. App. at 303, 425 S.E.2d at 381.
225. Id. at 304, 425 S.E.2d at 381-82.
226. Id. (citing Great S. Enters., 137 Ga. App. at 713, 225 S.E.2d at 80).

1993] 393



MERCER LAW REVIEW

given reasons for his valuation because those reasons appeared to be
speculative and therefore rendered his opinion without foundation in the
eyes of the court.227 The court of appeals ordered a new trial in the
matter based on the erroneous admission of the challenged expert
testimony.2' This case should give pause to a practitioner in a
condemnation case when the condemnee plans to argue a diminution of
value based on a planned subdivision or other potential change in the
nature or use of the property.

The final case which warrants mention in this section is Taylor v.
Jones County,2 2 9 in which the Georgia Court of Appeals considered the
truly novel issue of whether a condemnee may present evidence to a jury
that establishes that a quasi-public authority, as opposed to a county or
municipality, will pay a condemnation award. In Taylor Jones County
had condemned Taylor's tract of land for a county reservoir, but the
Macon-Bibb County Water and Sewage Authority ("Authority") was to
bear the cost and expenses of the reservoir. Taylor appealed the
condemnation award of a special master based on his contention that the
trial court erred in granting a motion in limine prohibiting him from
introducing evidence that the Authority and not the county would
provide the funds for the condemnation."O Citing a 1991 case, the
County argued that the identity of a payor in a condemnation is
irrelevant to a fair determination of fair market value of property and
that it would "prejudice the county for the jurors to consider the award
not being paid for by county taxpayers."231 At trial, the court ruled
that the identity of the payor was not an issue and should not be
commented upon by either party. 2 Finding that the decision as to
whether to admit such evidence was within the discretion of the trial
court, the court of appeals found Taylor's appeal without merit."'

In addition, Taylor appealed the condemnation award based on the
trial court's refusal to allow Taylor to present evidence regarding
business losses, including expenses for the removal of certain business
equipment. Taylor argued that although his property was in a
residential zoning district, nonetheless it was used for business purposes,

227. Id. at 305, 425 S.E.2d at 382 (citing Merritt v. Department of Transp., 147 Ga.
App. 316, 320, 248 S.E.2d 689, 693 (1978), rev'd on other grounds, 243 Ga. 52, 252 S.E.2d
508 (1979)).

228. Id.
229. 205 Ga. App. 628, 422 S.E.2d 890 (1992).
230. Id. at 628, 422 S.E.2d at 891.
231. Id. at 629, 422 S.E.2d at 891-92 (citing Denton v. Con-Way S. Express, 261 Ga.

41, 42-43, 402 S.E.2d 269, 270 (1991)).
232. Id., 422 S.E.2d at 892.
233. Id.
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and therefore, the loss of such property for its dual residential-business
use would result in the necessity of purchasing separate residential and
commercial tracts. As a result, Taylor argued that he would incur great
business losses as a result of his unique situation."' However, finding
that Taylor had property elsewhere serving as his primary business
location, the court held that Taylor was not conducting an established
business on the property nor was the property a location that could not
be duplicated. 5 A condemnee is entitled to present evidence as to the
valuation of condemned property under either a fair market value theory
or based on the property's unique or peculiar value, but not under both
theories. 3S In conclusion, the court was faced with two particularly
interesting arguments made by condemnee Taylor. In each instance,
however, the court of appeals found that the trial court was correct in
using its discretion to limit the evidence presented in the condemnation
proceeding. 7

XII. MISCELLANEOUS CASES
In a significant recent development, the court of appeals ruled in

Ramey v. Leisure, Ltd.,"3s that when defects in construction cannot be
discovered through the exercise of ordinary due diligence, the burden
rests on a builder-vendor to inform a purchaser of any construction
problems of which the builder is aware."S The court held that when
actual fraud, which includes an element of intentional deception, is the
basis of an underlying action, the statute of limitations period is tolled
until the construction defect is actually discovered."4°

In Ramey the purchaser of a house in Sky Valley, Georgia, brought
suit against the builder of the house for fraudulent concealment of a
material defect in the construction of the house. The footings were
improperly poured and the foundation was improperly constructed when
the house was completed in 1980. Furthermore, the house was
completed' before the local building inspector conducted a proper
inspection as required by the Sky Valley city building code. Brannon,

234. Id. at 629-30, 422 S.E.2d at 892.
235. Id. it 630, 422 S.E.2d at 893.
236. Id. See generally Department of Transp. v. Vest, 160 Ga. App. 368, 287 S.E.2d 85

(1981), and Department of Transp. v. Willis, 165 Ga. App. 271, 299 S.E.2d 82 (1983), both
of which present the rule that a condemnee is not entitled to argue valuation of condemned
property under both a fair market and a unique value theory.

237. 205,Ga. App. at 629, 422 S.E.2d at 892.
238. 205:Ga. App. 128, 421 S.E.2d 555 (1992).
239. Id. at 130, 421 S.E.2d at 557.
240. Id. at 129,421 S.E.2d at 557 (citing Hayne v. Wylly, 199 Ga. App. 811,406 S.E.2d

94 (1991)).
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who purchased the house in 1983 from the prior owner, discovered the
defects in 1988 while making some repairs to a storm door. He
subsequently paid nearly $30,000 to correct the improper footing. He
filed suit in 1990 for negligent construction, and the appellant answered
by raising the statute of limitations, as a defense. Brannon amended his
complaint in May 1991 to include fraud, based on the assertion that
appellant-builder was aware that the foundation was negligently
constructed and had sought to avoid discovery of the defect by failing to
have the house properly inspected."' At trial, the court refused to
grant the builder's motion for a directed verdict, and the jury awarded
compensatory damages in the amount spent by Brannon to make the
repairs in 1988.2

On appeal, the court interpreted O.C.G.A. section 9-3-31 2 to provide
that fraud claims are governed by a four-year statute of limitations.24

However, the court stated that the limitation period is tolled when a
party commits an act of actual fraud which conceals the existence of the
cause of action even after the exercise of reasonable diligence. 5

Fraud requires an intentional deception by false representation or
concealment of a material fact.' When actual fraud is the underlying
action, the court held, no independent fraud is required for tolling the
statute of limitations, and such period is tolled until a plaintiff discovers
or should have discovered the fraud. 7

The court of appeals found that the evidence presented at trial
authorized a finding of concealment of the defect in construction, based
on the fact that the builder did not comply with the normal inspection
procedure in the area.' The court found that Brannon could not
reasonably have been expected to discover the defect in his normal
inspection of the house.2 9 Because the builder's fraud concealed the
defect, the statute of limitations was tolled until Brannon's discovery of
that defect.

250

The Ramey decision is particularly interesting in light of an earlier
decision by the Supreme Court of Georgia regarding fraudulent

241. Id. at 128-29, 421 S.E.2d at 556-57.
242. Id.
243. O.C.G.A. § 9-3-31 (1982).
244. 205 Ga. App. at 129, 421 S.E.2d at 557.
245. Id.
246. Id.
247. Id.
248. Id. at 130, 421 S.E.2d at 557.
249. Id., 421 S.E.2d at 558.
250. Id.
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concealment of a material defect. 1 The Georgia Supreme Court has
held that negligence claims involving property damage must be brought
by a plaintiff within four years of "substantial completion" of the
building, pursuant to O.C.G.A. section 9-3-30.252 As a result, when no
fraud is asserted, plaintiffs must assert claims for negligent construction
based on 'a construction defect within four years after substantial
completion of the building. Absent fraud, even when a plaintiff does not
or could not know about a defect in construction, a claim for negligent
construction will not stand after four years pass from the substantial
completion of a building.'

XIII. LEGISLATIVE DEVELOPMENTS

There were several legislative developments during the survey period
that will have an immediate and significant impact upon real estate
practitioners in Georgia. Among these are the passage of environmental
legislation, modifications of the Uniform Commercial Code, and additions
to Georgia's lien statutes. The authors will highlight the provisions of
several recent acts of the Georgia General Assembly, but recommend
that all practitioners familiarize themselves with the technical aspects
of the acts referred to in this survey.

In its 1993 session, the General Assembly amended the Georgia
Hazardous Site Response Act ("HSRA"),2 4 which imposes requirements
on owners of contaminated property and generators of hazardous
waste.2 6 HSRA requires property owners to report to the Georgia
Environmental Protection Division ("EPD") any property that contains
"reportable quantities" of hazardous substances." The Department
of Natural Resources ("DNR") will define the concept of "reportable
quantities" based on promulgated regulations. 7 Consequently, the
regulations promulgated by DNR may require reporting in situations in
which low levels of hazardous substances have been detected, in which
case the reporting requirements would relate to properties that might

251. See Corporation of Mercer Univ. v. National Gypsum Co., 258 Ga. 365,368 S.E.2d
732 (1988).

252. 258 Ga. 365, 366, 368 S.E.2d 732, 733; O.C.G.A. § 9-3-30 (1982).
253. 205 Ga. App. 128, 129-30, 421 S.E.2d 555, 557-58.
254. O.C.GA. § 12-8-3 (1992).
255. See generally O.C.G.A. §§ 12-8-94 and 12-8-97 for specific regulations and require-

ments.
256. O.C.GA. § 12-8-97(d) (Supp. 1993).
257. Id. § 12-8-93.
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not otherwise have been originally contemplated within the parameters
of HSRA.258

In addition, the General Assembly amended the notice requirements
for deeds and other conveying instruments with respect to environmental
concerns. Prior to the latest amendment, HSRA provided that a
"hazardous site" note was to be placed on all recordable deeds and
instruments for a property on, which hazardous substances had been
found."' Such a notice acts as a cloud on title to the property. As
amended, the Act requires notice that a property is a "hazardous site"
only when the EPD has evaluated the property in question 'and has
made a determination that corrective action is required.' An owner
whose property the EPD has determined contains reportable quantities
of a hazardous substance shall be required to file a "County Record
Notice" in the form of an affidavit within forty-five days of the receipt of
notice that the EPD has determined that corrective action is needed. 1'
While the 1993 amendments to the Georgia Superfund Act2 2 indicate
the General Assembly's concern with protecting the marketability of
property, the amendments and the specificity of their requirements
nevertheless indicate the General Assembly's continuing and increasing
concern with environmental issues in Georgia.

In addition, the General Assembly revised the Georgia Uniform
Commercial Code 2" during the survey period, creating the Georgia
Superior Court Clerks Cooperative Authority ("Authority") to provide a
central state entity for the collection and distribution of information,
services, and materials for Georgia superior court clerks.26" The
Authority shall prescribe forms for financing statements, amendments,
and terminations for all Georgia counties and also provide a central

258. Id. § 12-8-97. At the time of the drafting of this survey, the authors were unaware
of the scope of the reporting obligation because the Department of Natural Resources had
not yet issued the rules and regulations concerning reporting. However, the authors do
expect that the regulations will be broader than any previously employed in Georgia.

259. O.C.G.A. § 12-8-97 (1992).
260. Id. § 12-8-97(b) (Supp. 1993).
261. See O.C.G.A. § 12-8-97(c) (Supp. 1993). It is significant to point out that County

Record Notices are not required until the EPD has determined that corrective action is
required and until that corrective action has been contested and resolved adversely to the
property owner. The original Georgia Superfund Act provides an administrative procedure
by which a property owner may challenge the determination of the EPD, and only after
such procedure has been exhausted must a property owner file the County Record Notice
affidavit'as required by O.C.GA. § 12-8-97(c).

262. O.C.GA. § 12-8-90 to -97 (1992 & Supp. 1993).
263. O.C.G-. § 11-1-101 to-12-102 (1982 & Supp. 1993).
264. See O.C.G.A. § 15-6-94 (Supp. 1993).
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depository for financing statements and related documents. 6

O.C.G.A. section 11-9-401 provides that, as of July 1, 1994, security
interests may be perfected by filing a financing statement with the clerk
of the superior court in any Georgia county.m Financing statements
covering crops, minerals, or fixtures must be filed in the real estate
records with the superior court clerk in the county in which the affected
real estate is located.26 7 The amended Code also provides that a
financing statement complying with the requirements of this section
must be filed in order to perfect an interest in goods which are or are to
become fiktures related to real estate to be included in the central
index.2 'Finally, after July 1, 1994, pursuant to the creation of
O.C.G.A. section 11-12-102,269 a real estate mortgage may not be filed
as a fixture filing under O.C.G.A. section 11-9-402.27o

In an 6ffort to improve and assist the free flow of information
regarding financing statements, the General Assembly amended
O.C.G.A. section 119-407271 to provide that the Authority shall develop
and implement a central index system which includes information
regarding financing statements, amendments, assignments, continuation
statements, 'and terminations.272  Additionally, the Authority will
provide oral confirmation of the existence of an entry in the central
index within one day of the receipt of a request for such information. 27

1

In order to accommodate this goal, O.C.G.A. section 15-6-61274 has
been amended to require Georgia's superior court clerks to transmit to
the Authority, within one day of filing, such financing statements,
amendments, assignments, continuation statements, terminations, or
releases of collateral.2 75

265. O.C.G.A. § 15-6-94(b)(5) (Supp. 1993).
266. Id. § 11-9-401(1).
267. Id.
268. Id. § 11-9-401 (1982 & Supp. 1993).
269. Id. § 11-12-102 (Supp. 1993).
270. Id. § 11-9403(6). Specifically, O.C.G.A. § 11-9-403(6) provides that
[a] real estate mortgage filed prior to July 1, 1994, which is effective as a fixture
filing under subsection (6) of Code Section 11-9-402 remains effective as a fixture
filing until the mortgage is released or satisfied of record or its effectiveness
otherwise terminates as to the real estate. On and after July 1, 1994, a real
estate mortgage may not be filed as a fixture filing under Code Section 11-9-402.

O.C.G.A § 1i-9-403(6) (1993).
271. O.C.G.A. § 1l-9-407 (Supp. 1993).
272. Id. § 11-9-407(3).
273. Id.
274. Id. § 15-6-61.
275. Id. § 15-6-61(a)(13).
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The General Assembly also created additional rights for lessors of
goods that become fixtures to real property, while preserving the priority
of a lessor's perfected interest in the fixtures over the interest of an
owner of real property to which the fixture is attached.at Even when
a lease agreement does not create a security interest in a lessor of
fixtures, the interest of that lessor is perfected by filing a financing
statement as a fixture filing pursuant to the statute.277

Finally, the General Assembly made significant changes in the
Georgia lien statutes, creating the Commercial Real Estate Broker Lien
Act27s and adding to the Mechanics and Materialman's Liens stat-
ute279 . The Broker Lien Act provides brokers essentially the same
protection afforded materialmen or contractors by granting a real estate
broker a lien upon commercial real estate in the amount of the agreed
compensation between the broker and the seller or landlord of the real
estate.8 A broker must record a claim of lien within ninety days after
the closing of the transaction or after the tenant takes possession of a
leased premises."ss In addition, the lien claimant has up to one year

276. Id. § 11-2A-309. A lessor's perfected interest in fixtures has priority over the
interest of a real property owner when (i) the interest of the property owner arose before
the goods became fixtures and the interests of the lessor is perfected by a fixture filing
before or within ten days from the date on which the goods became fixtures; or (ii) the
lessor's interest is perfected by a fixture filing before the property owner's interest is
recorded. Furthermore, O.C.G.A. § 11-2A-309(5) provides that the perfected or unperfected
interest of a lessor in fixtures shall have priority over the conflicting interest of a property
owner when (i) the fixtures are readily removable and the lease is enforceable prior to the
time that goods become fixtures; (ii) the conflicting interest is a lien upon the property
after the lease is enforceable; (iii) the property owner has consented in writing to the lease
or has otherwise disclaimed an interest in the fixtures; or (iv) the lessee has a right to
remove the goods as against the property owner. However, it is interesting to note that
under the statute, a lessor's interest in fixtures is subordinate to conflicting interests of a
property owner under a construction mortgage recorded prior to the time that the goods
became fixtures if those goods do become fixtures prior to the completion of construction.
This appears to make sense based on the general priority rules used in construction
mortgage situations. O.C.GA. § 11-2A-309(5) (1993).

277. Id.
278. Id. § 44-14-602 (Supp. 1993).
279. Id. § 44-14-361.
280. Id. § 44-14-602. The authors refer all interested practitioners to the specific

provisions of O.C.G.A. § 44-14-602 in order to determine whether the facts of a specific
situation fit within the fairly detailed requirements of the Code section. In essence, a
broker has a lien when that broker has entered into a written listing agreement or other
agreement for a management sale or a lease of commercial property and when that broker
has procured a person or entity ready, willing, and able to enter into and who actually
enters into a lease or a purchase or other conveyance of the commercial real property on
terms acceptable to the owner, when evidenced by written agreement.

281. O.C.G.A. § 14-44-602(c) (Supp. 1993).
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from the date she records the lien to file suit to enforce the lien.ss
When a lien is based upon an option to purchase or lease, the broker
must commence the action within six months of the conveyance of the
property by exercise of such option.'

With respect to mechanics and materialmen's liens, the General
Assembly added O.C.G.A. section 44-14-361.5,' which provides,
effective January 1, 1994, protection for a person having a right to a
lien, but without privity of contract with the contractor or property
owner.2 5 A contractor or property owner is required to file a Notice of
Commencement with the superior court clerk in the county in which a
project is located within fifteen days after the contractor commences
work on the property.' A copy of such notice is to be posted on the
project site. 7 In addition, the owner, his agent, or the contractor is
required to give a copy of the notice to any subcontractor, materialman,
or other individual who makes a written request for the notice.'
Subcontractors or materialmen have up to thirty days following the first
delivery of goods or services or within thirty days of the Notice of
Commencement, whichever is later, to provide the Notice to Contractor
as required by the statute.2 9 The General Assembly designed this
amendment to protect materialmen and subcontractors who are not in
privity of contract with the contractor, but who are providing goods,
services, or labor for the improvement of property.

282. 'Id. § 44-14-602j)(1).
283. Id.
284. Id. '§ 44-14-361.5.

285. Id. The lien statute now provides that:
any person having a right to a lien who does not have privity of contract with the
contractor and is providing labor, services, or materials for the improvement of
property shall, within 30 days from the filing of the Notice of Commencement or
30 days'following the first delivery of labor, services, or materials, to the property,
whichever is later, give a written Notice to Contractor as set out in subsection (c)
of this Code section to the owner or the agent of the owner and to the contractor
for a project on which there has been filed with the clerk of the superior court a
Notice of Commencement ....

O.C.GA. § 44-14-361.5(a) (Supp. 1993).
286. Id. § 44-14-361.5(b) (Supp. 1993).
287. Id.
288. Id.
289. O.C.G.A. § 44-14-361.5(a)(5) (Supp. 1993).
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