Local Government Law
by I. Perry Sentell, Jr.*
It was a year delineated by domestic demand for definitive deconstruc-

tion. Accordingly, both judicial and legislative attention focused like a
laser upon local government law. In the fashion of a deer paralyzed in
the headlights, students of the subject could proudly proclaim: "It's our
time!" Their problematic quandaries and analytical conundrums beamed
a scintillatingly significant signal: If one can not stop thinking about
tomorrow, neither can one forget yesterday. This survey attempts to
capture the yesterday of Georgia local government law.
I.

MUNICIP

WITES

Power
In the realm of governmental authority, the Georgia Supreme Court
resolved two challenges to the exercise of municipal power. Plaintiffs in
Tuten v. City of Brunswick' contested the municipality's effort to
exchange a public park for land owned by a church. Rejecting municipal
reliance upon statutory authority for property exchanges "in the best
interest of the municipal corporation, 2 the court construed that
authority in context.3 Both history and structure, the court reasoned,
confined the exchange power's applicability to cemetery lots and personal
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1. 262 Ga. 399, 418 S.E.2d 367 (1992).
2. O.C.G.A. § 36-37-6(c) (1993).
3. 262 Ga. at 400, 418 S.E.2d at 367. The court relied upon the statutory construction
maxim, Noscitura sociis. Id. at 401 n.1, 418 S.E.2d at 368 n.1. For analysis of this maxim
in Georgia statutory construction, see R. Perry Sentell, Jr., The Canons of Constructionin
Georgia: 'Anachronisms In Action, 25 GA. L. REV. 365 (1991).
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property as specially enumerated in an immediately preceding provision.4 Thus confined, the authorization did not free the municipality
from advertisement and bidding requirements for disposition of the
public park.'
Walker v. City of WarnerRobins" afforded the municipal effort a more
favorable fate. In that case, the court initially declared the municipality
possessed of both constitutional and charter authority to condemn
private property for flood control facilities.' Thus fortified, the municipality received summary judgment entitling it to enter the property and
conduct a preliminary survey prior to filing its condemnation petition.'
Consequently, the property owner's effort to bar that entry suffered an
injunction.9
B.

Officers and Employees
From a number of perspectives, the survey period focused upon
municipal officers and employees. As for the election process itself,
Walters v. City of Dublin'0 featured a charter provision prohibiting a
municipal "appointed officer or employee" from election to office."
Holding that prohibition not to reach prior volunteer service as a
noncompensated member of two municipal boards,12 the supreme court

4. 262 Ga. at 400-01, 418 S.E.2d at 368 (citing O.C.G.A. § 36-37-6(b) (1987 & Supp.
1992)). The court observed that these provisions, all originally enacted together in 1976,
became separate subparagraphs only upon formulation and adoption of the Official Code
of Georgia Annotated. Id. at 401, 418 S.E.2d at 368.
5. Id. at 403, 418 S.E.2d at 370. "The power to swap and trade cemetery lots and
personal property of limited value remains just that-and nothing more." Id. at 404, 418
S.E.2d at 370. Accordingly, the court declared the proposed exchange in issue ultra vires
and reversed the trial court's refusal to enjoin the transaction. Id. at 404-05, 418 S.E.2d
at 370-71. Justice Fletcher and Presiding Justice Bell dissented. Id. at 405, 418 S.E.2d
at 371.
6. 262 Ga. 551, 422 S.E.2d 555 (1992).
7. Id. at 552, 422 S.E.2d at 556. The court relied upon GA. CoNsT. art. IX, § 2, para.
5.3 (1983); and 1978 Ga. Laws 3081, 3082-3083. 262 Ga. at 552, 422 S.E.2d at 556.
8. 262 Ga. at 552, 422 S.E.2d at 556. "A city does not have to institute condemnation
proceedings or compensate property owners as a prerequisite to entering their land to
conduct a preliminary survey, although a city is responsible for all damages to the property
that occurs during its entry." Id., 422 S.E.2d at 557.
9. The court thus affirmed the trial judge's issuance of the injunction. Id., 422 S.E.2d
at 556.
10. 262 Ga. 265, 417 S.E.2d 144 (1992).
11. Id. at 266, 417 S.E.2d at 144. The charter prohibited any such "officer or employee"
from participating in any municipal election. Id.
12. I.e., Board of Education and Housing Authority.
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rejected a challenge to the member's election to the municipal council.18
The court reasoned that the member's prior service had constituted him
neither an "appointed officer" nor an "employee" within the meaning of
the disqualification.'
Post-election or employment concerns went to a range of facets. In
Dixon v. City of Perry, 5 a terminated police officer attacked the validity
of a municipal ordinance requiring public safety personnel to reside
within 8.75 miles of city hall.' 6 In turning back that protest, the court
first rejected a contention that the ordinance was precluded by a general
statute prohibiting residency requirements. 7 The court emphasized
that this ordinance contained no residency requirement. 8 Additionally,
the court denied challenger's equal protection argument. 9 The court
held that the ordinance expressly embraced the facially valid purpose of
insuring prompt responses to emergencies, a purpose the challenger had
been unable to dispute.'
The promotion process for police officers attracted the court of appeals'
attention in Atkinson v. City of Roswell.2 On the one hand, the court
observed the police chief's admitted noncompliance with personnel rules
in making promotions within the department.2 That failure subjected
the municipality to an action in breach of contract 2 for nominal

13. 262 Ga. at 265-66, 417 S.E.2d at 144. The challenged contestee had resigned from
these memberships before taking office as a member of the council. Id.
14. Id. The court thus affirmed the trial judge's dismissal of the challenge. Id.
In yet another period decision on the election process, the supreme court held that a
noncandidate voter in a municipal election does not have standing to contest the results
of the election. Popham v. City of Kennesaw, 262 Ga. 676,676,424 S.E.2d 780,780 (1993).
The court did observe, however, that a more recently enacted statute, O.C.G.A. § 21-3-421
(1987 & Supp. 1992), does permit an aggrieved elector to file an election contest under
specified circumstances. 262 Ga. at 676 n.1, 424 S.E.2d at 780 n.1.
15. 262 Ga. 212, 416 S.E.2d 279 (1992).
16. Id. at 214, 416 S.E.2d at 279. The ordinance specified its intent to have public
safety personnel within a 15 minute commuting distance of city hall for purposes of prompt
responses to emergencies. Id.
17. Id. (citing O.C.G.A. § 45-2-5 (1990)).
18. Id., 416 S.E.2d at 280. Moreover, there was no contention that the actual effect of
the ordinance was to require police officers to reside within the municipality. Id.
19. Id at 213, 416 S.E.2d at 280.
20. Id. It was not enough, the court explained, that the challenger clearly disagreed
with the municipality's reasoning. Id. The court affirmed the trial judge's grant of
summary judgment for the municipality. Id. at 214, 416 S.E.2d at 280.
21. 203 Ga. App. 192, 416 S.E.2d 550 (1992).
22. Id. at, 193, 416 S.E.2d at 552. The rules required notification of job openings. Id.
23. Id. The court noted the supreme court's reversal, in Precise v. City of Rossville, 261
Ga. 210, 403;S.E.2d 47 (1991), of the court of appeals' sovereign immunity approach to
municipal contract responsibility. 203 Ga. App. at 194, 416 S.E.2d at 552. For discussion
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damages." On the other hand, the court concluded that the rules
neither limited the chief's discretion in making promotions' nor
assured plaintiffs of any benefits not afforded them." Accordingly, the
court held plaintiffs were entitled to no actual damages.
Finally, the police officer in Poole v. State2'sappealedhis conviction
of breaching a statute declaring violation of oath of office a felony."
Emphasizing language requiring officers to "truly demean" themselves
for the municipality's "best interest," the challenger hoisted the
constitutional complaint of vagueness. 3'
Although conceding the
potential, the supreme court possessed no qualms about the challenger's
conduct in pawning a confiscated handgun to obtain money for his
personal use. That conduct was "no less than conversion," the court
declared, and challenger "could not reasonably have been surprised" that
he had "violated his sworn duty as a police officer. 3
C.

Openness
The Georgia "Open Records Act"3 is one of the means of informing
the governed about the workings of government.3 Access to records

of the episode, see R. Perry Sentell, Jr., Municipal Sovereign Immunity and Breach of
Contract: The Supreme Court Correctsthe Course, GEORGIA'S CITIES, Sept. 20, 1991, at 14.
24. I.e., damages sufficient to cover the costs of litigation. 203 Ga. App. at 195, 416
S.E.2d at 553.
25. Id. at 196,416 S.E.2d at 553. I.e., regarding the chiefs decision as to which officers
to promote.
26. Id. I.e., no evidence questioned the chiefs equal consideration of all eligible
candidates for the positions, and the same persons would have been promoted even had the
rules been followed. Id. at 192-93, 416 S.E.2d at 551.
27. Id. at 195, 416 S.E.2d at 553. Plaintiffs had shown no impairment of any property
interest. Id. at 197, 416 S.E.2d at 554.
28. 262 Ga. 718, 425 S.E.2d 655 (1993).
29. Id. at 718, 425 S.E.2d at 656. O.C.G.A. § 16-10-1 (1992): "Any public officer who
wilfully and intentionally violates the terms of his oath as prescribed by law shall, upon
conviction thereof, be punished by imprisonment for not less than one nor more than five
years..
30. 262 Ga. at 719, 425 S.E.2d at 657.
31. Id. at 720, 425 S.E.2d at 657. "Thus, we need not reach the question whether
O.C.GA. § 16-10-1, read with the oath, might be vague as to some conduct since it is clear
it is not vague in light of [the officer's] conduct." 262 Ga. at 720, 425 S.E.2d at 657. The
court thus affirmed the conviction. Id.
Justice Fletcher dissented on grounds that the officer should have been prosecuted under
O.C.G.A. § 16-8-4 (1992), for theft by conversion. 262 Ga. at 720, 425 S.E.2d at 657
(Fletcher, J., dissenting).
32. O.C.G.A. §§ 50-18-70 to -121 (1990 & Supp. 1993).
33. For background and discussion, see R. Perry Sentell, Jr., The Omen of "Openness"
in Local Government Law, 13 GA. L. REV. 97 (1978).
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entails administrative costs, however, a fact recognized by the Act
itself." In McFrugal Rental of Riverdale, Inc. v. Garr,' the supreme
court mediated the tensions inherent in the statute's authorization of a
fee for the cost of providing access."6 Professing a narrow construction,
the court would approve a fee "only when the citizen seeking access
requests copies of documents or requests action by the custodian that
Specifically, the
involves an unusual administrative cost or burden."
court condemned the municipal effort to charge the inspecting citizen for
the cost of hiring a temporary employee to supervise the inspection."
Vacating the trial judge's approval of the fee, therefore, the court
remanded the case for further proceedings.'
D.

Regulation
The municipal regulation of business operates across a broad historical
The current survey period's
expanse in local government law.4
contributions to the saga addressed sexually suggestive entertainment.
The contested ordinance in Yarbrough v. City of Carrollton41 prohibited
on the premises of liquor license holders "any form of entertainment
which consists of the wetting or soaking of the upper torso of a female
or the pelvic areas of a male or female."42 Illustrating the provisions
unnecessary infringement on protected speech, the supreme court
observed that the prohibition would bar "the showing of television
programs depicting children wearing bathing suits in a swimming
pool."'
Clearly, the court asserted, "the ordinances ... proscribe
conduct involving the exposure of the human body where alcoholic
Because that proscription was insufficiently
beverages are sold."

34. O.C.GA. § 50-18-71 (1990 & Supp. 1992) authorizes the charge of a fee.
35. 262 Ga. 369, 418 S.E.2d 60 (1992).
36. Id. at 369, 418 S.E.2d at 61. Plaintiff sought to inspect minutes of council
meetings, zoning maps, and municipal ordinances. Id.
37. Id. 'rhus, a fee may not be imposed ...when a citizen seeks only to inspect
records that are routinely subject to public inspection. ..."Id.
38. Id.
here was not sufficient evidence, the court said, to determine whether
supervision was necessary or whether the fee was reasonable. Id. at 370, 418 S.E.2d at 61.
39. Id.
40. See, e.g., R. Perry Sentell, Jr., Discretion in GeorgiaLocal Government Law, 8 GA.
L. REV. 614 (1974); Reasoning by Riddle: The Power to Prohibit,9 GA. L. REv. 115 (1974);
Local Government Regulation: "AscertainableStandards"vs. "UnbridledDiscretion",GA.
COUNTY GovERNMENT MAGAzINE, Dec. 1989, at 19.
41. 262 Ga. 444, 421 S.E.2d 72 (1992).
42. Id.at 444, 421 S.E.2d at 73.
43. Id.
44. Id.
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narrow in relation to protected speech, the court enjoined its enforcement against the challenger.'
The court afforded similarly disabling disposition to the ordinance
featured in Pel Asso, Inc. v. Joseph,4 a measure expressly devoted to
"suppressing the secondary effects associated with business establishments offering nude dancing as entertainment." 7 Observing the
ordinance to prohibit "what it defines as 'total nude dancing,""' and to
restrict "what it defines as 'partial nude dancing,"'49 the court held that
neither definition met the requirement "that the incidental restriction
of free speech be no greater than is essential. " ' Accordingly, the court
declared the measure not only "unconstitutional as an improper exercise
of the police powers," 1 but additionally void for vagueness.52 Finally,
the court condemned the ordinance's permit requirement for partially
nude dancing.'
"The absence of ascertainable standards leaves the
granting or denying of permits to the uncontrolled discretion of the Chief
of Police, which is incompatible with the requirements of due process.' 54
The court thus reversed the trial judge's refusal to enjoin municipal
enforcement.55

45. Id. Justice Fletcher dissented. Id., 421 S.E.2d at 74 (Fletcher, J., dissenting).
46. 262 Ga. 904, 427 S.E.2d 264 (1993).
47. Id. at 904, 427 S.E.2d at 265.
48. Id. at 905, 427 S.E.2d at 265. This definition, the court said, "would include a
female guest dancing at a private pool-side party while wearing a bikini swim suit which
failed to cover her buttocks." Id. at 906, 427 S.E.2d at 266.
49. Id. at 904, 427 S.E.2d at 265. As for this definition, the court said that "to stretch
a point, the definition would include a child appearing before its parents at bath time in
a 'total state of nakedness.'" Id. at 907, 427 S.E.2d at 266.
50. Id. at 906, 427 S.E.2d at 266. The court drew this requirement from Paramount
Pictures Corp. v. Busbee, 250 Ga. 252, 297 S.E.2d 250 (1982). 262 Ga. at 906, 427 S.E.2d
at 266.
51. 262 Ga. at 906, 427 S.E.2d at 267.
52. Id. at 908, 427 S.E.2d at 267. Of"total nude dancing," the court said that "a female
dancer appearing topless but with a relatively modest skirt would not be in 'a total state
of nakedness,' but would certainly be 'without the protection or benefit of the minimal
coverings required for partial nude dancing.'" Id. Of"partial nude dancing," the court said
that "[a] person of common intelligence would not be able to say with confidence whether
a female dancer wearing a halter top and brief shorts would be within or without the
definition...." Id., 427 S.E.2d at 268.
53. Id. at 909, 427 S.E.2d at 268.
54. Id. Likewise, the court agreed with the challenger that the ordinance's permitting
"revocation of a partial nude dancing license on the ground that any of a broad array of
persons connected to the license has committed a crime, is overbroad." Id.
55. Id. at 910, 427 S.E.2d at 269. Justices Fletcher and Hunstein dissented in part.
Id.
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E. Contracts
The somewhat convoluted factual sequence of Googe v. Florida
International Indemnity Co.' pressed the supreme court to decide a
novel issue in the law of municipal contracts. Essentially, claimants'
decedent drowned in a swimming pool operated by a municipal-county
recreation department,5 7 a department not an agent of the sponsoring
municipality.' Although the municipality possessed liability insurance
waiving its tort immunity, 9 the department carried no such policy and
was otherwise protected by sovereign immunity" The resulting issue
was whether claimants were third-party beneficiaries of the municipality's insurance policy with power to have that policy judicially reformed
to cover the recreation department.6 1
The court acknowledged the general rule denying liability claimants
third-party status as, to liability policies, as well as the rule's exception
when the liability coverage is legislatively mandated. 2 Here, however,
the municipality had voluntarily obtained its insurance; the coverage
was not statutorily required.'
Holding the exception in check,
therefore, the court was "unwilling to extend to members of the public
the status of third-party beneficiaries of municipal liability insurance

56. 262 Ga. 546, 422 S.E.2d 552 (1992).
57. Id. at 546, 422 S.E.2d at 552. Claimants alleged causative negligence on the part
of the department's lifeguard. Id.
58. Id. This was the unquestioned ruling of the superior court in an action brought by
claimants against the municipality. Id.
59. Id. at 549,422 S.E.2d at 554. The drowning occurred in 1986 while the GA. CONsT.
art. I, § 2, para. 9 (1983) permitted a municipality to waive its immunity to the extent of
any liability insurance obtained. 262 Ga. at 549, 422 S.E.2d at 554.
60. 262 Ga. at 547, 422 S.E.2d at 553. This was the unquestioned ruling of the
superior court once claimants amended their complaint to name the recreation department
as a defendant. Id.
61. Id. This issue came to the supreme court via a certified question from the Eleventh
Circuit, United States Court of Appeals, in an action by the insurer to declare its
nonliability (under its insurance policy with the municipality) to the department. Id. at
546, 422 S.E.2d at 552 (citing Florida Intl Indem. Co. v. City of Metter, 952 F.2d 1297
(11th Cir. 1992)).
62. Id. at 548, 422 S.E.2d at 553-54. The exception "is based on the theory that the
General Assembly's mandate of liability coverage confers on the members of the public
third-party beneficiary rights vis-a-vis those policies." Id., 422 S.E.2d at 554.
63. Id. at 550, 422 S.E.2d at 555.
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contracts."' Accordingly, the court denied claimants standing to seek
the insurance policy's reformation.'
F

Finances
At least two municipal concerns with finance, cutting in opposite
directions, pervaded the survey period. The first concern regarded
municipal revenues receivable and was addressed by the supreme court
in City of Atlanta v. Collins." Specifically, the case raised the issue "of
which political subdivisions in a county must receive a lower percentage
of revenue from the local option sales tax when a qualified municipality
increases its percentage of the county's population according to the latest
census."6 7 In response, the court traced the structure of the "Joint
County and Municipal Sales and Use Tax Act," providing for an
original county-municipal agreement on the distribution of sales tax
proceeds.6 9 The Act provides for modifications of that distribution
formula when municipalities experience population changes.70 In the
absence of an agreed-upon modification, the growing municipality is
treated as "absent" under the original agreement and receives additional
sales tax revenues. 1 The court held those increases "should come from
the tax proceeds allocated to all the qualified municipalities" in the
county,' and "the percentage allocated to the county does not change
when a minority municipality elects to become absent from the
certificate."73
The period's second financial concern went to municipal revenues
payable and was addressed by the court of appeals in Circle H Develop-

64. Id. "he public policy concern for compensating victims of governmental negligence

is balanced, we believe, by its concern, heretofore adequately protected by the doctrines of
sovereign and governmental immunity, that the public purse not be emptied by the claims
of injured members of the public." Id.
65. 1d.
66. 262 Ga. 261, 417 S.E.2d 141 (1992).
67. Id. at 264, 417 S.E.2d at 142.
68. O.C.G.A. §§ 48-8-80 to -95 (1982).

69. 262 Ga. at 262, 417 S.E.2d at 142. In this case, the original agreement had given
the county 35% of the proceeds, with the remaining 65% being distributed among the
county's qualified municipalities, Id.

70. Id. at 262-63, 417 S.E.2d at 143. Modifications can come by way of a new
agreement between the county and the municipalities, or, in the absence of an agreement,
by virtue of provisions of the statute. Id. at 263, 417 S.E.2d at 143.
71. O.C.G.A. § 48-8-89 (1982 & Supp. 1993).
72. 262 Ga. at 263, 417 S.E.2d at 143.
73. Id. The court advised the largest (protesting) majority municipality in the county
that if it "desires an additional remedy as a majority city, it should seek a change in the

statute from the General Assembly." Id.
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ment, Inc. v. City of Woodstock. 4 Specifically, the case raised the issue
of municipal liability for debts of a nonexistent "community improvement
district." That issue emerged from an agreement between the municipality and the developer of an industrial park. The parties agreed to create
an improvement district to levy taxes to pay for upgrading a park water
pipe." This was followed by a three-way arrangement between the
developer, the municipality (as the proposed district's administrative
body), and a bank.76 Under that arrangement, the bank loaned the
developer money to be repaid by taxes from the district. After the loan
and upon discovery that the improvement district was never created, the
bank sued the developer who then brought a third-party action against
the municipality."
The court reviewed the arrangement and held the municipality free
from liability.7" Being itself without power to incur debt unauthorized
by referendum, the municipality had signed the agreement merely as the
improvement district's administrative body.
With the district's
noncreation, the municipality's status never materialized and it "could
not have been a party to and thus cannot be liable for breach of the
Agreement."79
G.

Liability
The period under scrutiny unfolded a wide array of liability claims
against municipalities.s' Primarily, these were ultimately resolved in
74. 206 Ga. App. 473, 425 S.E.2d 891 (1992).
75. Id. at 474, 425 S.E.2d at 892. The court described the "community improvement
district" (CI) method of financing- "The local legislation generally designates the local
government as the administrative body for the CID. In its capacity as the administrative

body of the CID, the local government is able to incur debt without a voter referendum--something it could not do as a local government per se-because the debt is an
obligation not of the local government but of the CID alone, supported by the CID's power
to levy taxes on nonresidential real property within the district." Id.
76. Id. All parties were under the assumption that the community improvement
district had been validly created at that point. However, the necessary local legislation
was never enacted. Id.
77.

Id.

78. Id. at 477, 425 S.E.2d at 894.
79. Id. at 475, 425 S.E.2d at 893. The court also rejected arguments that the
municipality could be held liable for breaching an agreement to create an improvement
district, that'quasi contractual recovery from the municipality should be possible, and that
the municipality had engaged in fraudulent misrepresentation. The court thus affirmed
the trial judge's grant of summary judgment for the municipality. Id. at 477, 425 S.E.2d
at 894, 895.
80.

See generally R. PERRY SENTELL, JR., THE LAW OF MUNICIPAL TORT LIABILITY IN

GEORGIA (4th ed. 1988); R. Perry Sentell, Jr., Georgia Local Government Tort Liability:
The "Crisis" Conundrum, 2 GA. ST. U. L. REV. 19 (1986); R. Perry Sentell, Jr., Local
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the court of appeals. The court illustrated the traditional "function"
analysis of responsibility in City of Atlanta v. Chambers,"1 claims
arising from plaintiffs' collision with a garbage truck. Reversing
summary judgment against the municipality's "governmental function"
defense, the court found sufficient evidence that the "garbage collection
service was operated primarily as a public service and not as a source
of revenue.
The court asserted, "if public service is primary and
profit only incidental, the City has municipal immunity,"83 and held
plaintiffs deficient in meeting their burden of showing otherwise."
The court employed a similar approach in McDay v. City ofAtlanta,"
a wrongful death action for a prisoner who retrieved his confiscated
pistol from a police office and killed himself.,
Rejecting plaintiffs'
reliance on municipal failure to provide a "holding center," the court
designated prison maintenance "a purely governmental function.""7
Yet another familiar facet of municipal responsibility emerged in
Carter v. Georgia Power Co.," an action for injuries to a pedestrian
struck by a falling limb. -The court acknowledged street liability
potential,89 but emphasized that "[tihe evidence.., establishes that the
city had no actual notice of the danger of falling limbs from the tree in
Government Tort Liability: The Summer of'92, 9 GA. ST. U. L. REV. 405 (1993).
81. 205 Ga. App. 834, 424 S.E.2d 19 (1992).
82, Id. at 835-36, 424 S.E.2d at 21.
83. Id. at 836, 424 S.E.2d at 22. "Nothing in the affidavit of appellees' expert negates
the evidence that, regardless of whether revenues may have exceeded expenditures or
expenditures may have exceeded revenues in any given year, the over-all character of the
garbage collection operation was as a service primarily for the benefit of the public, rather
than primarily as a source of revenue for the City.' Id.
84. Id. at 836-37, 424 S.E.2d at 22. "Construing the evidence most favorably for
appellees, they did not meet their burden of producing evidence 'that would take the
garbage collection service outside a governmental function and convert it into a ministerial
one.'" Id.
85. 204 Ga. App. 621, 420 S.E.2d 75 (1992).
86. Id. at 621, 420 S.E.2d at 76. The prisoner had been left unattended and
unrestrained while he examined the statement which he had given the police. He left the
interview room and went into an unoccupied office where he found the pistol. Id.
87. Id. at 622, 420 S.E.2d at 77. The court affirmed the trial judge's grant of summary
judgment for the municipality. Id.
In Harden v. Burdette, 204 Ga. App. 733, 420 S.E.2d 626 (1992), another action against
a municipality and its police officer, the court relied upon the supreme court's decision of
last year in Hiers v. City of Barwick, 262 Ga. 129, 414 S.E.2d 647 (1992), to reaffirm that
municipal participation in the Georgia Interlocal Risk Management Agency thereinafter
"GIRMA"] operated, under GA. CONST. art. I, § 2, para. 9 (1983 & Supp. 1993), to waive
governmental immunity to the extent of the insurance obtained. 204 Ga. App. at 734,420
S.E.2d at 628.
88. 204 Ga. App. 77, 418 S.E.2d 379 (1992).
89. See O.C.G.A. § 32-4-93 (1991).
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question and the evidence creates no issue for the jury in regard to
constructive knowledge.' °
Several claimants sought to avoid the immunity defense by asserting
City of Atlanta v.
alternative claims for municipal nuisances.91
Chambers illustrated the tactic for claimants injured by a municipal
garbage truck. Although acknowledging evidence that the driver was
intoxicated, had been charged with driving under the influence some
three years earlier, was known by co-employees to become intoxicated off
the job, and had been involved in nonintoxicated mishaps on the job, the
court rejected the nuisance contention.93 Evidence showing no prior
municipall knowledge of the employee's dangerous condition, the court
asserted, "it follows that the City cannot be held to have incurred
liability for its alleged maintenance of that dangerous condition after
knowledge thereof.' 4
The supreme court evidenced similar disdain for the nuisance
complaint in City of Atlanta v. Metropolitan Atlanta Rapid Transit
Authority. 5 There, decedent had collided with a bus in a reversible
lane of traffic governed by a municipal signal flashing a yellow "X" in
each direction." Reversing the court of appeals, 7 the supreme court

90. 204 Ga. App. at 78, 418 S.E.2d at 380. "The undisputed testimony of the
eyewitnesses establishes that the limb which fell, though it was in fact decayed, appeared
normal." Id.
See also the survey period case of City of Atlanta v. Atlantic Realty Co., 205 Ga. App. 1,
421 S.E.2d !113(1992): "Consequently, we find that the city was performing a ministerial
function in improving the streets and sidewalks. Therefore, the defense of sovereign
immunity was not available to the city." Id. at 3-4, 421 S.E.2d at 116.
91. Fortreatment of "nuisance" liability in Georgia local government law, see R. PERRY
SENTELL, JR., THE LAW OF MUNIcIPAL TORT LIABILITY IN GEORGIA 117-34 (4th ed. 1988);
R. Perry Sentell, Jr., MunicipalLiability in Georgia: The "Nuisance"Nuisance,12 GA. ST.
B.J. 11 (1975); R. Perry Sentell, Jr., GeorgiaCounty Liability:NuisanceorNot?,43 MERCER
L. REV. 1 (1991).
92. 205 Ga. App. 834, 424 S.E.2d 19 (1992).
93. Id. at 837, 424 S.E.2d at 23. The court also expressed problems with the "duty"
requisite of nuisance: "The act of becoming intoxicated while on the job was obviously
personal to: the City's employee, and was certainly not in furtherance of his employment
with the City." Id. at 838, 424 S.E.2d at 23.
94. Id. (emphasis added).
95. 262! Ga. 743, 425 S.E.2d 862 (1993).
96. Id. 't 744, 425 S.E.2d at 863-64. Plaintiffs had settled with the bus (MARTA), and
MARTA cross complained for contribution against the municipality. Id., 425 S.E.2d at 863.
97. City of Atlanta v. Metropolitan Atlanta Rapid Transit Auth., 204 Ga. App. 387,419
S.E.2d 330 (1992). That court reasoned that municipal maintenance of the traffic signal
with knowledge that it was confusing to the driving public was a nuisance. Id. at 390, 419
S.E.2d at 333.
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deemed the factual setting to convert the issue "into one of law.'
The
court noted the signal's compliance with both national and state
standards as well as its nondefective operation." "The condition here,
then, is a widely approved means of traffic control of which the driving
public is charged with knowledge.""° The court held, "as a matter of
law, that the flashing yellow ' did not
create a continuously hazardous
1°1
condition amounting to a nuisance."
Civil rights contentions ("Section 1983")"~ constituted yet another
attempt at skirting the bounds of immunity.' 3 As instance of the
exercise, plaintiff in Armour v. Davidson' 4 claimed to be a victim of
a municipal policy allowing warrantless arrests and detention.'
Affirming summary judgment for the municipality, the court of appeals
noted the city manager's contradicting affidavit'" and stressed
plaintiff's burden to allege a series of incidents. 7 The court concluded
that the plaintiff's affidavit "only allege[d] proof of a single incident of
errant behavior, which cannot constitute a sufficient basis for imposing
liability on the City."" s
The court countenanced the same result in Poss v. City of North
Augusta,1 "e an action for wrongful death resulting from decedent's
pursuit by municipal police."' Plaintiff, the court attested, must
allege deprivation "of a constitutional right by one who was acting under
color of state law or custom."
That requirement, in turn, mandated

98. 262 Ga. at 745, 425 S.E.2d at 865. Generally, the court agreed, nuisance is a fact
question for the jury. Id.
99. Id. The signal was included in the "Georgia Driver's Manual." Id.
100. Id. at 746, 425 S.E.2d at 865.
101. Id.
102. 42 U.S.C. § 1983 (1988).
103. See generally R. PERRY SENTELL, JR., GEORGIA LOCAL GOVERNMENT LAWS
ASSIMILATION OF MONELL: SECMON 1983 AND THE NEW "PERSONS" (1984).
104. 203 Ga. App. 12, 416 S.E.2d 92 (1992).
105. Id. at 13, 416 S.E.2d at 93. Plaintiff alleged an altercation with municipal
officials, his arrest without a warrant, and his detention until a warrant was obtained some
two hours later. Id. at 12, 416 S.E.2d at 92.
106. Id. at 13,416 S.E.2d at 93. The affidavit stated that the municipality's formulated
policy against warrantless arrests and detention was "made known to all police officers who
are trained in said policy and expected to abide therewith." Id.
107. Id.
108. Id.
109. 205 Ga. App. 894, 424 S.E.2d 73 (1992).
110. Id. at 894, 424 S.E.2d at 73. Plaintiffs decedent was riding in a car driven by an
unlicensed 15-year-old friend who was pursued into Georgia from South Carolina for failing
to pay for gasoline. The Georgia municipal police joined the chase upon the car's entry into
the state. Id.
111. Id. at 895, 424 S.E.2d at 74.
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the showing of "an impermissible or corrupt policy which is intentional
and deliberate." 12 Instead, this municipality had promulgated
guidelines for high speed chases: "The very existence of these regulations is sufficient to rebut any unsubstantiated allegation" of deliberate
indifference or gross negligence."'
On several occasions, the court made reference to Georgia's "ante litem
notice" requirement, the statutory command of written notice of claim to
the municipal governing authority within six months of the offending
event. 114 One reference was merely in confirmation of prior determinations that "Itihenotice provisions of that statute do not apply to actions
filed pursuant to 42 U.S.C. § 1983.""' Another disposition appeared
more novel in thrust: "Nothing in this statute requires ante litem notice
for claims by joint tortfeasors against municipalities for contribution." 16 Finally, City of Atlanta v. Atlantic Realty Co."' focused the
issue of "to whom" the requisite notice must be tendered." s The court
declared substantial compliance with the statute when claimant's
written notice "was sent to the department of the claims investigator of
government as directed by the Assistant City Attorthe municipal
9
ney."

112. Id. (quoting City of Cave Spring v. Mason, 252 Ga. 3, 310 S.E.2d 892 (1984)).
113. Id. The court affirmed the trial judge's grant of summary judgment for the
municipality. Id.
114. O.C.G.A. § 36-33-5 (1987). For discussion, see R. PERRY SENTELL, JR., THE LAW
OF MuNICIPAL TORT LIABILITY IN GEORGIA 145-74 (4th ed. 1988); R. Perry Sentell, Jr.,
Georgia Municipal Tort Liability: Ante Litem Notice, 4 GA. L. REV. 134 (1969); R. Perry

Sentell, Jr., Ante Litem Notice: Cause for Pause, Urban Ga. 24 (Oct. 1978).
115. Armour v. Davidson, 203 Ga. App. 12, 12,416 S.E.2d 92,93 (1992) (Plaintiff failed

to recover for warrantless arrest and detention.).
116.

City of Atlanta v. Metropolitan Atlanta Rapid Transit Auth., 204 Ga. App. 387,

389,419 S.E.2d 330,332 (1992), reu'd on othergrounds, 262 Ga. 743,425 S.E.2d 862 (1993)
(Plaintiff failed to recover for alleged nuisance of flashing yellow "V governing reversible
lane of traffic.). Of a somewhat contrary sentiment, in Sims v. City of Alpharetta, 207 Ga.

App. 411, 428 S.E.2d 94 (1993), the court held the ante litem notice requirement to apply
to a counterclaim if that counterclaim arises out of tort rather than contract. Id. at 412,
428 S.E.2d at 95. In this case, defendants had responded to the municipal effort to enjoin
their use of premises in violation of zoning ordinances by filing a counterclaim for

municipal harassment and interference with their business relations. The court held the
notice mandate to cover this counterclaim. Id. at 411-12, 428 S.E.2d at 94-95.
117. 205 Ga. App. 1,421 S.E.2d 113 (1992)(Municipality sued for negligence in carrying
out a street improvement project).
118.

For discussion of this issue, see R. PERRY SENTELL, JR. THE LAW OF MUNICIPAL

TORT LIABILITY IN GEORGIA 168-72 (4th ed. 1988).
119. 205 Ga. App. at 3, 421 S.E.2d at 116.
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Plaintiffs frequently assert claims against individual officials as well
as the municipality itself.12 Instances of the period included McDay
v. City of Atlanta, 2 ' the death action for the prisoner who shot himself
at the police station. Assessing the claim against the police chief for
improper training and supervision, the court viewed those functions as
"discretionary" rather than "ministerial."' 2 Accordingly, the chief
could be held liable only if he acted with "wilfulness, malice, or
corruption."' 23 Under that standard, the court held, neither the chief
nor the arresting officers lost their official immunity. 24
The court applied a similar analysis in City of Atlanta v. Chambers,'12 a case involving a claim against the public works commissioner
for damage caused by an errant garbage truck. "The acts and omissions

of the Commissioner of which complaint is made involved a discretionary
function of his office and he is immune from 2liability unless he acted
with wilfulness, malice, fraud, or corruption."
As for the official's personal liability, Kennedy v. Johnson127 featured

a council member's action against the city manager for releasing the
contents of a recorded telephone conversation."
Positing the appropriate statute, 129 the court found the claim deficient in two respects.

120. For background on official and personal liability, see R. Perry Sentell, Jr., Georgia
Local Government Officials: Rights for Their Wrongs, 13 GA. L. REV. 747 (1979); R. Perry
Sentell, Jr., IndividualLiability in GeorgiaLocal Government Law: The HauntingHiatus
of Hennessy, 40 MERCER L. REV. 303 (1988); R. Perry Sentell, Jr., Local Government Tort
Liability: The Summer of'92, 9 GA. ST. U. L. REv. 405, 423 (1993).

121. 204 Ga. App. 621, 420 S.E.2d 75 (1992).
122. Id., 420 S.E.2d at 76. The court made that assessment under the supreme court's
leading decision on the issue, Hennessy v. Webb, 245 Ga. 329, 264 S.E.2d 878 (1980).
123. 204 Ga. App. at 622, 420 S.E.2d at 77 (quoting Hennessy v. Webb, 245 Ga. 329,
330-31, 264 S.E.2d 878, 880 (1980)). The court emphasized that "[mierely styling a suit
against a public officer as one brought against him personally does not deprive him of any
immunity to which he might otherwise be entitled for his official acts." Id. (citing
Hennessy v. Webb, 245 Ga. 329, 331, 264 S.E.2d 878, 880 (1980)).
124. Id. The officers' "mere failure to anticipate an unforeseeable act is not evidence
of malice, wilfulness, or corruption such as would vitiate the immunity to which they are
entitled." Id.
125. 205 Ga. App. 834, 424 S.E.2d 19 (1992).
126. Id. at 839, 424 S.E.2d at 24. Again, the court relied upon the standards of
Hennessy. Id.
127. 205 Ga. App. 220, 421 S.E.2d 746 (1992).
128. Id. at 220, 421 S.E.2d at 747. The conversation was between the council member
and the mayor and contained racial references to the city manager. Id.
129. Id. at 221, 421 S.E.2d at 747 (citing O.C.G.A. § 36-33-4 (1987)). ("Officers of a
municipal corporation shall be personally liable to one who sustains special damages as the
result of any official act of such officers if done oppressively, maliciously, corruptly, or
without authority of law.").
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First, plaintiff had failed to plead the requisite "special damages."'
Second, plaintiff's evidence failed to show that defendant acted
"oppressively, maliciously, corruptly, or without authority of law." 3'
Aside from peculiarly "governmental" issues, facets of a more general
torts complexion emerged in several cases of the period. For example,
City of R~me v. Jordan32 turned upon the tort element of "duty," the
33
duty of police officers to respond to emergency requests for help.
3
Reversing the court of appeals,
the supreme court held that "there
can be no: liability based on a municipality's duty to protect the general
public."3 5 Otherwise, municipal liability would exceed that imposed
on private parties. 3 The court would recognize a theory of nonfeasance liability only "where there is a special relationship between the
individual and the municipality which sets the individual apart from the
general public and engenders a special duty."'37 That relationship
required the municipality's "explicit assurance" of aid, knowledge of
possible harm from inaction, and the injured party's "justifiable and
detrimental reliance."3 8
The evidence in Jordan failing to show
plaintiff's awareness of any municipal promise of assistance, the court
deemed plaintiff deficient under the requirement of detrimental
39
reliance.
Likewise concerned with emergency assistance, Ramsey v. City of
Forest Park40 involved a municipal ambulance service making charges
only for transporting persons to a hospital.' 4 ' That service, the court

130. Id.

131. Id. at 222, 421 S.E.2d at 748. "[N]o evidence was presented either that [the city
manager's) participation in the decision to release the contents of the tapes was outside the
scope of his authority as city manager or that he acted maliciously." Id.
132. 263 Ga. 26, 426 S.E.2d 861 (1993).
133. Id. at 27, 426 S.E.2d at 862, Plaintiff suffered an attack in her home by her
husband's sister's estranged husband, having been told by the sister over the telephone
that she would call the police. Upon making the call, the sister was told by the dispatcher
that a police car was on its way to plaintiffs home. Id. at 30, 426 S.E.2d at 864.
134. Jordan v. City of Rome, 203 Ga. App. 662, 417 S.E.2d 730 (1992).
135. 263 Ga. at 28, 426 S.E.2d at 863.
136. Id., 426 S.E.2d at 862. The court reasoned that "the abrogation or waiver of
sovereign immunity in Georgia did not create a duty on the part of a municipality where
none existed before." Id.
137. Id., 426 S.E.2d at 863 (emphasis added).
138. Id., at 29, 426 S.E.2d at 863.
139. Id. at 30,426 S.E.2d at 864. The court thus reversed the court ofappeals' reversal
of the trial judge's decision that the municipality owed no duty to the plaintiff. Id.
140.

204 Ga. App. 98, 418 S.E.2d 432 (1992).

141. Id, at 100, 418 S.E.2d at 434. A service technician responded to an emergency call
at plaintiffs home, and examined plaintiff who was complaining of chest pains. Plaintiff

refused to be transported to a hospital and suffered a heart attack the next day. Id. at 98,
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of appeals held, enjoyed the statutory immunity provided for "those
persons who perform ... emergency services for no remuneration."142
The court was convinced "that a fee charged by a governmental
organizationto assist in defraying the administrative costs of 'transporting a person to a hospital' is not the equivalent of receiving remuneration for providing stated 'emergency care,' within the meaning of [the
statute]."'"
The municipality was less successful, in Ekarika v. City of East
Point,'" in analogizing to yet another general tort statute, the "Recreational Property Act." 141 In Ekarika plaintiff claimed damage infficted
by a police vehicle, 1" and urged municipal waiver of immunity under
the motor vehicle insurance statute.147 The municipality responded
that its police officer immunity was no more subject to waiver than that
provided by the Recreational Property Act.'
Rejecting that response,
the court drew a sharp delineation: "The Recreational Property Act is
a general immunity statute, limiting liability of both public and private
land owners ....
[The police immunity statute] is a governmental
immunity statute and is subject to the waiver of immunity provision of
[the motor vehicle insurance statute]. " 149 Accordingly, the court held
that the municipality had waived its immunity for negligent acts of
police officers to the extent of its liability insurance. 5 '

418 S.E.2d at 432-33.
142. O.C.G.A. § 31-11-8 (1991). The statute protects persons licensed to render
emergency care from responsibility for civil damages when rendering the care in good faith
and without remuneration. Id. The court said the statute was to assist "in the overall
preservation of public order by encouraging 'good Samaritan' conduct toward unfortunate
state citizens in need of emergency medical service." 204 Ga. App. at 99, 418 S.E.2d at
433.
143. 204 Ga. App. at 101, 418 S.E.2d at 434 (emphasis added). Further, the court
elaborated, "[wihat may constitute a remuneration to a private 'person' may not reward
and constitute remuneration to a governmental organization having to control its public
expenditures carefully while providing 'emergency medical services' to those within its
boundaries." Id. The court thus affirmed the trial judge's summary judgment for the
municipality. Id
144. 204 Ga. App. 731, 420 S.E.2d 391 (1992).
145. O.C.G.A. §§ 51-3-20 to -26 (1982).
146. 204 Ga. App. at 731-32, 420 S.E.2d at 391. The statute declaring municipal
immunity for acts of its police officers is O.C.G.A. § 36-33-3 (1987).
147. 204 Ga. App. at 732, 420 S.E.2d at 391. The statute permitting local government
waiver of immunity for operation of motor vehicles is O.C.G.A. § 33-24-51 (1990).
148. 204 Ga. App. at 732-33, 420 S.E.2d at 392. For that argument, the municipality
relied upon Welch v. Douglas County, 199 Ga. App. 269, 404 S.E.2d 450 (1991).
149. 204 Ga. App. at 733, 420 S.E.2d at 392.
150. Id. The court reversed the trial judge's grant of the municipality's motion for
judgment on the pleadings. Id.
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H. Zoning
Historically, the local government's power to zone is not absolute; the
power accommodates various limitations and exceptions. One issue of
exception, recognized and refined over time, involves local government
zoning's applicability to local government property.151 This issue arose
during the survey period in the case of Macon-Bibb County Hospital
Authority v. Madison.152 Whether the municipal-county hospital
authority was subject to the regulations of the municipal-county zoning
commission, the court of appeals posited, depended upon the characteristics of thel authority."' Describing the hospital authority as a "governmental entity,"154 entitled to "governmental immunity,"55 and
possessedof a "governmental nature," 56 the court viewed it deserving
of traditional immunities. "One of these immunities," the court asserted,
"is the immunity from local zoning regulations when such an entity is
in the exercise of its governmental functions."157 The court thus
declared the authority's placement of a roof top sign on its medical
building to be exempt from the zoning commission's prohibition."
Authorities
Georgia local governments plan and function via a wide assortment of
local government authorities. One of those entities, a municipal "office
building authority," took the actions litigated in Savage v. ThomastonUpson County Office Building Authority.159 The case featured a
landowner's challenge to the authority's condemnation of property for
aviation easements necessary for airport construction. Although
affirming :the trial judge's affirmance of the special master,16° the court
of appeals conceded that "of course, an airport is not an office build-

L

151. See R. Perry Sentell, Jr., Local Government Exposure to Local Government Zoning,
25 GA. ST. B.J. 180 (1989).

152. 204, Ga. App. 741, 420 S.E.2d 586 (1992).
153. Id. at 742, 420 S.E.2d at 588. The court admitted this to be a novel issue. Id.
154. Id. at 741, 420 S.E.2d at 588 (citing Cox Enters. v. Carroll City/County Hosp.
Auth., 247 Ga. 39, 273 S.E.2d 841 (1981)).
155. Id. 'at742, 420 S.E.2d at 588 (citing Hospital Auth. v. Litterilla, 262 Ga. 34, 413
S.E.2d 718 ('1992)).
156. Id.
157. Id.
158. Id. at 743, 420 S.E.2d at 588.
159. 205 Ga. App. 634, 422 S.E.2d 896 (1992).
160. Id. at 637, 422 S.E.2d at 898. The authority had proceeded under the Special
Master Act, O.C.GA. §§ 22-2-100 to -114 (1982 & Supp. 1993).
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ing."' 6 ' Nevertheless, the authority's creating language granted
powers broad enough to include airport easements,'62 and its actions
were requested by both municipal and county resolutions." Accordingly, the court concluded, "[tihe delegation of that [condemnation]
authority by the City ... and ... County to the Office Building
Authority was authorized here."'
II.

COUNTIES

A.

Power
The issue of county power (or the lack thereof) reared its countenance
in a variety of contexts during the survey period. Two of the cases
involved roads. In Twiggs County v. Atlanta Gas Light Co., 5 the
supreme court asserted that the county could not, under the guise of
regulation, forbid utilities from operating on county roads.'" The
court thus invalidated a resolution prohibiting any utility use of county
rights-of-way.'6 7 Additionally, the court held that county regulatory
power existed subservient to state regulations. 68 The court thus
invalidated an ordinance imposing regulations "that are more stringent
than state law or regulations."6 9
'The second road case, Cherokee County v. McBride,7 0 savored of
both power and duty. At the request of abutting property owners, the
court affirmed an order that the county must repair and maintain a

161. 205 Ga. App. at 636, 422 S.E.2d at 898.
162. Id. The authority had first been created as a municipal authority under a local
amendment to the constitution, and was later broadened to include the county. Id.
163. Id. at 637, 422 S.E.2d at 898. "Both counties and municipalities are authorized
to condemn private property needed for an airport. O.C.G.A. §§ 6-3-20; 6-3-21; 6-3-22."
205 Ga. App. at 637, 422 S.E.2d at 898.
164. 205 Ga. App. at 637, 422 S.E.2d at 898.
165. 262 Ga. 276, 417 S.E.2d 13 (1992).
166. Id. at 277, 417 S.E.2d at 15. The court relied upon O.C.G.A. § 32-4-42 (1991). 262
Ga. at 277, 417 S.E.2d at 15.
167, Id. The resolution purported to terminate prior licenses and requested immediate
removal of all utility property from the roads and rights-of-way. The court held the
resolution to abuse the reasonable discretion possessed by the county over county roads.

Id.
168. Id. Again, the court operated under O.C.G.A. § 32-4-42 (1991). 262 Ga. at 277,
417 S.E.2d at 15.
169. 262 Ga. at 278,417 S.E.2d at 15. The court deemed the ordinance more stringent
in a number of respects, including the requirement of permits for minor installations, an
inordinately burdensome indemnity clause, and the requirement of notice even for utility
work on private property. Id.
170. 262 Ga. 460, 421 S.E.2d 530 (1992).
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public road so that "ordinary loads, with ordinary ease," can be hauled
over it. 7' Moreover, the court denied the county the power to abandon
the road, it being out of service only because the county had failed to
maintain it.'
In Jones v. Douglas County,'73 the court was equally exacting upon
the county's creation of a street light district. 4 Reviewing both
constitutional authorization'78 and ordinance implementation, 7" the
court focused upon the requisite petition. The court held that a petition
signed by tenants did not satisfy the ordinance requirement of signature
by a lot owner.' 77 Accordingly, the court declared invalid a public
hearing held without notice to the owners. 7 ' That notice constituting
"a jurisdictional step," 79 its absence rendered nugatory the establishment of the street light district. 80
The court discovered abuse of discretion in Dickey v. Storey,' s ' an
action to mandamus construction of a county governmental complex as
approved in a referendum for a Special Purpose Local Option Sales
Tax.' 2 The court agreed with the trial judge's findings that the
construction site originally selected was suitable and buildable, and that

171. Id. at 461, 421 S.E.2d at 530. The court relied upon O.C.G.A. § 9-6-21 (1982). 262
Ga. at 461, 421 S.E.2d at 530. The court qualified that this did not include the duty to
grade and pave the road as imposed by a county ordinance postdating the road. Id.
172. 262 Ga. at 461, 421 S.E.2d at 531. The court held O.C.G.A. § 32-7-2 (1991) not to
authorize county abandonment in these circumstances. 262 Ga. at 461, 421 S.E.2d at 531.
173. 262 Ga. 317, 418 S.E.2d 19 (1992).
174. Id. at 321, 418 S.E.2d at 23. Owners of land in the district challenged the validity
of assessments and taxes imposed by the county for street light service. Id. at 319-20, 418
S.E.2d at 22.
175. Id., 418 S.E.2d at 20. GA. CONsT. art. IX, § 2, para. 6.
176. 262 Ga. at 318, 418 S.E.2d at 21. One method of creating the district is by
municipal or county ordinance. Id. at 318 n.1, 418 S.E.2d at 21 n.1.
177. Id. at 321, 418 S.E.2d at 23. The court reasoned that the ordinance explicitly
specified that lot owners should sign the petition, and that it then imposed the costs of the
district upon those lot owners. Id
. 178. Id. at 323, 418 S.E.2d at 24. The ordinance specified that described notice of the
hearing was to be given, "[unless one hundred (100%) percent of the lot owners have
signed the petition." Id.
179. Id.
180. Id. The court reversed the trial judge's summary judgment for the county.
Justices Hunt, Benham, and Fletcher dissented. Id. at 324, 418 S.E.2d at 25.
181. 262 Ga. 452, 423 S.E.2d 650 (1992).
182. Id. at 453, 423 S.E.2d at 651. The election was held under O.C.G.A. §§ 48-8-110
to -122 (19821& Supp. 1993); the county had selected a site for the complex, acquired the
property, and,expended funds for consulting and relocation services. After two subsequent
elections for county commissioners, they had voted to move a part of the complex to
another site. 262 Ga. at 456, 423 S.E.2d at 650.
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the county had spent 19% of the project's total budget on that site.'
Accordingly, the court designated the county's decision to move the
complex to an alternative site an abuse of discretion and ordered the
county to proceed with the project on the original site.'"'
B.

Officers and Employees

From a myriad of perspectives, the period bristled with litigation
concerning county officers and employees. County school superintendents were at the center of two election controversies. In Bradfield v.
Wells,' the supreme court declared the superintendent free from a
reelection disqualification imposed by the county's tenure law.'" That
law, a local amendment to the constitution, did not purport to amend the
article specifically establishing "comprehensive requirements" for
superintendents. 7 Accordingly, the tenure law's reference to "county
officers" did not control the superintendent's qualifications."
The issue in Jones v. Norris 9 went to the validity of votes cast for
a candidate for the office of superintendent who had withdrawn from the
race some two weeks before the election. 90 Pronouncing those votes
183. 262 Ga. at 454, 423 S.E.2d at 652. The court recognized the county's broad
discretion in matters of public property, but considered the evidence in the case to be
compelling Id.
184. Id. The court reversed the trial judge, however, in respect to the county's
purchasing of other property for a softball complex. Id. at 455, 423 S.E.2d at 653. The
evidence on that issue was less clear as to abuse of discretion, said the court, and it would
not order the county to build the softball complex on the originally selected site. Id., 423
S.E.2d at 652-53.
In another power contest of the period, Cohilas v. Clayton County Bd. of Comm'rs, 206
Ga. App. 134, 424 S.E.2d 651 (1992), the court of appeals held that the local statute
creating the county's civil service system authorized, but did not require, a recommendation
from the civil service board before the county commissioners could adopt amendments to
the county's civil service rules. Additionally, the court was "awar&of no authority which
establishes a vested right to a promotion or to a certain promotion procedure." Id. at 136,
424 S.E.2d at 653.
185. 262 Ga. 198, 415 S.E.2d 638 (1992).
186. Id., 415 S.E.2d at 639. That law disqualified "county officers" from succeeding
themselves after having served two successive terms in office. 1963 Ga. Laws 705.
187. GA. CONST. art. VIII, § 5, paras. 3, 4 (1983 & Supp. 1993).
188. 262 Ga. at 199, 415 S.E.2d at 640. The court recognized that it had previously
held county school superintendents to be "county officers" for some purposes. Id., 415
S.E.2d at 699. "However, the office of school superintendent is not always a county office."
Id. at 199, 415 S.E.2d at 640. The court thus reversed the trial judge's decision that the
superintendent was disqualified from seeking reelection. Id. at 198, 415 S.E.2d at 639.
189. 262 Ga. 468, 421 S.E.2d 706 (1992).
190. Id. at 468, 421 S.E.2d at 706. The withdrawal left insufficient time to have new
ballots printed, but announcements of the withdrawal were reported in the media and
signs were posted at each voting precinct. Nevertheless, the withdrawn candidate received
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"void," the court held that only votes cast for the remaining two
candidates were to be counted.'' Accordingly, the court declared the
candidate receiving a majority of those votes the duly elected superintendent. ' 9
At least two instances found the county commissioners at odds with
other county officers in respect to financial matters. Chaffin v.
Calhoun93 featured an appeal from a decision approving the commissioners' forty-seven percent reduction of the sheriff's budget."M
Recognizing the sheriff as a constitutional officer' and not a commissioners' employee,l" the supreme court nevertheless affirmed the trial
judge's decision."' Under a "clearly erroneous" standard of review, the
court refused to overturn the determination that the budget remained

213 votes which, if counted, rendered the totals of each of the other two candidates less
than a majority of the votes cast. Id. at 468-69, 421 S.E.2d at 706-07. The majority vote
requirement is imposed by O.C.G.A. § 21-2-501(a) (1987). 262 Ga. at 469, 421 S.E.2d at
707.
191. 262 Ga. at 469, 421 S.E.2d at 707. The court agreed that material statutes made
no reference to elections using vote recorder ballots, but observed that for elections using
paper ballots the statute declared votes for withdrawn candidates to be void. O.C.G.A.
§ 21-2-438(a) (1987); 262 Ga. at 469, 421 S.E.2d at 707. The court held that provision to
control this election as well. Id. This judicial exercise savors of the technique known as
"statutory analogy" as opposed to "statutory interpretation." Id. For treatment of that
technique, see R. Perry Sentell, Jr., Of Courts and Statutes and Sanitary Landfills, 21 GA.
ST. B.J. 72 (1984).
192. 262 Ga.at 469, 421 S.E.2d at 707. The court reversed the trial judge's decision
that the votes for the withdrawn candidate were to be counted in determining a majority
of the votes cast. Id.
In another school controversy of the period, Ellerbee v. Mills, 262 Ga. 516, 422 S.E.2d
539 (1992), a high school principal brought a defamation action against a former teacher.
262 Ga. at 516, 422 S.E.2d at 539. Resolving a novel issue, the supreme court held that
the principal was neither a "public official" nor a "public figure" and thus was not required
to show.!"actual malice" in suing the teacher. Id., 422 S.E.2d at 540. This decision
continues a lengthy saga in the role of local government in the development of Georgia's
defamation law. For discussion of that saga, see R. Perry Sentell, Jr., Defamation in
Georgia Local Government Law: A Brief History, 16 GA. L. REv. 627 (1982).
193. 262 Ga. 202, 415 S.E.2d 906 (1992).
194. Id. at 204,415 S.E.2d at 907. This reduction was coupled with the commissioners'
creation of a new county police department and its transfer of certain personnel and
equipment from the sheriff to the department. The commissioners brought this action
seeking the sheriffs cooperation with the plan. Id.
195. GA. CONST.art. IX, § 1, para. 3(a) (1983).
196. 262 Ga. at 203, 415 S.E.2d at 907. "In other words, the commissioners may
remove some finds from a sheriffs budget that are required for law enforcement purposes,
but not all funds, and may not divest the sheriff of his law enforcement power and duty."
Id. at 204, 416 S.E.2d at 908 (emphasis added).
197. Id.
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"reasonably sufficient ... to allow the sheriff to discharge his legal
duties."' 98
In Spalding County v. Cramer,'" the court reversed a decision
approving attorney fees incurred by a state court judge in defending his
use of court funds to remedy the county's nonpayment of court-related
expenses.'
Deeming the judge's actions to intrude upon the commissioners' control of county fiscal affairs,2"' the court declared him not
entitled to attorney fees "for defending the suit the county was forced to
file against him."2 2
The period presented several complaints against the way county
officials performed their duties; those cases found resolve in the court of
appeals. In re Smith203 featured an action to hold the sheriff in
contempt of court for failure to execute an order to arrest plaintiff's exhusband.'
Reversing a judgment of contempt, the court viewed the
record to reveal the sheriff's "due diligence."2 5 The court reasoned
that "[aifter all, the sheriff, acting through his deputies, made every
Their lack of success "is
effort to find and arrest [the ex-husband] .
not evidence that they did not act in good faith or without due diligence."20 7

198. Id. "The trial court considered all of the evidence and applied the correct
standard." Id.
199. 262 Ga. 843, 426 S.E.2d 149 (1993).
200. Id. at 843, 426 S.E.2d at 150. The judge had appointed to indefinite terms a state
court judge pro tern and an assistant solicitor and had used court funds to pay his
appointees' compensation. Upon county challenge to the judge's actions, the payments to
the appointees were sustained, and the trial judge also allowed the judge attorney fees in
defending his actions. Id. at 843-44, 426 S.E.2d at 149-50.
201. Id. at 843, 426 S.E.2d at 150. The court held the judge to abuse his authority
when, instead of seeking mandamus against the county for payment of his appointees'
compensation, he took control of funds generated by the state court. Id. As a result, said
the court, the county was forced to file a declaratory judgment action against him. Id.
202. Id. at 844, 426 S.E.2d at 150.
203. 205 Ga. App. 857, 424 S.E.2d 45 (1992).
204. Id. at 857, 424 S.E.2d at 45. The superior court judge declared plaintiff's exhusband in default in payment of child support and ordered the sheriff to seize him
"instanter." Id. For a period of two months, the sheriff's department was unable to locate
the ex-husband. Id.
205. Id. at 859, 424 S.E.2d at 46. The court formulated that standard from O.C.G.A.
§§ 15-13-2(2). (1990) and 15-16-10 (1990 & Supp. 1993).
206. 205 Ga. App. at 859, 424 S.E.2d at 46. This included attempts to ascertain the
correct place of the husband's residence, searches at his mother's house, and efforts to find
him at various places of employment. Id. Said the court: "We do not know what more the
deputies could have done to find [the husband]." Id.
207. Id., 424 S.E.2d at 47.
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Contrarily, the court found the county's chief tax assessor acting below
standard in Parsons v. Chatham County Board of Commissioners."'
Sustaining the commissioners' discharge of the assessor, the court found
a sufficient failure to perform the duties of the office.' "The affording
of preferential treatment to the said three pieces of property, as averred
and found, during tax re-evaluation, clearly is a violation of the duties
imposed by law upon appellant as a tax assessor."21°
On at least two occasions, the misperformance rose to the level of
criminal conduct. Kennedy v. State211 involved a county commissioner's conviction of malpractice for paving a VFW parking lot at county
expense.212 The court rejected defendant's contention that the state
had failed to allege an act of malpractice.2 1
The constitutional
provision allegedly violated prohibited governmental "donations,"2 14 the
court observed, and "[tihe indictment alleged that [defendant] donated
and gave a gratuity to the VFW Post, a private association."2 15
Receiving similar disposition, Young v. State216 presented a county
grade foreman's conviction of the statute prohibiting employees from
selling personal property to the county.217 Reviewing evidence of
defendant's involvement in a business receiving county payments for

208. 204 Ga. App. 130, 418 S.E.2d 459 (1992).
209. Id. at 131, 418 S.E.2d at 461. For that removal-from-office standard, the court
relied upon O.C.G.A. § 48-5-295(b) (1991). 204 Ga. App. at 131, 418 S.E.2d at 461.
210. 204 Ga. App. at 131, 418 S.E.2d at 461. For the uniformity-of-taxation
requirement, the court relied upon GA. CONST. art. VII, § 1, para. 3(a) (1983 & Supp. 1993)
and O.C.G.A. § 48-5-306(a) (1991).
211. 205 Ga. App. 152, 421 S.E.2d 560 (1992).
212. Id. at 152-53,421 S.E.2d at 561-62. The commissioner was convicted on testimony
that he had provided county labor, materials, and equipment to pave the lot and had
received a payment which he never transmitted to the county. Id.
213. Id. at 153,421 S.E.2d at 562. Recognizing that O.C.G.A. § 45-11-4 (1990) did not
define the crime of malpractice in office, the court noted that the statute was rendered
sufficiently definite by its construction with other laws defining official duties. 205 Ga.
App. at 153, 421 S.E.2d at 562 (quoting State v. Burrell, 189 Ga. App. 812, 813, 377 S.E.2d
898, 899 (1989)).
214. 205 Ga. App. at 153, 421 S.E.2d at 562; GA. CONST. art. III, § 6, para. 6(a) (1983
& Supp. 1993). "It is conceded that this provision applies to cities and counties." 205 Ga.
App. at 153, 421 S.E.2d at 562.
215. 205 Ga. App. at 153, 421 S.E.2d at 562. "Here, [defendant] was fully apprised of
his obligations under the State Constitution, which he had taken an oath to uphold, and
of the prohibited acts he was alleged to have committed." Id. The court thus affirmed the
commissioner's conviction. Id. at 157, 421 S.E.2d at 564.
216. 205 Ga. App. 357, 422 S.E.2d 244 (1992).
217. O.C.G.A. § 16-10-6 (1992) prohibits officers and employees from selling real or
personal property to the employing political subdivision unless made by sealed competitive
bids.
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creek sand,"'8 the court found existence of a jury issue.219 "The
evidence presented at trial was sufficient to enable any rational trier of
fact to find appellant guilty beyond a reasonable doubt of the acts
charged.' 2
C. Recall
Operating distinctively in the local government milieu, the Georgia
law of recall hovers above the tenure of public officials. 1 On two
occasions during the year, the supreme court assessed the applicability
of the recall statute to members of county school boards. 2 The issue
in both instances went to the specificity with which the recall petition
22
stated the facts underlying "grounds for recall." Hamlett v. Hubbard
featured a petition alleging some five misdoings by the member,
including violations of board policy, open meetings mandates, a federal
court order, and policies for receiving state funds.' 4 The court held
that none of those charges met the requirement: 25 they identified no
policies, meetings, or orders in point.2" Additionally, however, the
petition alleged the member's failure to prevent nondistrict students
from illegally attending county schools. That charge, the court*
delineated, although not "perfect pleading," was at least sufficient "to
inform the public and the school board member of the substance of the
complaint." 227

218. 205 Ga. App. at 359, 422 S.E.2d at 247. The sand was for base material used in
county road construction. Defendant was involved with two other persons in the activity.
Id. at 358, 422 S.E.2d at 246.
219. Id. at 359, 422 S.E.2d at 247. The court said it was the jury's job to resolve the
conflict between the state's evidence against defendant and defendant's evidence that his
interest in the activity terminated prior to incorporation and that the sales were made via
sealed bids. Id.
220. Id. The court thus affirmed defendant's conviction. Id. at 364, 422 S.E.2d at 250.
221. For background, see R. Perry Sentell, Jr., Remembering Recall in Local
Government Law, 10 GA. L. REV. 883 (1976).
222. O.C.GA. §§ 21-4-1 to -21 (1993).
223. 262 Ga. 279, 416 S.E.2d 732 (1992).
224. Id. at 280, 416 S.E.2d at 733.
225. Id. at 281, 416 S.E.2d at 733. The court said that the "standard for determining
the statutory term 'legal sufficiency' is whether the factual allegations state with
reasonable particularity a ground for recall." Id. at 279, 416 S.E.2d at 733.
226. Id. at 280, 416 S.E.2d at 733. Primarily, said the court, the allegations were
nothing more than conclusions. Id.
227. Id. The court thus ordered the indefinite charges expunged from the petition and
that a recall election be held on the remaining charge. Id. at 281, 416 S.E.2d at 733-34.
Chief Justice Clarke dissented, urging that none of the charges were sufficiently specific.
Id., 416 S.E.2d at 734 (Clarke, C.J., dissenting).
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The petitioners enjoyed even less success in Brooks v. Branch.22
Their petition charged violations of open meetings statutes, voting policy,
public participation policy, and employee dismissal statutes. Each of
those allegations, the court asserted, "is either a mere conclusion ...
lacking reasonable particularity, or fails to allege conduct which would
constitute one of the statutory grounds for recall."' The court thus
affirmed the trial judge's action enjoining a recall election. 3
D. Regulation
County regulatory activity manifested itself in two unrelated
arenas; 281 the county was successful in neither effort. FSL Corp. v.
Harrington22 featured an action to mandamus the county's issuance
of a special use permit for a sanitary landfill in an agricultural zone.'
Reviewing the controlling county ordinance, the supreme court observed
an omission of "any objective criteria for approval of a special-use
permit."2' Rejecting county reliance upon the ordinance's preamble,'
the court ,found there "only a statement of goals and purposes;"' 6 it
provided "no limits on the Board's discretion. "
In Harmon v. State,' the court of appeals was equally unreceptive
to the county's criminal prosecution of a licensed liquor seller who
featured nude dancing at his bar."' Observing that the ordinance

228. 262 Ga. 658, 424 S.E.2d 277 (1993).
229. Id. at 660, 424 S.E.2d 279.
230. Id.
231. See generally R. Perry Sentell, Jr., Discretion in GeorgiaLocal Government Law,
8 GA. L. REV. 614 (1974); R. Perry Sentell, Jr., Reasoning by Riddle: The Powerto Prohibit,
9 GA. L. REV. 115 (1974).
232. 262 Ga. 725, 425 S.E.2d 276 (1993).
233. For the history and use of the writ of mandamus in local government law, see R.
PERRY SENTELL, JR., MISCASTING MANDAMUS IN GEORGIA LocAL GOVERNMENT LAW (1989).

234. 262 Ga. at 725, 425 S.E.2d at 277.
235. Id. at 726, 425 S.E.2d at 277. The preamble listed county concerns with
thoroughfare congestion, fire and health hazards, soil erosion, light and air, sound land
development, water supply, recreation, and the like. Id. at 725-26, 425 S.E.2d at 277.
236. Id. at 726, 425 S.E.2d at 277.
237. Id. at 725, 425 S.E.2d at 277. Reversing the trial judge's denial of the mandamus
petition, the court said that "the zoning ordinance authorizing the permit provides no
ascertainable' limits on the Board's discretion to grant or deny applications." Id., 425
S.E.2d at 276. For discussion of this consideration, see R. Perry Sentell, Jr., Local Government Regulation: "Ascertainable Standards"vs. "Unbridled Discretion", GA. COUNTY
GOVERNMENT MAGAZINE, Dec. 1989, at 19.
238. 205 Ga. App. 685, 423 S.E.2d 302 (1992).
239. Id. at 686, 423 S.E.2d at 303. The ordinance provided that "[n]o adult
entertainment premises shall be licensed to sell alcoholic beverages if it shall be located
within 1000 feet of the boundaries of any residential... zoning district." Id. at 685, 423
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under which defendant was convicted related solely to a liquor license's
issuance, the court emphasized that defendant's license predated the
ordinance. 20
Accordingly, the court concluded, "nothing in [the
ordinance] purports to prohibit any act whatsoever by appellant in his
capacity as the holder of an existing liquor license. "24'
E. Finances
A modern method of financing construction of local government
facilities came before the supreme court in AMBAC Indemnity Corp. v.
Akridge. 242 In 1988, the county entered an intergovernmental contract
with the county resource recovery development authority. The authority
agreed to issue revenue bonds for a recycling facility and to operate the
system; the county agreed to make up any deficiency in paying off the
bonds with monies from the county's general fund or tax proceeds. That
contract then served as security for the bonds, both of which were
validated in a properly advertised and uncontested court proceeding.'
Three years later, a county taxpayer claimed surprise upon learning that
taxes could be levied for the bonds. Upon the taxpayer's petition, the
trial court invalidated the contract
and enjoined the county from making
244
payments to the authority.
Reversing the trial judge's decision, the supreme court stressed the
conclusive nature of a properly conducted bond validation proceed-

S.E.2d at 303.
240. Id. at 686, 423 S.E.2d at 303. Although he could not obtain a license for his
premises under the ordinance, said the court, defendant already held the license and
"nothing under the terms of that ordinance prohibits him from featuring nude dancing at
his bar and restaurant." Id.
241. Id. at 685-86,423 S.E.2d at 303 (emphasis added).,The court reversed defendant's
conviction. Id. at 686, 423 S.E.2d at 304.
An additional county regulatory concern surfaced in Moser v. Richmond County Bd. of
Comm'rs, 263 Ga. 63, 428 S.E.2d 71 (1993), an action to enjoin the county's revocation of
a business license. Denying the injunction, the supreme court held that the county's
"revocation of a business license to operate a health spa following the owner's plea of nolo
contendere to a sexual offense is not double jeopardy.' Id. at 63, 428 S.E.2d at 71. The
primary purpose of the revocation was not deterrence or retribution, the court reasoned,
but rather "to regulate local businesses and protect the public health, safety, and morality,
legitimate nonpunitive goals." Id. at 64, 428 S.E.2d at 72.
242. 262 Ga. 773, 425 S.E.2d 637 (1993).
243. Id. at 773, 425 S.E.2d at 638. "Proper notice of the hearing was published; no one
intervened, objected, or appealed the validation order. Following the validation, bonds
were sold and Ambac [Appellant in this case] issued a municipal bond insurance policy
guaranteeing payment of the bonds." Id., 425 S.E.2d at 638-39.
244. Id. at 773, 425 S.E.2d at 638.
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ing.'
Moreover, the court forcefully condemned the taxpayer's effort
to set the validation order aside for reasons of fraud.2' The constitution's -intergovernmental contracts clause" authorized the contract,"47
the court asserted, and both the county' and the authority 9 possessed power to provide the recycling service. As a valid intergovernmental contract, the court declared, the agreement "does not constitute
a debt in violation of the constitutional clause limiting local debt.""0
F

Liability
The survey period's heaviest traffic occurred on the track of county
liability. The challenge here is to provide a semblance of organization
to the traffic report.
The court of appeals, via its decision in Hendon v. DeKalb County,25
addressed concerns of immunity and waiver. 2 Reviewing a claimant's
action for injuries resulting from the county's deficient "911" response,
the court rejected a claim of waiver by self-insurance."3 The court
considered the insurance fund as one for defending and indemnifying
county personnel;' as such, it did not waive sovereign immunity. 5
245. Id. at 776, 425 S.E.2d at 640. For its decision that the validation order was
conclusive, the court relied upon GA. CONST. art. IX, § 6, para. 4 (1993) and O.C.G.A. § 3682-7S (1993). 262 Ga. at 773-74,425 S.E.2d at 639. That decision precluded the taxpayer's
collateral attack upon the contract as security for the bonds. "This preclusion is necessary
to protect the ability of governmental bodies to obtain long-term financing in the bond
market." Id. at 775, 425 S.E.2d at 640.
246. 262 Ga. at 775, 425 S.E.2d at 640. "Thus, the constitutional mandate that
validation proceedings are conclusive takes precedence over the procedural rule that allows
judgments to be set aside for fraud, accident, or mistake." Id.
247. GA. CONST. art. IX, § 3, para. 1 (1983 & Supp. 1993).
248. GA. CONST. art. IX, § 2, para. 3 (1983).
249. 262 Ga. at 775, 425 S.E.2d at 640 (citing O.C.GA. § 36-63-8(a)(5) (1993)).
250. Id. "Because the contract is valid and the bond validation order is conclusive, the
trial court erred in granting injunctive relief and in denying Ambac's motion to dismiss
with prejudice." Id.
251. 203 Ga. App. 750, 417 S.E.2d 705 (1992).
252. For a fairly complete history of those concerns in Georgia local government law,
see R. Perry Sentell, Jr., Georgia Local Government Tort Liability: The "Crisis"
Conundrum, 2 GA. ST. U. L. REV. 19 (1986); R. Perry Sentell, Jr., Local Government Tort
Liability: The Summer of'92, 9 GA. ST. U. L. REv. 405 (1993).
253., 203 Ga. App. at 755,417 S.E.2d at 710. Upon receipt of claimant's "911"call, the
dispatcher sent police officers to his home. They checked windows and doors and left when
claimant did not answer the door. Claimant produced expert testimony that delay in
receipt of medical care contributed to his damage from a stroke. Id. at 752, 417 S.E.2d at
708.
254. Id. at 754, 417 S.E.2d at 710. The court viewed the fund as one authorized by
O.C.G.A. §§ 45-9-20 to -23 (1990), to indemnify officers and employees from personal
liability. These funds are "in essence additional employee benefits and do not waive the
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The court also rejected claimant's waiver contention under the "911"
statute.25 That statute, the court held, failed both "specifically" to
waive sovereign immunity and to provide "the extent of the waiver." 7
In Brown v. Hall County,' the supreme court reaffirmed that the
1991 constitutional amendment, imposing county immunity despite the
existence of liability insurance, 9 did not apply retroactively.'
Accordingly, the amendment did not control a 1989 wrongful death
complaint against-the county. 1
Claimants continued to seek various avenues around the county's
sovereign immunity. The "nuisance" avenue, for example, manifested
itself in Christian v. Monroe County, 2 a case involving an action for
injuries allegedly resulting from water collecting on the highway.26 3
Giving the complaint the shortest of shrift, the court of appeals held "as
a matter
of law" that "the instant facts did not amount to a nui2
sance."

6

The liability potential of Section 1983' found illustration in several
cases.'
In Hendon v. DeKalb County, 7 the alleged "911" default,

government entity's sovereign immunity." 203 Ga. App. at 755, 417 S.E.2d at 710.
255. 203 Ga. App. at 755, 417 S.E.2d at 710. The court relied upon the supreme court's
decision in Logue v. Wright, 260 Ga. 206, 392 S.E.2d 235 (1990). 203 Ga. App. at 755,417
S.E.2d at 710.
256. O.C.G.A. §§ 46-5-121 to -137 (1992 & Supp. 1993).
257. 203 Ga. App. at 757, 417 S.E.2d at 711. Accordingly, the statute did not meet the
waiver requirements of GA. CoNsT. art. IX, § 2, para. 9. This was true, the court said, even
though the "911"statute appeared to impose liability for "wanton and wilful misconduct
or bad faith." 203 Ga. App. at 756, 417 S.E.2d at 711.
258. 262 Ga. 172, 416 S.E.2d 90 (1992).
259. GA. CONST. art. 1, § 2, para. 9 (1983 & Supp. 1993).
260. 262 Ga. at 172, 416 S.E.2d at 90. The court held the issue controlled by
Donaldson v. Department of Transp., 262 Ga. 49, 414 S.E.2d 638 (1992). 262 Ga. at 172,
416 S.E.2d at 90. For discussion, see R. Perry Sentell, Jr., Local Government Tort Liability:
The Summer of '92, 9 GA. ST. U. L. REV. 405 (1993).
261. 262 Ga. at 172, 416 S.E.2d at 90. The court thus reversed the trial judge's
dismissal of plaintiffs action. Id. at 173, 416 S.E.2d at 90-91.
262. 203 Ga. App. 342, 417 S.E.2d 37 (1992). For treatment of the law of county
nuisances, see R. Perry Sentell, Jr., Georgia County Liability: Nuisance or Not?, 43
MERCER L. REv. 1 (1991).
263. 203 Ga. App. at 342, 417 S.E.2d at 38. Plaintiff claimed injury in an automobile
accident occurring because of water collecting on the surface of the road. Id.
264. Id. at 343, 417 S.E.2d at 38. The court affirmed summary judgment against the
plaintiff. Id. at 344, 417 S.E.2d at 39.
265. 42 U.S.C. § 1983 (1988).
266. For treatment of § 1983 litigation in Georgia local government law, see R. PERRY
SENTELL, JR., GEORGIA LOCAL GOVERNMENT LAWS ASSIMILATION OF MONELL: SECTION
1983 AND THE NEW "PERSONS" (1984).
267. 203 Ga. App. 750, 417 S.E.2d 705 (1992).
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the court of appeals summarily rebuffed the potential. The county's
failure properly to render such service, the court declared, "does not
violate the Due Process Clause of the United States Constitution, unless
the [county] created the medical emergency or the person was in [county]
custody or control at the time of the emergency.'
The court tendered a similar response in Alford v. Osei-Kwasi, 9 an
action for injuries to a county prisoner subdued by a TaserY The
court found no evidence of a "constitutional deprivation
resulting from
27 1
an intentionally corrupt or impermissible policy."
The supreme court proved equally unreceptive to the Section 1983
claim in kroupa v. Cobb County.27 2 There, plaintiff complained of
actions by the county police in investigating her traffic accident and in
ticketing her for a traffic offense. Reasoning that "none of [plaintiff's]
allegations, even if true, show a deprivation of any rights secured under
[Section 19831, "273 the court counseled future claimants that "appeals
raising claims under 42 U.S.C. Section 1983 should be filed in the Court
of Appeals.' z4
75 requires
The previously mentioned case of Alford v.Osei-KwasiM
further, and distinctive, consideration. Alford presented a county prison
inmate's claim for having been incapacitated (by a Taser) for creating a
disturbance.
In addition to her general "due process" complaint,
plaintiff specifically charged "cruel and unusual punishment" under the
Eighth Amendment. 7 In evaluating that charge, the court adopted
the federal "good faith discipline" standard.' 7 Under that standard,

268. Id. at 757, 417 S.E.2d at 712.
269. 203, Ga. App. 716, 418 S.E.2d 79 (1992).
270. Id. at 716-17, 418 S.E.2d at 81-82. The county officer sought to stop the plaintiff
from kicking the door of her cell by temporarily incapacitating her. Id. at 716, 418 S.E.2d
at 82.
271. Id. at 722,418 S.E.2d at 85 (quoting Holloway v. Rogers, 181 Ga. App. 11, 13, 351
S.E.2d 240, 243 (1986)). The court affirmed summary judgment to defendants on this
claim. Id.

272. 262 Ga. 451, 421 S.E.2d 283 (1992).
273. Id. at 452, 421 S.E.2d at 284. The court affirmed summary judgment for
defendants county and police officers. Id.
274. Id. This was true "because such claims ordinarily involve the application of
unquestioned and unambiguous provisions of the state or federal constitutions." Id.
275. 203,Ga. App. 716, 418 S.E.2d 79 (1992).
276. Id. at 716-17, 418 S.E.2d at 81-82. The police officer agreed that he shot plaintiff
with the Taser, maintaining that it became necessary to stop her from kicking her cell door
and to avoid'injuring her in moving her to another location. Id., 418 S.E.2d at 82.
277. Id. Plaintiff alleged the Taser was used to punish her and that she was not acting
belligerently, Id. at 717, 418 S.E.2d at 82.
278. Id. at 718, 418 S.E.2d at 83. The court cited to Whitley v. Albers, 475 U.S. 312
(1986), in which the test was "whether force was applied in a good faith effort to maintain
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the court found evidence that some force against the prisoner was
necessary, that the force employed was minor though incapacitating, and
that plaintiff's resulting injuries were not severe." 9 The evidence
failing to support "a reliable inference of wantonness in the infliction of
pain,"' the court held no violation of the Eighth Amendment. 1
Several cases of the period turned upon other, more general, tort
concerns. For example, the court of appeals was adamant in Christian
v. Monroe County 2 that "there is no general duty imposed on the
counties to maintain state highways."'
The defendant county,
therefore, was not liable for plaintiff's injury on an allegedly defective
state road located in the county.'
The preempting (and immunizing) statute in Edmondson v. Brooks
County Board of Educationm was the Recreational Property Act.S
Declaring the Act's applicability to a county school playground and

or restore discipline or maliciously and sadistically for the very purpose of causing harm."
Id. at 320-21. "It is obduracy and wantonness, not inadvertence or error in good faith, that
characterize the conduct prohibited by the Cruel and Unusual Punishment Clause." Id.
at 319.
279. 203 Ga. at 721, 418 S.E.2d at 85. "[W]e find the evidence does not go 'beyond a
mere dispute over the reasonableness of [using the Taser] or the existence of arguably
superior alternatives.'" Id.
280. Id. "[Plaintiffl simply presented no evidence from which it could be inferred that
[the officer] had the requisite culpable state of mind." Id.
As for plaintiff's state tort law claims against the officer, the court employed the
standards of Hennessy v. Webb, 245 Ga. 329, 264 S.E.2d 878 (1980), to uphold the officer's
defense of official immunity. "He took these actions within the scope of his authorized
duties, his position required the exercise of discretion, and [plaintiff) produced no evidence
that these actions were wilful, malicious, or corrupt .... Further, even if [the officer]
performed these discretionary acts in a negligent manner, he would still be authorized to
assert the defense of official immunity." 203 Ga. App. at 721, 418 S.E.2d at 85.
281. 203 Ga. App. at 722-23, 418 S.E.2d at 86.
282. 203 Ga. App. 342, 417 S.E.2d 37 (1992).
283. Id. at 343,417 S.E.2d at 39. Agreeing that O.C.G.A. § 32-4-1 (1991 & Supp. 1993)
"is somewhat ambiguous," the court would not "interpret it as imposing a general duty of
maintenance for the state highway system on the county." 203 Ga. App. at 343, 417 S.E.2d
at 39.
284. 203 Ga. App. at 344, 417 S.E.2d at 39. The court said that O.C.G.A. § 32-2-6(a)
(1991) provides a mechanism by which a county may be sued in order to cause the DOT
to defend and assume responsibility for all damages. 203 Ga. App. at 343, 417 S.E.2d at
39 (citing Sikes v. Candler County, 247 Ga. 115, 118, 274 S.E.2d 464, 467 (1981)). The
court affirmed the trial judge's grant of summary judgment for the county. Id. at 344, 417
S.E.2d at 39.
285. 205 Ga. App. 662, 423 S.E.2d 413 (1992).
286. O.C.G.A. §§ 51-3-20 to -26 (1982).
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equipment during nonschool hours," the court affirmed summary
judgment against the parent of a small child injured there.'
Rejecting plaintiff's argument of wilful failure to guard a dangerous structure, 9 the court emphasized that plaintiff's own evidence revealed his
knowledge and appreciation of the defective condition.'
Even more fundamental, Riel v. Paulding County Board of Education"l involved claimant's vehicle collision with a worker employed in
two positions by the county school board.'
Reviewing the evidence,
the court found that the collision occurred after the worker had
completed his delivery duties for the day and before he had assumed his
custodial duties.2 9 Because the worker was not acting within the
course of his employment at the time of the collision, the court affirmed
summary judgment for the school board.'
The issue in two cases went to the tort element of "duty"; both cases
involved the duty of county law enforcement. In Landis v. Rockdale
County," the question was "whether a law enforcement officer owes
a tort duty to a member of the general public injured by a drunk driver,

287. 205 Ga. App. at 663, 423 S.E.2d at 414. "The Act applies if the landowner does
not charge a fee for admission and if the property is open to the public for recreational
purposes." Id. at 664, 423 S.E.2d at 414.
288. Id. at 664, 423 S.E.2d at 415. Plaintiff took his five-year-old daughter to the
playground where she was injured while playing on a defective merry-go-round. Id. at 663,
423 S.E.2d at 414-15.
289. Id. at 663, 423 S.E.2d at 414. The court observed that the Act does contain such
an exception (O.C.GA. § 51-3-25(1) (1982)) but held it not applicable in this case. Id. at
662-63, 423 S.E.2d at 414.
290. Id. at 663, 423 S.E.2d at 415. The court said that plaintiffs "could not show that
defendants knew that the condition was not apparent, because it was." Id. at 664, 423
S.E.2d at 415.
For a period case in which the preempting statute impelled county liability, see MaconBibb County Hosp. Auth. v. Houston County, 207 Ga. App. 530, 428 S.E.2d 374 (1993), an
action by the authority to recover hospital expenses incurred by a county jail inmate. The
court read O.C.G.A. § 42-5-2 (1991 & Supp. 1993) to impose the county's responsibility
whether the inmate had been convicted or merely arrested at the time of incurring the
expenses. 207 Ga. App. at 531, 428 S.E.2d at 375. Moreover, the court held the statute
to constitute express legislative waiver of county sovereign immunity. Id. at 532, 428
S.E.2d at 376.
291. 206 Ga. App. 230, 425 S.E.2d 305 (1992).
292. Id. at 230-31, 425 S.E.2d at 306. The worker was employed for 40 hours a week
as a delivery person and 20 hours a week as a custodian. Id. at 231, 425 S.E.2d at 306.
293. Id. He had returned his delivery vehicle to its location and was driving his own
vehicle either to his home or to his second employment. Id.
294. Id. at 232, 425 S.E.2d at 307. The court viewed it as well established that "an
employee on the way to work is not in the course of his employment but rather is engaged
in a personal activity." Id. at 231, 425 S.E.2d at 307.
295. 206 Ga. App. 876, 427 S.E.2d 286 (1992).
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when the officer allows the noticeably intoxicated driver to continue
operating the motor vehicle.' 2 Reversing summary judgment in favor
of the county and its officers, a majority of the court of appeals declared
the duty's existence." 7 The court founded the obligation "on the
statutory prohibition against alcohol-influenced driving coupled with the
power and duty of the police to prevent the driving of people whom they
find to be in that condition."'
The other case, Feise v. Cherokee County,' presented a claim
against the county and its sheriff for plaintiff's injuries when attacked
by a neighbor.5 ' ° Urging a duty of protection, plaintiff relied on
defendants' knowledge that plaintiff's daughter had previously identified
the neighbor as a peeping tom and that plaintiff had subsequently
received unidentified telephone threats.301 Reversing a summary
judgment for defendants, a majority of the court held that in view of
defendants' "heightened apprehension" of the neighbor's criminal
propensity, "questions of fact exist as to defendants' duty to protect the
[plaintiff's] family against this imminent specific danger.3 0 2 The court
maintained that a jury could find that "it was reasonably foreseeable to
defendants that this attack would occur and defendants knew or should
have known their acts or failure to act exposed plaintiffs to the
risk.3 0
As a prerequisite to county liability, there is the historic statutory
requirement that notice of claims be presented to counties within twelve
months of accrual.'a In a foundational realignment, the court em-

296. Id. at 876, 427 S.E.2d at 287. Plaintiff sought recovery against the county and its
officers for the death of her husband killed in a collision with a drunken minor whom the
officer had encountered but not arrested less than two hours prior to the collision. Id. at
877, 427 S.E.2d at 287-88.
297. Id. at 881, 427 S.E.2d at 291.
298. Id., 427 S.E.2d at 290. Chief Judge Sognier and Judges.Pope and Andrews
dissented. Id. at 882, 427 S.E.2d at 291.
299. 207 Ga. App. 17, 427 S.E.2d 294 (1992).
300. Id. at 17, 427 S.E.2d at 295. Plaintiff was attacked with a knife by her neighbor
as she went to her mailbox. Id. at 18-19, 427 S.E.2d at 295.
301. Id. at 20, 427 S.E.2d at 297. The caller threatened to carve the plaintiff up for
what her family had done. Id. at 18, 427 S.E.2d at 295:
302. Id. at 19, 427 S.E.2d at 296.
303. Id. at 23, 427 S.E.2d at 298-99. Judge Andrews dissented. Id., 427 S.E.2d at 299
(Andrews, J., dissenting). It should be noted that the Georgia Supreme Court, in Cherokee
County v. Feise, _ Ga. __, 428 S.E.2d 785 (1993), has granted certiorari in this case and
remanded the case to the court of appeals in light of the supreme court's decision in City
of Rome v. Jordan, 263 Ga. 26, 426 S.E.2d 861 (1993), discussed supra at text accompanying notes 132-39.
304. O.C.G.A. § 36-11-1 (1993). For treatment of the county notice requirement, see R.
Perry Sentell, Jr., Claims Against Counties: The Difference A Year Makes, 36 MERCER L.
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ployed Burton v. DeKalb County °5 to announce that henceforth
"substantial compliance with statutory requirements of ante litem notice
is just as sufficient to give notice of a claim to a county as it is to give
notice to a municipality.' ° In keeping with this change of course, the
court held substantial compliance fulfilled by claimant's letter to the
Insurance Manager of the Risk Management Division of the county's
Finance Department.'?
The court's more relaxed stance could not, however, tolerate the
complete notice failure in Jones v. Fulton County.s There, plaintiff
sought compensation for his property allegedly conveyed to the county
via a fraudulent deed.'
Contrasting an instance in which claimant
sought title to property, 1 ' the court held that "[tihe notice requirement
... does apply to an action for compensation for the taking of land."1
Contrarily, the notice mandate's reach did not extend to the claim
advanced: against the county sheriff in Strickland v. Wilson."1 2
Engaging the technique of strict construction,3 1 and delineating claims

REV. 1 (1984).
305. 202 Ga. App. 676, 415 S.E.2d 647 (1992). Plaintiff alleged injury due to a defect
in a county building. Id. at 676, 415 S.E.2d at 647.
306. Id. at 678, 415 S.E.2d at 649. The court was thus forced to overrule its decision
in Douglas County v. Brown & Riley Enters., Ltd., 114 Ga. App. 410, 151 S.E.2d 510
(1966), holding that notice must be served in the same manner as service of a complaint.
202 Ga. App. at 678, 415 S.E.2d at 649.
307. 202 Ga. App. at 678-79, 415 S.E.2d at 649. The court reasoned that the statute
itself did not specify to whom the notice must be given, and that here the recipient had
received the notice and responded. Id. The court distinguished an instance in which notice
was presented to the county's liability insurer. Here, said the court, "the county did not
have an outside insurance company," and "claims were handled by the county's own risk
management employees." Id. at 679, 415 S.E.2d at 649. The court thus reversed the trial
judge's summary judgment for the county. Id.
308. 207 Ga. App. 397, 427 S.E.2d 802 (1993).
309. Id. -at397, 427 S.E.2d at 803. Plaintiff alleged that his name had been forged to
the deed in 1985, that he had discovered the fraud in 1987, and that he filed a complaint
against the county in 1991. Id.
310. Lynch v. Harris County, 188 Ga. 651, 4 S.E.2d 573 (1939) (holding that an
ejectment action against the county to recover title in land was not a claim subject to the
notice-of-claim statute).
311. 207 Ga. App. at 398, 427 S.E.2d at 803. The court affirmed the trial judge's grant
of summary,judgment to the county. Id., 427 S.E.2d at 804.
312. 205 Ga. App. 91,421 S.E.2d 94 (1992). Plaintiffs brought a wrongful death action,
including a defendants both the county and the sheriff, individually and in his capacity
as sheriff, charging that the sheriffs negligent release of an impounded car enabled the
intoxicated driver to kill plaintiffs' child. Id. at 91-92, 421 S.E.2d at 95.
313. Id. iat 93, 421 S.E.2d at 96. This was justified on grounds that the statute was in
derogation of the common law. Id. "By its terms the statute provides this protection only
to the governmental entity and does not extend it also to the county's agents or employees
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for public funds,314 , the court concluded as follows: "Where... a party
seeks a money judgment holding a governmental officer or agent
personally liable albeit for actions in his official capacity, that is a suit
against the individual and not the government, although the doctrine of
official immunity may bar the suit."31 So characterized, the action
was not one of which plaintiffs must "notify [the sheriff] ... in advance
3 16
of filing it against him.
G.

Zoning

Of the county zoning issues, none were more intriguing than that
presented by Agan v. State. 17 , There, defendant relied upon the
ground of "selective prosecution" to appeal his conviction of bribing
county commissioners for favorable zoning votes.
Rejecting the
argument, the court of appeals conceded that defendant had shown that
other developers made contributions to commissioners while having
zoning matters pending before the commission. 8" The court noted,
however, the distinguishing features of defendant's case: contributions
when commissioners had no active campaign structure, zoning requests
made when giving contributions directly to the commissioners, checks
drawn payable to the commissioners personally, and being captured on
videotape. 19 The court could "find no evidence that anyone else
crossed the line of illegality as did appellant. 20
The court was similarly aloof to yet another zoning enforcement
complaint in Morton v. McCoy.32 1 Plaintiff charged that the county
code enforcement officer wrongfully entered his property to obtain

who are sought to be held personally liable." Id.
314. Id. "Where a party seeks rendition of a monetary judgment against a governmental entity under the doctrine of respondeat superior based upon the conduct of a
governmental officer or agent in his or her official capacity, that too is a suit against the
state." Id.
315. Id., 421 S.E.2d at 96-97.
316. Id. at 94, 421 S.E.2d at 97. The court reversed the trial judge's dismissal of the
sheriff as a defendant in the case. Id.
317. 203 Ga. App. 363, 417 S.E.2d 156 (1992).
318. Id. at 366, 417 S.E.2d 158. The court noted that it was following the standards
set out by the supreme court in a previous appearance of the case, State v. Agan, 259 Ga.
541, 384 S.E.2d 863 (1989). 203 Ga. App. at 366, 417 S.E.2d at 158.
319. 203 Ga. App. at 366, 417 S.E.2d at 158. "When all these factors coalesce,
appellant's situation becomes of a different category than the situations attempted to be
shown at the hearing." Id., 417 S.E.2d at 159.
320. Id. The court also emphasized the District Attorney's testimony which
"establishes a reasonable explanation for his prosecutorial decisions and supports the
conclusion of a good faith prosecution of appellant." Id. at 367, 417 S.E.2d at 159.
321. 204 Ga. App. 595, 420 S.E.2d 40 (1992).
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evidence of his violating the county zoning ordinance. The court
reasoned that as an action for malicious prosecution, plaintiff was
precluded by his ordinance violation conviction. 22 As a trespass
action, plaintiff could not complain of an entry which fell within the
enforcement officer's "official duties." 23
Patrick v. Head' featured a contention that the 1983 constitution,
in vesting zoning power in local governments,' failed to grant such
power to the general assembly. Accordingly, the argument ran, the
Outdoor Advertising Act,32 granting zoning power to the State Department of Transportation ("D.O.T."), was invalid. 27 Rejecting that
contention, the supreme court viewed the 1983 constitution to carry
forward the general assembly's power to delegate zoning authority to the
D.O.T.,'s and thus to suffice as a constitutional basis for the Outdoor
Advertising Act.3
H.

Authorities
The court of appeals focused upon tort responsibility of a hospital
authority in Dozier v. Clayton County Hospital Authority."0 In a
malpractice action filed against the authority in 1991, but alleging
wrongful death in 1989, the court held the case governed by the
constitution's 1983 provision. 1 "To the extent provided, the authority's self-insurance trust funds, coupled with any existing commercial
insurance, 'constitutes liability insurance protection within the meaning
322. Id. at 596, 420 S.E.2d at 41. The officer entered plaintiffs property to photograph
a "Junkyard' of over a dozen 'ummovable old cars' on property zoned for residential use."
Id at 595, 420 S.E.2d at 41.
323. Id. it 597, 420 S.E.2d at 42. The court said that plaintiffls action "fails to create
a triable issue as to each essential element of a claim for either malicious prosecution or
trespass." Id.
324. 262 Ga. 654; 424 S.E.2d 615 (1993).
325. GA. CONST. art. IX, § 2, para. 4 (1983).
326. O.C.GA. §§ 32-6-70 to -97 (1991 & Supp. 1993).
327. 262 Ga. at 655, 424 S.E.2d at 615-16. Plaintiff in the case thus sought to
overcome the D.O.T.'s denial of an application for a sign along an interstate highway. Id.,
424 S.E.2d at 615.
328. GA. PONST. art. III, § 6, paras. 2(a)(6) and (b) (1983 & Supp. 1993).
329. 262 Ga. at 655, 424 S.E.2d at 616. The court nevertheless sustained the county's
rezoning of plaintiffs property thus permitting construction of the sign. Id.
330. 206 Ga. App. 62, 424 S.E.2d 632 (1992). For background on hospital authority
responsibility,, see R. Perry Sentell, Jr.,"Sue and Be Sued" in Georgia Local Government
Law: A Vignette of Vicissitudes, 41 MERCER L. REv. 13 (1989). For a current update in
general, see #. Perry Sentell, Jr., Local Government Tort Liability: The Summer of '92, 9
GA. ST. U. L. REV. 405 (1993).
331. 206 Ga. App. at 63, 424 S.E.2d at 634. GA. CONST. art. I, § 2, para. 9 (1983 &
Supp. 1993).
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of the [19831 constitutional provision.' 33 2 Accordingly, the constitution's 1991 amendment had not withdrawn any waiver of sovereign
immunity effected by the authority's insurance.3
III. LEGISLATION
Space limitations preclude discussion of 1993 legislation affecting local
governments. Only a few of the more heralded measures (all general
statutes) can merely be mentioned.
One important measure focuses upon the essence of governmental
existence. Municipalities failing to provide at least three of eleven
enumerated services, failing to hold at least six council meetings per
year, and failing to hold regular elections, are designated "inactive
municipalities." 4 The charters of those municipalities will be automatically repealed on July 1, 1995. 335
As for governmental reorganization, the "Local Government Efficiency
Act" establishes a grant program within the State Department of
Community Affairs to assist local governments desiring to study or carry
out the consolidation of services or governments.33 6
Additionally, municipal-county consolidations must be separately
approved in a referendum in each affected county and in each municipality in the county possessing at least ten percent of the county's
population. 3 7

No consolidation so approved, however, will affect a

municipality containing less than ten percent of the county's population
unless approved in a separate municipal referendum. 33 8
Local governments were the recipients of several power enhancements.
Municipalities are empowered to exchange real property for other real
property of equal or greater value upon publication of notice once a week
for four weeks. 339
Local governments are authorized to spend funds necessary to
participate in federal programs providing grants and loans for housing,

332. 206 Ga. App. at 63, 424 S.E.2d at 634 (quoting Litterilla v. Hospital Auth. of
Fulton County, 262 Ga. 34, 413 S.E.2d at 718 (1992)).
333. GA. CONST. art. I, § 2, para. 9 (1983 & Supp. 1993). The court reversed the trial
judge's grant of the authority's motion for partial summary judgment on the issue of

sovereign immunity. 206 Ga. App. at 69, 424 S.E.2d at 638.
334. O.C.GA. § 36-30-7.1 (1993).
335. Id.
336. Id. §§ 36-86-1 to -4.
337.
338.
339.

Id. § 36-60-16.
Id.
Id. § 36-37-6.
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transportation, and water and waste-water treatment and distribution." o
Local government power to impose business and occupation taxes was
revised." 1 The power to classify businesses and professions for tax
purposes was strengthened, and the cap on such taxes was raised from
$200 per year to $400. "
Local governments received additional authority regarding the various
regional development centers. This power infusion addressed such
matters as prescribing by-laws for center boards, and composition of the
boards themselves.'
Thus, each board must have "at least one
elected or appointed municipal government official from each member
county and at least one elected or appointed county government official
from each member county. 3'
Finally, deputy wardens of county correctional institutions are to be
appointed by county governing authorities, subject to approval by the
State Board of Corrections."' The deputy wardens are to serve at the
pleasure of the county or the Board.'
In the ever-eventful zoning milieu, local government zoning procedures
were changed. Those changes addressed both the definition of"territorial boundaries"' and the conduct of one of the mandated public
hearings. 3"
Intriguingly, the "Georgia Court-annexed Alternative Dispute
Resolution Act" provides for creating and funding alternative dispute
resolution programs in each county, and for the use of county funds for
administration of the programs. 9
IV. CONCLUSION

In the rush toward tomorrow, the lessons of yesterday counsel patience
and reflection. In local government law, as elsewhere, reforms ignoring
that counsel may themselves be destined for destruction. The lessons of
this survey period now assume their positions around yesterday's
campfire of destiny.

340. Id. §§ 36-86-1 to -4.
341. Id. §§ 48-13-1 to -79 (1982 & Supp. 1993).
342. Id.

343.
344.
345.
346.

Id. §§ 50-8-1 to -222 (1990 & Supp. 1993).
Id. § 50-8-34.
Id. § 42-5-30 (1991 & Supp. 1993).
Id.

347. Id. § 3,6-66-3 (1993).

348. Id. § 36-66-5.
349. Id. §§ 15-23-1 to -12 (Supp. 1993).

