
Legal Ethics

by Roy M. Sobelson"

I. INTRODUCTION

Starting with the creation of the Chief Justice's Commission on
Professionalism,' the Georgia Supreme Court has undertaken a serious
effort to get Georgia lawyers to think critically about the obligations
undertaken when they become members of the legal profession in
Georgia. One of the prevalent themes in the professionalism effort is
that lawyers must comport themselves as responsible
people-responsible to their clients, of course, but also to themselves,
opposing counsel, the legal profession, 'and the public at large. In
examining the following review of the developments in this area of the
law over the past year, one would do well to consider whether the courts'
advisory opinions and appellate decisions are consistent with that theme,
thus holding lawyers accountable for their actions and giving the public
faith in the ability of the bar to regulate its own profession.

II. NEW ETHICAL RULES

A Professionalism

This survey year has seen several significant developments which are
consistent with the responsibility theme. Many of these developments
have come directly from the Supreme Court of Georgia. To keep these
issues in the forefront of the profession's conscience, the court first made
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MERCER LAW REVIEW

the Lawyer's Creed and Aspirational Statement a part of the Bar rules.2

While these statements are not intended to be binding or enforceable in
any way, their messages are significant.

The materials consist of four parts. First is "A Lawyer's Creed," which
includes general statements encompassing duties to six different
audiences, identified as clients, opposing parties and their counsel, the
courts, colleagues in the practice of law, the profession, and the public
and our system ofjustice. Perhaps what is most interesting here is what
is not included. For instance, while clients are offered "faithfulness,
competence, diligence, and good judgment,"' there is no mention of
zealousness, loyalty, or confidentiality. One may argue, of course; that
these duties to clients are made explicit in the Code of Professional
Responsibility4  ("Code") and enforceable Standards of Conduct,5
("Standards") and that the Creed is supposed to go beyond the enforce-
able rules. But the combination of duties mentioned in the Creed makes
one wonder whether the rules of the game are beginning to subtly
change. Notice, for instance, that to the courts the lawyer offers
"respect, candor, and courtesy. While one would be hard pressed to
disagree with that as a general statement, it makes this author wonder
whether the downplay of the duties to the client and the explicit
statement regarding candor to the court portends more hard and fast
rules dealing with matters such as the disclosure of client pejury. Of
course, only time and experience with these new materials will tell.

The second part is a preamble to the Aspirational Statement on
Professionalism, which is an explanation of why the court feels it
necessary to add something to the Directory Rules ("DR's"), Ethical
Considerations ("EC's"), Standards, and statutes on point. The court
makes several significant points here. It identifies the "unfortunate
trends of commercialization and loss of professional community."7 To
counter those negative trends, the court says it is necessary for us to
identify "aspirational ideals to help bind us together in a professional

2. Supreme Court order of October 9, 1992 (nunc pro tunc for July 3, 1990).
3. HANDBOOK, supra note 1, at 173.
4. HANDBOOK, supra note 1, at 48. The Code contains a Preamble [hereinafter

Preamble], nine Canons [hereinafter Canon], dozens of Ethical Considerations [hereinafter
ECI, and dozens of Directory Rules [hereinafter DRI. All of these parts of the Code are
aspirational only. The Georgia Code of Professional Responsibility is similar to, but not
an exact replica of, the MODEL CODE OF PROFESSIONAL RESPONSIBILITY [hereinafter MODEL
CODE]. See infra note 31.

5. The State Bar is authorized to maintain and enforce Standards and punish violations
thereof. To date, there are 72 Standards. HANDBOOK, supra note 1, at 73.

6. HANDBOOK, supra note 1, at 173.
7. Id.
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community." Finally, the court lays a heavy dose of responsibility on
all of us when it says, "We should remember, and we should help our
clients remember, that the way in which our clients resolve their
disputes defines part of the character of our society.. . ."9 All of these
statements suggest that while lawyers are part of a group that shares
some common goals, aspirations, and responsibilities, we have either lost
sight of those commonalities or they have changed in recent times.
Either way, the court's message should be thought-provoking and will
hopefully generate a great deal of serious discussion of the directions in
which lawyers and our system are heading.

Third is the set of General Aspirational Ideals, with aspirations that
are specific, but not directed to particular audiences or goals. Two stand
out amongst the group of nine. One is to "practice law not as a business,
but as a calling in the spirit of public service."' Last is a goal that
some will undoubtedly argue is laudable, but out of place. That is the
goal to "avoid all forms of wrongful discrimination in all of my activi-
ties,"1 noting that the "social goals of equality and fairness will be
personal goals for me." 2 Despite the possible controversy over its
inclusion, it is good to see the court beginning to distance itself from the
profession's often lamentable record of discriminatory practices."3

Finally, there are Specific Aspirational Ideals directed at duties to the
same six audiences identified earlier. Several things of note appear in
this section as well. First, amongst the duties to clients, loyalty,
confidentiality, and zealousness are still nowhere to be found. Second,
with regard to fees, it is said that lawyers should "[olffer fee arrange-
ments that reflect the true value of the services rendered," 4 followed
shortly by the duty to "[d]etermine the amount of fees by consideration
of many factors and not just time spent by the attorney."" Obviously,
this is a recognition of the recent criticism by lawyers and nonlawyers
alike of the practice of hourly billing. Finally, while duties regarding
other audiences are certainly worth careful reading and consideration,
one stands out, especially in light of a new Standard recently adopted.'6

8. Id
9. Id.

10. Id at 174.
11. Id.
12. Id,
13. See generally R.W. GORDON, THE IDEAL AND THE ACTUAL IN THE LAW: FANTASIES

AND PRACTICES OF NEw YORK CITY LAWYERS, 1870-1970, excerpted in D. RHODE & D.
LUBAN, LEGAL ETmICS 73-80 (1992).

14. HANDBOOK, supra note 1, at 174.
15. Id.
16. See discussion of Standard 71, infra part II.C.
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That is the duty to "protect the public from incompetent or other
wrongful lawyering,"'7 in pursuit of which we are to "[report violations
of ethical regulations by fellow lawyers,"' and "[aissist in the enforce-
ment of the legal and ethical standards imposed upon all lawyers."'9

All in all, the Creed and Aspirational Statements make some powerful
declarations about the state of our profession and our shortcomings. The
court deserves a great deal of credit for its leadership, not only locally
but nationally, in encouraging vigorous debate on some very difficult
issues.

B. New Ethical Considerations

The court has also adopted several amendments to the EC's, and these
may be put into three basic groups." The first group deals with
lawyers' obligations to do pro bono work, a subject the court may be
particularly anxious to emphasize in light of last year's supreme court
decision in Sacandy v. Walther.2  New EC 2-25(a) provides that
"[elvery lawyer, regardless of professional workload, should find time to
participate in serving the disadvantaged. The rendition of free legal
services to those unable to pay reasonable fees continues to be an
obligation of each lawyer.'22 Part (c) suggests, but of course does not
mandate, that lawyers provide forty hours annually of pro bono service,
at least twenty of which should "involv[e] the direct provision of legal
services to the poor, without an expectation of compensation."'

The second group of new EC's deals with supervision of and responsi-
bility for employees. EC's 1-7 and 1-8, respectively, mandate that
partners and supervisors make "reasonable efforts" to insure that their
lawyer-employees conform to the Standards of Conduct.2 EC 1-9,

17. HANDBOOK, supra note 1, at 175.
18. Ironically, no such enforceable Standard has heretofore been adopted by the

supreme court.
19. HANDBOOK, supra note 1, at 175.
20. The first two groups of new EC's were adopted by the supreme court on February

11, 1993. EC 7-5 was adopted by order of February 19, 1993.
21. 262 Ga. 11, 413 S.E.2d 727 (1992). In response to a lawyer's refusal to participate

in an indigent defense program, the court held that a lawyer could not be forced to
participate without compensation. Id. at 12-13, 413 S.E.2d at 729-30.

22. HANDBOOK, supra note 1, at 10 (Supp. 1993).
23. Id. Part (b) is primarily definitional. "Pro bono service" is defined as "any

uncompensated services performed by attorneys for the public good... [including civic,
charitable and public service activities, as well as activities that improve the law, the legal
system, and the legal profession." Id.

24. EC's 1-7 and 1-8 are taken directly from MODEL RULES OF PROFESSIONAL CONDUCT
(1983) [hereinafter MODEL RULES) 5.1(a) and (b), respectively. The MODEL RULES, adopted
in a majority of states, has not been adopted in Georgia.
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however, is confusing, probably due to a drafting error. EC 1-9 is
intended to provide that a lawyer may be held responsible for actions of
nonlawyer employees. Indeed, EC 1-9's opening language states, "With
respect to a nonlawyer employed or retained by or associated with a
lawyer ... .'5 Sections (a) and (b) then provide that partners and
direct supervisors must make efforts to ensure that such nonlawyers act
in a manner consistent with the rules. Part (c), however, says:

a lawyer shall be responsible for conduct of such a person... if .. (2)
the lawyer is a partner in the law firm in which the other lawyer
practices and knows of the conduct ... or (3) the lawyer has direct
supervisory authority over the other lawyer and knows of the conduct
at a time when its consequences can be avoided ... .

Obviously, the language will have to be corrected to convey the actual
intention of the drafters.27

The third amendment to the EC's emphasizes the court's newfound
commitment to the encouragement of the use of alternative forms of
dispute resolution." Even before its recent amendment, EC 7-5 was
one of a series of EC's that encouraged lawyers to communicate openly
with clients and act in accord with their wishes, after exploring all
available legal and nonlegal options and considerations." With this
most recent amendment, however, EC 7-5 now provides that a lawyer
has a "duty to advise [his] client as to various forms of dispute resolution
... which might constitute reasonable alternatives to litigation."30

Since this obligation does not rise to the level of a Standard of Conduct
or even a Directory Rule, one must wonder why the court was insistent

25. HANDBOOK, supra note 1, at 9.
26. Id. at 9-10 (emphasis added).
27. According to Bridget Bagley, Deputy General Counsel of the State Bar of Georgia,

this phrase is a typographical error that went uncorrected in the last amendments to the
rule. The words "in which the other lawyer practices" should actually read "in which the
person is employed." Conversation with Bridget Bagley, Deputy General Counsel of the
State Bar of Georgia (June 28, 1993).

28. See, e.g., HANDBOOK, supra note 1, at 174 (Specific Aspirational Ideals (b)(1) in
Aspirational Statement on Professionalism).

29.
A lawyer should exert his best efforts to insure that decisions of his client are
made only after the client has been informed of relevant considerations. A lawyer
ought to initiate this decision-making process if the client does not do so. Advice
of a lawyer to his client need not be confined to purely legal considerations. A
lawyer should advise his client of the possible effect of each legal alternative.

HANDBOOK,, supra note 1, at 64 (EC 7-8). See also Specific Aspirational Ideals, which
provides, "As to the public and our system of justice, I will aspire... [to counsel clients
about the moral and social consequences of their conduct."

30. HANDBOOK, supra note 1, at 10 (citing EC 7-5).
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upon calling it a. "duty." Even without making it an enforceable
Standard, there is always the possibility that this duty would be
enforced in the context of a malpractice action in which a client could
demonstrate that his choice of an ultimately unsuccessful litigation route
caused him to lose something he would have gained in some alternative
forum for resolving the dispute.31

C. New Standards of Conduct

New Standard 71 picks up on the ideas in EC 1-7 and 1-8, discussed
earlier, and makes them enforceable.82 Based upon the Model Rules ,"
new Standard 71 makes both partners and supervisors responsible for
conduct they either order, ratify with knowledge, or fail to correct when
consequences thereof can be avoided. Similarly, Standard 72 holds that
a lawyer is bound by the Rules of Professional Conduct even if he acts
at the direction of another person."

While both of these Standards send important messages, one thing
about them is rather odd. Both Standards, after merely stating the fact
that a lawyer may be held responsible in certain circumstances, then
provide that "[a] violation of this Standard may be punished by
disbarment."' But just how does one violate the Standard? By
attempting to avoid responsibility? This does create an intriguing
possibility. One could argue that since a lawyer is responsible for the
.conduct of another by failing to prevent it, a lawyer may also have: (i)
the duty to reveal the information necessary to prevent the violation of
the Standards; or (ii) the duty to report the action after it has occurred;
or (iii) both. Thus far, courts generally have refused to discipline
lawyers for failing to report an ethical violation, except in unique
circumstances.' It would be remarkable for the supreme court to

31. While both the MODEL CODE OF PROFESSIONAL RESPONSIBILITY (Preliminary
Statement) (1969) and the MODEL RULES (Scope) expressly disavow any intent to adopt
duties enforceable in civil actions for malpractice and the like, Georgia's version of the
Code of Professional Responsibility contains no such explicit statement. Georgia courts
have occasionally allowed Code provisions to be used for purposes other than disciplinary
matters. See, e.g., Cambron v. Canal Ins. Co., 246 Ga. 147, 269 S.E.2d 426 (1980).

32. HANDBOOK, supra note 1, at 10 (Supp. 1993) (Standard 71).
33. Model Rule 5.1(c) (1983).
34. HANDBOOK, supra note 1, at 10 (Supp. 1993) (Standard 72). This rule is based upon

Model Rule 5.2(a) (1983).
35. Id.
36. See In re Himmel, 125 Ill. 2d 531, 533 N.E.2d 790 (1988). In that case, Himmel

represented a client against his former lawyer, who had apparently stolen money from his
client. Id. at 535, 533 N.E.2d at 791. Himmel, who agreed to take one third of the amount
recovered as his fee, negotiated a deal by which the lawyer would pay the money and
Himmel would agree not to report the matter to the disciplinary authorities. Id. at 535-36,
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adopt such a rule in such a subtle way, especially in light of the fact that
we have a DR on point but no corresponding Standard.37 Nevertheless,
given the statements of the court in its Aspirational Statement on
Professionalism, the sentiment may well be there to begin discussion of
such an idea.

III. FORMAL ADVISORY OPINIONS

During the survey period, the supreme court only issued two new
Formal Advisory Opinions ("FAO"),3" and neither of them was particu-
larly controversial. Formal Advisory Opinion 92-239 addressed the
propriety of a firm running legal advertisements that do not reveal that
a majority of the cases it takes will actually be referred to other
lawyers.' The court concluded that the practice is unethical, empha-
sizing two main points.

First, while individual lawyers have First Amendment rights41 to
advertise, the public has a parallel entitlement to receive information in
a way that is accurate, complete, and useful. Obviously, a lawyer may
not make any "false, fraudulent, deceptive or misleading communication
about the lawyer or the lawyer's services." 2 Somewhat less obviously,
the rules provide that the omission of a "fact necessary to make the
statement considered as a whole not materially misleading43 also
violates that Standard. An advertisement that would lead a consumer

533 N.E.2d at 791.
37. HANDBOOK, supra note 1, at 48-49 (citing DR 1-103).
38. Opinions are drafted by the Formal Advisory Opinion Board, published for public

comment, and ultimately issued by the supreme court. HANDBOOK, supra note 1, at 97.
Opinions issued before the creation of the Formal Advisory Opinion Board were written by
the State Disciplinary Board, and are designated "Advisory Opinions." Advisory Opinion
No. 5 (lawyer may not permit the use of his letterhead by retainer client writing debtors
to collect debts), originally issued September 20, 1968, was amended by the Formal
Advisory Opinion Board and reissued in March, 1993. Advisory Opinion No. 22 (an
attorney may truthfully communicate with other lawyers regarding his availability as a
consultant without violating advertising and solicitation rules), was originally issued
January 18, 1974, was amended by the Formal Advisory Opinion Board and reissued on
January 14, 1993.

39. HANDBOOK, supra note 1, at 11 (Supp. 1993).
40. Due to the nature of the FAO process, the opinions are not based upon specific

factual scenarios. Thus, it is difficult to get any more specific about the actual circumstanc-
es in which this occurs. The dimensions of this practice are unknown, but this author's
study of advertising convinces him that this is a fairly widespread practice, See R.M.
Sobelson, The Ethics of Advertising by Georgia Lauyers: Survey and Analysis, 6 GA. ST. U.
L. REV. 23 (1989).

41. Bates v. State Bar of Arizona, 433 U.S. 350 (1977).
42. HANDBOOK, supra note 1, at 75 (citing Standard 5).
43. Id.
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to think one person is offering legal services, when the person is actually
only acting as a conduit to other unidentified lawyers, clearly violates
both the letter and spirit of Standard 5."

Second, there are specific requirements that must be met for lawyer
referral services.4' Lawyers should not be able to ignore these legal
requirements merely by refusing to call themselves a referral service.

Formal Advisory Opinion 93-1' is also rather standard stuff. It
addresses a series of questions, all growing out of a law firm's use of
another firm to act as counsel on special matters, such as Employee
Retirement Income Security Act ("ERISA") and tax questions. The
opinion concludes that another lawyer or firm may be designated as
"Special Counsel," as long as there is a bona fide relationship between
the two firms. While the opinion does not define bona fide, the idea is
to distinguish between firms that are actually hired for their expertise
in specialized areas and those involved in referral arrangements.
According to the opinion, once that relationship is formed, the hired firm
acts as counsel for the hiring firm.47 As a result, the imputed disquali-
fication rules" come into play, treating the hired firm as part of the
hiring firm.

IV. UPDATE OF 1992 CASES

One case in last year's survey that generated a fair amount of
controversy4 9 and criticism was Findley v. Davis," in which the court
of appeals held that an allegation of overcharging stated a claim for legal
malpractice. On appeal, the supreme court reversed."1 The supreme
court specifically addressed the question of whether an allegation of a
violation of the Canons of Ethics, standing alone, states a claim.
Answering the question in the negative, the court said:

44. See also Standard 9, which provides that a "trade name is false or misleading if...
the trade name does not include the name of at least one of the lawyers practicing under
said name." HANDBOOK, supra note 1, at 75 (Standard 9).

45. All referral services must file with the State Disciplinary Board "at least annually,
a report showing its terms, its subscription charges, agreements with counsel, the number
of lawyers participating, and the names and addresses of lawyers participating in the
service." In addition, such services must be bona fide services "operated by an organization
authorized bylaw and qualified to do business in this state." Standard 13.

46. HANDBOOK, supra note 1, at 12 (Supp. 1993).
47. Cf. ABA Formal Opinion No. 330 (1972) (specifically rejected as persuasive

authority on this point).
48. HANDBOOK, supra note 1, at 78 (citing Standard 38).
49. See, e.g., R.M. Sobelson, Legal Ethics, 44 MERCER L. REv. 281, 291 (1992).
50. 202 Ga. App. 332, 414 S.E.2d 317 (1991).
51. Davis v. Findley, 262 Ga. 612, 422 S.E.2d 859 (1992).
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[The Code of Professional Responsibility provides specific sanctions for
.,. professional misconduct ... [but] it does not establish civil liability
of attorneys ... nor does it create remedies in consequence thereof
S.... inasmuch as the appellee seeks to support his cause of action for
malpractice solely in reliance upon duties imposed by the Code... the
conclusion by the Court of Appeals to the contrary must be overruled
and the judgment of the trial court affirmed.52

One interesting thing about the supreme court's brief opinion is that
it narrowly focuses on the issue of whether an alleged breach of the
"duty imposed by... the Code of Professional Conduct"o' can support
a cause of action for malpractice. It does not answer the question of
whether an allegation of overcharging, quite independent of the Code's
admonition against such conduct, would support such a claim. The court
does, however, make a point of noting that one who is overcharged has
recourse to the Bar's fee arbitration mechanism. 4

V. RECENT CASE DEVELOPMENTS

A. Attorney Discipline
The State Bar of Georgia General Counsel's Office received 2385

grievances from the public between May 1992 and May 1993. A
substantial number of those grievances, of course, were dismissed for
failure to state matters within the State Bar's jurisdiction, or similar
defects. But of those matters carried through to disciplinary action, the
following results were reached. In terms of confidential discipline
imposed,' there were twelve Investigative Panel reprimands and
twenty-seven formal letters of admonition. With respect to action taken
by the supreme court, there were thirty-five disbarments, twenty-one
suspensions, four public reprimands, and thirteen Review Panel
reprimands.'

As is so often true, the facts of these cases are rarely detailed in the
supreme court's opinions. But even with the scant information available,
it still seems clear that the greatest number of disbarments, other than

52. Id. at 613, 422 S.E.2d at 861 (emphasis added).
53. Id. at 614, 422 S.E.2d at 860. In truth, there is no such thing as the "Code of

Professional Conduct." The court was referring to Georgia's version of the Code of
Professional Responsibility.

54. Id. Of course, other options, such as a suit for conversion or fraud, may also be
available to the client.

55. See State Bar Rules 4-205 to -225. HANDBOOK, supra note 1, at 87.
56. State Bar of Georgia, Board of Governors, Report of the General Counsel's Office

1-4 (June 12, 1993).
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those entered by default, 7 involve impairment due to mental problems
or addiction,' convictions of felonies,' 9 escrow account irregulari-
ties,'o or other blatant conflicts or similar improprieties.6 '

B. Disqualification and Use of Standards

Communication with Opposing Represented Party. The
Georgia appellate courts were presented with two cases dealing with the
prohibition against communication with a represented party without the
consent of that party's lawyer.6 2

In Norfolk Southern Railway v. Thompson,' plaintiff filed suit under
the Federal Employers' Liability Act ("FELA") against Norfolk Southern.
In discovery, the railroad asked the plaintiff to produce ex parte
prelawsuit statements it had gotten from Shockey and Brown, two
railroad employees who later testified for plaintiff. Plaintiff resisted on
the ground that the statements were work product or "trial preparation
materials."' Because the railroad did not demonstrate substantial
need for the materials,' the trial court held they were protected work

57. See, e.g., In re Goad, 262 Ga. 348, 418 S.E.2d 43 (1992); In re Scott, 262 Ga. 347,
418 S.E.2d 44 (1992).

58. See, e.g., In re Loudon, 262 Ga. 838, 426 S.E.2d 569 (1992) (attorney admits
competency impaired by physical and mental disability).

59. See, e.g., In re Smith, 262 Ga. 656, 424 S.E.2d 283 (1993) (disbarred for conviction
of federal offense for making fictitious and fraudulent statements and representations
while making applications for adjustment of immigration status); In re Sawhill, 262 Ga.
735, 425 S.E.2d 274 (1993) (disbarred for drug possession conviction); In re Patteson, 262
Ga. 591, 423 S.E.2d 248 (1992) (suspension for 30 months with conditions, following
conviction for drug possession).

60. See, e.g., In re LaSonde, 262 Ga. 690, 424 S.E.2d 621 (1992) (lawyer paid property
taxes with escrow check, which was dishonored; third infraction of State Bar rules).

61. See, e.g., In re Royal, 262 Ga. 717, 425 S.E.2d 650 (1993) (Attorney drafted a will,
then hired himself as attorney for the estate. The attorney also made a claim against the
estate based upon a forged contract, sold property without authorization, and borrowed
money in the name of the estate.) But see FAO 91-1 (1991) (It is not ethically improper for
a lawyer to be named executor in a will he has prepared when the lawyer does not
consciously influence the client in the decision to name him as executor, so long as he
obtains the client's written consent after full disclosure of the possible conflicts of interest.).

62. The claim was also raised tangentially in Addley v. Beizer, discussed infra text
accompanying notes 200-11.

63. 208 Ga. App. 240, 430 S.E.2d 371 (1993).
64. See O.C.G.A. § 9-11-26(bX3) (1981 & Supp. 1993).
65. Id. The materials may be discovered "only upon a showing that the party seeking

discovery has substantial need of the materials in the preparation of his case and that he
is unable without undue hardship to obtain the substantial equivalent of the materials by
other means." Id. Since the statements were made by its own employees, the railroad
should have had no difficulty obtaining the substantial equivalent by interviewing the
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product." The railroad argued, however, that these statements were
not entitled to their normal protection because plaintiff's counsel had
violated Standard 47 in obtaining them."7 Standard 47 provides:

During the course of his representation of a client a lawyer shall not:
(I) communicate or cause another to communicate on the subject of

the representation with a party he knows to be represented by a lawyer
in that matter unless he has the prior written consent of the lawyer
representing such other party or is authorized by law to do so.'

Thus, the facts of this case raise four important questions about the
use of this Standard. First, did plaintiff's attorney communicate with a
party? Since the employees were not parties to the case, this prohibition
would come into play only if they could be considered to stand in the
place of the railroad. While the question of who is considered the "party"
when the opponent is a corporation is a much debated question, the
supreme court has issued an advisory opinion on the question. 9 In
that opinion, the supreme court held:

An attorney may not ethically interview an employee of a corporation
which is an opposing party in pending litigation without the consent of
the corporation or the corporation's counsel where the employee is
either ... an officer or director or other employee with authority to
bind the corporation... or ... an employee whose acts or omissions
may be imputed to the corporation in relation to the subject matter of
the case ....

While -the court even cites this opinion and points out that neither
Southern nor Southern's counsel gave consent for plaintiff to interview
the employees,71 it never resolves the question of whether Standard 47
even applies to a situation like this. Apparently, the court was
convinced: that it did apply, because it then proceeded to answer other
questions about the interpretation of Standard 47.72

employees.
66. 208 Ga. App. at 244, 430 S.E.2d at 375.
67. Id.
68. HANDBOOK, supra note 1, at 79 (Standard 47) (emphasis added). This Standard is

the same as DR 7-104 (A)(1), except for the addition of the word "written." HANDBOOK,
supra note 1, at 79.

69. FAO 87-6 (1989).
70. Although the opinion does not specify that the consent be in writing, the references

to and interpretation of Standard 47 make that requirement implicit.
71. 208 Ga. App. at 244, 430 S.E.2d at 375. Shockey and Brown were a machinist and

a pipe fitter.' Plaintiff was a machinist who slipped and fell on company premises. Id. at
240, 430 S.E.2d at 372.

72. Id. at 244, 430 S.E.2d at 375.

19931 297



MERCER LAW REVIEW

Second, if the railroad was such a party, did plaintiff's attorney know
that the railroad was a "party represented in that matter?" Once again,
this is not clear from the facts. The court says, somewhat ambiguously,
"Southern's counsel specifically told plaintiff's counsel that Southern did
not consent to such interviews. It does not appear that this or the
interviews occurred after suit had been filed."5 Thus, Southern
apparently expressed its disapproval of employee interviews before suit
was even filed. If this is so, it raises a serious question. Did Southern
already qualify as a represented party "in that matter," even though suit
had not been filed? If a party who has a general counsel is to be
considered a "party represented in that matter" in any litigation that is
filed, threatened, or even contemplated, then general counsel is in a
position to prohibit all sorts of contacts with corporate employees even
at the very earliest stages of contemplated litigation.74 Even if counsel
cannot rely on the Standards to uphold his right to prohibit interviews,
he can surely intimidate employees into refusing to be interviewed by
threatening them, even illegally, with loss of their jobs or other dire
consequences.75

Third, if the Standard does apply, were these communications with
Shockey and Brown nevertheless privileged because they were "autho-
rized by law?" This is the only question the court directly addresses,
and it is one that has generated a great deal of discussion in recent
years, mostly in criminal cases.7

The court first looks to the FELA legislation that provides:

Any ... rule ... the purpose, intent or effect of which shall be to
prevent employees of any common carrier from furnishing voluntarily
information to a person in interest as to the facts incident to the injury
or death of any employee, shall be void ... whoever, by threat,
intimidation, order, rule, contract, regulation, or device ... shall
attempt to prevent any person from furnishing voluntarily such

73. Id.
74. This argument is often raised in criminal cases, where reputed mobsters' "in house

counsel" have sought to fend off government contact with their clients, arguing that they
serve as their clients' lawyers in all matters.

75. It is also unclear whether these interviews took place before or after Southern
denied permission to interview the employees.

76. In 1989, United States Attorney General Richard Thornburgh issued a proclamation
declaring that the Supremacy Clause prohibited states from sanctioning federal prosecutors
who contacted defendants without the consent of their lawyers. See Practicing Law
Institute Litigation and Administrative Practice Course Handbook Series, LEGAL ETHICS
1990: WHAT EVERY LAWYER NEEDS To KNow, 403 PLIit 411 (1990) (memorandum of
Attorney General Richard Thornburgh, June 8, 1989).
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information ... shall... be punished by a fine of not more than $1000
77

Based on prior case law, the court holds that: "Just as the railroad
could not discipline an employee who has furnished information in such
cases, so conversely, it could not prevent the injured employee from'
obtaining such information. Southern could not lawfully withhold its

"71consent to the interviews of the plaintiff's fellow employees .... 7
From that, the court concluded that these communications were
"authorized by law."79 As a consequence, says the court, the materials
were protected from discovery.s°

While the court's conclusion that these communications were
"authorized by law"" seems correct, its holding raises a difficult fourth
question: what consequences should follow from that conclusion? Should
the fact that the statements were not improperly obtained lead
inexorably to their nondiscoverability? More to the point here, what if
the statements had been taken in violation of Standard 47? Would the
statements then be held discoverable? If so, upon what theory would the
plaintiff's violation of the Standards alter the normal rules of discovery?
Would a more appropriate remedy be to prohibit the plaintiff from using
the information obtained in the interviews or calling the employees as
witnesses?

These are questions that take on even greater importance as the
courts are faced with more attempts to use the Standards, DR's, EC's,
and Canons as procedural weapons. The courts will have to be more
careful in the future about clearly identifying the consequences of
violating these rules.

This question of what remedies are appropriate to respond to unethical
conduct was raised more directly in Clos v. Pugia.82 In that case, Mr.
and Mrs. Pugia jointly filed a civil action arising from an automobile
accident. The two were represented by one lawyer.a

While the case was pending, the Pugias divorced, whereupon their
lawyer filed a motion to withdraw as Mr. Pugia's counsel. Before the
court entered an order on the motion, however, Mr. Pugia contacted the
defendants. Defendants' lawyer then contacted Mr. Pugia, who said he

77. 45 U.S.C. § 60 (1986).
78. 208 Ga. App. 240, 245, 430 S.E.2d 371, 376 (1993).
79. Id. at 246, 430 S.E.2d at 376.
80. Id.
81. That assumes, of course, that the other requirements of Standard 47 apply. Id. at

244, 430 S.E.2d at 375.
82. 204 Ga. App. 843, 420 S.E.2d 774 (1992).
83. Id. at 843, 420 S.E.2d at 774.
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was unrepresented. Speaking further with defendants' lawyer, Pugia
made statements damaging to his ex-wife's case. Ms. Pugia then moved
to disqualify the defendants' lawyer, asserting that since her lawyer was
still counsel of record for Mr. Pugia, the defendants' lawyer violated
Standard 478 by contacting either of the Pugias without their lawyer's
written consent.8 5

In affirming the trial court's disqualification order," the court of
appeals made several important points that should be instructive for
lawyers studying Standard 47 or any other basis for a motion to
disqualify opposing counsel.

First, the court refused to apply the rules mechanically in this
disqualification motion, thus reducing the likelihood that such motions
will be invoked merely for strategic advantage.8 7 As the court notes,
"[We should look to the facts peculiar to each case in balancing the need
to ensure ethical conduct ... and other social interests, which include
the litigant's right to freely chosen counsel.' s Thus, the mere fact of
the violation of a Standard is not enough to warrant disqualification.
Courts need to be cognizant of the fact that the mere filing of such a
motion can lead to substantial litigation costs, embarrassment, friction
between attorney and client, and other significant disadvantages to the
lawyers, the clients, and the judicial system." In some cases, of course,
the court's disqualification of a lawyer may send a message to the
violator, but also may provide an unnecessarily strong incentive to those
who seek to use the Standards for purposes for which they were not
intended. Among the factors the court considers most important in these
motions is the "'degree to which [counsel's] retention would have eroded
public trust in the judiciary."'90

Second, the court correctly employed an "abuse of discretion" test in
reviewing the trial court's order.91 Except in the most blatant cases, it
would seem that the context in which the violation occurred and the

84. See supra note 68.
85. 204 Ga. App. at 844, 420 S.E.2d at 775.
86. After the trial court granted the motion to disqualify, the matter was certified for

immediate review and appellants' application for interlocutory appeal was granted. 204
Ga. App. 843, 420 S.E.2d 774 (1992).

87. 204 Ga. App. at 844, 420 S.E.2d at 775 (quoting Stoddard v. Board of Tax
Assessors, 173 Ga. App. 467, 468, 326 S.E.2d 827, 829 (1985)).

88. Id. at 844, 420 S.E.2d at 775.
89. EDNA EPSTEIN, ET AL., CONFLICTS OF INTEREST: A TRIAL LAWYER'S GUIDE 1-6

(1984).
90. 204 Ga. App. at 844, 420 S.E.2d at 775 (citing Kleiner v. First Natl Bank of

Atlanta, 751 F.2d 1193, 1210 (11th Cir. 1985)).
91. Id
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movant's motivation in seeking to disqualify opposing counsel is critical.
Obviously, a trial court is in a much better position to evaluate that
than an appellate court.

Finally, the court found disqualification appropriate, even though Mr.
Pugia initiated the contact and the lawyer's actions were not wilful."
In a sense, this may be the most important part of the case. By not only
endorsing the trial court's order but actually refusing to even discuss the
degree to which the lawyer should be held responsible for a contact
initiated by the other party," the court clearly places the onus on the
attorney to prevent or refuse to engage in unethical behavior. Here,
even though Mr. Pugia told the lawyer that he was unrepresented (and
he actually had a letter from his attorney evidencing the intent to
withdraw), the lawyer knew, or should have known, that the motion to
withdrawhad not yet been granted." In that circumstance, the lawyer
was obliged to refuse to participate in any discussions with Mr. Pugia
without opposing counsel's permission or the granting of the motion to
withdraw.6

One thing is left unclear by this ruling, though. Now that the
defendants' lawyer is disqualified from continuing, what happens to the
statements made to him by Mr. Pugia? May these materials be passed
on to successor counsel? If so, is there any limitation on the use of the
information gathered in those conversations between the lawyer and Mr.
Pugia? If there is no further limitation, then the point of the disqualifi-
cation is unclear unless it was meant merely to punish the lawyer. That
seems not to be the case, however, since the court agreed that his actions
were not wilful. If, on the other hand, the point was to avoid the
aero[sion][oil public trust in the judiciary' and the "appearance of

92. Id. at 845, 420 S.E.2d at 775-76.
93. It is not clear from the opinion just what led the lawyer to contact Mr. Pugia. All

that is clear is that Pugia contacted a defendant, after which the defendants' lawyer
contacted Mr. Pugia.

94. See Standard 22(a) ("If permission for withdrawal from employment is required
by the rules of a tribunal, a lawyer shall not withdraw from employment in a proceeding
before that tribunal without its permission.") and Georgia Uniform Superior Court Rule
(hereinafter Uniform Rule) 4.3 ("An attorney appearing of record in any action pending in
any superior court, who wishes to withdraw as counsel for any party therein, shall submit
a written request ... for an order of court permitting such withdrawal .... The client
shall have 10 days prior to entry of an order permitting withdrawal ... within which to
file objections to the withdrawal .... ).

95. See HANDBOOK, supra note 1, at 71 (citing DR 1-102(A)) ("A lawyer shall not...
circumvent a Disciplinary Rule through actions of another.") See also DR 7-104(A)(2)
("During the course of his representation of a client a lawyer shall not... give advice to
a person who is not represented by a lawyer, other than the advice to secure counsel.......

96. Kleiner v. First Natl Bank of Atlanta, 751 F.2d 1193, 1210 (11th Cir. 1985).
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impropriety,"97 then the court should provide the strongest possible
disincentive against this kind of behavior. At a minimum, the court
should clearly prevent any litigant from gaining any strategic or
pecuniary advantage by violating the Standards.

Representation in Matters Adverse to a Former Client. In the
area of conflicts of interest, the Georgia courts have been fairly
progressive, particularly with regard to lawyers' representation of clients
in matters adverse to their former clients. For instance, Georgia has
had a Standard of Conduct dealing with the prohibition since 1982."
The Standard, which is the same as that adopted by most courts in the
country,9 provides:

A lawyer shall not represent a client whose interests are adverse to the
interests of a former client of the lawyer in any matter substantially
related to the matter in which the lawyer represented the former client
unless he has obtained written consent of the 'ormer client after full
disclosure .... '

But the Georgia courts have also gone one step further. In Crawford
W. Long Memorial Hospital v. Yerby,' 0' lawyer Michael Bennett had
represented Crawford Long Hospital in a series of medical malpractice
cases while he was with a large law firm. After he left that firm, he
filed a medical malpractice case against Crawford Long. Reversing the
trial court's denial of a motion to disqualify Bennett for representation
adverse to a former client, the supreme court did not even decide
whether the matters were "substantially related."' 2 Rather, it focused
on two facts. First, the prior representation was ongoing at the time of
his new client's death in the hospital. Lawyers in such positions; said
the court, "would acquire a wide range 'of knowledge concerning the
nature of medical care provided by the hospital... [including] knowl-
edge (imparted to the lawyer by the client) of practices, policies,

97. Id.
98. HANDBOOK, supra note 1, at 82 (citing Standard 69).
99. Even without any specific provision in the MODEL CODE, several courts have

adopted rules regarding former clients, based upon the duties of confidentiality, loyalty,
and zealous representation, as well as the "appearance of impropriety." The case most
often cited as authority for the "substantial relationship" test is T.C. Theatre Corp. v.
Warner Bros. Pictures, Inc., 113 F. Supp. 265 (S.D.N.Y. 1953). Model Rule 1.9 adopts the
common law test used in that case. See Tilley v. King, 190 Ga. 421, 9 S.E.2d 670 (1940);
Summerlin v. Johnson, 176 Ga. App. 336, 335 S.E.2d 879 (1985).

100. HANDBOOK, supra note 1, at 82 (citing Standard.69) (emphasis added).
101. 258 Ga. 720, 373 S.E.2d 749 (1988).
102. Id. at 720, 373 S.E.2d at 749.
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procedures, reporting requirements, and of ongoing or recurring
problems-all as they pertained during this very period of time."0 3

Second, the matters were undoubtedly of "the same general subject
matter."04 According to Chief Justice Marshall, the combination of
these two factors created an "impermissible appearance of impropri-
ety,""0 5 thus demanding disqualification of Bennett.

The use of the "appearance of impropriety" test is problematic in at
least three ways. First is the fact that there is neither a Standard nor
a DR that prohibits one from acting in a manner that creates such an
appearance. There is, however, a Canon on point,"~ and, since the
court is using its inherent authority to regulate the practice of law in
Georgia courts, it should not be limited to those rules that can result in
lawyer discipline. Second, and more difficult, is the question of whose
perspective one uses in deciding what "appears" to be improper. Is it
that of the lawye whose conduct is being judged? Of an ordinary and
reasonable lawyer under the circumstances? Of a disinterested lawyer?
Or is it the perspective of a layperson? The answer partly depends upon
the purpose the rule is to serve. If it is to make sure that the public
retains high confidence in the integrity of its judicial system,0 7 then
perhaps it should be the perspective of the lay public. The problem with
such a standard, though, is that it may often reduce our professional
obligations and authority to the lowest common denominator of lay
understanding of our legal system, which may be woefully uninformed.
More importantly, this test is impossibly amorphous, regardless of whose
perspective one uses. The court's limited explanation in Yerby of its
reasoning and its lack of focus on the real purpose of its ruling has left
lawyers with extensive experience with a former client in a rather
difficult position when approached by new clients at odds with those
former clients.

That difficulty became apparent this year in National Media Services
v. Thorp. 0 8 There, a lawyer had represented National Media Services
in collecting on several contracts with its advertising clients. In Thorp
the lawyer represented a client against the client's former employer,
National Media, to collect commissions. National Media moved to
disqualify plaintiff's lawyer. The trial court denied the motion, but the

103. Id. at 721, 373 S.E.2d at 750.
104. Id. at 722, 373 S.E.2d at 751.
105. Id.
106. Canon 9, which is aspirational only, provides that "A Lawyer Should Avoid Even

the Appearance of Professional Impropriety." HANDBOOK, supra note 1, at 71 (Canon 9).
107. See Preamble, supra note 4.
108. 207 Ga. App. 70, 427 S.E.2d 61 (1993).
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case went to the" court of appeals by discretionary interlocutory
appeal.'" Speaking of the present suit for commissions, the court said:

The instant action concerns a former employee's compensation claim
against his employer. It is neither "substantially related" to the former
employer's claims against its clients nor does it relate to the "same
general subject matter" of the former employee's advertising services.
In his former representation of appellant, appellee's present counsel
may have gained general knowledge concerning appellants business
operations. However, "there was no evidence that [appellant's]
confidences or secrets had been or would be disclosed, or that any other
improper actions had been or would be taken.""1

Thus, according to the court, Yerby did not demand disqualification in
this case."' It is understandable that the court wished to avoid an
absolute prohibition against acting in a manner contrary to a former
client's interests and that reading Yerby too broadly could have that
effect. But these words in Thorp do raise two important questions. The
first one is rather technical and may not be that important as a practical
matter. That question is whether the court's remark that there was no
evidence of the disclosure or use of information effectively places the
burden on the movant to prove that information revealed to the attorney
by a former client is actually in danger of being compromised. This
would be an important shift in policy, since one of the very reasons for
the "substantial relationship" test is to allow the courts to make
educated guesses about what confidences and secrets"2 have probably
been revealed without actually hearing them. Otherwise, we would have
the anomalous result that a client would have to reveal confidences and
secrets so that the court could insure they would never be revealed.
Furthermore, it has always been assumed that the possibility of access
to and use of information was to be avoided, thus leaving us confident
that no actual use would be made of the information.

109. Id. at 70, 427 S.E.2d at 61.
110. Id. at 70, 427 S.E.2d at 62 (citing Knoxville Med. Investors v. National

Healthcorp., 192 Ga. App. 460, 461, 385 S.E.2d 110, 111 (1989)).
111. Id. at 71, 427 S.E.2d at 62.
112. "'Confidence' refers to information protected by the attorney-client privilege under

applicable law, and 'secret' refers to other information gained in the professional
relationship that the client has requested be held inviolate or the disclosure of which would
be embarrassing or would likely be detrimental to the client." HANDBOOK, supra note 1,
at 57-58 (DR 4-401). For an explanation of the distinctions between and characteristics of
the two, see generally R.M. Sobelson, Lawyers, Clients and Assurances of Confidentiality:
Lawyers Talking without Speaking, Clients Hearing without Listening, 1 GEO. J. LEGAL
ETHics 703 (1988).

304 [Vol. 45



LEGAL ETHICS

Second, and more important, is just what the court made of the Yerby
precedent. It is possible to read Yerby at least three different ways.
First, it may require disqualification only if the new matter arose while
the lawyer was representing the former client and the two matters are
of the same general subject matter."' Second, it may be that either
of these requirements would lead to disqualification. And finally, it is
possible to read Yerby to say that the "appearance of impropriety" is the
real test, and the facts of Yerby are merely one example of a case giving
rise to this appearance.

In any case, the facts here need more exploration. The court does not
even address the question of whether there is an overlap in time
between the lawyer's representation of National Media and the
employment of his new client. This would logically lead one to assume
that any time overlap alone would not meet the Yerby test. Furthermore,
while it may be true that these two cases do not really involve the "same
general subject matter," there is little doubt that a lawyer representing
a company in the collection of debts could have gained substantial
knowledge of the "practices, policies, procedures, reporting requirements,
and of ongoing or recurring problems"1 4 of his client, regardless of
whether there was any overlap in time. And since this was the focus of
the court's concern in Yerby, it is unfortunate that the court did not
address it at all in Thorp.

If Yerby ultimately stands for nothing more than the fact that an
"appearance of impropriety" may trump all the formal tests, though,
then this, case may push the limits of even that rule. An added factor
here was, that the lawyer shared office space with National Media's
former general counsel. Thus, National Media argued that since its
former general counsel could not sue it, neither could the person with
whom he, shared office space."5 The court avoided this result in two
ways, both of which seem inconsistent with the Yerby ideas. First, it
pointed out that DR 5-105(D) only applies to disqualifications pursuant
to DR 5-105(A), (B), and (C),"6 and that the disapprobation of repre-

113. This was apparently the understanding of Justices Clarke and Smith. [Tlhe
opinion limits the mandate of disqualification to those cases in which the lawyer was
actively representing the party in matters involving the same general subject matter when
the events giving rise to the case in question occurred.. . ." 258 Ga. at 722, 373 S.E.2d at
751 (Clarke, P.J., Smith, J., concurring).

114. 258 Ga. at 721, 373 S.E.2d at 750.
115. 207 Ga. App. 70, 71, 427 S.E.2d 61, 62 (1993).
116. "Ifla lawyer is required to decline employment or to withdraw from employment

under DR 5.105, no partner or associate of his firm may accept or continue such
employment." HANDBOOK, supra note 1, at 61 (DR 5-105(D)) (emphasis added). See also
Standard 38, which provides that "If a lawyer is required to decline employment or to
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sentation against a former client is contained only in Standard 69."7

While this is literally true, it makes a mockery of the idea of imputed
disqualification. After all, the real point of imputing disqualification is
to avoid divided loyalties and the possible inappropriate use of "confi-
dences and secrets"' of clients. That really seems no less likely to
happen in the case of representation against a former client than in any
of the other scenarios in DR 5-105. Additionally, it should be noted that
the DRs and especially the Standards really exist for the purpose of
deciding who should be disciplined and for what conduct."" It would
be perfectly rational to say that while such conduct may not be subject
to disciplinary action, it will nevertheless be strongly discouraged by
disqualifications and the like.

The court's second response to the imputed disqualification argument
was that the two lawyers were not partners or associates, nor was there
any "evidence that appellant's former general counsel has or will disclose
confidences or secrets of appellant to appellee's present counsel."" °

Here, the court appears to be exalting form over substance. While it is
true that the two only shared space, the very reason that partners and
associates are treated differently from others is that they are presumed
to have access to materials not available to outsiders.' 2 ' It is not that
there is anything magical about the contractual relationship between
two lawyers; it is rather a recognition that partners and associates are
given virtually automatic access to client matters absent special
measures.'22 The critical question is access. If these two lawyers were

withdraw from employment under Standards 35, 36, or 37, no partner or associate of his
or her firm may accept or continue such employment." Id. at 78 (Standard 38). Cf. MODEL
CODE DR 5-105 (imputing the disqualification when a lawyer is "required to decline
employment or withdraw from employment under a Disciplinary Rule ... ." (emphasis
added)). Cf. HANDBOOK, supra note 1, at 82 (Standard 69).

117. 207 Ga. App. at 71, 427 S.E.2d at 62.
118. See supra note 110.
119. HANDBOOK, supra note 1, at 73, Part IV: Discipline, 4-101 et seq.
120. 207 Ga. App. at 71, 427 S.E.2d at 62.
121. See HANDBOOK, supra note 1, at 57 (EC 4-2) ("Unless the client otherwise directs,

a lawyer may disclose the affairs of his client to partners or associates of his firm. It is a
matter of common knowledge that the normal operation of a law office exposes confidential,
professional information to non-lawyer employees of the office.. : .").

122. A chinese wall is a procedural barrier which a law firm uses to inhibit the flow of
privileged or confidential information in conflict of interest situations. Generally, the
chinese wall defense is used to rebut the presumption of imputed knowledge associated
with subsequent adverse representation in a firm disqualification action. Comment, The
Chinese Wall Defense to Law Firm Disqualification, 128 U. PA. L. REV. 677 (1980). But
there has not been any Georgia case explicitly approving the use of a chinese wall to avoid
imputed disqualification problems, and in dicta, a federal court applying Georgia law stated
that a chinese wall defense is not viable in the private employment context. Amoco Chems.
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sharing office space, they may have been sharing other things as well,
such as telephone, storage, and secretarial services. Any of these things
could have easily resulted in a compromise to confidentiality, no matter
how unintended. If the court was truly serious in Yerby about the
appearance of impropriety, perhaps no better example than this case
could be found. Here was one lawyer suing a former client on a matter
which could have easily gotten into the day to day practices of his former
client. While handling that matter, he was sharing space with the one
lawyer likely to be in an even better position than he to know the former
client's confidences and secrets. Based on these facts, the court decided
not to disqualify counsel because no one had shown that there had been
an actual abuse of the confidential relationship."2 The test employed
was not a very stringent one, it would seem, and the court's decision
does not send a good message in this era of increased concern about
professionalism and the appearance of impropriety.

C. Legal Malpractice

Substantive Elements. In the area of legal malpractice, the
Georgia courts continue to run a rather conservative course, nearly
always limiting this claim to clients in a traditional attorney-client
relationship. Probably the most difficult and prevalent test of that
limitation arises in real estate matters, and this year was no exception
to the rule.

In Legacy Homes v. Cole,' 4 Noel contracted with home builder
Legacy, as well as with Playford, Legacy's president and sole owner, to
buy a home for cash. Legacy's selling agent scheduled the closing and
hired attorney Cole to conduct it. When Noel showed up at the closing
with neither cash nor checks, all parties decided to proceed anyway,'25

holding off on some final steps of the closing until Noel was to return
with the money later that day. He never reappeared, but in the
meantime, the lawyer had disbursed some funds on his escrow account.
All checks were voluntarily returned to the lawyer, except one paid to
Legacy. When Legacy refused to return the check, the lawyer sued, and
Legacy counterclaimed for legal malpractice.'26

Corp. v. MacArthur, 568 F. Supp. 42, 47 (N.D. Ga. 1983).
123. 207 Ga. App. at 71, 427 S.E.2d at 62-63.
124. 205 Ga. App. 34, 421 S.E.2d 127 (1992).
125. In his deposition, Cole apparently admitted that he advised Legacy that

proceeding with the closing under these conditions was appropriate. Conversation with
William Fletcher, attorney for Legacy Homes, July 23, 1993.

126. 205 Ga. App. at 35, 421 S.E.2d at 128.
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Affirming the trial court's grant of summary judgment to Cole, the
court held that no action for malpractice would lie because there was no
attorney-client relationship between Legacy and Cole. 27  While it
agreed that there were cases departing-from this rule, the court
attempted to distinguish those exceptional cases.128 The court first
cited Kirby v. Chester."2 In Kirby Jones hired lawyer Chester to write
an opinion letter to Kirby, on the basis of which Kirby agreed to lend
Jones money, using Jones' land as security. When Kirby later discovered
that Jones had no interest in the property, he sued Chester for
malpractice. Chester argued there was no attorney-client relationship
between Kirby and himself.30 Of course, the court of appeals had no
problem finding an attorney-client relationship between Chester and
Jones.""1 The real question was whether Kirby could sue Chester on the
theory that he relied upon Jones' lawyer, who knew that his opinion was
critical for the deal to go through. In reversing the grant of summary
judgment to the lawyer, the court said:

While [this suit] arises out of the contractual relationship between
attorney Chester and his client Jones, it is bottomed on the legal duty
which the attorney owed to the third party beneficiary Obviously the
client Jones was the primary beneficiary, since without the title
certification he would not have been able to get the loan. The purpose
of the title certification was to induce Kirby to make the loan .... 132

Similarly, the question in Simmerson v. Blanks' was whether the
buyer's lawyer owed a duty to the seller to competently carry out an
action he volunteered to undertake, namely the filing of a document.
The court held that, under certain circumstances, an attorney may be
held liable under a "gratuitous agency theory." '"4

As important as these two cases are, they are both distinguishable
from this case in one critical respect. In each case, the attorney had a
client, and the question was whether he could be held liable to someone
other than his client. By contrast, the question in Legacy Homes was
whether the attorney could be held liable in tort to the very person who
hired him. On this count, the court's reasoning and conclusion are
subject to criticism.

127. Id, at 36, 421 S.E.2d at 129.
128. Id. at 35-36, 421 S.E.2d at 129.
129. 174 Ga. App. 881, 331 S.E.2d 915 (1985).
130. Id. at 883, 331 S.E.2d at 918.
131. Id. at 884, 331 S.E.2d at 918.
132. Id.
133. 149 Ga. App. 478, 254 S.E.2d 716 (1979).
134. Id. at 480, 254 S.E.2d at 718.
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Since Legacy or its agent was responsible for hiring Cole,' 55 only
four possibilities exist. Cole represented (i) neither buyer Noel nor seller
Legacy; (ii) both buyer Noel and seller Legacy; (iii) buyer Noel only; or
(iv) seller Legacy only. The first two possibilities seem clearly wrong.
It would be rather odd to find that a lawyer hired to act in a legal
capacity had no client(s) at all. Furthermore, it would seem clearly
inappropriate for one lawyer to represent both buyer and seller, and the
facts of this case illustrate rather dramatically the inherent conflicts and
risks in doing so.' The court did not address the third possibility
that Cole represented Noel only nor did any evidence in the case support
the third possibility. That leaves only the fourth possibility, that Cole
represented seller Legacy. It is the rejection of this last possibility, of
course, that accounts for the court's grant of summary judgment to the
defendant attorney.

A close examination of the court's reasoning on this count is trouble-
some, especially as it leads inexorably to the conclusion that none of the
only available possibilities existed. Perhaps most disturbing is that it
makes this lawyer immune from liability even if he clearly acted in a
negligent manner to the detriment of one who hired him.

On the question of whether there was an attorney-client relationship
between Cole and the Legacy, the court turned to the venerable
Guillebeau v. Jenkins, 7 another real estate case, for guidance."' 8

In Guillebeau Mrs. Smith's sister, Mrs. Guillebeau, first approached two
realtors to inquire about the value of Mrs. Smith's land, in the event
that she wished to sell it. The realtors, after telling her the land had
substantial value, agreed to buy it themselves. In negotiating the
contract, the parties discussed both closing costs and attorneys. Mrs.
Smith agreed to pay closing costs of up to $200 before any attorneys

135. "LA]ppellants claim an attorney-client relationship exists because the selling agent
selected the' appellee to do the closing. Even assuming the selling agent made this
selection as 'appellants' representative, however, this fact does not change our analysis."
205 Ga. App. at 35, 421 S.E.2d at 128.

136. Model Rule 2.2 (1983) recognizes the concept of a lawyer as intermediary, but this
is permissible only if the lawyer meets several stringent requirements including that he

consults with each client concerning the implications of the common representa-
tion, including the advantages and risks involved, and the effect on the attorney.
client privileges, and obtains each client's consent to the common representation
... reasonably believes that the matter can be resolved on terms compatible with
the clients' best interests ... (and] reasonably believes that the common
representation can be undertaken impartially ....

Georgia's Code recognizes no such role. Cf. HANDBOOK, supra note 1, at 78 (Standards 35
& 37).

137. 182 Ga. App. 225, 355 S.E.2d 453 (1987).
138. 205 Ga. App. at 35, 421 S.E.2d at 128.
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were even mentioned, much less hired. When the discussions got around
to the subject of closing attorneys, Mrs. Smith said that Jenkins' firm
"had always done her legal work and that she preferred they do the
closing."' 9 Ultimately, though, it was the buyers, who had hired
Jenkins over a dozen times before, who then asked him to handle the
closing. When the buyers met with Jenkins, Jenkins at least advised the
buyers that they should obtain a survey of the property."°

When things later went sour and Mrs. Smith's estate sued Jenkins for
malpractice, the trial court granted summary judgment to Jenkins
finding no attorney-client relationship between Smith and Jenkins. The
court of appeals agreed."4 Given the facts in Guillebeau, that result
is hardly surprising. After all, long before any lawyer was formally
involved in the transaction, Mrs. Smith stated that because of her
previous experiences, she preferred Jenkins' firm.' That is the sum
total of the evidence regarding any relationship between Smith and
Jenkins. She never spoke with him, never met with him, and never
indicated in any way that she expected him to act as her representative.
Given the court's observation that "'the employment is sufficiently
established when it is shown that the advice or assistance of the
attorney is sought and received in matters pertinent to his profes-
sion,'"" it is critical that the only advice Jenkins apparently ever gave
anyone was to the buyers, rather than Mrs. Smith.

It is true that the court in Legacy cites no explicit evidence of legal
advice having ever been given to or sought by Legacy.' But while
giving and receiving advice is an important factor, it seems odd to use
it as the sole determining one, especially since plaintiff in Legacy clearly
hired the lawyer in the first place. After all, lawyers are often hired to
draft wills, enter pleas in criminal cases, create corporations, attend
depositions, or perform many other professional functions without
actually giving any advice. No one could seriously question either the
value of this work, or the fact that the lawyers are acting as profession-
als. Indeed, no one could doubt that these are perfectly appropriate

139. 182 Ga. App. at 227, 355 S.E.2d at 455.
140. Id.
141. Id. at 231, 355 S.E.2d at 458.
142. Id. at 226, 355 S.E.2d at 455.
143. Id. at 229, 355 S.E.2d at 456 (citing In re Dowdy, 247 Ga. 488, 491, 277 S.E.2d 36,

38 (1981)).
144. But see supra text accompanying note 125, indicating that Cole advised Legacy to

proceed with the closing despite the buyer's failure to produce the cash as earlier agreed.
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examples of attorney-client relationships, and that negligent perfor-
mance of these acts could result in malpractice liability.45

Further more, the existence of a relationship is usually a questiori for
the trier of fact, and may be implied from the circumstances if the
putative client has asked that an attorney provide assistance in a legal
matter." Thus, the question should really be whether Legacy reason-
ably believed that its interests were being represented by Cole at the
closing. That being the case, the court's conclusion is troubling, and
certainly seems inappropriate for summary judgment.

Malpractice Affidavits. This continues to be a fertile ground for
appellate litigation, although most of it is rather routine and generates
little controversy or interest.147  One case, however, again demon-
strates that the Georgia courts are wont to treat the requirements quite
strictly, especially regarding the grace period for actions filed close to the
running of the statute of limitations. In Wright v. Crawford Long
Hospital, 4 plaintiff's complaint included with it a deposition that a
doctor had given in a Michigan case. In that deposition, the deponent
doctor did not identify any specific negligent act or omission that could
have accounted for plaintiff's condition. The doctor also admitted therein
that she had not reviewed plaintiff's medical records and did not know
the names of plaintiff's Georgia physicians.'49

Four days later, plaintiff amended the complaint, saying for the first
time that 'the statute of limitations would run within ten days. 5' In

145. "The relationship can also be proved by the client's reasonable, detrimental
reliance on the lawyer's undertaking to handle the matter and the lawyer's failing either
to perform the service or to advise the client in a timely fashion that the matter would not
be handled." C. WOLFRAM, MODERN LEGAL ETHIcs 210 (1986).

146. RONALD E. MALLEN & JEFFREY M. SMITH, LEGAL MALPRACTICE 637 (3d ed. 1989).
147. See, ie.g., Jordan v. Lamberth, Bonapfel, Cifelli, Willson & Stokes, 206 Ga. App.

178, 424 S.E!2d 859 (1992) (O.C.G.A. § 9-11-9.1(a) (1992 & Supp. 1993)) (applies both to
counterclaims and to actions in which the plaintiff and defendant are both professionals
in the area involved); Richmond Leasing Co. v. Cooper, Cooper, Maioriello & Stanaker, 207
Ga. App. 623, 428 S.E.2d 603 (1993) (rejecting the claim that the lawyer's actions were
simple, rather than professional, negligence and that the affidavit requirement applies only
to malpractice claims sounding in tort, rather than contract); cf. Lutz v. Foran, 262 Ga.
819, 427 S.E.2d 248 (1993) (upholding O.C.G.A. § 9-11-9.1(a) against constitutional
challenge).

148. 205 Ga. App. 653, 423 S.E.2d 12 (1992).
149. Id. at 654, 423 S.E.2d at 12.
150.

The contemporaneous filing requirement... shall not apply to any case in which
the period of limitation will expire within ten days of the date of filing and,
because of such time constraints, the plaintiff has alleged that an affidavit of an
expert coduld not be prepared. In such cases, the plaintiff shall have 45 days after
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a second amendment, filed forty-one days after original filing, plaintiff
attached the required affidavit. The trial court held that since the
original complaint, purporting to use the deposition to meet the affidavit
requirement, did not specifically invoke the Official Code of Georgia
Annotated ("O.C.G.A.") section 9-11-9.1(b) 15 1 grace period, the entire
action was fatally deficient. 1 2

The court of appeals affirmed, and distinguished the more lenient case
of Thompson v. Long," because it was filed pro se.'14  More impor-
tantly for members of the bar, however, the court noted that in
Thompson, unlike Wright, it was clear from the outset that plaintiff had
intended to invoke the grace period provision in section 9-11-9.1(b). 155

Once again, the court indicated its intolerance of statutory misuse and
interpretation, while being a bit more forgiving for the inarticulate, but
clearly intended, invocation of the statute.156

D. Privileges

Privileges'57 are uniquely important to the legal profession, of
course, and this year produced some significant controversies in this
area. Sparks v. Ellis" dealt with the degree to which attorneys and

the filing of the complaint to supplement the pleadings with the affidavit. The
trial court may... extend such time as it shall determine justice requires.

O.C.G.A. § 9-11-9.1(b) (Supp. 1992).
151. O.C.G.A. § 9-11-9.1(b) (Supp. 1992).
152. 205 Ga. App. at 654, 432 S.E.2d at 13.

Except as allowed under subsection (b) of this Code section, if a plaintiff fails to
file an affidavit as required by this Code section contemporaneously with a
complaint alleging professional malpractice and the defendant raises the failure
to file such an affidavit in its initial responsive pleading, such complaint is subject
to dismissal for failure to state a claim and cannot be cured by amendment
pursuant to Code Section 9-11-15 unless a court determines that the plaintiff had
the requisite affidavit available prior to filing the complaint and the failure to file
the affidavit was the result of a mistake.

O.C.G.A. § 9-11-9.1(e) (Supp. 1992).
153. 201 Ga. App. 480, 411 S.E.2d 322 (1991).
154. Id. at 481, 411 S.E.2d at 323.
155. O.C.G.A. § 9-11-9.1(b) (1993).
156. 205 Ga. App. at 655, 423 S.E.2d at 13-14.
157. The term is used here to refer to "the ability to act contrary to another individual's

legal right without that individual having legal redress for the consequences of that act"
rather than protections accorded specific communications, such as those between attorney
and client, husband and wife, or priest and penitent. BLACK'S LAW DICTIONARY 1197 (6th
6d. 1990).

158. 205 Ga. App. 263, 421 S.E.2d 758 (1992).
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their clients may be held liable for false statements made in the context
of litigation.159

Sparks involved the breakup of a dentists' professional corporation.
When Dr. Ellis resigned, the corporation was required to buy his shares.
Since Sparks and Ellis could not agree on the value of the shares,
appraisers were appointed. During the appraisal process, the lawyer
representing both the corporation and Dr. Sparks wrote the appraisers
a letter accusing Dr. Ellis of various improprieties. The purpose of the
letter was to indicate that Dr. Ellis' actions had lowered the value of the
stock and the business. In the ensuing lawsuit over the disposition of
assets, Ellis recovered $25,000 for libel. On Sparks' appeal, the court
rejected his argument that two statutory privileges barred the award for
his lawyer's libelous statements made at his direction.l"o

As is oftn the case, this author's observations are directed more at the
court's reasoning than its conclusions. In this case, while the court may
have interpreted the privileges appropriately in light of precedent,
legislative intent, public policy, and the like, that is not at all clear from
the opinion.

For instance, the defendant first argued that O.C.G.A. section 51-5-
8161 applied to the attorney's letter. That statute provides:

All charges, allegations and averments contained in regular pleadings
filed in a court of competent jurisdiction, which are pertinent and
material to the relief sought, whether legally sufficient to obtain it or
not, are privileged. However false and malicious such charges, allega-
tions, and averments may be, they shall not be deemed libelous.'

Since the statute creates an absolute privilege,1" the only real ques-
tion to be answered in Sparks was whether the letter could qualify as a
"regular pleading."

Using the ordinary meaning of the word "pleading," one would think
not. Indeed, in the 1989 case Bell v. Anderson,'" which the court
cited, the same court interpreted the word "pleading" in strict accordance
with the definition of the word as given in O.C.G.A. section 9-11-7.'6

159. Id. at 266, 421 S.E.2d at 762.
160, Id.
161. O.C.G.A. § 51-5-8 (1982).
162. Id.
163. Privileges are either absolute or conditional. Absolute privileges act as complete

bars to actions, regardless of the existence of malice and the like. Conditional privileges
may be lost by one acting with malice or in some other manner.

164. 194 Ga. App. 27, 389 S.E.2d 762 (1989).
165. O.C.G.A. § 9-11-7 (1982). 194 Ga. App. at 28, 389 S.E.2d at 762. 'There shall be

a complaint and an answer; a third party complaint ... and a third party answer ....

3131993]
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But even in Bell the court affirmed the grant of summary judgment in
favor of the attorney, without relying upon any other statutory privilege.
Although the court was not very specific about its reasoning or motives,
it did indicate that public policy played an important role in creating
and interpreting privileges. Furthermore, it summarized, without
disapproval, the trial court's reasoning as follows: "Characterizing
appellee's statement as an in camera proffer of relevant and material
evidence and seeing no distinction between a proffer of evidence and
pleadings, which are absolutely privileged under O.C.G.A. § 51-5-8, the
trial court granted appellee's motion for summary judgment."'

Thus, the court in Sparks could quite reasonably have held that while
the letter was not literally covered by the statutory privilege, it should
nevertheless be treated as if it were. Instead, the court said only this:
"Although the letter was written after suit was initiated... we do not
find that it fell within the material protected under this section and thus
this privilege did not apply."6 '

The problem with this language is that it is still not clear why the
letter is not privileged Is it because it is not literally a "pleading"? Or
is it because no compelling reasons exist to treat this letter in the same
way that a pleading would be treated? After all, the letter was written
in the context of an ongoing lawsuit, 6 ' it was addressed to the issues
being examined by the recipients, it was relevant to the recipients'
inquiry, and there was no evidence that it was published to anyone else.
Unfortunately, the court's opinion is not clear on this point.

Sparks also argued that the communication was conditionally
privileged under O.C.G.A. section 51-5-7, which protects "comments of
counsel, fairly made, on the circumstances of a case in which he is
involved and on the conduct of the parties in connection therewith

,,169

Again rejecting the claim of privilege in a rather cursory manner, the
court said, "We find nothing in the language of the privilege ... to
indicate that it extends further than to 'comments of counsel.'"17 The

There may be a reply to a counterclaim ... and an answer to a cross claim .... No other
pleadings shall be allowed .... " O.C.G.A. § 9-11-7(a) (1982).

166. 194 Ga. App. at 28, 389 S.E.2d at 762.
167. 205 Ga. App. 263,266,421 S.E.2d 758,762 (1992) (citing Bell v. Anderson, 194 Ga.

App. 27, 389 S.E.2d 762 (1989)).
168. Sparks argued that the statements were made in a "quasi judicial forum." 205 Ga.

App. at 266, 421 S.E.2d at 762.
169. O.C.G.A. § 51-5-7 (1982); 205 Ga. App. at 266, 421 S.E.2d at 762.
170. 205 Ga. App. at 266, 421 S.E.2d at 762.
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opinion cited four cases construing this statute,1 but neither this
opinion nor the ones cited help to clear up the ambiguity of the phrase
in O.C.G.A. section 51-5-7(6).172 None specifically defines "comments"
or limits the context in which such comments may be made subject to
the privilege. Nor does the court indicate whether public policy demands
that communications like the one in this case receive protection, albeit
conditional. As noted before, the letter related to issues being considered
by the recipients, and there was no evidence that the letter was sent to
anyone else gratuitously. It would have been perfectly reasonable for
the court to characterize the letter as a comment on the circumstances
of the case, but the court apparently felt otherwise.

E. Ineffective Assistance of Counsel

There seems to be a constant stream of procedural issues raised in
these cases regarding the timeliness of claims made and whether such
matters should be heard by the trial court, an appellate court, or a
habeas court. 73 As is usually the case, most of this year's ineffective
assistance claims were denied, often for procedural reasons174 or the

171. In Sherwood v. Boshears, 157 Ga. App. 542,278 S.E.2d 124 (1981), a lawyer, upon
direction of his client, wrote a letter to another attorney, accusing a third party, thought
to be represented by the receiving attorney, of incompetence, before a lawsuit was actually
filed. The court held that once attorney Boshears submitted an affidavit denying malice,
and plaintiff produced no evidence of malice, it was appropriate to grant the lawyer
summary judgment. Id. at 544, 278 S.E.2d at 127. In Atlanta News Pub. Co. v. Medlock,
123 Ga. 714, 51 S.E. 756 (1905), a newspaper reported that a lawyer had accused a party
of bribing witnesses in his argument to the jury. The court in Medlock said:

If the words complained of... had been uttered by the attorney in open court,
during the progress of a trial... he would not be liable... unless the words were
spoken as a consequence of express malice .... But it does not follow, because
an attorney will be exempt from liability for words spoken in open court in the
conduct of his case, that he would be likewise exempt when repeating the words
on another occasion when he was under no obligation either to the public or his
client to speak in reference to the matter.

123 Ga. at 720, 51 S.E. at 759. Bishop v. International Paper Co., 173 Ga. App. 34(2), 325
S.E.2d 870 (1984), held a libel claim to be barred by previous release of all claims. And in
Quikrete Cos. v. Schelble, 186 Ga. App. 330, 367 S.E.2d 114 (1988), the court held that
defendant had failed to raise question of fact on absence of malice.

172. O.C.GA. § 51-5-7(6) (1982).
173. See, e.g., Holt v. State, 205 Ga. App. 40,421 S.E.2d 131 (1992); Smith v. State, 262

Ga. 480, 422 S.E.2d 173 (1992).
174. See, e.g., Martin v. State, 204 Ga. App. 782, 420 S.E.2d 645 (1992), in which trial

counsel filed motion for new trial, but did not raise an ineffectiveness claim. New counsel
was then appointed, and motion for new trial heard over a year later. Since neither
counsel ever raised an ineffectiveness claim, the court held it was waived. Id. at 787, 420
S.E.2d at 649.
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court's acknowledgement that while the appellant may meet one part of
the Strickland v. Washington175 test, he probably cannot meet the
other part. 76

Some, however, were remanded for hearing.177 The most interesting
case was Bryant v. State,17 in which the defendant was convicted of
child molestation and statutory rape.179 Bryant's defense counsel was
held ineffective for two reasons. First, she failed to object to the
prosecutor's representation to the jury that Bryant had been previously
sentenced for both child molestation and statutory rape, when he had
only been sentenced for child molestation.' 0 It would be hard to
quarrel with the notion that such a failure was not only negligent, but
also reasonably likely to affect the result in the case.

More troubling was the court's treatment of defendant's second
objection. On cross examination, the prosecutor questioned defendant

175. 466 U.s. 668 (1984) (claimant must show not only that the lawyer acted
incompetently, but also that there is a reasonable probability that the lawyer's incompe-
tence actually affected the result in the trial.).

176. See, e.g., Brundage v. State, 208 Ga. App. 58,430 S.E.2d 173 (1993), in which the
court said there was not a reasonable probability that, but for counsel's unprofessional
errors, the result would have been different. Id. at 59, 430 S.E.2d at 174. See also Smith
v. State, 262 Ga. 480, 422 S.E.2d 173 (1992), in which the court found that counsel's
agreement to withdraw a charge on justification would not likely have changed the result.
Id. at 481, 422 S.E.2d at 174.

177. See, e.g., Robbins v. State, 207 Ga. App. 556, 428 S.E.2d 450 (1993), in which
defendant claimed that counsel refused to call him as a witness, despite his insistence. Cf.
Model Rule 1.2(a) (1983) ("In a criminal case, the lawyer shall abide by the client's decision
... whether the client will testify."); AMERICAN BAR ASSOCIATION STANDARDS RELATING TO
THE ADMINISTRATION OF CRIMINAL JUSTICE [hereinafter ABA CRIMINAL JUSTICE
STANDARDS] 4-5.2(a) (1992) ("The decisions which are to be made by the accused ... are
... whether to testify in his or her own behalf ... ."); EC 7-7, which states

In certain areas of legal representation not affecting the merits of the cause or
substantially prejudicing the rights of the client, a lawyer is entitled to make
decisions on his own. But otherwise the authority to make decisions is exclusively
that of the client .... A defense lawyer in a criminal case has the duty to advise
his client fully on whether a particular plea to a charge appears to be desirable
and as to the prospects of success on appeal, but it is for the client to decide what
plea should be entered and whether an appeal should be taken.

EC 7-8 ("In the final analysis, however, the lawyer should always remember that the
decision whether to forego legally available objectives or methods because of nonlegal
factors is ultimately for the client and not for himself.").

178. 204 Ga. App. 856, 420 S.E.2d 801 (1992).
179. Id. at 857, 420 S.E.2d at 802.
180. Normally, counsel's failure to object would prevent one from raising the underlying

issue on appeal. However, since appellant filed a motion for new trial asserting that trial
counsel was ineffective, the issue was properly preserved for consideration by the appellate
courts. 204 Ga. App. at 856, 420 S.E.2d at 804.
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very aggressively about his prior history of sex crimes and accusations
thereof.""1 Courts are loath to re-examine defense counsels' strategic
decisions like waiving proper objections,'8 2 but the court in Bryant was
clear that no legitimate trial strategy could have accounted for this
omission.'

Just as clear, however, was the impropriety of the prosecutor's
questioning. The court acknowledged, "[Tihese questions could only have
been asked to suggest impermissibly to the jury that Bryant was guilty
of the offense charged because of his bad character .... [TIhese
questions were not legitimate impeachment . .. ."'" While the court
was not willing to set aside a conviction for defense counsel's incompe-
tence, it made no value judgment at all about the prosecutor's con-
duct.18s

This is especially disappointing for three reasons. First, this behavior
is specifically prohibited by virtually all modern codes of ethics.
Georgia's Canons cover this practice in two rules, one of which prohibits
a lawyer from "allud[ing] to any matter he has no reasonable basis to
believe is'relevant to the case or that will not be supported by admissible
evidence,41

86 the other prohibiting a lawyer from "ask[ing] any question
that he has no reasonable basis to believe is relevant to the case and
that is intended to degrade a witness or other person." 87 The Ameri-
can Bar Association not only disapproves of the conduct, but considers
it serious enough to warrant discipline of the offending lawyer.1

Second, it is commonly understood that a higher standard of conduct
is supposed to apply to prosecutors than other lawyers. After all, the
prosecutor's "responsibility... differs from that of the usual advocate;
his duty is to seek justice, not merely to convict. This special duty exists
because.., the prosecutor represents the sovereign and therefore should
use restraint in the discretionary exercise of governmental powers."189

181. Id. at 862, 420 S.E.2d at 806.
182. R.M. Sobelson, Legal Ethics, 44 MERCER L. REv. 281, 296 (1992).
183. 204 Ga. App. at 861, 420 S.E.2d at 806.
184. Id. at 860, 420 S.E.2d at 805.
185. Id.
186. HANDBOOK, supra note 1, at 68 (citing DR 7-106(CX1)).
187. Id (citing DR 7-106(CX2)).
188. "It is unprofessional conduct for a prosecutor knowingly and for the purpose of

bringing inadmissible matter to the attention of the judge or jury to offer inadmissible
evidence, ask legally objectionable questions, or make other impermissible comments or
arguments in the presence of the judge or jury." ABA CRIMINAL JUSTICE STANDARDS Rule
3-5.6(b). "ITihe term 'unprofessional conduct' denotes conduct which ... is or should be
made subjet to disciplinary sanctions pursuant to codes of professional responsibility in
force in each jurisdiction ... ." ABA CRIMINAL JUSTICE STANDARDS Rule 3-1.1(e).

189. HANDBOOK, supra note 1, at 64 (citing EC 7-13).
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Thus, a prosecutor who is unsure about the precise limits of legitimate
questioning should err on the side of avoiding that which is questionable,
or at least seek the court's guidance first. As the court notes, in this case
the State did not even comply with the Uniform Superior Court Rule
specifically dealing with the introduction of evidence of other crimes.' °

Finally, since prosecutors act as agents for the sovereign, they have
the obligation to model professional behavior for others. Especially in
light of the current focus on professionalism, one would expect the court
to point that out. 1'

F Legal Fees

Fees are of great interest to both lawyers and their clients, and this
year the court of appeals decided an interesting case involving a lawyer's
suit against a client to collect a fee. In Loveless v. Sun Steel, 92 the
client paid his bills for the first two months, but then stopped. For the
next three months, while he was still being represented and the lawyer
was receiving some favorable results, the lawyer continued to bill him
regularly. In the fourth month, the lawyer wrote the client and told him
the new rate would be $120 per hour. The client never did pay anything
beyond the first two months.'93

The lawyer moved for summary judgment, producing a written
contract which covered four critical elements: First, it specified that the
writing contained the entire agreement between the two; second, it
provided that the bills sent out could be challenged by the client, but
only if he did so in writing within thirty days of billing; third, the rate
at which the client was being charged was.$90 per hour; and fourth, the
terms of the contract could be amended only by written mutual consent
of the parties. In response, the client submitted affidavits alleging that
he and the lawyer had agreed that the bills did not have to be paid until
Chrysler, the opposing party in the underlying case, paid off. He also
complained that the bills reflected a rate of $120 per hour, not the $90

190. GEORGIA RULES OF COURT ANNOTATED, Uniform Superior Court Rule 31.3,
pursuant to which the prosecution must seek leave of the court to present evidence of
similar transactions or occurrences.

191. See Aspirational Statement on Professionalism, General Aspirational Ideals ("To
practice with a' personal commitment to the rules governing our profession and to
encourage others to do the same.") and Specific Aspirational Ideals ("ro model for others
the respect due to our courts. As a professional I should ... know court rules and
procedures....").

192. 206 Ga. App. 247, 424 S.E.2d 887 (1992).
193. Id. at 248, 424 S.E.2d at 888.
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in the contract. The trial court denied the attorney's motion for
summary judgment, but the court of appeals reversed.'94

Judge Cooper, joined by Sognier and McMurray, based his judgment
on two factors. First, since the contract was complete on its face, parol
evidence was not admissible to vary its terms.9 5 Thus, the court
would not consider the client's allegation that he and the lawyer had
agreed that he would not have to pay until Chrysler paid off.' As to
this part of the judgment, it is hard to fault the court.

But the court then went on to consider the client's second objection,
that the amount due was miscalculated because the lawyer used a $120
per hour figure instead of the $90 per hour specified in the contract.'97

As to this complaint, the court purported to strictly enforce the written
contractual provision stating that any complaints about the charges
must be made in writing within thirty days of the billing.' The court
said:

Appellee's president testified that he voiced concerns to appellant about
the amount of the legal fees.., and... his company was billed at an
hourly rate higher than that specified as the current hourly rate in the
contract. The contract ... states, however, that any complaint
regarding the legal services provided or the amount charged therefor
must be definitive, in writing and received by appellant within 30 days
of billing or it is waived. The parties were free to agree to such a term,
and it will be enforced as written.1'

There seems to be an inconsistency here. If the contract was to be
strictly enforced as written, then the court could hardly ignore the
section that said it could be amended only by mutual written consent of
the parties. Regardless of the section requiring written notice of
complaints, it appears that the latest bills sent actually changed the
terms of the contract. Why the lawyer was allowed to unilaterally
change the contract in light of the merger and amendment clauses is not
explained by the court.

G. Miscellaneous

Finally, the courts decided two matters that will be mentioned only
briefly. In Addley v. Beizer," ° the courts had their annual brush with

194. Id. at 247, 424 S.E.2d at 887.
195. Id. at 249, 424 S.E.2d at 889.
196. Id.
197. Id.
198. Id
199. Id.
200. 205 Ga. App. 714, 423 SE.2d 398 (1992).
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actual and apparent authority of lawyers. In the course of negotiating
a matter with appellees, PSI Inc.'s attorney Meier agreed to a settlement
including personal guarantees of Strange and Addley, PSI's President
and Secretary respectively. The court of appeals held this agreement
unenforceable. °l In this case of first impression, the court first noted
a fact that is all too often overlooked by corporate lawyers, their clients,
or persons dealing with them:' "One who serves as attorney for a
corporation does not, by virtue of that fact, serve as attorney for the
officers of the corporation in their personal capacity, and cannot by
virtue of that fact bind the officers to a personal obligation for the debts
of the corporation...."I

Appellees argued that Brumbelow2  mandated that the agreement
be enforced, based as it was upon the "apparent authority" of Meier.
But, as before, the court narrowly construed Brumbelow,2°5 distin-
guishing it in two respects. First, said the court, Brumbelow only
applies to an attorney of record who is actually authorized to represent
a particular client in a specific case.' Second, "apparent authority"
generally proceeds on the notion that the principle has somehow led a
third party to think that the attorney is authorized to act as agent for
the principle. 7 The principle is therefore estopped by his own
behavior from denying the agency. Brumbelow was an exception to that
rule, based upon the inherent power of attorneys to resolve matters
related to the management of a client's case.' Since Meier was in
effect a special agent hired to negotiate this matter for the corporation,
this theory had no application. Thus, in the absence of any actions by
Addley and Strange to lead others to believe Meier was their agent:

201. Id. at 721, 423 S.E.2d at 404.
202. The MODEL CODE makes no explicit statement about this, other than to say that

"a lawyer employed or retained by a corporation or similar entity owes his allegiance to the
entity and not to a stockholder, director, officer, employee, representative, or other person
connected with the entity." Cf Model Rule 1.13, which states,

A lawyer employed or retained by an organization represents the organization
acting through its duly authorized constituents .... In dealing with an
organization's directors, [etc.] ... a lawyer shall explain the identity of the client
when it is apparent that the organization's interests are adverse to those of the
constituents with whom the lawyer is dealing.

203. 205 Ga. App. at 715, 423 S.E.2d at 400.
204. Brumbelow v. Northern Propane Gas Co., 251 Ga. 674, 308 S.E.2d 544 (1983).
205. See R.M. Sobelseon, Legal Ethics, 44 MERCER L. REV. 281, 300 (1992).
206. 205 Ga. App. at 717, 423 S.E.2d at 401.
207. Id. at 716, 423 S.E.2d at 401.
208. Id. at 718, 423 S.E.2d at 403.
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Appellees were charged with knowledge as a matter of law that Meier
dealt with Strange and Addley as corporate officers, and that the
attorney for a corporation does not represent the officers individually
.... Particularly with knowledge of the facial conflict of interest
created by Meier's representations that he could bind the corporate
officers to the corporation's debt, appellees were charged with the duty
to inquire ... not merely whether they 'agreed' with the 'Whole
agreement,' but whether Meier had actual authority to represent
them.,

In their motion for reconsideration, appellees argued that Standard 47
forbade them to make any such inquiry. To that, the court said: "There
is no ethics rule which prohibits attorneys from ascertaining actual
authority of opposing counsel before relying on a compromise of an
opposing party's interests. Nothing prevented appellees' attorney from
seeking Meier's 'written consent' to contact Addley and Strange to
confirm his authority."2 10

Thus, Georgia attorneys are fairly forewarned. If there is any
ambiguity or doubt about the extent or reality of a lawyer's authority to
bind a client or one who speaks for a client,211 one must be sure to
make specific inquiry of the attorney.

In Hutchison v. Divorce & Custody Law Center of Arline Kerman &
Associates, 12 Kerman was sued for malpractice, and counterclaimed
for litigation expenses and attorney fees under O.C.G.A. section 9-15-
14.213 According to the statute, attorney fees and expenses under this
code section "may be requested by motion within 45 days of the final
disposition of the action."214 Kerman argued that the statute set the
maximum time beyond which a claim could be filed, but that did not
mean that one cannot file an action earlier. The court, in an opinion by
Judge Beasley, disagreed, emphasizing two main points.2

" First, she
noted that the statute's references to a motion did not include separate
claims, like counterclaims and new lawsuits.2 1 Second, since one
cannot determine the propriety of a claim for moneys expended in

209. Id. at 721, 423 S.E.2d at 404.
210. Id. at 722, 423 S.E.2d at 405.
211. For example, in this case, while the corporation was the actual client, it was

Strange (president) and Addley (secretary) who were communicating with the attorney on
the corporation's behalf. Id. at 714, 423 S.E.2d at 400.

212. 207 Ga. App. 421, 427 S.E.2d 784 (1993).
213. O.C.GA. § 9-15-14 (1982); 207 Ga. App. at 424, 427 S.E.2d at 785.
214. O.C.GA § 9-15-14 (1993).
215. 207 Ga. App. at 423-24, 427 S.E.2d at 787.
216. Id. at 424, 427 S.E.2d at 787.
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defending a frivolous lawsuit until the underlying suit is concluded, the
obvious purpose of the statute was to leave it open for defendant to raise
the claim if and when the court ruled in its favor on the main claim.217

Accordingly, the counterclaim should have been dismissed as premature.

VI. LEGISLATIVE DEVELOPMENTS

Perhaps the most disturbing piece of new legislation for lawyers is
O.C.G.A. section 33-24-41.2.21s This act requires insurers who pay
$5000 or more to settle any third party liability claim to give notice of
that payment to the claimant at the same time payment is made to the
attorney for the claimant. Since an attorney receiving any such payment
already must have the client's authorization to accept it21 and prompt-
ly notify the client of its receipt,220 this act is obviously premised upon
the fact that attorneys fail in those duties often enough to require that
someone else keep their clients adequately informed.22 ' It is indeed a
sad commentary, either on the state of the profession or its public image.

VII. CONCLUSION

The introduction to this article asked whether the courts' actions have
followed through on the promises made in the name of professionalism.
The question was intended as a rhetorical one, but one thing does seem
clear. All the Creeds, Aspirational Statements, Ethical Considerations,
and other unenforceable rules will not likely change anything unless the
courts themselves are willing to step out front and make these promises
reality. Thus, if we are willing to adopt a rule saying that all lawyers

217. Other cases have held that the award can be granted only after there is a "final
disposition of the underlying action," claims and counterclaims alike. See Abrahamsen v.
McDonald's Corp., 197 Ga. App. 624, 398 S.E.2d 861 (1990). Cf. FEDERAL RULE OF CIVIL
PROCEDURE 11, which authorizes the imposition of attorney's fees and expenses before final
disposition.

218. O.C.GA. § 33-24-41.2 (1982).
219. See O.C.G.A. § 15-19-6 (1990) ("Without special authority, attorneys cannot receive

anything in discharge of a client's claim but the full amount in cash."); HANDBOOK, supra
note 1, at 79 (quoting Standard 45(f)) ("In his representation of a client, a lawyer shall not
... institute, cause to be instituted or settle a legal proceeding or claim without obtaining
prior authorization from his client.. ").

220. See HANDBOOK, supra note 1, at 80 (quoting Standard 61) ("A lawyer shall
promptly notify a client of the receipt of his funds, securities or other properties and shall
promptly deliver such funds, securities or other properties to the client .... ").

221. See, e.g., In re Manheim, 259 Ga. 791, 387 S.E.2d 330 (1990), where lawyer
Manheim sent clients checks which purported to be their shares of settlement funds from
liability insurers. He never produced name of the insurance company, terms of the
settlements, copies of any releases or discharges, or description of any fund transfers.
Manheim was suspended for one year. Id. at 791-92, 387 S.E.2d at 330.
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have a "duty" to do pro bono work, then we should make that "duty"
something more than a slogan. If we must all swear to uphold the
integrity of the judicial system and play by the rules, we should at least
admonish our appointed public officials who clearly break the rules.
When lawyers make mistakes, we ought to be willing to hold them
accountable to the persons who have hired and relied upon them. And
if we say that even the "appearance of impropriety" is intolerable, then
all of us, starting with the judiciary as leaders, should not seek to avoid
criticism of improprieties by relying upon technical rules. As the
supreme court was so careful to remind us before, "the way in which our
clients resolve their disputes defines part of the character of our
society."222 Let us not forget that the way our clients resolve their
disputes is largely dependent upon the lawyers they hire or oppose and
the judiciary that judges them.

222. See supra note 5.
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