
Insurance

by Maximilian A. Pock*

I. INTRODUCTION

About ninety "insurance" cases were handed down during this survey
period and became available in print.' Of these, the Supreme Court of
Georgia decided five. Only a few made "hard" insurance law in the
sense that they were cases of first impression. Most made only "soft"
insurance law in the sense that they called for refinement of a doctrine
or its application to a novel litigation context. Some merely arose in an
insurance integument and really commend themselves for classifications
such as procedure or conflict of laws.2

It is not surprising that there were fifteen uninsured motorist cases,
which devoured nearly seventeen percent of appellate judgetime devoted
to insurance law.3 After all, the litigation proneness of uninsured and
underinsured coverage is a well documented national phenomenon."
What is Surprising is that the No-Fault Act,5 defunct since 1991, has
still managed to spawn twelve cases.' Since these cases will soon

* Professor of Law, National Law Center, The George Washington University.
University of Iowa (J.D., 1958); University of Michigan (S.J.D., 1962). Associate Professor
of Law, Emory University (1961-65). Member, State Bar of Georgia.

1. The number of appellate cases dealing with insurance law increased from an annual
average of sixty in the 1970's to an average of ninety in the 1980's. However, significant
variations occurred from year to year with numbers reaching as many as 125.

2. Georgia eschews the new dispensations such as "state interest analysis" or the "most
significant relationship" approach of the RESTATEMENT (SECOND) OF CONFLICT OF LAWS.

The "lex loci contractus" is still the lodestar. Furthermore, "choice of law" clauses are
honored unless the law selected by party autonomy is repugnant to Georgia public policy.
See Federal Ins. Co. v. National Distrib. Co., 203 Ga. App. 763, 417 S.E.2d 671 (1992);
Ropar v. Travelers Ins. Co., 205 Ga. App. 249, 423 S.E.2d 34 (1992); Myers v. Texaco Ref.
& Mktg., Inc., 205 Ga. App. 292, 422 S.E.2d 216 (1992).

3. Of the fifteen, only four were wholly or partially "won" by the insured.
4. See ROBERT E. KEETON & ALAN I. WIDISS, INSURANCE LAW § 4.9(a) (1988).
5. Former O.C.G. § 33-34-7 (1990).
6. Of the twelve, only five were wholly or partially "won" by the insured.
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become legal history and thus will only be attractive to those who have
an antiquarian mind bent upon sweeping out dusty corners, the cases
will not be discussed within the editorial confines of this survey. There
is, however, one exception that may be of general interest. Terry v. State
Farm Mutual Automobile Insurance Co.7 held that repeal of the No-
Fault Act put an end to the right to recover punitive damages.' An
insured can only claim punitive damages or contract penalties if her
rights are "vested" in the sense that the contract itself clearly provides
for their recovery. Since contract damages are generally only compensa-
tory, "[tihe mere mention within a contract of an act which contains a
statute authorizing penalties is not sufficient to secure the right to
collect penalties by contract. This conclusion is not altered by the
language of the repealing act, which provided that "coverages payable
without regard to fault in motor vehicle insurance policies in existence
on October 1, 1991, shall remain in effect"' for a specified period. The
term "coverage" describes the risk assumed by the insurance carrier and
does not relate to remedies that may be available in case of its default.

Spending nearly three decades in these pages as a "court watcher"
may justify a couple of impressionistic observations that transcend the
present survey year. First, if there is one real thread or unifying theme
that runs through appellate cases, it is their faithfulness to the language
of the insurance contract. The cases do not twist and turn to conjure up
nonexisting ambiguities that might justify a beneficent decision in favor
of the insured." In the same vein, they do not distort legislation but
show a dignified deference to the acts of the General Assembly. They
may be "sympathetic" 2 to the insured's circumstances, or even concede
that the plain meaning of the mandate of a statute "may be ...
inconsistent" with its purpose. 3 Yet, this does not detract from an

7. 205 Ga. App. 224, 422 S.E.2d 212(1992). This Article will discuss other "no-fault"
cases under different headings because these cases construe language that is also found
in other sections of the Insurance Code prescribing coverage. Such cases are, therefore,
still relevant.

8. 1991 Ga. Laws .1608 (repealing O.C.Gk. §§ 33-34-1 to -16.3 (1990) and replacing
it with a new Chapter 34).

9. 205 Ga. App. at 226, 422 S.E.2d at 214-15.
10. 1991 Ga. Laws 1608, 1628 § 3.1.
11. For a paradigmatic illustration of this generalization, see, e.g., State Farm Mut.

Auto. Ins. Co. v. Sewell, 223 Ga. 31, 153 S.E.2d 432 (1967); see also Coleman v. State Farm
Mut. Auto. Ins. Co., 192 Ga. App. 285,384 S.E.2d 399 (1989). It must be admitted, though,
that contra proferentem, while still cautiously and sparingly used, has surfaced with
somewhat greater frequence in recent years.

12. Gilbert v. Van Ord, 203 Ga. App. 660, 662, 417 S.E.2d 390, 392 (1992).
13. State Farm Mut. Auto. Ins. Co. v. Harris, 207 Ga. App. 8, 10, 427 S.E.2d 1, 3

(1992) (on motion for reconsideration).
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uncompromising judicial process which, on occasion, has caused the
Georgia General Assembly to return to its drawing board to repair court-
revealed flaws in its legislation.14

Second, i short of fraud or criminal conduct, it is virtually impossible to
affix liability upon an insurer or its agent for the misrepresentations of
the agent. After the insured has received a policy, the insurer is
generally shielded from liability because of the insured's overworked
duty to read the policy and the application, and because of the meticu-
lously drafted antiwaiver clause, which sometimes even negates the
principle that the knowledge acquired by the agent is imputed to the
insurer. The insurer's agent, as distinguished from brokers and
independent agents, 5 is shielded by the opinion rule and by the basic
law of agency, which holds that the agent owes a fiduciary duty only to
the insurer and not to the insured. This model, which considers the
formation of the insurance contract as an arm's length transaction,
seems more suitable to the 19th century than to ours.

Insurance contracts, even in their new-wave "easy reading" disguise,
are complex documents that pose a challenge even to lawyers. The
average lay consumer looks upon the insurer's agent (the only "contact"
person she gets to see) as a helpful advisor and purveyor of a commodity
which, unlike a more mundane consumer product, is vested with a public
interest. The consumer is quite unaware that she is dealing with the
"enemy" who largely represents his employer's interest and not hers.
Injecting :into this relationship a bullet-proof duty to read seems
struthious, particularly when that duty extends beyond reading the
application and the declarations page.

This observation is, of course, not limited to Georgia. 6 Perhaps the
time has come for some legislative intervention to move from "contract"
to "status" in the field of insurance and to expand the concept of

14. Over the years the writer has noticed several cases of legislative "gap-filling" which
followed too, closely on the heels of court-revealed infelicities in existing legislation to be
dismissed as coincidences.

15. The ibroker is usually the insured's sole agent who has a license to "hunt" for a
suitable policy without having any prior representation contract with any particular
insurer. Th1:e independent agent has representation contracts with two or more insurers
and acts either as the insured's agent until he selects the particular insurer that is to be
present upon the risk or as a "dual" agent for both parties. See Home Materials, Inc. v.
Auto Owners Ins. Co., 250 Ga. 599, 300 S.E.2d 139 (1983) (dual agency stipulated).

16. Insurance law experts, who occasionally sound a more optimistic note, do not make
a sharp distinction in regard to the various classes of insurance intermediaries in analyzing
theories of liability available against them. See KEETON & WIDISS, supra note 4, § 2.5(c);
ROBERT H. JERRY, UNDERSTANDING INSURANCE LAW § 35(c) (1987). For a recent, albeit
qualified defense of the duty to read, see Ingram, Should An Insurer Be Rewarded For Not
Reading The Policy?, 41 DRAKE L. REV. 705-710 (1992).
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"fiduciary duty" for the benefit of insureds, even if this weakens
predictability and carries with it some social costs.7

To promote continuity, the cases selected will be discussed under
chapter headings used in prior surveys.

II. ACCIDENTAL DEATH
Accidental death policies come in two basic versions. The first,

described as the most litigation-prone coverage found in insurance
contracts,"8 reminds one of Macbeth's lament of those "[tihat keep the
word of promise to our ear, [aind break it to our hope." 9 It generally
requires that the bodily injuries resulting in death must have been
effected "solely through violent, external and accidental means," that the
injuries must have caused death "directly and independently of all other
causes," and excludes indemnity for death resulting "directly or indirectly
from bodily or mental infirmity or disease in any form."' It literally
requires an accident caused by an accident. The second, by contrast, is
straightforward. It covers "accidental death" without definitional
embroidery.

Moss v. Protective Life Insurance Co.2 involved the second version.
It was undisputed that the insured had, without provocation, shot one
police officer with a .357 magnum and then fired a second shot at
another officer before he was "killed by return fire from the two

17. It is not necessary and perhaps quite ill-advised, from an economic vantage point,
to require the insurer to act solely in the interest of its insured as some cases seem to have
done. See Davis v. State Farm Ins. Co., 262 Cal. Rptr. 595'(1989); cf Bowler v. Fidelity
& Casualty Gas Co. of New York, 250 A.2d. 580 (N.J. 1969) (requiring total disclosure of
the insurer's superior information on law and facts). It would only be necessary to push
the corners of the envelope in regard to their business-getting agent's own liability for
negligent representations that are at variance with the contract. This may involve an
increase in the cost of litigation because such novel liability, going beyond traditional
confines, will naturally invite lawsuits in our suit-happy country. It may also involve an
increase in the cost of insurance marketing because the insurer's own agents will do well
to purchase errors and omissions policies. By the same token, it may, in the long run,
involve a decrease in such costs because agents will be encouraged to refrain from "loose"
talk and to help their opposite numbers to understand their policies better by inviting their
attention to the specific wording of coverages and other policy provisions. For a discussion
of the status of the insurer in relation to its insureds see William T. Barker et. al., Is an
Insurer a Fiduciary to its Insureds, 25 TORT & INSURANCE LAW JOURNAL 1 (1989).

18. EDWiN PATTERSON, ESSENTIALS OF INsURANcE LAw 243 (2d ed. 1957).
19. WILLIAM SHAKESPEARE, THE TRAGEDY OF MACBETH 129, act 5, scene 8, lines 21-22

(S. Bamet ed. 1963).
20. Interstate Life & Accident Ins. Co. v. Upshaw, 134 Ga. App. 394, 395, 214 S.E.2d

675, 676 (1975) (quoting the policy) (emphasis in original).
21. 203 Ga. App. 389, 417 S.E.2d 340 (1992).
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officers.' The officers had appeared in uniform at the insured's house
responding to a call from his wife.'

Was the insured's death accidental? The courts held that it was not
and affirmied a summary judgment for the insurer." To qualify as an
accident, the insured's death would have to be "an event which takes
place without one's foresight or expectation or design"25 and "the result
of an unforeseen, unexpected, or unusual act.' 2 Since the insured was
the aggressor, he should have known that he might be killed. In
resisting the insurer's motion for summary judgment, and to create a
triable jury issue, the claimant-beneficiary should have adduced evidence
that the insured "was so drunk that he was unable to know, understand
or intend to assault the officers"27 or "that the assault ... resulted from
some mental condition."' The claimant failed to do either. She
showed only that the insured "had a .27 grams percent blood alcohol
level' 29 and offered only conjecture on a possible mental condition.
Neither was sufficient to withstand the motion.'

III. COOPERATION

One of the two cooperation clauses at issue in Granite'State Insurance
Co. v. Nord Bitumi U.S., Inc.,31 although armed with buckler and shield
as an express condition to coverage, was surprisingly framed in very
tame and general terms. The insured, under a comprehensive general
liability ("CGL") policy, was only required to cooperate with his carrier
and to "assist in making settlements" and "not, except at his own cost,
voluntarily make any payment, (or) assume any obligation." 2 Another
insurer sought subrogation against the insured for about $105,000,
alleging that its employees had negligently caused a fire on certain

22. Id. at 390, 417 S.E.2d at 342.
23. Id.
24. Id. at 392, 417 S.E.2d at 343.
25. O.C.G.A. § 1-3-3(2) (1990 & Supp. 1993).
26. 203 Ga. App. at 389, 417 S.E.2d at 341 (citing Green v. Metropolitan Life Ins. Co.,

67 Ga. App. 520, 525, 21 S.E.2d 465, 469 (1942)).
27. Id. at 391, 417 S.E.2d at 343.
28. Id. at 392, 417 S.E.2d at 343.
29. Id. at 391, 417 S.E.2d at 343.
30. The court distinguished the present case, where the claimant has the burden of

proving a covered "accident," from cases involving the "intentional act" exclusion, where
the insurer has to prove that the event is outside the coverage. This may confront the
insurer with greater evidentiary obstacles in its quest for summary judgment. Id. at 391,
417 S.E.2d at 343.

31. 262 Ga. 502, 422 S.E.2d 191 (1992).
32. Id. at 503, 422 S.E.2d at 193 (quoting the policy).
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rental premises, and offered to settle its claim for seventy-five percent
of $105,000. The insured's CGL liability carrier rejected the settlement
offer claiming that its insured was in no way responsible for the damage.
Since the CGL policy had a limit of $50,000, and thus potentially
exposed the insured to excess liability, the insured accepted the proffered
settlement. It signed a "covenant" requiring it to pay about $34,000 in
cash and allowing the other insurer to seek subrogation by suing the
insured for the entire $105,000, but requiring it to "look only to (its
CGL) insurance to pay any resulting judgment."33 The Georgia
Supreme Court 4 held that the coorperation clause did not preclude
such a settlement of the insured's potential excess liability without
consent of the insurer.' It was a settlement on the same terms that
the CGL insurer had chosen to reject before. The insurer could not
therefore claim that its insured's actions in its own self-defense
prevented the insurer from gaining notice of the settlement opportunity
or obstructed the settlement process.

The second cooperation clause at issue required that the insured "shall
immediately forward to the (insurer) every demand, notice, summons or
other process received by him or his representative."36 The facts
revealed that the insured was sued for subrogation, but failed to forward
the "suit papers" to its CGL insurer for 46 days. During this period of
delay, the subrogee dismissed its suit without prejudice "but filed an
identical suit less than one month later."7 The supreme court ruled
that the "tardiness" of the insured relieved the CGL insurer from its
obligation to defend the first suit. However, it did not relieve the CGL
of its obligation to defend its insured in the second suit, which was a
renewal suit in the posture of a de novo action. The court rejected the
insurer's contention that a breach of the cooperation clause carried over
to all subsequent actions. The general language of the cooperation
clause permitted a construction that limited the insurer's defense only
to those violations which affected the particular suit it was asked to
defend.3"

In Georgia, automobile liability policies have to contain a cooperation
clause requiring the insured "to send his insurer, as soon as practicable

., a copy of every summons or other process relating to the coverage

33. Id. at 502, 422 S.E.2d at 192.
34. Answering a certified question from the United States Court of Appeals.
35. 262 Ga. at 504, 422 S.E.2d at 194.
36. Id. at 503, 422 S.E.2d at 193 (quoting the policy) (emphasis added).
37. Id. at 502, 422 S.E.2d at 193.
38., Id. at 505, 422 S.E.2d at 194-95.
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under the policy.' This clause is not cast in the form of an express
forfeiture condition, but only as a contractual obligation. Hence its
breach forfeits coverage and rights to a defense only "if prejudicial to the
insurer."4 What is "prejudicial" has naturally been a contentious issue
for a long time. In keeping with the purpose of the compulsory
insurance regime, which is the financial protection of the public against
the friction damage caused by the ubiquitous automobile, liability
coverage is preserved, despite the insured's neglect, if documents
relating to such summons or other process

are sent by a third party to the insurer or... agent ... within ten
days of the filing of such documents with the clerk of the court ...
[sluch'documents must be sent to the insurer or agent at least 30 days
prior to the entry of any judgment against the insured."

In Chadbrooke Insurance Co. v. Fowler, the insurer did not receive
"suit papers" until after the court entered a default judgment against its
insured, who had not responded to the action in any way. The plaintiffs
conceded that such an unadorned scenario is normally "sufficient to
carry the insurer's burden of showing prejudice."' They contended,
however, that there were additional circumstances in Chadbrooke that
negated prejudice. Plaintiffs had "faxed" and written a number of
discovery requests to the insurer and explained that the information
sought was for "a civil action, the style of which is on the request.""
The court! found that this did not alter the conclusion that the insurer
had carried the burden of showing prejudice. The requests sent by the
plaintiffs ,did not qualify as copies of the "summons or other [legal]
process" 5 nor meet the "ten/thirty" time limits, as the Code man-
dates.4  There was thus no strict compliance. There was also no
substantial compliance because the requests merely sought information
on insurance coverage and did not inform the insurer "of even the most
basic facts concerning the accident and thus [were] clearly inadequate
to enable [the insurer] to protect its interests in this case."47

39. O.C.G.. § 33-7-15(a) (1992) (emphasis added).
40. Id. § 33-7-15(b) (emphasis added).
41. Id. §, 33-7-15(c) (emphasis added).
42. 206 Ga. App. 778, 426 S.E.2d 578 (1992).
43. Id. At 779,426 S.E.2d at 580 (quoting Champion v. Southern Gen. Ins. Co., 198 Ga.

App. 129, 129, 401 S.E.2d 36, 36 (1990)).
44. Id. at 780, 426 S.E.2d at 580 (quoting letter).
45. Id. t 779, 426 S.E.2d at 579 (quoting O.C.G.A. § 33-7-15(a)).
46. Id. at 779-80, 426 S.E.2d at 580.
47. Id. at 780, 426 S.E.2d at 581.
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IV. COVERAGE LIMITATIONS--EXCEPTIONS AND ExcLusIoNs

Is loss of consortium covered by an automobile liability policy? Bartlet
v. American Alliance Insurance Co.4 answered this question with a
resounding "No." The policy covered "all damages for bodily injury
sustained ... in any one auto accident" and "all damages to all property
resulting from any one auto accident."9 After an encyclopedic inquiry
into the maximum etymological range of the phrase bodily injury, the
court concluded that the phrase could not be stretched to include "non-
physical" or incorporeal injuries." Besides, in legal contemplation,
"consortium" is conceptualized as a "property right arising out of the
marriage relationship to the love, companionship, and conjugal affection
of the spouse."51 Yet, even if one concedes that the claim is based upon
the loss of a property right, no reasonable person would deduce that
"damages to all property" was meant to encompass "loss of consortium."
"The policy language clearly contemplated damages to inanimate
physical objects, such as motor vehicles, rather than intangible contract
claims arising out of interpersonal relationships.""

It seems that whenever something untoward happens to us, we begin
a search for the Holy Grail of the "deep pocket," as is shown by
Longabaugh v. State Farm Mutual Automobile Insurance Co.5" A
claimant involved in an automobile collision accused another involved
party of intentional infliction of emotional distress by hurling racial
slurs at her in the presence of her children. The outburst was occa-
sioned by the accident and occurred in its immediate aftermath. The
court held that the injury was caused by the alleged abusive conduct and
not by the collision."4 It was obviously not a "bodily injury... caused
by accident resulting from the ownership maintenance or use of [the
insured's] car."5 The court did not rest there. It imposed a fine upon
the insured for filing a frivolous appeal from an adverse ruling by the
trial court.5 6

Note that courts were occasionally persuaded that altercations after
an accident grew out of the manner in which a particular automobile

48. 206 Ga. App. 252, 424 S.E.2d 825 (1992).
49. Id. at 253, 424 S.E.2d at 826 (quoting the policy) (emphasis added).
50. Id. at 253-54, 424 S.E.2d at 826-27.
51. Id. at 254, 424 S.E.2d at 827.
52. Id. at 255, 424 S.E.2d at 827.
53. 205 Ga. App. 854, 424 S.E.2d 49 (1992).
54. Id. at 855, 424 S.E.2d at 50.
55. Id. (quoting the policy).
56. Id., 424 S.E.2d at 51.
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was driven and therefore resulted from the use of an automobile.57 But
even decisions of this sort, which represent the minority view, insist that
there be a "bodily injury," and are thus distinguishable from the present
case.

58

Three cases construing exclusions in comprehensive general liability
("CGL") policies and in homeowners' policies warrant mention. In
Georgia Baptist Children's Homes & Family Ministries, Inc. v. Essex
Insurance Co., 5 parents alleged that their child, who had been a ward
in the insured's home for abused children, had been sexually abused by
other children. The CGL policy excluded "sexual abuse or licentious...
behavior ... whether caused by, or at the instigation of, or at the
direction of, or omission by, the insured, his employees, patrons or any
causes whatsoever.' The court held this language created an ambigu-
ity. "[W]hen a ... document enumerates by name several particular
things, and concludes with a general term of enlargement, this latter
term is to be construed as being ejusdem generis with the things
specifically named."61 This restricted the general clause "'any causes
whatsoever,... to persons of the same category as the named insured, its
employees, or its patrons."2 Hence coverage for sexual abuse by other
wards of the home is not swept within the compass of the exclusion and
is thus included in the policy.

In Hartford Insurance Co. of the Southeast v. Franklin,' a compre-
hensive business liability policy, purchased by a restaurant owner,
excluded coverage for liability resulting from "the selling, serving or
giving of any alcoholic beverage to a minor or to a person under the
influence of alcohol . . ." The insured contended that this exclusion
violated public policy and should therefore be "read out" of the contract.
The court disagreed. Public policy may expand coverage whenever the
General Assembly imposes a compulsory insurance, regime for certain
activities. It will not expand coverage where the General Assembly,
although imposing liability for an activity, does not compel "insurance
coverage for such a liability.'

57. See, e.g., Allstate Ins. Co. v. Gillespie, 455 So. 2d 617 (Fla. Dist. Ct. App. 1984)
(violent altercation was "inexorably" tied to the way auto was used).

58. See JERRY, supra note 16, at § 135A.
59. 207 Ga. App. 346, 427 S.E.2d 798 (1993).
60. Id. at 346, 427 S.E.2d at 800 (quoting the policy) (emphasis added).
61. Id. at 348, 427 S.E.2d at 800 (quoting Beavers v. LeSueur, 188 Ga. 393, 403, 3

S.E.2d 667, 673 (1939)).
62. Id. (emphasis added).
63. 206 Ga. App. 193, 424 S.E.2d 803 (1992).
64. Id. at 194, 424 S.E.2d at 804 (quoting the policy) (emphasis added).
65. Id. at 195, 424 S.E.2d at 805 (emphasis supplied by court).
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Georgia Farm Bureau Mutual Insurance Co. v. Machett" involved an
insured homeowner who had injured his son-in-law with a hammer. The
insured testified that the son-in-law struck the first blow. The insured
merely tried to "block" and to "fend" him off by hitting him with the first
object he could get his hands on, which happened to be a hammer.67

The court held that the injury was "expected or intended" by the insured
and thus excluded." Even if the insured was not aware of the fact that
the object in his hand was a hammer, and even if he intended no specific
physical injury, he did intend to hit his son-in-law with an object capable
of inflicting injury and did inflict some injury. A "plea" of self-defense
might well justify an intentionally caused injury in a criminal case, but
in a civil case on an insurance contract it cannot detract from the fact
that the injury was intended for purposes of actuating the exclusion in
the policy. 9

V. LIABILITY INSURER'S OBLIGATION TO DEFEND

Liability insurers are obligated to defend their insureds against
lawsuits alleging covered events whether or not the suits are "ground-
less, false or fraudulent.""0 In Georgia this duty to defend is "triggered"
either by a complaint which is formally within the coverage, no matter
how mendacious, or (more rarely) by a complaint that is formally outside
the coverage, but the "other" facts known to the insurer at the time,
indicate ultimate coverage. The mere possibility of later revealed facts"
or subsequent amendments of the complaint, which might bring the case
within the coverage, is not considered when determining whether the
insurer has a duty to defend the suit at the outset. 1

In Cantrell v. Allstate Insurance Co.,7" an insured under a home-
owner's liability floater was on the receiving end of a suit asking for
general and punitive damages for false imprisonment, malicious

66. 207 Ga. App. 588, 428 S.E.2d 636 (1993).
67. Id. at 589, 428 S.E.2d at 636.
68. Id. at 590, 428 S.E.2d at 637.
69. But cf Glens Falls Ins. Co. v. Donmac Golf Shaping Co., 203 Ga. App. 508, 417

S.E.2d 197 (1992) (intended act exclusion does not apply under CGL policy where
contractor had no knowledge that project impinged upon federal protected wetlands).

70. This is the standard language found in homeowner's floaters, CGL, and automobile
liability policies. See, e.g., R. KEETON, INSURANCE LAw 662 App. H (1971) (1963 revision
of the Family Combination Automobile Policy).

71. For a concise summary of Georgia law on this point see Great Am. Ins. Co. v.
McKemie, 244 Ga. 84, 259 S.E.2d 39 (1979), revjg McKemie v. Great Am. Ins. Co., 149 Ga.
App. 19, 253 S.E.2d 399 (1979); Maximilian A. Pock, Insurance, Annual Survey of Law, 32
MERCER L. REV. 79, 101-02 (1980).

72. 202 Ga. App. 859, 415 S.E.2d 711 (1992).
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prosecution, and conspiracy. The insurer refused to defend him on the
grounds that the policy covered only "damages because of bodily injury
or property damage"73 and excluded "any bodily injury or property
damage which may reasonably be expected to result from the intentional
or criminal acts of an insured ... or which are in fact intended by an
insured .... ."' The court concluded that the allegations of the
complaint placed the case outside the coverage. Furthermore, there were
no facts suggesting that it might actually be inside the coverage because
the plaintiffs clearly manifested in their pleadings, their depositions, and
"their attorneys' statements at hearings""5 that their claims were
confined to intentional torts.

By the same token, the "business pursuits exclusion,"76 which
indicated that non-business pursuits were covered, was of no help to the
insured because the policy limited all coverage to "bodily injury or
property damage,"77 which did not encompass general damages for
dignitary invasions. The court accordingly affirmed summary judgment
for the insurer. 8

Some states have adopted a more liberal view of the defense clause,
if such characterization is apposite, by holding that the clause focuses
only on the coverage provisions in the policy and not on its exclusions.
In such states, a complaint that fits the coverage of the policy actuates
the duty to defend even if the allegations of the complaint squarely place
it within the exclusion.7" Even under this liberal view, the insured in
the case sub judice would have lost because the complaint did not even
fit the coverage provisions.80

73. Id. at 859, 415 S.E.2d at 712 (quoting the policy).
74. Id. (quoting the policy).
75. Id. at 860, 415 S.E.2d at 712.
76. Id., 415 S.E.2d at 713 (quoting policy).
77. Id.
78. Id.
79. For a classic case developing this approach see Conner v. Transamerica Ins. Co.,

496 P.2d 770 (Okla. 1972).
80. See generally KEETON & WIDISS, supra note 4, at § 7.8(a); JERRY, supra note 16, at

§ 111(d).
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VI. DEFINITIONS AND CONSTRUCTION

A. Arising out of the Operation, Maintenance, or Use

The tragic facts of USAA Property & Casualty Insurance Co. v.
Wilbur"1 have about them the chilling edge of our current reality. The
insured

was kidnapped' in a grocery store parking lot by two men looking for a
car, shoved into the insured vehicle, assaulted and raped in the vehicle,
and driven to Kentucky. There she was forced to exit the car and walk
to a nearby patch of woods, where she was stabbed to death.'

Did her death "arise out of the operation, maintenance or use of the
motor vehicle as a vehicle?" 3 After an exhaustive review of Georgia
authority on the time-space-nexus tests for no-fault coverage, the court
was constrained to find that it did not.84 Even if one concedes, arguen-
do, that she was "occupying" the vehicle at the time of her death," and
that her death, although a criminal and intentional act, was an
"accident" from her perspective as a victim, it did not arise out of the use
of the vehicle. The mere fact the she would not have been kidnapped
and killed but for the presence of the car, which her assailants intended
to steal and use, did not "establish the required causal nexus"8
between the use and her death.

B. Maintenance of Motor Vehicles

Hollis v. St. Paul Fire & Marine Insurance Co."7 is a monument to
the ingenuity of modem advocacy. The owner of an old station wagon
had it towed to his driveway after an accident had damaged the vehicle.
There it remained for two years, titled but neither registered nor
insured, serving as a storage facility for various garden tools. When the
owner finally decided to move the wagon, he got his neighbor to help him

81. 207 Ga. App. 57, 427 S.E.2d 49 (1993).
82. Id. at 58, 427 S.E.2d at 50.
83. Id. (citing former O.C.GA. § 33-34-7(a) (1990)). Althotugh the No-Fault Act has been

repealed, the court's reasoning is still relevant to similar and cognate language appearing
in various riders in automobile insurance policies.

84. Id. at 60, 427 S.E.2d at 52.
85. Id. at 59,427 S.E.2d at 51 (citing Westberry v. State Farm Mut. Auto. Ins. Co., 179

Ga. App. 700, 701, 347 S.E.2d 688, 689 (1986), which interpreted the causal nexus
requirement rather broadly).

86. Id. at 60, 427 S.E.2d at 52 (emphasis added).
87. 203 Ga. App. 252, 416 S.E.2d 827 (1992).
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start it by priming the carburetor with gasoline. The neighbor "was
burned with spewing gasoline' s when the engine backfired. He sued
the owner for negligence. The owner's insurance carrier sought a
declaration that it was not liable under the personal liability and
medical payments coverages under a homeowners' policy which expressly
excluded "bodily injury ... arising out of the ... maintenance ... of
motor vehicles." * The insured and his neighbor presented a three-
pronged argument for coverage. First, the immobile station wagon was
a "storage space" or a "tool shed" and thus not a motor vehicle at all;
second, if it was arguably a motor vehicle, the absence of a definition of
motor vehicles in the policy created at least an ambiguity which had to
be resolved in favor of the insured by application of contra proferentem;
third, if it was a motor vehicle within the intendment of the policy, their
attempt to start it amounted to a covered "repair" and not to an excluded
act of "maintenance" of the vehicle." The court made short shrift of
this sophistry. The station wagon, although stationary for a long period,
"remained in substance a motor vehicle." The very fact that there
was an attempt to move it under its own power showed that it was
meant to be used as a motor vehicle. The court also skewered the
chimerical distinction between "repair" and "maintenance" urged upon
it by the parties. The accident had arisen out of the act of starting the
vehicle at a time when no repair or restorative work was being
performed on it. Priming the carburetor was thus within the purview
of "maintenance. 92

C. Service Station

In Georgia Mutual Insurance Co. v. Kurtz,9" a case of first impres-
sion, a used car dealer arranged to have a pickup truck "detailed" by
Braswell, who ran a cleanup shop which "washes, waxes, and shampoos
interiors Of vehicles."' After Braswell got involved in a collision while
driving thb truck, his insurer sought a declaration of noncoverage relying
on the non-owned automobile exclusion, which provided that the policy
did not apply "to any accident arising out of the operation of an
automobile sales agency, repair shop, service station, storage garage, or

88. Id. at 252, 416 S.E.2d at 828.
89. Id. (quoting the policy).
90. Id. at 253, 416 S.E.2d at 828-29.
91. Id., 416 S.E.2d at 829.
92. Id. at 254, 416 S.E.2d at 829. Since this was a case of first impression, the court

relied on extensive authority from other states. Citations are omitted.
93. 206 Ga. App. 716, 426 S.E.2d 248 (1992).
94. Id. at 716, 426 S.E.2d at 249.
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public parking place."95 The court held that the exclusion did not apply
as a matter of law." It explained that the term "service station," which
the policy did not define, in its common signification "includes a business
that, in addition to whatever other services it might offer, typically sells
gasoline."97 A "detailing business" that merely performed cosmetic
services and did not sell any gasoline could not be reasonably called a
"service station."

I The court distinguished seemingly conflicting earlier authority which
held that the term "servicing" denoted maintaining the appearance of
motor vehicles and included such activities as cleaning and waxing.9"
It pointed out that such earlier authority had dealt with comprehensive
policy definitions of "automotive business" that contained long serializa-
tions of activities, including servicing, and were clearly intended to bring
within their broad sweep all aspects of the car business. The language
of the present policy was different. It excluded specific business
establishments and not specific activities. Hence there was nothing
inconsistent in concluding that cleaning and waxing are aspects of the
"automotive business" under specific exclusionary language of one policy,
but that establishments limiting themselves to these services are not
thereby metamorphosed into "service stations" under the exclusionary
language of another policy."

D. Struck by the Owner's Motor Vehicle

When car A is involved in a collision with car B, resulting in car B
striking a pedestrian, may the pedestrian claim she was struck by car
A and obtain a no-fault recovery from its owner's insurance carrier?
Atlanta Casualty Co. v. Tucker' ° held that the pedestrian may indeed
do so."0 Although the predicate for such recovery under the now
repealed No-Fault Act was "being struck by the owner's motor vehicle
while a pedestrian"' °2 and not by some other vehicle, prior cases have
held that the owner's vehicle need not come into immediate contact with
the pedestrian so long as it is the "'striking' force... setting in motion

95. Id. at 716-17, 426 S.E.2d at 249 (emphasis added).
96. Id. at 718, 426 S.E.2d at 250.
97. Id. (emphasis added).
98. Id. (distinguishing Metropolitan Property & Liab. Ins. Co. v. Mr. Pride of Atlanta,

258 Ga. 770, 374 S.E.2d 82 (1988), rev'g Mr. Pride of Atlanta, Inc. v. Metropolitan Property
& Liab. Ins. Co., 187 Ga. App. 737, 371 S.E.2d 211 (1988)).

99. Id.
100. 204 Ga. App. 584, 420 S.E.2d 344 (1992).
101. Id. at 586, 420 S.E.2d at 345.
102. Former O.C.G.A. § 33-34-7(a) (3) (1990) (emphasis added). Note that similar

language is also found in other automobile insurance coverages.
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a chain of events leading up to the striking of an object."1"3 While
relying on these holdings, Tucker seems to broaden them subtly to
include situations where car A, instead of being the "striking" force in
the sense of propelling car B into the pedestrian, is itself struck by car
B, which then proceeds to careen into the pedestrian. The court
explained that the issue is not whether the owner of car A was at
fault1 ' or whether car A was the primary cause of the collision. The
only issue is whether "the force of [the] collision in which [car A] was
involved set in motion the chain of events leading up to the striking of
[the pedestrian]. "

E. Theft or Larceny

A used car dealer bought five vans at an auction. The contract
required that the seller ship them to him from their location in Ohio.
The dealer paid the price and received Ohio title certificates which he
converted into Georgia certificates. He subsequently obtained a
judgment against his theft insurance carrier based solely on his proof
that the vans had never arrived in Georgia. Canal Insurance Co. v.
Wilkes Supply Co.' held that this slender evidence did not justify a
recovery under the policy, which covered "theft or larceny" without
defining these terms beyond the statement that "THEFT does not
include larceny- after trust or trick or device or false pretense."0 7 In
common signification these terms denote stealing or felonious taking.
Their meaning "includes no concept of mysterious disappearance or
broken promise or false pretense.""~ The trial court should therefore
have disposed of the case by directing a verdict in favor of the insurer.

VII. INSURABLE INTEREST IN PROPERTY

Sapp v. Georgia Farm Bureau Mutual Insurance Co."° illustrates
that informal and vague property arrangements are common inside
families and can pose formidable insurance problems. A "mobile home
endorsement" covered the insured's "residence premises," defined as "the
mobile home and other structures located on land bwned or leased by you
where you reside and which is shown as the 'residence premises' in the

103. 204 Ga. App. at 585, 420 S.E.2d at 345 (quoting Johnson v. National Union Fire
Ins. Co., 177 Ga. App. 204, 205, 338 S.E.2d 687, 689 (1985)).

104. Id.
105. Id. (emphasis supplied by court).
106. 203 Ga. App. 35, 416 S.E.2d 105 (1992).
107. Id. at 37, 416 S.E.2d at 107 (quoting the policy).
108. Id.
109. 206 Ga. App. 209, 424 S.E.2d 871 (1992).
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Declarations.""0 After an out-building more than 200 feet away from
the mobile home suffered storm damage, the insured filed an action
alleging that the out-building was covered under her mobile home policy
as an "other structure" located on land she had leased from her father.
Subsequently, both the "lessor" and the "lessee" admitted in their
depositions that there was no lease at all and that the "lessee" had been
allowed to park-her mobile home on her father's property and to use the
out-building "to share the freezer, to store a box of her personal clothes,
to use a sink . . ., and to store a push-type lawnmower . . . .""' The
pair later filed separate affidavits claiming that there was a lease after
all, "supported by the consideration of their mutual love and affec-
tion."' Yet there was no evidence that the lease had fixed boundaries
and included the out-building. The court affirmed the trial court's grant
of a summary judgment for the insurer" The out-building was not
an "other structure" under the policy nor was it separately listed in its
declarations. Even if one concedes that there was some evidence that
the mobile home stood on leased land, there was no such evidence as to
the out-building. This left the insured with only two "interests" in her
father's building: the "bare expectancy that she would inherit the
property upon his death""4 and a mere license to use it for limited
purposes."' Neither of these would constitute the insurable interest
requisite for property insurance, even if the policy were broad enough to
bring the building within its sweep." 6

VIII. INTERMEDIARIES-BROKERS AND AGENTS

Trulove v. Woodmen of the World Life Insurance Society"7 proves
that the "duty to read" works with the precision of a guillotine, even in
cases involving a contract formation process that is rather more complex
than the two-step offer and acceptance model taught in law schools. On
August 16, 1989, an agent representing a single insurer solicited an
application for an adjustable life policy from the claimant, "a 74-year-old
semi-retiree""8 and received a $10,000 cashier's check. On October 18,
the agent delivered the policy certificate and a "free standing" ratifica-

110. Id. at 210, 424 S.E.2d at 872 (quoting the policy) (emphasis added).
111. Id., 424 S.E.2d at 873.
112. Id. at 211, 424 S.E.2d at 873.
113. Id. at 213, 424 S.E.2d at 874.
114. Id. at 210, 424 S.E.2d at 873.
115. Id. at 211-12, 424 S.E.2d at 873-74.
116. Id.
117. 204 Ga. App. 362, 419 S.E.2d 324 (1992).
118. Id. at 363, 419 S.E.2d at 326.
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tion form, which stated that the insurance company had raised the
original premium because of the claimant's previous health."9  The
claimant , signed all proffered documents without reading them. The
documents disclosed an overabundance of dates. The certificate had an
issue date of September 28 and a certificate date of October 1. The
ratification form stated that it was effective either on the certificate date
or the signing date, whichever came first. It also warned the claimant
that "the certificate will be cancelled"12 unless the claimant signed
and returned it by October 28. The October date was struck out and
replaced 6 y the handwritten date, November 4.121

The insurer rejected the claimant's request for cancellation, which was
made after October 28 but before November 4. The claimant brought an
action for a refund and testified that he had relied on the agent's
representation that he was only "offering him an adjustable life
certificate for a one-time premium payment of $100,000 "122 and that
the check was not a premium payment at all, but only a refundable
deposit in case the claimant decided not to purchase the policy. The
court held that the claimant had no business relying upon the agent's
representations because they were clearly at variance with the certificate
which, in a section conspicuously labelled "TEN DAY RIGHT TO
EXAMINE CERTIFICATE, 123 notified him of his right to cancel the
certificate within ten days of its receipt, the so-called ten-day "free look"
period mandated by the statute.1"4 The claimant was simply bound by
the contract, which he signed unread. The court reiterated that the so-
called "duty to read" is only relaxed when the agent occupies a confiden-
tial or fiduciary position in relation to the insured.125 No such rela-
tionship was shown in the present case, which revealed only an arms'
length transaction in which the insured dealt not with his own
representative, but with the representative of the other party. "The

119. Id.
120. Id. (quoting the policy).
121. Id. at 363-64, 419 S.E.2d at 325-26.
122. Id. at 364, 419 S.E.2d at 326.
123. Id. at 362, 419 S.E.2d at 325 (quoting the policy).
124. O.C.G.A. § 33-15-11(c) (1992).
125. 204 Ga. App. 362, 365, 419 S.E.2d 324, 327 (this is presumably only the case

where the intermediary is a broker or an independent agent who is deemed to represent
the insured! at least as to certain phases of the insured-insurer relationship). Accord,
Hartford Ins. Co. of the Southeast v. Franklin, 206 Ga. App. 193, 424 S.E.2d 803 (1992)
(failure of agent to inform the insured who requested "full" coverage of exclusion did not
create estoppel against the insurer).
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mere fact that one reposes trust and confidence in another does not
create a confidential relationship. 126

In Bolin v. Massachusetts Indemnity & Life Insurance Co.27 the
beneficiary, under a life policy covering her husband as insured, was
denied recovery on the grounds that her husband had obtained the policy
by material misrepresentations relating to prior drug abuse, suspension
of his driver's license, and use of tobacco. She sued the agent for fraud
and joined the insurer under respondeat superior. Her claim was
curiously inverted and had a surreal quality about it. She asserted that
the agent had induced her husband to make misstatements in the
application by convincing him that the misstatements were immaterial.
In reliance upon the agent's misrepresentations, the husband had
secured a policy that turned out to be voidable and worthless. The court
skewered this sophistry. Even if there had been a misrepresentation, it
did not result in harm. Had the husband made truthful statements, the
insurer would have denied the application. If there was fraud, it was
directed against the insurer and not the applicant. If there was a
misrepresentation, it resulted only in a "loss" of coverage which the
applicant could not have obtained in the first place."

If Bolin is a slightly bizarre case, Gilbert v. Van Ord'29 is truly a
tragic one. Reduced to their essentials, the facts revealed that an
"agent" had issued a forged automobile liability insurance card to the
owner-driver of a car to enable the owner-driver to get the car tagged
and licensed without obtaining the compulsory insurance coverage. 130

After the uninsured vehicle killed a young boy as he was getting off a
school bus, his parents brought an action against the "agent" on a
number of legal theories which were all rejected by the court. First,
absent proof that the "agent" had held himself out as an insurer, the
agent could not be classified as an "unauthorized insurer" whose
responsive pleadings could be stricken for failure to post bond or to
obtain a certificate of authority to transact an insurance business.'
Besides, no insurance contract ever materialized. Second, the parents
were never intended as insureds, hence they had no claim against the

126. Id. (citing Clinton v. State Farm Mut. Auto. Ins. Co., 110 Ga. App. 417, 423, 138
S.E.2d 687, 692 (1964)).

127. 203 Ga. App. 570, 417 S.E.2d 325 (1992).
128. The case bears a striking resemblance to James, Hereford & McClelland, Inc. v.

Powell, 198 Ga. App. 604, 402 S.E.2d 348 (1991). See Maximilian A. Pock, Insurance,
Annual Survey of Law, 44 MERCER L. REv. 245, 259-60 (1992).

129. 203 Ga. App. 660, 417 S.E.2d 390 (1992).
130. Id. at 660, 417 S.E.2d at 390.
131. Id. at 660-61, 417 S.E.2d at 391 (citing O.C.G.A. § 33-5-57(a) (1992)).
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"agent" for negligent failure to procure compulsory insurance.13 2 Nor
did the parents have a claim in contract as third party beneficiaries
because tere never was an insurance contract. Even if there had been,
the parents would be out of luck because injured parties have no right
to press a direct action against the insurer. Third, the parents had no
claim under the theory of negligent entrustment because this doctrine
is restricted to the entrustment of automobiles and not of forged
insurance cards." Fourth, the parents had no claim on any theory of
fraud because no misrepresentation in regard to the owner-driver's
"insured" status was ever directed at them, nor did the parents ever rely
as individuals upon such representations. 134 The parents could claim
that the forgery represented to the public at large that the vehicle
involved was covered by compulsory insurance and that they, the
parents, relied on that representation as members of the public. Yet
they had no civil action as individuals for fraud upon the public.

In a country in which burglars who fall through a sky-light on a roof
in the course of their felonious activities may have a cause of action
against the sky-light's manufacturer, this case seems a bit retrograde
because of its narrow compass. Although the court correctly ruled that
the case did not fit the narrow theories of recovery urged upon it, it is
possible to argue that the case did fit the broader aspects of general tort
law. The "agent" deliberately performed an unlawful act which he had
reason to believe would result in the very chain of events that followed
in fact. The parents, while not prevented from suing the uninsured
owner-driver in tort, were prevented from actually collecting the tort
judgment from the judgment-debtor's compulsory liability insurer, which
would have been present upon the risk but for the "agent's" substandard
conduct.

IX. LIMITATION IN POLICY TIME FOR SUIT

First-par y insurance policies universally contain a "private" statute
of limitations requiring that suit be brought against the insurer within
twelve months after the "occurrence," the "accident," or the "date of loss."
Although the time limit is not immune from the dispensations of
estoppel or waiver, it is difficult to establish that the insurer has in fact
engaged in estoppel or waiver conduct. 131

132. Id. at 660, 417 S.E.2d at 391.
133. Id., at 661, 417 S.E.2d at 391.
134. Id., 417 S.E.2d at 392.
135. O.C.G-A. § 33-24-40(3) (1990) poses an extra hurdle by providing that "[i]nvesti-

gating any loss or claim under any policy or engaging in negotiations looking toward a
possible settlement of any loss or claim" shall not constitute a waiver.
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In Suntrust Mortgage, Inc. v. Georgia Farm Bureau Mutual Insurance
Co.,"3 a mortgagee/loss payee under a homeowner's policy had received
the one and only settlement offer the insurer ever made almost six
months before the twelve month limit expired. It ignored the request "to
respond 'immediately.'"1"7 Over a month later, it asked for and
received a copy of the settlement letter. It was not until four days before
the time limit expired that the payee bestirred itself to respond by
offering a counterproposal. The court rejected the contention that the
insurer, by engaging in delaying tactics.through protracted negotiations,
had somehow put the insured off its guard and lulled it into believing
that the claim would be paid without litigation. The insured had caused
the delay "for reasons of its own until it was too late to bring suit."'
The insured also contended that "the one-year limitation period should
have been tolled until 60 days after [the insurer] received the proof of
loss,""' since the policy gave the insurer at least sixty days after
receiving the proof of loss to decide whether "to pay the claim or deny
coverage."' 4 The court rejected this contention summarily. The time
limit ran from the "date of loss," as the policy clearly specified.'

X. MISREPRESENTATION IN APPLICATION

Contra proferentern, the maxim requiring construction of ambiguous
contracts of adhesion against the profferer, and in favor of the other
party who did not draft and could not modify the language of the
contract, is only sparingly invoked by Georgia courts. The language at
issue must be truly ambiguous before the maxim is triggered. Courts
will not manufacture ambiguities on humanitarian grounds or in the
interest of social engineering.142.

Lee v. Chrysler Life Insurance Co."4 is a paradigmatic case in point.
The insured had signed an application for credit life insurance that
stated, in pertinent part, that "[ylour signature below means that you
agree that... [ylou have not, during the last 6 months, been ATTEND-
ED by a doctor... for a CONDITION DIAGNOSED AS CANCER."' 44

136. 203 Ga. App. 40, 416 S.E.2d 322 (1992).
137. Id. at 41, 416 S.E.2d at 323.
138. Id. at 42, 416 S.E.2d at 324. See Edwards v. Atlantic Ins. Co., 203 Ga. App. 608,

417 S.E.2d 410 (1992); Beasley v. Parks, 204 Ga. App. 482,420 S.E.2d 3 (1992).
139. 203 Ga. App. at 42, 416 S.E.2d at 323-24.
140. Id., 416 S.E.2d at 324.
141. Id.
142. See, e.g., Burnette v. Georgia Life & Health Ins. Co., 190 Ga. App. 485,379 S.E.2d

188 (1989).
143. 204 Ga. App. 550, 419 S.E.2d 727 (1992).
144. Id. at 551, 419 S.E.2d at 728 (quoting the policy) (emphasis supplied by court).
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This representation was concededly material, but was it objectively
false? 46 The facts indicated that the insured was diagnosed with
carcinoma of the esophagus about a year before he signed the applica-
tion. After radiation treatment, the condition appeared to be in
remission.'"

During the crucial "last six months" prior to the application, the
insured had only made three follow-up visits to his doctor for evalua-
tions. After the insured died of cancer, his representative claimed that
the representation in the application was objectively correct. It was
couched in ambiguous language proffered by the insurer. Although the
opinion is not elucidating on that point, the representative apparently
theorized that the phrase "attended ... for a condition diagnosed as
cancer" had two colorable meanings. It could be interpreted to refer to
any condition, whether active or in remission during the six month
period, which was once diagnosed as cancer. It could also be interpreted
to refer to conditions that were either diagnosed as cancer or active as
cancer during the six month period only. Since the second interpretation
favored the insured, it should be adopted.'47 The' court remained
unpersuaded. The statement was not ambiguous. It plainly referred to
active as well as inactive conditions. "The fact that a disease is
quiescent does not equate to a conclusion that one is not suffering from
that disease and being 'attended' for it with regular checkups.""4

XI. NONRENEWAL AND CANCELLATION

Georgia! Mutual Insurance Co. v. Gardner'49 is a tour de force in
statutory construction. A Premium Finance Company ("Company") has
the irrevocable power of attorney to cancel a policy if the insured
defaults in making required installment payments on the premium. To
accomplish this, the Company must follow a two-step statutory
procedure. It must first mail a "notice of intent" to cancel the policy
unless the default is cured within ten days. 50  It must then mail a
cancellation notice to the insurer and to the insured.'5 ' The pertinent

145. Id. The insured's subjective belief is irrelevant according to Davis v. John
Hancock Mut. Life Ins. Co., 202 Ga. App. 3, 413 S.E.2d 224 (1991).

146. 204 Ga. App. at 551, 419 S.E.2d at 728.
147. Id. at 550-51, 419 S.E.2d at 727-728.
148. Id. at 552, 419 S.E.2d at 729. For cases involving clear and, therefore, easily

disposed of misrepresentations, see Miller v. Nationwide Ins. Co., 202 Ga. App. 737, 415
S.E.2d 700 (1992), and Taylor v. Georgia Int. Life Ins. Co., 207 Ga. App. 341, 427 S.E.2d
833 (1993).

149. 205, Ga. App. 458, 422 S.E.2d 324 (1992).
150. O.C.G.A. § 33-22-13(b) (1992).
151. Id. § 33-22-13(c).
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section of the Insurance Premium Finance Company Act' 2 mandates
in Subsection (a) that all cancellations comply "with this Code sec-
tion."5 It requires in Subsection (b) that the notice of intent ...
"shall be mailed to the insured."' It requires in Subsection (c) that
the final cancellation notice shall be mailed or delivered to the insurer
and mailed to the insured, and that "notice to the insured required by
this Code section shall be mailed to the last address of record... and
shall be dispatched by at least first-class mail and receiving the receipt
provided by the United States Postal Service .-. 5 Although the
Company mailed its "notice of intent" and its "cancellation notice" to the
insured, it completed a "PORS" list and received a postal service
certificate of mailing only in regard to the "cancellation notice." Did the
Subsection (c) requirement for postal certification carry over to
Subsection (b), which facially only required mailing? After a discursive
analysis of principles of statutory construction, the court held that it did
carry over indeed!"5 6 The court explained that ordinarily the phrase
"this Code section," in its common signification, refers to all subsections,
and not just the specific subsection in which it appears. It is otherwise
where the legislature explicitly restricts its application to the specific
subsection at issue,1 7 which was not done here. This conclusion also
comports with the demands of telic construction in the present case, for
"[tihere is no justifiable reason for the statute to require ... a proper
receipt ... by the ... Postal Service ... [for cancellation] ... and not
require it for the notice of intent to cancel which is an integral part of
the rights of the insured under the statute."' The attempted cancella-
tion was therefore invalid. It might be parenthetically observed that
this outcome preserved access to a liability insurance fund for six minor
children whose parents were killed in an automobile collision.

XII. OMNIBUS CLAUSE

Are members of the named insured's household covered under the
liability portion of an automobile policy when they drive the insured's
car without permission? Whatever' the answer under the "old" 1963

152. Id. § 33-22-13.
153. Id. § 33-22-13(a) (emphasis added).
154. Id. § 33-22-13(b).
155. Id. § 33-22-13(c) (emphasis added).
156. 205 Ga. App. at 462, 422 S.E.2d at 327.
157. Id. at 461, 422 S.E.2d at 327.
158. Id. (emphasis added).
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Family Combination Automobile Policy,159 the answer under the 1985
new-wave "easy reading" Personal Auto Policy is clearly no. A "family
member," defined as "a person related to you by blood, marriage or
adoption who is a resident of your household,"160 is designated as an
"insured,"1' 1 but is then excluded as a "person ... [ulsing a vehicle
without a reasonable belief that that person is entitled to do so." 62

Cook v. Prudential Property & Casualty Insurance CO.' dealt with
a cognate version of the "easy reading" policy. It provided in pertinent
part that "[ylou and a resident relative are insured while using your car
or a substitute car ... but a resident relative is only insured while using
the car with your permission."'"' The court was constrained to hold,
as it would have been under the 1985 Personal Auto Policy, that liability
coverage did not extend to the named insured's forty-six year old son
where the evidence clearly established that he had "borrowed" the
insured's car without permission. 6 5 The court rejected as ill-premised
the contention that the "permission" requirement violated public policy.
It reiterated that "[plublic policy may justify enlarging an insurer's risk
where acts of the undisputed insured driver are concerned, but not
necessarily so where an unauthorized driver who is not an insured...
is involved."6 6 One might note in passing that the terms "resident"
and "household" have spawned considerable litigation in light of

159. The answer should be at least a qualified yes, because the policy creates two
classes of insureds in separately numbered sections: (1) the named insured and any
resident of the same household, and (2) any other person using the automobile with the
permission of the insured. See KEETON, supra note 70, at 661 App. H (1963 revision of the
Family Combination Automobile Policy). If liability were predicated upon permission for
both classes of insureds, the clause referring to "household residency" would be redundant.
The theme of "household residence" was first introduced in 1955. KEETON, supra note 70,
at § 4.7(a).

160. Alliance of American Insurers, 1991 Policy Kit for Students of Insurance 2F (1991)
[hereinafter KIT].

161. KIr, supra note 160, at 3B1.
162. Id. at 4A8.
163. 206 Ga. App. 492, 426 S.E.2d 222 (1992).
164. Id. at 493, 426 S.E.2d at 223 (quoting the policy).
165. Id.
166. Id.,(quoting Johnson v. Blue Ridge Ins. Co., 189 Ga. App. 616,616,376 S.E.2d 703,

704 (1989)). Note that states attempting to reduce "the probability that an automobile
accident victim will be unable to collect against a legally responsible driver only because
of his financial irresponsibility, have required that automobile liability insurance policies
include an omnibus clause of a specified scope." KEETON, supra note 70, at 223 (emphasis
added).
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variegated modem living arrangements not dreamt of when these terms
first found their way into insurance contracts. 16 7

XIII. PROPERTY INSURANCE-ASSIGNMENT AND ADDITIONAL
INSUREDS

Property insurance does not "insure" property. It insures people
against the loss of property. Since an assignment of the entire policy
may potentially increase the risk assumed by the insurer, it requires the
consent of the insurer. Assignments without such consent are not only
ineffectual at common law, but are also prohibited by the insurance
contract, which normally contains a specific assignment procedure. 168

The facts of Higdon v. Georgia Farm Bureau Mutual Insurance Co.'69

are complex even when shorn of their minutiae. When the insured died,
he carried a homeowners' policy on property that he left equally to his
sons A, B, and C. His will named A as his executor. The sons settled
the estate amongst themselves in lieu of probate. B received a deed from
his brothers and moved into the house with the understanding that he
would renovate the house, sell it, and divide the proceeds with his
brothers. Fire destroyed the house four months later. After the insurer
denied coverage, probate was instituted and A was appointed execu-
tor.70 The court confronted a number of issues that it was forced to
resolve in favor of the insurer. First, after his father died and on the
date of the fire, was B a temporary custodian under the policy that
covered any "person having proper temporary custody of the property
until appointment ... of a legal representative?" 7' The court held
that he was not.172 He owned the property outright and was thus in
"permanent custody." Since he never obtained an assignment of the
policy, he could not qualify as an insured in his own right.

Second, was C an additional insured on the date of the fire under the
policy, which provided extended coverage for "any member of your (the
father's) household who is an insured at the time of your death, but only

167. See, e.g., State Farm Mut. Auto. Ins. Co. v. Gazaway, 152 Ga. App. 716,263 S.E.2d
693 (1979) (Married partners lived fifteen miles apart for seven years. This presented a
jury question whether wife was still member of husband's household.) See JERRY, supra
note 16, at § 135C.

168. See generally KEETON & WIDMSs, supra note 4, at § 4.1(c); WILLAIM VANCE,
HANDBOOK ON THE LAW OF INSURANCE 757-61 (3d ed. 1951).

169. 204 Ga. App. 192, 419 S.E.2d 80 (1992).
170. Id. at 192-93, 419 S.E.2d at 80-81.
171. Id. at 193, 419 S.E.2d at 81 (quoting the policy).
172. Id. at 194, 419 S.E.2d at 81.
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while a resident of the residence premises?"' He was not, because he
had moved out of the house prior to the fire. 174

Third, did the appointment of A as executor eleven months after the
fire relate back so as to qualif A as an additional insured on the date
of the fire under the policy, which provided that "we insure the legal
representative of the deceased?" 176  Again, the answer was negative.
At the time of the appointment, the estate had long been settled by a
valid agreement among the three devisees, and B had emerged as the
sole owner of the "insured" property. The relation back doctrine was
therefore inapposite. 7 '

Fourth, was the insurer bound by its agent's alleged assurance to B
that the house was still covered and "that if ... the insurance ran out
before he sold it she would be glad to help him ... on the insur-
ance?"177 'Pretermitting the question whether such assurance could
extend coverage, the court held that the agent had not made a misrepre-
sentation at all.17 B had only told her that he was "borrowing money
'on the estate' to do some remodeling" 79 without revealing any of the
events that might negate coverage. The agent could thus assume that
he was a temporary custodian and therefore covered.

This result is admittedly "harsh,"' ° particularly when one considers
that the hapless brothers were simply caught up in a concatenation of
unfortunate circumstances that might confront ordinary and reasonable
people. Yet, it would be impossible to justify any other result without
the court's undertaking to "make" a new contract for the parties.

XIV. UNINSURED MOTORIST COVERAGE

A. Absence of Physical Contact

In 1983 Georgia dispensed with the "physical contact" requirement
that the unidentified (and hence presumed uninsured) "hit-and-run"
vehicle actually strike the insured vehicle.18 Whenever a "phantom

173. Id. at 193, 419 S.E.2d at 81 (quoting the policy).
174. Id. at 194, 419 S.E.2d at 81.
175. Id. at 193, 419 S.E.2d at 81 (quoting the policy).
176. Id.
177. Id. at 192-93, 419 S.E.2d at 80-81.
178. Id. at 194, 419 S.E.2d at 82.
179. Id. at 192, 419 S.E.2d at 80.
180. Id. at 195, 419 S.E.2d at 82 (quoting Republic Ins. Co. v. Chapman, 146 Ga. App.

719, 720, 247 S.E.2d 156, 158 (1978)).
181. Many states still have such requirements. For an A.L.R. type discussion of

national trends see Pin Pin H. Su v. Kemper Ins. Co., 431 A.2d 416 (R.I. 1981).
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vehicle" is a causal factor in a collision, recovery against the uninsured
motorist carrier ("UMC") may now be had if "the description by the
claimant of how the occurrence occurred (sic) is corroborated by an
eyewitness to the occurrence other than the claimant."'82

In Curtis v. Allstate Insurance Co."a there was no dearth of eyewit-
nesses to a rear-end collision involving the claimant's car. The driver
who struck her car deposed that she did so as a result of trying to avoid
a negligently driven "white pickup truck." ' Another driver who was
involved in the same accident also implicated the "white pickup truck"
as the cause of the collision. Unfortunately the claimant was physically
disadvantaged. She had no eyes in her back with which to observe how
she was rear-ended. Since tons of corroboration are worthless without
an initial description from the claimant, the court was constrained to
deny her claim."

B. Corporate Officers as Insureds

Is a corporate officer in a small or closely held corporation insured
under a corporate policy by virtue of his status alone? The court
confronted this issue in Bernard v. Nationwide Mutual Fire Insurance
Co."6 The claimant was a corporate officer. His wife was the presi-
dent and chairperson of the board of directors of the corporation. The
couple owned no personal cars, but used instead the only two vehicles
owned by the corporation. The automobile policy involved named only
the corporation as insured. Its uninsured motorist endorsement covered
"amounts for bodily injury and property damage that you or your legal
representative are.., entitled to recover... [diamages must result from
an accident arising out of the ownership, maintenance, or use of the
insured motor vehicle ... [alnyone else is protected while occupying...
your auto.""7 "You" and "your" are defined as referring "to the
policyholder first named in the ... Declaration, and ... spouse.""s

The claimant drove one of the corporate cars, ran a few corporate
errands, and finally stopped at his home to pick up business-related
mail. While "standing in the vicinity of the front yard of his home,""89

182. O.C.G.A. § 33-7-11(b)(2) (1992).
183. 203 Ga. App. 25, 416 S.E.2d 359 (1992).
184. Id. at 26, 416 S.E.2d at 359.
185. Id., 416 S.E.2d at 359-60.
186. 206 Ga. App. 519, 426 S.E.2d 29 (1992).
187. Id. at 519-20, 426 S.E.2d at 30 (quoting the policy) (emphasis added).
188. Id. (quoting the policy).
189. Id. at 519, 426 S.E.2d at 30.
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about fifty feet from the corporate car, he was struck and killed by the
vehicle of an uninsured driver.'

The court found that he was not using the car within the mandatory
coverage afforded by the Act l"' because he had spatially relinquished
control of the car at the time of the impact.'9 2 This left but one
question: could he recover as the named legal representative of the
corporate policyholder? The court answered this question with a
resounding "No!" The term legal or personal representative'93 within
the integument of uninsured motorist coverage "is intended to refer to
the parties who hold a fiduciary relationship to an insured who has
sustained... injuries."'" Representatives are thus identified with the
insured and cannot claim to be insured in their own right. One may
surmise, in the context of the policy at issue, that a corporate policyhold-
er (that cannot sustain bodily injury or, for that matter, have a spouse)
and its legal representative on its behalf may only recover for property
damages to a corporate vehicle.

The couit distinguished the present case from a situation when a sole
proprietor of a business insures his vehicles under a trade name. The
proprietor may be treated as the named insured because a sole
proprietorship is only a factual construct and not a separate legal
entity."5

C. Named Driver Exclusion

In Fountain v. Atlanta Casualty Co.,"' an automobile policy exclud-
ed "all coverages except personal injury protection.., while any vehicle
is being used, driven, operated... by... Cynthia R. Fountain ... the
named insured ... hereby ... agrees to the exclusion ... and also
rejects in Writing all uninsured motorist coverage if the vehicle is being

190. Id.
191. O.C.G.A. § 33-7-11(b)(1)(B) (1992).
192. 206 Ga. App. at 520, 426 S.E.2d at 31.
193. O.C.G.A. § 33-7-11(b)(1)(B) (1992) mandates coverage for "personal" representa-

tives of all named and additional insureds. The policy at issue departed slightly from this
statutory language by changing "personal" representative to "legal" representative, a
deviation which the court found inconsequential. 206 Ga. App. at 521, 426 S.E.2d at 31-
32.

194. 206 'Ga. App. at 521, 426 S.E.2d at 32 (quoting Hogan v. Mayor & Aldermen of
Savannah, 171 Ga. App. 671, 674, 320 S.E.2d 555, 558 (1984)).

195. Id. at 520, 426 S.E.2d at 31 (distinguishing Purcell v. Allstate Ins. Co., 168 Ga.
App. 863, 310 S.E.2d 530 (1983)).

196. 204 'Ga. App. 165, 419 S.E.2d 67 (1992). After this case was reversed by the
supreme coui~t in its first iteration, the court of appeals addressed certain enumerations
of error which it had deemed unnecessary to confront previously.
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operated by the excluded driver ... 17 The "insured" made a novel
argument which, although unsuccessful, deserves an "A7 for ingenuity.
She pointed out that the definition of "motor vehicle," as used in the
personal injury protection coverage, which was afforded under the
exclusion,19 did not include all-terrain vehicles defined elsewhere as
"any motorized vehicle designed for off-road use ... ." It followed
that the all-terrain vehicle involved in the accident in question could not
have been excluded as a "motor vehicle." At the very least, the exclusion
was ambiguous and demanded a construction in favor of coverage. The
court found no ambiguity because the exclusion used the term "vehicle,"
which was broader than the term "motor vehicle." The exclusion thus
provided only personal injury protection coverage for a "motor vehicle,"
which was not an all-terrain vehicle, but excluded all other vehicles,
including all-terrain vehicles. The court also reiterated that named
driver exclusion/endorsements in consideration of a premium reduction
did not violate Georgia public policy.'

D. Selective Settlements with the UMC

A liability insurer generally is permitted "in good faith and without
notification to others, [to] settle part of multiple claims against its
insured even though such settlements deplete or exhaust the policy limits
so that the remaining claimants have no recourse against [the]
insurer."2 1 In 1991, Allstate Insurance Co. v. Evans'"2 adopted this
rule for Georgia in regard to liability insurers on the grounds that any
other rule would delay settlement until all claims are reduced to
judgment and would leave the liability "insured .... with a total
adjudicated liability in excess of his policy limits." 3  Walston v.
Holloway,' a case of first impression, now adopts the same rule for
uninsured motorist coverage. Even though the court acknowledged that
it is aware of the difference between liability and uninsured motorist
coverages, in the sense that only the liability insured would be exposed
to liability in excess of policy limits in case the insurer had to eschew

197. Id. at 166, 419 S.E.2d at 68 (quoting the policy) (emphasis added).
198. O.C.G.A. § 33-34-2(6) (repealed). The identical section is now found in O.C.G.A.

§ 33-34-2(1) (Supp. 1993).
199. O.C.G.A. § 40-1-1(3) (1991 & Supp. 1993).
200. 204 Ga. App. at 167,419 S.E.2d at 68 (citing Miley v. Fireman's Fund Ins. Co., 176

Ga. App. 527, 529, 336 S.E.2d 583, 585 (1985)).
201. 7C JOHN A. APPLEMAN, INsURANcE LAW & PRACTICE § 4711, at 409 (rev. ed. 1979)

(emphasis added).
202. 200 Ga. App. 713, 409 S.E.2d 273 (1991).
203. Id. at 715, 409 S.E.2d at 274.
204. 203 Ga. App. 56, 416 S.E.2d 109 (1992).
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favorable settlements, it found the public policy arguments in Allstate
equally compelling and in line with regnant law in this country' 6 It
accordingly held that, in the absence of bad faith, the UMC could
selectively settle some claims with insureds suffering injuries in a
common occurrence, even if this meant that the uninsured fund
potentially available to other insureds suffering injuries in the same
occurrence would thereby be reduced or depleted. 6

E. Service upon the Uninsured Motorist and the UMC

Whenever "the owner or operator of any vehicle causing injury or
damages is known, and either or both are named as defendants ... a
copy of the action... shall be served.., upon [the UMCI as though [the
UMCI were actually named as a party defendant." 7  This is an
absolute precondition for recovery against the UMC. 2°s The underlying
action against the alleged tortfeasor must be brought within two years
of the date of the accident' and service upon the UMC must be
perfected within the same time-frame.21

In State Farm Mutual Automobile Insurance Co. v. Harris," the
insured filed an action against a known uninsured corporate defendant
and served duplicate copies upon his UMC about twenty-seven months
after the accident occurred. The UMC claimed it was not liable because
it had not received timely service. The facts revealed that the defendant
had filed for bankruptcy during the two-year period, which shielded it
from legal actions until the automatic statutory stay was either
terminated or modified.212 The insured obtained a judicial modification
of the automatic stay and then brought this action and served his UMC
within the, thirty-day extension of the statute of limitations granted by
the Bankruptcy Code.213 The court held that service upon the UMC
was timely.2 4 Although the purpose of the Uninsured Motorist Act to
provide the UMC with timely notice of its potential liability for its own
protection may be undermined by delay, the Act "cannot logically be

205. Id. at 57, 416 S.E.2d at 110.
206. Id.
207. O.C.G.A. § 33-7-11(d) (1992) (emphasis added).
208. Bohannon v. J.C. Penney Casualty Ins. Co., 259 Ga. 162, 377 S.E.2d 853 (1989).
209. O.C.G.A. § 9-3-33 (1982).
210. Vauihn v. Collum, 236 Ga. 582, 224 S.E.2d 416 (1976).
211. 207 Ga. App. 8, 427 S.E.2d 1 (1992).
212. Id. at 9, 427 S.E.2d at 2 (citing 11 U.S.C. § 362(aXl)).
213. 11 U.S.C. § 108(c).
214. 207 Ga. App. at 10, 427 S.E.2d at 3.

1993] 281



MERCER LAW REVIEW

construed to require service on the insurer of a copy of an action that
does not and cannot yet exist."215

In Beasley v. Parks,21 the insured filed an action against a known
uninsured motorist and provided his UMC with a "courtesy" copy of the
pleadings without perfecting service by legal process. The court held
that timely formal service upon the UMC was an irrefragable precondi-
tion for recovery217  Entering upon settlement negotiations with the'
insured did not waive this condition or estop the UMC from asserting
the statute of limitations in the absence of a clear showing that the
insured "was in effect misled to believe [the] claim would be paid
without litigation,"18 which amounts to a species of constructive fraud.

Lowes v. Allstate Insurance Co. 219 involved a scenario that was in
some respects the exact reverse of Beasley. The insured filed a complaint
against two known uninsured motorists and served a duplicate copy
upon the UMC a few days before the statute of limitations expired. The
sheriff's attempts to serve the defendants were abortive because the pair
had apparently left for California. The insured did not seek authoriza-
tion for, or perfect service by, publication of summons as provided by the
Act.' The court held that the UMC was not liable because the
insured had failed to meet the statutory precondition for such liability
by neglecting to serve the defendants. 22' The UMC did not waive this
condition when it filed an answer asserting, in its own name, its own
defenses to liability and conducted discovery to the same end. The court
seemed to suggest sub silentio that such waiver might be found if the
UMC had explicitly exercised its statutory election to answer the
complaint "in the name of either the known owner or operator or both"
in order to assert their defenses.222

Reduced to its essential core,"2 Douglas v. Woon 224 involved an
action by an insured against a known motorist that resulted in a court
authorized service by publication of summons because the defendant had
eluded intrastate service. The defendant's liability carrier managed to
get the action dismissed for want of in personam jurisdiction over its

215. Id. (citing O.C.G.A. § 33-7-11(d) (1992)).
216. 204 Ga. App. 482, 420 S.E.2d 3 (1992).
217. Id. at 482-83, 420 S.E.2d at 4.
218. Id. at 482, 420 S.E.2d at 4 (citing Georgia Farm Ins. Co. v. Nolan, 181 Ga. App.

28-29, 348 S.E.2d 554, 554 (1986)).
219. 204 Ga. App. 148, 418 S.E.2d 465 (1992).
220. O.C.G.A. § 33-7-11(e) (1992).
221. 204 Ga. App. at 149-50, 418 S.E.2d at 466-67.
222. Id. at 150, 418 S.E.2d at 467 (citing O.C.G.A. § 33-7-11(d) (1992)).
223. The case involved two actions arising from a three-vehicle accident.
224. 205 Ga. App. 355, 422 S.E.2d 61 (1992).
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insured. The court found that the dismissal was improper because the
plaintiff insured had taken the precaution of perfecting timely service
upon his UMC.2  When it was established that the defendant's
liability carrier was not liable because the defendant was immune to
entry of an in personam judgment, the defendant emerged, "in essence,
[as) an uninsured motorist.'m As such he must be reinstated as a
party to the action to permit a determination whether he is theoretically
liable in tort and whether the UMC is liable to its plaintiff-insured.

Southern General Insurance Co. v. Davis2 7 appears a bit more
peculiar than the other four cases discussed under this sub-heading.
Without serving his UMC, the insured filed a complaint against Park
alleging that Park was the negligent driver and "the owner and operator
of the automobile that hit and damaged his parked car."' He ob-
tained a default judgment for $10,000 after Park failed to respond.
Subsequently the same insured filed another complaint based on the
identical occurrence against "John Doe" alleging that it was "John Doe"
who had been the negligent driver and operator of the vehicle. This time
the insured perfected timely service upon the UMC. The court did not
stand for this ruse. The posture of the cases and the record established
prima facie "that Park and the John Doe defendant in the present suit
are one and the same person."229  The insured had obtained the
original default judgment against Park "on the basis that he operated
the vehicle.' 23 Thus when the UMC moved for summary judgment, the
burden of overcoming this prima facie evidence by showing that "Park
was not the John Doe operator of the vehicle in the present suit"23'
shifted to the insured. The insured failed to accomplish this. Summary
judgment for the insurer because of noncompliance with service
requirement in the first suit was therefore proper.232

F Underinsured Coverage

In Erie Indemnity Co. v. Lascala,23 the claimant was the sole
passenger in a car involved in a two-vehicle accident. Damages from her

225. Id. at 356-57, 422 S.E.2d at 62.
226. Id. at 356, 422 S.E.2d at 62 (emphasis added).
227. 205 Ga. App. 274, 421 S.E.2d 780 (1992).
228. Id. at 275, 421 S.E.2d at 781 (emphasis added).
229. Id.
230. Id. at 276, 421 S.E.2d at 782.
231. Id. (emphasis added).
232. See, the strong dissent by Carley, P.J., and Beasley, J., in which the two argued

that the UMO had not established that John Doe and the person against whom a default
judgment was obtained were the same individual. Id. at 277, 421 S.E.2d at 783.

233. 206 Ga. App. 283, 424 S.E.2d 820 (1992).
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injuries exceeded $285,000. The tortfeasor's liability insurer paid her
roughly $150,000 and paid the same amount to the owner-driver of the
car under a policy "with single limits of $300,000 per occurrence for
personal injury and property damage."' The owner-driver's car was
covered by a UMC under a policy that provided "uninsured/underinsured
motorist coverage limits of $250,000 per person and $500,000 per
accident"25 and defined as "underinsured" any "motor vehicle [as to
which] the sum of the applicable limits of liability under all.., policies
... applicable at the time of the accident is less than the applicable
limits [of this policy]."23 The UMC contended with some ingenuity
that the claimant was not underinsured because the tortfeasor's policy
potentially provided $300,000 to her under its single limit per occur-
rence, which exceeded the $250,000 uninsured/underinsured limit. The
court held that, in the absence of a policy definition of "applicable
limits," the term must be given its reasonable meaning as referring to
the actual limits available to the claimant in light of the fact that the
fund created by the limit per occurrence had to be shared by two injured
persons.237 The tortfeasor therefore had to be considered as underin-
sured to the tune of about $100,000, which was the difference between
the underinsured and the liability coverage available to her.'
Furthermore the UMC could not claim as a set-off the $35,000 that
claimant had received from her own UMC that insured her personal car.
The above quoted policy clearly only allowed 'set-offs for amounts
available under liability policies. 9

G. Unknown Motor Vehicles

When an unknown motor vehicle is alleged to have caused an accident,
the victim-insured may recover first-party uninsured motorist benefits
on a showing that there was an actual physical contact between the
insured's vehicle and the unknown vehicle. Absent such contact, the
insured may only recover if her description of the accident is corroborat-
ed by at least one other eyewitness." In State Farm Fire & Casualty

234. Id. at 283,424 S.E.2d at 821. The claimant received somewhat less than $150,000
because a deduction was made for property damage. Id.

235. Id.
236. Id. (quoting policy) (emphasis supplied by court).
237. Id. at 284, 424 S.E.2d at 822.
238. Id. at 283-84, 424 S.E.2d at 821-22.
239. The policy at issue had to be construed according to Maryland law, but the court

found Maryland law to be identical to Georgia law in regard to basic construction of
insurance contracts. Id. at 284, 424 S.E.2d at 822.

240. O.C.G.A. § 33-7711(b)(2) (1992).
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Co. v. Guest,"' a case of first impression, the insured alleged that she
had struck a rim and tire assembly lying in the center lane of the road
she was traveling and that three eyewitnesses were prepared to
corroborate her allegation. The court held that there was no actual
physical contact with a motor vehicle because a tire assembly, although
a component and integral part of a motor vehicle, does not itself qualify
as a "motor vehicle" as defined in various statutes.242

This, hpwever, would not preclude recovery under the independent
corroboration alternative of the Uninsured Motorist Act, which does not
hinge upon any physical contact with the unknown vehicle. A jury
would be permitted to draw the reasonable inference that the tire
assembly "was negligently attached to an unknown vehicle from which
it fell"248 and to conclude that the accident was caused by that vehi-
cle.2 The case therefore eluded disposition by summary judgment in
favor of the insurer.

XV. LEGISLATION

No fewer than seventy-eight pieces of legislation relating to, or at least
touching upon, insurance were introduced during the 142nd General
Assembly. Of these, twenty-five became law. In the aggregate, they
promise to advance the ongoing modernization of Georgia insurance law.
Individually, because they bring about only interstitial changes that are
generally; limited to technical aspects of regulation and administration,
they appear to be of little interest to the general practitioner. None can
compare to the cataclysmic change brought about in 1991 when the
General Assembly repealed the Motor Vehicle Accident Reparations
Law,245 Georgia's version of the automobile no-fault regime which
prevails in about twenty states.2"  Only five warrant brief mention
within the confines of this survey. The first clarifies the conditions
under which premium reductions are available to named drivers who are
under twenty-five years of age. Such drivers must have completed "a

241. 203 Ga. App. 711, 417 S.E.2d 419 (1992).
242. Id. ,at 712, 417 S.E.2d at 421.
243. Id. at 714, 417 S.E.2d at 422.
244. Judge Pope, in his special concurrence, takes issue with the majority's holding

"that a collision with a component part of an automobile can never, as a matter of law, be
a collision with a motor vehicle." Id. at 714, 417 S.E.2d at 422-23.

245. The DawkinaiTaylor Bill. 1991 Ga. Laws 1608.
246. The no-fault movement seems to have lost momentum. Only a few states have

anything approaching "true" no-fault as visualized by its purveyors. Most have "ersatz"
plans of the "'add-on" or "modified" variety which, because of their ludicrously low monetary
thresholds, leave the torts system either wholly or largely intact. How many no-fault
states there are really depends on the vantage point of the observer.
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prepatory course offered to new drivers,' 4 must have maintained a
clean driving record for three years, and must not have had a fault-
based claim against an insurer for three years in order to qualify.'

The second provides that first-party policies insuring residential real
property that have "been in effect for more than 60 days" can only be
canceled for "[nlonpayment of premium ... , [d]iscovery of fraud ... ,
[tihe occurrence of a change in the risk... , or violations of material
policy conditions. 49 The third requires that policies providing cover-
age for drugs "may not exclude coverage of a covered drug on the
grounds that the drug has not been approved by the federal Food and
Drug Administration .. ." if certain listed conditions are met."W The
fourth provides for a five percent reduction in workers' compensation
insurance premiums for insureds that have been "certified by the State
Board of Workers' Compensation as having a drug-free workplace
program ...... The fifth mandates that an insurer making a
settlement payment. of $5,000 or more on third-party liability claims to
a claimant's attorney or other representative notify the claimant in
writing that such payment was made. 2 This piece of legislation was
no doubt in response to Dickey v. Harden, 3 in which the claimants
asserted that their attorney had forged their names on a settlement
check that was made out in their names and that they had not received
any proceeds from it."'

247. 193 Ga. Laws 405 (adding O.C.G.A. § 33-9-42(c) (Supp. 1993)).
248. O.C.G.A. § 33-9-42(c)(1) & (2) (Supp. 1993).
249. 1993 Ga. Laws 483, 489 (adding O.C.G.A. § 33-24-46(c)(2) (Supp. 1993)).
250. 1993 Ga. Laws 539 (adding O.C.G.A. § 33-53-2 (Supp. 1993)).
251. 1993 Ga. Laws 1512 (adding O.C.G.A. § 33-9-40.2 (Supp. 1993)).
252. 1993 Ga. Laws 1048 (adding O.C.GA. § 33-24-41.2 (Supp. 1993)).
253. 202 Ga. App. 645, 414 S.E.2d 924 (1992).
254. Id. at 647, 414 S.E.2d at 926.
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