Domestic Relations
by Barry B. McGough*
Of the forty-three decisions handed down by the appellate courts,
sixteen are digested in this year's Article. Seven decisions address the
problems associated with establishing, modifying, and enforcing alimony
and child, support. Five decisions deal with custody issues. Two
decisions explore the intricacies of settlement contracts. The remainder
are comments on property and professionalism. Highlights of some of
the more interesting enactments by the legislature are also included.
I.

ALIMONY AND CHILD SUPPORT

A.

Establishingthe Obligation
In Duncan v. Duncan,' the Georgia Supreme Court found that
evidence did not support the trial court's award of child support and
alimony. The trial court's award required the husband to pay eightythree percent of his actual gross monthly income in alimony, child
support, and attorney fees for the first ten months and seventy-four
percent of his income thereafter.3 The court found the trial court's use
of the husband's prior income levels, which reflected a salary between
$45,000 and $65,000 instead of his current income of $21,300, to come
up with "an ability to earn at least $32,000 annually," was an impermissible application of the factors stated in sections 19-6-1(c), 19-6-5(a)(4),

* Shareholder in the firm of Frankel, Hardwick, Tanenbaum & Fink, P.C., Atlanta,
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1. 262 Ga. 872, 426 S.E.2d 857 (1993).
2. Id. at 872, 426 S.E.2d at 857.
3. Id. at 873, 426 S.E.2d at 858.
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4
and (7), and 19-6-15(b) of the Official Code of Georgia ("O.C.G.A.").
While past income is some indication of a party's earning capacity, "it is
not the only evidence."5 Justice Sears-Collins' dissent chastised the
court for improperly weighing the evidence and acting as a trier of fact."
The trial court issued two orders in Hughes v. Dulock,7 the first
mandating that the putative father pay temporary child support of $100
per week for a period of eight weeks awaiting the determination of the
paternity of the child.' The second order followed the expiration of the
first and provided $150 per week in child support until further order of
the court.9 The court held the father in contempt after he refused to
make payments under the second order.1" The trial court stayed the
order of incarceration and certified the case for immediate review.1
The court reversed the trial court's award, agreeing with the
defendant that awarding child support, albeit temporary, was a violation
of due process since the "right to enforce the obligation of child support
arises only after a judicial determination of paternity."12 Although the
subject of the certificate was the contempt ruling, the court went on to
review the support orders under O.C.G.A. section 5-6-34(d).13 The fact
that the defendant made payments pursuant to the first order did not
amount to a waiver of his right to contest the orders since the first order
"expressly acknowledged defendant's right to contest the award of
temporary child support and the second order awarding temporary child

4. Id. O.C.G.A. § 19-6-1(c) (1991) states in pertinent part: "Alimony is authorized...
to be awarded to either party in accordance with needs of the party and the ability of the
other party to pay."
O.C.G.A. § 19-6-5(a) (1991) provides in pertinent part: "The following shall be considered
in determining the amount of alimony, if any, to be awarded: ... (4) The financial
resources of each party;. . . (7) The condition of the parties, including the separate estate,
earning capacity, and fixed liabilities of the parties.. .. "
O.C.G.A. § 19-6-15(b)(1) (Supp. 1993) states in pertinent part: "Computation of child
support shall be based upon gross income."
5. 262 Ga. at 873, 426 S.E.2d at 858.
6. Id. at 875, 426 S.E.2d at 860.
7. 207 Ga. App. 492, 428 S.E.2d 406 (1993).
8. Id. at 492, 428 S.E.2d at 407.
9. Id.
10. Id.
11. Id.
12. Id. at 493, 428 S.E.2d at 407.
13. Id. O.C.GA § 5-6-34(d) (Supp. 1993) states in pertinent part: "Where an appeal
is taken.., all judgments, rulings, or orders rendered.., which are raised on appeal and
which may affect the proceedings below shall be reviewed and determined by the appellate
court, without regard to ... whether the judgment, ruling, or order appealed from was final
or was appealable...."
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support included a denial of defendant's request for a certificate of
immediate review." 4

B. Modifying the Obligation
The supreme court in Temples v. Temples 5 held that a downward
modification of alimony under O.C.G.A. section 19-6-19(a)'6 to $0.00
was permissible. 7 The court found that such a modification did not
terminate the alimony since it did not preclude a future upward
modification." The court emphasized that alimony obligations can be
terminated judicially only in the case of meretricious relationships. 9
The court noted that a meretricious relationship is "similar to or akin to
marriage" and therefore can justify a termination of alimony based on
remarriage. 20 "[This] rationale does not apply in a modification action
based upon a change in the need or financial circumstances of a party
under o.C.G.A. § 19-6-19(a)."2 '
The court also ruled that a grace period of three to six months before
certain portions of the judgment were to take effect did not amount to
either an extension of time for making payments or an "automatic future
modification" based on the possibility of a further change in a financial
situation.22
Van Dyck v. Van Dyck' provides a novel application of the "live-in
lover" statute, O.C.G.A. section 19-6-19(b).24 The supreme court
granted an application for interlocutory appeal to review the trial court's
ruling that the statute "permits the modification of alimony when a

14. 207 Ga. App. at 493, 428 S.E.2d at 408.
15. 262 Ga. 779, 425 S.E.2d 851 (1993).

16. O.C.G.A. § 19-6-19(a) (Supp. 1993) provides in pertinent part: "The judgment of a
court providing permanent alimony ... shall be subject to revision upon petition ...
showing a change in the income and financial status of either former spouse."
17.
18.
19.
20.
21.
22.

262 Ga. at 779-80, 425 S.E.2d at 851-52.
Id. at,780, 425 S.E.2d at 852.
Id. at 780 n.2, 425 S.E.2d at 852 n.2.
Id.
Id.
Id. at 780, 425 S.E.2d at 852.
23. 262 Ga. 720, 425 S.E.2d 853 (1993).
24. O.C.G.A. § 19-6-19(b) (Supp. 1993) provides in pertinent part:
Subsequent to a final judgment of divorce awarding periodic payment of alimony

for the support of a spouse, the voluntary cohabitation of such former spouse with
a third party in a meretricious relationship shall also be grounds to modify
provisions made for periodic payments of permanent alimony for the support of

the former spouse. As used in this subsection, the word "cohabitation" means
dwelling, together continuously and openly in a meretricious relationship with

another person, regardless of the sex of the other person.
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former spouse is living in a meretricious relationship with a person of
the same sex."25 The court held that [iln light of the clear and
unambiguous language of the statute, which allows modification on a
finding of a meretricious relationship between the alimony recipient and
'a person of the opposite sex,' the trial court was not authorized to
The court also
construe the language of the statute otherwise."'
discounted the equal protection challenge to the statute, pointing out
that the "statute applies equally to former spouse [or] alimony recipients
of either sex, and is not unconstitutional."27 In a concurring opinion,
Justice Sears-Collins focused on the unfairness in expanding the statute
by judicial interpretation
so as to saddle gay and lesbian couples with a penalty accorded unwed
heterosexual couples who live together who have the choice of taking
advantage of the benefits of marriage without according homosexual
couples who live together the benefits of a relationship that for them
can never happen under the law."
The Georgia legislature quickly responded to the glaring omission in
the coverage of the statute and passed an amendment to redefine
cohabitation as "dwelling together continuously and openly in a
meretricious relationship with another person, regardless of the sex of
the other person."'
The parties in McLendon v. McLendon"° incorporated in their divorce
a settlement agreement which provided that the wife would retain a life
estate in their homeplace. The husband later filed a petition for
modification of the alimony alleging that his former wife was involved
in a meretricious relationship under the live-in lover statute.3 1 The
jury verdict terminated the wife's interest in the homeplace, and the
supreme court granted the wife's application to consider whether the
wife's interest in the homeplace was subject to termination under
O.C.G.A. section 19-6-19(b).32 Since no record of the trial transcript
was provided for review, the court assumed that the jury's finding of a
meretricious relationship was correct.' The court then held that an

25. 262 Ga. at 721, 425 S.E.2d at 854.
26. Id. at 722, 425 S.E.2d at 854.

27. Id., 425 S.E.2d at 855.
28. Id. at 723, 425 S.E.2d at 855.
29. O.C.G.A. § 19-6-19(b) (Supp. 1993).

30. 262 Ga. 657, 424 S.E.2d 283 (1993).
31. Id. at 657, 424 S.E.2d at 283.
32. Id. at 658, 424 S.E.2d at 284.

33. Id.
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award of a life estate is "lump sum alimony" and not periodic alimony. 4 The award, therefore, was not subject to modification under the
statute, and the court reversed the trial court. 5 This decision falls in
line with the judicially created rule that an "economic allocation" that
"must be paid or delivered in the future" is not terminable. 6
C.

Enforcing the Obligation

In Department of Human Resources v. Ammons,37 the trial court
denied the Department of Human Resources' ("DHR") claim to recover
public assistance benefits that had been provided to the father's
daughter pursuant to the Child Support Recovery Act.3" A juvenile
court had terminated the father's parental rights in 1979.39 The court
of appeals upheld the trial court's determination stating that although
"[tihe termination of appellee's parental rights.., would not affect any
rights and obligations as between a third party and the child, in her
capacity as appellee's daughter," the support obligation of the father and
the right on behalf of the child was "[eixtinguished by the termination
order, as surely as if the child had been adopted."40
The court looked to the language of the statutes DHR sought to
enforce in finding that the father was not a "parent ... responsible for
the support of the child" from whom DHR could seek payment of public
assistance provided to the child pursuant to O.C.G.A. section 19-11-5. 4l
DHR was also not entitled to look to the father to "recover any sum of
money due the dependent child" since the termination order ended the
child's right to support from the father under O.C.G.A. section 19-117(a).42
The court distinguished the situation from one in which the father
"'contracted' with the child's mother in an attempt to retain his parental

34. Id.

35. Id. See Estlund v. Estlund, 260 Ga. 225, 391 S.E.2d 763 (1990).
36. Accord Spivey v. McClellan, 259 Ga. 181, 378 S.E.2d 123 (1989); Rooks v. Rooks,

252 Ga. 11, 311 S.E.2d 169 (1984) (concurring opinion).
37. 206 Ga. App. 805, 426 S.E.2d 901 (1992), cert. granted, No. A92A0839 (Apr. 15,

1993).
38. Id. at 805, 426 S.E.2d at 901; O.C.G.A. § 19-11-1 to -81 (Supp. 1993).

39. 206 Ga. App. at 805, 426 S.E.2d at 901.
40. Id.- at 805-06, 426 S.E.2d at 902.
41. Id. at 806, 426 S.E.2d at 902. O.C.G.A. § 19-11-5 (1991) states in pertinent part:
'The payment of public assistance to or on behalf of a child creates a debt due and owing
the state by the parent or parents responsible for the support of the child."
42. 206 Ga. App. at 806, 426 S.E.2d at 902. O.C.GA. § 19-11-7(a) (1991) states in
relevant part: "Whenever any dependent minor child is receiving public assistance, the
department may recover any sum of money due the dependent child."
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rights while foregoing his parental financial responsibilities.' 3 Here,
the father merely consented to the termination after the mother
petitioned the court for the order. The court found that "[a] termination
order based upon the written consent of the parent does not evince a
'non-amendable defect,' because such an order is specifically authorized
by O.C.G.A § 15-11-81(b)(1).'
The dissent asserted this amounted to
a private agreement to terminate child support and decried the absence
of an adjudicatory hearing.'
D. Attorney Fees
In Weaver v. Weaver,"6 the court found that the fault of a party in
preventing a prompt settlement of the case is not sufficient ground for
an award of attorney fees.' 7 Evidence of a spouse's "willingness to
reach a settlement" is only relevant to the amount of fees awarded. 4"
To award fees based solely on the fault of a party is to circumvent the
true purpose of O.C.G.A. section 19-6-2, which is to ensure effective
representation of both parties and "[to enable] a spouse to contest the
issues raised in pending proceedings."

II.

CUSTODY OF CHILDREN

A

Adoption
The court of appeals in Kelly v. Silverstein'0 relied on provisions of
the Uniform Child Custody Jurisdiction Act 1 ("UCCJA") and the
Parental Kidnapping Prevention Act52 ("PKPA") in determining that a
former stepfather who had been awarded visitation rights with his
stepchild by a divorce decree in North Carolina had no standing as a
"blood relative" to challenge a Georgia adoption proceedingY The
mother initiated the proceeding for her new husband's benefit, and the
43. 206 Ga. App. at 806, 426 S.E.2d at 902.
44. Id. at 807, 426 S.E.2d at 902. O.C.GA. § 15-11-81(b) (Supp. 1993) provides in
pertinent part: "[Tihe court by order may terminate the parental rights of a parent with
respect to the parents' child if: (1) the written consent of a parent, acknowledged .befor6
the Court, has been given .... "
45. 206 Ga. App. at 808, 426 S.E.2d at 903 (Pope, J., dissenting).
46. 263 Ga. 56, 428 S.E.2d 79 (1993).
47. Id. at 56, 428 S.E.2d at 79.
48. Id., 428 S.E.2d at 80.
49. Id.
50. 207 Ga. App. 381, 427 S.E.2d 851 (1993).
51. O.C.G.A. § 19-9-40 to -64 (1991).
52. 28 U.S.C. § 1738(A) (1988).
53. 207 Ga. App. at 381-82, 427 S.E.2d at 852.
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child's natural father consented. The adoption proceeding specifically
terminated the former stepfather's visitation rights. Prior to the Georgia
trial court's grant of the adoption, the former stepfather had petitioned
the North Carolina court for enforcement of the separation agreement
giving him visitation rights to the nonbiological child.' The court of
appeals held that the foreign court's determination was not preemptive
of the Georgia court's actions since the foreign court was not "exercising
jurisdiction substantially in conformity" with O.C.G.A. section 19-946(a).5" Since North Carolina was no longer the child's home state
under the UCCJA or PKPA (the child had been residing in Georgia for
six months prior to the former husband's petition) and no evidence
established that the child was wrongfully removed from North Carolina,
the Georgia trial court had authority to grant the adoption.'
B.

UCCJA
The court of appeals in Gouse v. Wilson57 firmly stated that any
language contained in a foreign state's divorce decree that expressly
predetermines the "home state" of a dispute will be seen as a "circumvention of the UCCJA" and will not be upheld.' The court likened an
agreement that predetermines the future home state of a dispute to
holding the consenting party "hostage" to the original state and forcing
the party to submit to the jurisdiction of the state regardless of future
living arrangements or how tenuous the party's connection to the
original state becomes.5 9 The court found that the Ohio court's attempt
to "bind appellant and her children hostage" by the agreement contradicted the terms and policies of the UCCJA and was therefore invalid.'

C. Modification of Custody
The court in Carrv. Cart6 1 awarded the parties joint custody of their
minor child.62 The decree specified that "meaningful decisions be
jointly made whenever possible" granting the mother primary custody
and the father secondary custody.'
The decree contained a "self-

54.
55.
56.
57.
58.
59.
60.
61.
62.
63.

Id. at 381, 427 S.E.2d at 852.
Id. at 382, 427 S.E.2d at 853.
Id.
207 Ga. App. 574, 428 S.E.2d 571 (1993).
Id. at 575, 428 S.E.2d at 573.
Id. at 575-76, 428 S.E.2d at 574.
Id.
207 Ga. App. 611, 429 S.E.2d 95 (1993).
Id. at 611, 429 S.E.2d at 95.
Id
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executing change of custody" provision that allowed for a nonmoving
parent to gain or retain custody of the child in Georgia if the other
parent decided to move out of state."
The mother challenged the
provision as being void as an "unenforceable attempt on the part of the
trial court to retain jurisdiction over the issue of custody.'
The court of appeals held the trial court erred in ruling the provision
was void as a matter of law." The court distinguished this case from
others involving sole custody issues, citing the language of the order
which specifically stated that the custody would be shared. 7 The court
stated that "the order was not an illegal attempt to retain jurisdiction,
but was an attempt to give meaning to the shared custody arrangement."6 In reversing the trial court's determination that the agreement was invalid, the court relied on several factors including: the
custody order's self-executing change of primary custody provision did
not prohibit a move, the order was not a sole custody award, and it was
not an attempt to retain jurisdiction.69
An allegation of a custodial parent's meretricious relationship was not
sufficient for the court of appeals to affirm a trial court's finding that the
mother was an unfit parent based on a petition for change of custody
launched by the former husband in Saxon V. Saxon.7" The couple's
fifteen-year-old child elected to remain with his mother after the petition
was filed leaving the father to rely on the language of O.C.G.A. section
19-9-3(a) that the selection of a parent by a child who has reached the
age of fourteen "shall be controlling unless the parent so selected is
determined not to be a fit and proper person to have the custody of the
child."7 The court further held that evidence of the mother's dating a
man with whom she had a sexual relationship did not rise to the
definition of meretricious, that is, dwelling openly and continuously with
a man to whom she was not married. 2 The court noted that regardless
of whether the alleged relationship was meretricious or not, the father
produced neither evidence of any abuse or neglect of the child nor
evidence of the mother being unable to care for the child.7" The trial
court's determination that the mother had acted improperly in showing

64.
65.
66.
67.
68.
69.
70.
71.
72.
73.

Id., 429 S.E.2d at 96.
Id. at 611-12, 429 S.E.2d at 96.
Id. at 612, 429 S.E.2d at P6.
Id.
Id.
Id. at 612-13, 429 S.E.2d at 96-97.
207 Ga. App. 471, 428 S.E.2d 376 (1993).
Id. at 471, 428 S.E.2d at 377.
Id.
Id., 428 S.E.2d at 378.
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the child the pleadings of the case was not evidence of abuse or
neglect.7 4 The court held, "There being no evidence showing a material
change of circumstances or conditions affecting the welfare of the child,
the court abused its discretion in awarding custody to the father.""
D. Termination of Life Support
In re Jane Doe7' presented the supreme court with a difficult decision
of which parent's wishes to honor when one parent consents to a "Do Not
Resuscitate" ("DNR") order and the other does not.77 The court reviewed
O.C.G.A. section 31-39-17" that requires both parents to agree "if both
parents are present and actively participating in the medical decisionmaking process for the child."79 The troublesome language in O.C.G.A.
sections 31-39-4 and 31-39-6 is that "any parent" can consent or revoke
a DNR order." The court pointed to the obvious conflict represented
by the case--one parent consents and the other revokes consent."' The
court held that the hospital acted correctly in refusing to enter the DNR
order under this circumstance giving credence to the purpose of joint
custody-to have "each parent" share equally in the decision-making
responsibility for the child.82 A disturbing note, however, was the
court's acknowledgment that the "any parent" referred to in O.C.G.A.
section 31-39-2(10) only encompasses a custodial parent." Query:
Should all divorce decrees now provide for joint legal custody for this
limited purpose?

74. Id., 428 S.E.2d at 377.
75. Id., 428 S.E.2d at 378 (quoting Livesy v. Hilley, 190 Ga. App. 655, 657, 379 S.E.2d

557, 559 (1989)).
76. 262 Ga. 389, 418 S.E.2d 3 (1992).
77. Id. at 389-90, 418 S.E.2d at 4-5.
78. O.C.G.A. § 31-39-1 to -9 (1991).
79. 262 Ga. at 393, 418 S.E.2d at 7.
80. O.C.G.A. § 31-39-4(d) (1991) states in pertinent part: "Any parent may consent
orally or in writing to an order not to resuscitate for his or her minor child when such child
is a candidate for nonresuscitation."
O.C.G.A. § 31-39-6(b) (1991) provides in pertinent part:
Any parent or authorized person may at any time revoke his consent to an order
not to resuscitate a patient by notifying a physician or member of the nursing staff
at the health care facility of the revocation of consent in writing, dated and signed,
or by orally notifying the attending physician in the presence of a witness 18 years
of age or older.
81. 262 Ga. at 393-94, 418 S.E.2d at 7.
82. Id. at 394, 418 S.E.2d at 7.
83. Id. at 393-94 n.8, 418 S.E.2d at 7 n.8. O.C.G.A. § 31-39-2 (1991) states in pertinent
part: "(10) 'Parent' means a parent who has custody of a minor."
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SETTLEMENT CONTRACTS

The couple in Bird v. Bishop" had separated but no final divorce
decree had been entered when the wife died.' The husband applied for
a year's support from his wife's estate pursuant to O.C.G.A. sections 535-1(b) and 53-5-2.' The probate court and the trial court denied the
husband's application."7 The court of appeals reversed the trial court's
denial after reviewing the settlement agreement, which the parties had
announced in open court as "a final settlement of all matters pending
between [them] concerning [their] divorce.s The court disagreed with
the trial court's determinatiofi that the oral agreement constituted a
"written agreement containing an adequate provision for support"
pursuant to O.C.G.A. section 19-6-8, finding no language in the
settlement terms that would amount to the provision of alimony."' The
court also held that the plain language of O.C.G.A. section 19-6-7 was
inapplicable since it only "addresses claims by an alimony-receiving
spouse on the estate of the alimony-paying spouse once alimony issues
have been permanently settled.' ° The court found the couple's
agreement to be nothing more than an oral agreement to equitable
division and distinguished it from previous decisions where couples
"execut[ed] ... written contracts expressly providing that the settlements resolved all issues of alimony and support."91
In Reichard v. Reichard,2 the supreme court compared an oral
settlement agreement announced in open court with a subsequent
memorialization of the agreement to find that the purported memorialization contained more substantive terms than the oral settlement and

84. 207 Ga. App. 11, 427 S.E,2d 301 (1992).
85. Id. at 11, 427 S.E.2d at 301.
86. Id. O.C.G.A. § 53-5-1(b) (1982) states: "A person who becomes a widower after
April 18, 1979, is entitled to year's support as provided in this chapter."
87. 207 Ga. App. at 11, 427 S.E.2d at 302.
88. Id.
89. Id. at 12,427 S.E.2d at 302-03. O.C.G.A. § 19-6-7 (1991) provides in pertinent part:
"In cases of voluntary separation ... a party voluntarily, by contract or other written
agreement made with his spouse, may make an adequate provision for the support and
maintenance of such spouse, consistent with the means of the party and the former
circumstances of the spouse.'
90. 207 Ga: App. at 12-13, 427 S.E.2d at 303. O.C.G.A. § 19-6-7 (1991) provides in
relevant part: "After permanent alimony is granted, upon the death of the party liable for
the alimony the other party shall not be entitled to any further interest in the estate of the
deceased party by virtue of the marriage contract between the parties."
91. 207 Ga. App. at 12-13, 427 S.E.2d at 303.
92. 262 Ga. 561, 423 S.E.2d 241 (1992).
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was therefore unenforceable by the trial court.9 3 Although the parties
agreed in open court that "this would be a final settlement of the entire
matter," the evidence showed that further negotiations continued after
the court date regarding such issues as a change in monthly alimony,
the allocation of bank accounts, a retirement plan, two automobiles, and
debt payments."4 When the wife refused to sign the negotiated
agreement, an action to enforce the oral settlement ensued.9' The trial
court granted the motion but actually adopted and incorporated the
negotiated provisions of the agreement as well as an additional
limitation regarding acceleration of alimony payments and extinguishment of the husband's responsibility for medical insurance premiums."
The court held that the trial court erred in adopting and incorporating
an agreement containing more substantive terms than the settlement
and remanded the case to the trial court to determine the existence and
details of the agreement announced in open courtY
IV.

LIS PENDENS

In Vance v. Lomas Mortgage USA, Inc.,' in which parties to a
divorce presented the question of the effective life of a lis pendens notice,
the supreme court took the opportunity to clarify an omission between
the codification of the statute governing lis pendens and its common law
predecessor. 9 The requirement that a notice of lis pendens be filed
pursuant to O.C.G.A. section 4 4 - 1 4 -6 1 01°° as constructive notice of
pending litigation makes no mention of its effectiveness if an underlying
action is dismissed, settled, or a final judgment is entered and no
accompanying entry is made on the lis pendens. °1 The court held that

93. Id. at 561, 423 S.E.2d at 241.
94. Id. at 561-62, 423 S.E.2d at 242.
95. Id. at 562, 423 S.E.2d 242.
96. Id. at 564, 423 S.E.2d at 243.
97. Id. at 565, 423 S.E.2d at 244.
98. 263 Ga. 33, 426 S.E.2d 873 (1993).
99. Id. at 33, 426 S.E.2d at 873.
100. O.CG.A. § 44-14-610 (1982) provides:
No action, whether seeking legal or equitable relief or both, as to real property in
this state shall operate as a lis pendens as to any such real property involved

therein until there shall have been filed in the office of the clerk of the superior
court of the county where the real property is located and shall have been
recorded by the clerk in a book to be kept by him for the purpose a notice of the
institution of the action containing the names of the parties, the time of the
institution of the action, the name of the court in which it is pending, a description
of the real property involved, and a statement of the relief sought regarding the
property.
101. 263 Ga. at 36, 426 S.E.2d at 875.
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a valid lis pendens notice "remains effective as constructive notice of the
action referred to therein only until a final judgment has been entered
in the action and the time for appeal therefrom has expired" regardless
of whether the clerk makes any indication of the suit's disposition on the
recorded lis pendens notice in accordance with O.C.G.A. section 44-14612.12 The court also held that a grant of motion to set aside a
judgment does not revive the underlying lis pendens notice. 3
V. ETHICS AND PROFESSIONALISM
The supreme court in Evanoff v. Evanoft° dismissed an application
for discretionary appeal as improvidently granted."0 Justice Benham
wrote a concurring opinion addressing the professionalism issue of
whether it is proper for an attorney to proceed ex parte prior to the date
of a scheduled hearing to obtain a final judgment once opposing counsel
0
has failed to file a timely answer."
Justice Benham agreed with the
trial court that the wife's attorney could not have reasonably relied upon
any action of the husband's attorney given his failure to timely respond
to the complaint. 0 7 The justice also agreed that no fraudulent actions
had occurred.'
"Nevertheless, in light of the settlement discussions
that had taken place between the parties' lawyers, it appears the
husband's attorney's action in proceeding to the final decree may have
exceeded the bounds of professional and ethical conduct governing
attorneys."0 9
VI.

LEGISLATION

The legislature took a bold step when it amended O.C.G.A. section 197-45 to provide that "upon motion of the petitioner [in a paternity
action], the respondent, or any other interested party, may order the
mother, the alleged father, and the child to submit to any blood tests,

102. Id. O.C.G.A. § 44-14-612 (1982) provides:
Upon the dismissal of any action by the plaintiff or plaintiffs or when a settlement
or final judgment is entered therein, such dismissal, settlement, or final judgment
shall be indicated on the face of the lis pendens record by the clerk of the superior
court of each county where the lis pendens is recorded; and the book and page of

the records where the final order or judgment is found shall also be indicated on
the lis pendens record by the clerk.
103. 263 Ga. at 36, 426 S.E.2d at 875.
104. 262 Ga. 303, 418 S.E.2d 62 (1992).

105.
106.
107.
108.

Id. at 303, 418 S.E.2d at 62.
Id.
Id.
Id.

109. Id. at 303-04, 418 S.E.2d at 62.
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...which are reasonably accessible.""'
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The legislature simultaneous-

ly enacted an amendment to O.C.G.A. section 19-7-46 that not only lists
the types of "parentage-determination" tests the court may choose from,
"red cell antigen, human leucocyte antigen (HLIA), red cell enzyme, and
serum protein electrophoresis tests or testing by deoxyribonucleic acid
(DNA) probes," but most importantly establishes a "rebuttable presumption of paternity" if the test determines that there is "at least a 97
percent probability of paternity.""'
In Van Dyck," 2 mentioned previously, the legislature responded
within days of the supreme court's decision not to extend the plain
language of the live-in lover statute beyond heterosexual meretricious
relationships."' The new amendment to O.C.G.A. section 19-6-19(b)
specifically includes homosexual meretricious relationships by applying
the modification provisions to a relationship when the alimony recipient
is "dwelling together continuously and openly in a meretricious relationship with another person, regardless of the sex of the other person."" 4
A striking change in child custody laws comes from an additional
subsection, O.C.G.A section 19-9-3(e), which allows the court, in its
discretion, to "change the terms of custody on a temporary basis .pending
final judgment.""' The addition specifically states that the temporary
custody "shall not constitute an adjudication of the rights of the
parties."" 6 It is difficult to believe that limitation will have any
practical meaning since a full hearing will almost certainly air all
significant evidence. Thus, the court's "temporary" ruling will be
difficult to change.

110. O.C.G.A. § 19-7-45 (Supp. 1993).
111. Id. § 19-7-46(b).
112. 262 Ga. 720, 425 S.E.2d 853 (1993).

113. O.C.G.A. § 19-6-19(b) (Supp. 1993).
114. Id.
115. Id. § 19-9-3(e).
116. Id.

