Criminal Law
by Frank C. Mills, HI*
I.

INTRODUCTION

The most significant developments in this year's survey period' have
been in the area of homicide. There has been considerable fallout from
Edge v. State2 with the hint of possible future developments in that
area.' The status of felony murder with an underlying "status felony"
is up in the air.4 And if that were not enough, the General Assembly
has given us much to ponder in the purported "life without parole,"5
Victim Impact Evidence Legislation,6 and the new offense of stalking.7
"Similar transactions" cases are the most prevalent evidence appeals in
criminal cases. Perhaps the most dominant and troublesome undercurrent in both courts is the seemingly endless litany of challenges to
former counsel, for which no solution is in sight. In the area of
ineffective counsel and other areas, efforts to enunciate bright line rules
have usually caused more confusion than they have clarified. All in all,
this year's crop of cases may raise as many questions as they answer.

* Chief Judge of the Cherokee and Forsyth Superior Courts, Blue Ridge Judicial
Circuit. Emory University (B.A., 1970); University of Georgia (J.D., 1973). Member, State
Bar of Georgia. Member, Pattern Jury Instruction Committee.
The Author expresses gratitude to his law clerk, Bonnie M. Baer (Tulane University,
B.A., 1985; Emory University, J.D., 1988) for her able assistance, and to his research
assistants, Andrew D. Horowitz, Kathleen S. Ackerman, and Garry A. Ogden. I am also
deeply indebted to Marilyn Maxwell and Mandy Mills, without whom this effort would not
have been possible.
1. For continuity and future reference, the author included in this year's survey all
cases from 262 Ga. 249 (June 4, 1992) through 263 Ga. 165 (June 7, 1993) and from 204
Ga. App. 483 (May 26, 1992) through 208 Ga. App. 787 (June 1, 1993).
2. 261 Ga. 865, 414 S.E.2d 463 (1992). See infra notes 32-33 and accompanying text.
3. See infra notes 60-71 and accompanying text.
4. See infra notes 72-79 and accompanying text.
5. See infra notes 92-97 and accompanying text.
6. See infra notes 679-80 and accompanying text.
7. See infra notes 110-11 and accompanying text.
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SUBSTANTIVE CRIMES AND RELATED ISSUES

A.

ConstitutionalChallenges
Constitutional challenges this year were few, weak, and unimaginative. In Hall v. State' and Cain v. State,9 the life imprisonment
provision of the Official Code of.Georgia Annotated ("O.C.G.A.") section
16-13-30(b) and (d)"0 for a second sale of or possession with intent to
distribute cocaine was challenged. The court, in Hall, reiterated the
history of the constitutional challenges of the statute" and went on to
hold that a mandatory life sentence is not grossly disproportionate to the
severity of the crime.12 The court further denied a challenge that the
statute was unconstitutional as applied because of selective enforcement
against young and impoverished blacks.1" The court held there was
insufficient evidence of "intentional or purposeful discrimination
deliberately based upon an unjustifiable standard or arbitrary classification."' 4 Justice Benham concurred, specially noting that there was

8. 262 Ga. 596, 422 S.E.2d 533 (1992).
9. 262 Ga. 598, 422 S.E.2d 535 (1992).
10. O.C.G.A. § 16-13-30(b), (d) (1992) provides:
(b) Except as authorized by this article, it is unlawful for any person to
manufacture, deliver, distribute, dispense, administer, sell, or possess with intent
to distribute any controlled substance.
(d) Except as otherwise provided, any person who violates subsection (b) of this
Code section with respect to a controlled substance in Schedule I or a narcotic
drug in Schedule II shall be guilty of a felony .... Upon conviction of a second
or subsequent offense, he shall be imprisoned for life.
11. 262 Ga. at 596, 422 S.E.2d at 534.
We have upheld the constitutionality of the statute against various challenges.
See, e.g. Walker v. State, 261 Ga. 739, 10 S.E.2d 422 (1991) (O.C.G.A. § 16-13-30
(j) - concerning marijuana - not vague and uncertain and violative of due
process); Isom v. State, 261 Ga. 596,408 S.E.2d 701 (1991) (O.C.G.A. § 16-13-30(d)
not violative of equal protection and due process guarantees of U.S. and Georgia
constitutions); Stephens v. State, 261 Ga. 467, 468, 405 S.E.2d 483, 485 (O.C.GA.
§ 16-13-30(d) does not constitute cruel and unusual punishment under the Georgia
Constitution); Tillman v. State, 260 Ga. 801, 400 S.E.2d 632 (1991) (O.C.G.A. § 1613-30(d) is not irrational because the sentence for a second offense of possession
of cocaine is greater than that for trafficking in cocaine, O.C.G.A. § 16-13-31 (a),
(f)); Grant v. State, 258 Ga. 299, 368 S.E.2d 737 (1988) (O.C.G.A. § 16-13-30(d)
does not constitute cruel and unusual punishment under the U.S. Constitution).
Id.
12. Id. at 596-97, 422 S.E.2d at 534.
13. Id. at 597, 422 S.E.2d at 534.
14. Id. (citing State v. Agan, 259 Ga. 541, 546-49, 384 S.E.2d 863, 867-69 (1989)).
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some evidence to support a finding of selective prosecution, but the
evidence was insufficient."
The court in Cain reached the same
16
conclusion.
In affirming the trial court's refusal to dismiss a prosecution for
carrying a concealed knife, the court held that O.C.G.A. section 16-11126(a)' 7 is not unconstitutionally vague.'" The language "designed for
the purpose of offense and defense"'9 does not render the statute
facially vague when the statute is read as a whole, as the statute "uses
words of common understanding."'m While vagueness challenges not
implicating the First Amendment freedoms require an analysis in view
of the facts of the case, the court was unable to do so here because the
case record contained nothing more than a stipulation of the facts
alleged in the indictment. 2'
In Poole v. State,' the supreme court upheld the conviction of a law
enforcement officer for "violating his oath as a public officer." 3
Appellant urged the court that O.C.G.A. section 16-10-124 is unconstitutionally vague when read in conjunction with his oath.'
The trial
court convicted appellant of pawning a previously confiscated handgun
to pay his personal water bill." The supreme court noted the language
in his oath that he "well and truly demean [him]self as a police officer"
and act "for the best interest of said city" and held the officer's conduct
was "so far outside the realm of acceptable police behavior that, despite
arguably vague language in the oath, Poole had adequate notice that he
could be prosecuted for that conduct."27

15. Id. (Benham, J., concurring).
16. 262 Ga. at 598, 422 S.E.2d at 535.
17. O.C.G.A. § 16-11-126(a) (1992) provides in part:

A person commits the offense of carrying a concealed weapon when he
knowingly has or carries about his person, unless in an open manner and fully
exposed to view, any... knife designed for the purpose of offense and defense, or
any other dangerous or deadly weapon... outside of his home or place of business
18.

Simmons v. State, 262 Ga. 674, 424 S.E.2d 274 (1993).

19. O.C.G.A. § 16-11-126(a) (1992).
20. 262 Ga. at 674, 424 S.E.2d at 275.

21. Id. (citing United States v. Mizurie, 419 U.S. 544, 550 (1975)).
22. 262 Ga. 718, 425 S.E.2d 655 (1993).

23. Id. at 718, 425 S.E.2d at 656.
24. O.C.G.A. § 16-10-1 (1992) provides:

"Any public officer who willfully and

intentionally violates the terms of his oath as prescribed by law shall, upon conviction
thereof, be punished by imprisonment for not less than one nor more than five years."
25. 262 Ga. at 718, 425 S.E.2d at 656.

26. Id.
27. Id. at 719, 425 S.E.2d at 567 (quoting Byrd v. City of Atlanta, 709 F. Supp. 1148,
1153 (N.D. Ga. 1989)). 'he void for vagueness doctrine simply means that a person may
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The supreme court upheld Georgia's law requiring suspension of the
driver's license for possession of a controlled substance or marijuana'
in Quiller v. Bowman.2" The court concluded the statute did not violate
due process because
the desire to ensure safe driving and discourage illegal drug use is
reasonably related to the statute's mandatory suspension of driver's
licenses and attendance at a drug reduction program .... The legislature could reasonably assume that a person who possesses illegal drugs
will use the drugs, that a drug user will drive while under the
influence of drugs, and that drug use impairs a driver's judgment.30
An equal protection challenge also failed because "[tihe disparate
treatment between persons convicted of illegal drug possession and
persons convicted of other crimes bears a reasonable relationship to the
statute's purpose in deterring drug use, curtailing the distribution of
drugs, and protecting motorists."31

B. Offenses Defined
Felony Murder and Voluntary Manslaughter. In Edge v.
State,32 during the previous survey period, the supreme court adopted
a "modified merger doctrine."3 This doctrine precludes a felony
murder conviction based upon an aggravated assault directed against
the person who was killed, when the jury also finds mitigation in the
form of provocation by the victim. This rule is applicable "only where [a
felony murder conviction] would prevent an otherwise warranted verdict
of voluntary manslaughter."' In Battles v. State, 5 the supreme court

not be held responsible for conduct which violates a rule where that person could not have
reasonably understood that his contemplated conduct was proscribed." Id.
28. O.C.G.A. § 40-5-75(a) (1991 & Supp. 1993) provides: "The driver's license of any
person convicted of possession of a controlled substance or marijuana ... shall by operation
of law be suspended .... "
29. 262 Ga. 769, 425 S.E.2d 641 (1993).
30. Id. at 771, 425 S.E.2d 642-43.
31. Id. at 772, 425 S.E.2d at 643.
32. 261 Ga. 865, 414 S.E.2d 463 (1992).
33. Id. at 866, 414 S.E.2d 465. "[The merger] doctrine, which is the rule in most states,
would preclude a felony murder conviction based upon an aggravated assault directed
against the person who was killed." Id. The merger doctrine was previously rejected in
Baker v. State, 236 Ga. 754, 225 S.E.2d 269 (1976) and in Lewis v. State, 260 Ga. 404, 396
S.E.2d 212 (1990).
34. 261 Ga. at 867, 414 S.E.2d at 465.
35. 262 Ga. 415, 420 S.E.2d 303 (1992).
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rejected yet another request that it adopt the full merger doctrine.'
The Edge decision required that "where evidence would authorize a
verdict for either voluntary manslaughter or felony murder, the trial
court should instruct the jury on both forms of homicide. 7 In doing
so, the court pointed out a previously unidentified problem.
A sequential charge requiring the jury to consider voluntary manslaughter only if it has considered and found the defendant not guilty
of malice murder and felony murder is not appropriate where there is
evidence that would authorize a charge on voluntary manslaughter.
The "sequential" charge eliminates the jury's full consideration of
voluntary manslaughter because, if it concludes a felony murder
occurred, it would not then go on to consider evidence of provocation or
passion which might authorize a verdict for voluntary manslaughter.'
Justice Hunt urged the trial courts to use precision in their jury charges
"to ensure adequate consideration of charges for both forms of homicide."39 This adoption of a modified merger doctrine was clearly a new
rule. The courts had previously rejected or not adopted the merger
doctrine on numerous occasions.'
In fact, in Sumter v. State," (wherein the supreme court affirmed a
similar felony murder predicated upon an integral aggravated assault)
Justice Weltner, speaking for a unanimous court, wrote "this court
recognized some problems with the existing law, but noted that the
remedy should lie with the General Assembly."42 Nevertheless, in
Taylor v. State,' the supreme court reversed the conviction for felony
murder. The trial court tried the case correctly under the law existing
at the time of trial, but the trial court (not having the benefit of the
warning to use precision) had given a sequential charge, directing the
jury to consider voluntary manslaughter only if they acquitted of felony
murder.44

36. Id. at 417, S.E.2d at 305.
37. 261 Ga. at 865, 414 S.E.2d at 464 (citing Malone v. State, 238 Ga. 251, 252, 232
S.E.2d 907, 907 (1977)).

38. Id. at 867, 414 S.E.2d at 466 (emphasis added).
39. Id.
40. Baker v. State, 236 Ga. 754, 225 S.E.2d 269 (1976); Malone v. State, 238 Ga. 251,
232 S.E.2d 907 (1977); Hardy v. State, 242 Ga. 702, 251 S.E.2d 289 (1978); Catchings v.

State, 256 Ga. 241, 347 S.E.2d 572 (1986); Lewis v. State, 260 Ga. 404, 396 S.E.2d 212
(1990); Towns v. State, 260 Ga. 423, 396 S.E.2d 215 (1990); King v. State, 260 Ga. 740,399
S.E.2d
41.
42.
43.

198 (1991).
260 Ga. 683, 398 S.E.2d 12 (1990).
Id. at 683, 398 S.E.2d at 13.
262 Ga. 584, 422 S.E.2d 430 (1992).

44, Id. at 586, 422 S.E.2d at 432.
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In reversing the conviction, the supreme court adopted what it
referred to as the "pipeline" approach and held that a "new rule of
criminal procedure... will be applied to all cases then on direct review
or not yet final."' The court did note that "[aipplication of the new
rule to a pending case will ... depend on the preservation of the issue
for appellate review .... . The supreme court was as good as its word
in Wilson v. State47 and Cruz-Padillo v. State,' wherein the appellants failed to object to the verdict or preserve their right to object to the
charge. The court held the appellants waived the issue by not preserving it for appellate review.49 Additional sequential charge reversals
occurred in Lee v. State' and Grady v. State.51
In Head v. State,52 the court charged malice and felony murder as
well as voluntary manslaughter. The jury returned a verdict of guilty
of malice murder.53 Justice Sears-Collins distinguished this case from
the Edge - Taylor reversals by pointing out the charge of the court was
not really sequential." Merely referring to voluntary manslaughter as
a lesser included offense did not amount to telling the jury that they
could "consider voluntary manslaughter only if it considered and found
[appellant] not guilty of malice murder and felony murder."55 Therefore
the charge was not objectionable.

45. Id. The supreme court rejected a wholly retroactive application of the rule in Edge
out of concern for "finality.' It also rejected a prospective application out of "considerations
of fairness and the even handed administration ofjustice.. ." and to "ensure that similarly
situated defendants are treated similarly and to maintain the integrity of the judicial
process .... " Taylor, 262 Ga. 584, 586, 422 S.E.2d 430, 432 (1992). Whatever approach
is used in adopting a new rule will be arbitrary and will result in harshness on one side
or the other. This is certainly a far cry from the procedure often used by the supreme court
in opinions authored by the late Justice Weltner, wherein a new rule would be announced
prospectively; so much so that it would not even apply in the case being litigated, Williams
v. State, 249 Ga. 6, 287 S.E.2d 31 (1982); Lolley v. State, 259 Ga. 605, 385 S.E.2d 285
(1989); Hill v. State 259 Ga. 655, 386 S.E.2d 133 (1989). The difference is one of emphasis,
presently a marked shift in favor of the rights of the defendant.
46. 262 Ga. at 586, 422 S.E.2d at 433.
47. 262 Ga. 588, 422 S.E.2d 536 (1992).
48. 262 Ga. 629,422 S.E.2d 849 (1992). One might well wonder, due to the devastating
effect of such a waiver in these cases, whether that alone would be sufficient showing of
"ineffective" assistance of counsel so as to entitle these appellants to habeas relief.
49. Id. at 630, 422 S.E.2d at 851.
50. 262 Ga. 593, 423 S.E.2d 249 (1992).
51. 262 Ga. 682, 424 S.E.2d 781 (1993).
52. 262 Ga. 795, 426 S.E.2d 547 (1993).
53. Id. at 795, 426 S.E.2d at 547-48.
54. Id. at 798, 426 S.E.2d at 550.
55. Id.
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Justice Hunt, who in Edge had urged the trial courts to use precision
in its charge to the jury, offered a suggested precise nonsequential
charge procedure to the trial bench in a special concurrence in Head,'
but this was later retracted. 7 No case yet addresses any of the pattern
jury instructions, but they should be used with caution."
When the jury convicts of malice murder, the Edge - Taylor rule is
inapplicable, as the jury has necessarily found that there was no
mitigation in the form of provocation. 9 The court so ruled in McGill
v. State,60 Shaw v. State,61 and Williams v. State.62 However, Justice Sears-Collins concurred in McGill only because the evidence did not
warrant a charge on voluntary manslaughter in the first place.' In
her concurrence she expressed "concerns about the majority's conclusion
that the jury's verdict of malice murder means the jury adequately
considered the issue whether there was sufficient provocation to reduce
the crime to voluntary manslaughter.' 4 The supreme court ruled in

56. Head v. State, 93 F.C.D.R. 675 (Hunt, J., concurring).
57. 262 Ga. at 800, 426 S.E.2d at 552.
58.

COUNCIL OF SUPERIOR COURT JUDGES OF GEORGIA, SUGGESTED PATTERN JURY

INSTRUCTIONS, VOL. II, CRIMINAL CASES (1991). As of this writing, there has been no
revision since Edge and Taylor. In a note to the pattern instruction for voluntary
manslaughter, there is a reference to a charge on p. 65 which reads as follows: "2. Verdict,
Form of; Multiple Counts, One Defendant... (b) Lesser Included Offense... If you find
the defendant guilty of the lesser crime of (name offense), then your verdict should be so
stated." Id. at 73 (5). This charge is certainly not sequential and, though not very
thorough, it may be safe. However, the general charge may arguably be sequential and
should not be given in the context of a felony murder-voluntary manslaughter case. It
reads as follows:
3. Lesser Offense Verdict Form. If you do not believe beyond a reasonable doubt
that the defendant is guilty of (indicted crime), but do believe beyond a reasonable
doubt that the defendant is guilty of -, then you would be authorized to find
, and the form of your verdict in that event would be:
the defendant guilty of
"We, the jury, find the defendant guilty of

_

."

Id. at 15.
59. Head, 262 Ga. at 800, 426 S.E.2d at 551 (Hunt, J., concurring).
60. 263 Ga. 81, 482 S.E.2d 341 (1993).
61. 263 Ga. 88, 428 S.E.2d 566 (1993).
62. 263 Ga. 135, 429 S.E.2d 512 (1993).
63. 263 Ga. at 84, 482 S.E.2d at 344.
64. Id. The logic of the court in McGill, Shaw, and Williams is merely an extension of
the reasoning in Edge. Justice Seare-Collins' approach is more mechanical and maybe
more grounded in reality than the possibly overly analytical approach in Edge and its
progeny. It may also be a sign of things to come. Though she does not specify her concern,
a review of the usual charges in a malice murder-voluntary manslaughter case may be
instructive.
O.C.GA. § 16-5-1 (a) and (b) (1992) defines malice murder as follows:
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(a) A person commits the offense of murder when he unlawfully and with
malice aforethought, either express or implied, causes the death of another human
being.
(b) Express malice is that deliberate intention unlawfully to take the life of
another human being which is manifested by external circumstances capable of
proof. Malice shall be implied where no considerable provocation appears and
where all the circumstances of the killing show an abandoned and malignant
heart.
O.C.G.A. § 16-5-2 (1992) defines voluntary manslaughter, in part, as follows:
A person commits the offense of voluntary manslaughter when he causes the
death of another human being under circumstances which would otherwise be
murder and if he acts solely as the result of a sudden, violent, and irresistible
passion resulting from serious provocation sufficient to excite such passion in a
reasonable person ....
One can readily see that if a bare bones, but sequential charge were given, it is possible
for a jury to find a verdict of guilty of murder without adequately considering the issue of
provocation. Indeed, were a defendant to express an intent to kill concurrently with the
killing, under the definition of express malice in the code, the jury might well do just that.
The basic problem is that the definitional language of the code is unclear and does not
dovetail nicely with the definition of voluntary manslaughter. COUNCIL OF SUPERIOR
COURT JUDGES OF GEORGIA, supra note 58, at 68 (b) (1) (a) reads in part:
A person commits murder when that person unlawfully and with malice
aforethought.... causes the death of another human being. Malice may, but need
not be implied where no considerable provocation appears and where all the
circumstances of the killing show an abandoned and malignant heart. It is for the
jury to decide whether or not the facts and circumstances of this case show malice.
To constitute murder, the homicide must have been committed with malice.
Legal malice is not necessarily ill will or hatred, but it is the unlawful intention
to kill without justification, excuse, or mitigation. (emphasis added).
Therefore, having opened this Pandora's Box by identifying the problem of sequential
charges in Edge, it is not clear that it wil or should be limited only to the felony murdervoluntary manslaughter relationship.
Finally, Justice Sears-Collins has on at least two occasions, roundly criticized any charge
that would instruct the jury that it has a "duty to convict" if the jury finds that there is
sufficient evidence. Sutton v. State, 262 Ga. 181, 182-84, 4i5 S.E.2d 627, 628-29 (1992)
(Sears-Collins, J., dissenting) and Taylor v. State, 262 Ga. 584, 587, 422 S.E.2d 430, 433
(1992) (Sears-Collins, J., concurring in part and dissenting in part). She was joined by
Justice Bell. The supreme court, while noting such charge is not error has opined that the
"better practice" would be to instruct the jury that it is "authorized to convict." Sutton, 262
Ga. at 181, 415 S.E.2d at 627; Taylor, 262 Ga. at 585, 422 S.E.2d at 431.
But a sequential charge is merely the embodiment of the "duty to convict." "A jury does
not have the discretion to find the defendant guilty of a lesser crime when it finds the
elements which support the crime charged." Holland v. State, 205 Ga. App. 695, 699, 423
S.E.2d 694,698 (1992). Also, "a more thorough explanation of the lesser included offense
would have properly contained an instruction to the jury to consider the lesser included
offense only after it found the accused not guilty of the charged offense." Williams v. State,
206 Ga. App. 305, 306, 425 S.E.2d 382, 383 (1992). If it were error to charge the jury that
it has a duty to convict upon finding sufficient evidence of guilt, then it would also be error
to charge the jury that it should consider a lesser included offense only if it acquits of the
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Lamb v. State65 that the sequential charge is not error when a charge
on voluntary manslaughter was not merited.ss Finally, in an effort to
delve into the minds of the jurors, the supreme court upheld a felony
murder conviction in Stewart v. State," wherein a voluntary manslaughter charge was merited and given in a sequential charge.s The
jury asked questions about provocation and other language given in the
voluntary manslaughter charge, thereby leading the court to conclude
that the jury was not confused and had adequately considered the issue
of provocation.'9
It is clear that a sequential jury charge dealing with felony murder
and voluntary manslaughter, when voluntary manslaughter is a
legitimate issue, is error. Though presently not error in a malice murder
context, reliance on the current state of the law may be risky, particularly with the court's adoption of a "pipeline" application of newly
announced rules of criminal procedure. However, the sequence in which
the charges are given is not as important as the assurance that the jury
fairly consider the issue of provocation and mitigation to voluntary
manslaughter.7"
Telling the jury it may not consider voluntary
manslaughter unless it acquits of murder may violate that principle even
for malice murder.71

indicted charge. This would be true not just in the felony murder-voluntary manslaughter
context, but in any case when a charge on a lesser included offense is merited. While this
has not yet been expressed in an opinion, the logic is inescapable.
65. 263 Ga. 118, 428 S.E.2d 349 (1993).
66. Id. at 118, 428 S.E.2d at 349.
67. 262 Ga. 894, 426 S.E.2d 367 (1993).
68. Id. at 896-97, 426 S.E.2d at 369-70.
69. Id. at 896, 426 S.E.2d at 369. Justice Sears-Collins felt that such a finding was
merely "speculation about the jury's deliberative process." Id. at 897, 426 S.E.2d at 370.
She further chastised the court that it "ought to forthrightly apply the rule we established
in Edge ... when the circumstances so require ... ." Id. at 898, 426 S.E.2d at 370.
70. Head v. State, 262 Ga. 795, 800, 426 S.E.2d 547, 551 (1993) (Hunt, J., concurring).
"Our objection to 'sequential' charges is not so much the order in which the crimes are
defined by the trial court as it is the requirement that the jury reject one crime before
proceeding even to a consideration of another." Id. at 800 n.1, 426 S.E.2d at 551 n.l.
71. The relationship between malice murder and voluntary manslaughter as a "lesser
included offense" is unique. Indeed, while certainly lesser, it is not wholly included even
within malice murder. In fact, it has been held to be reversible error when the judge
charges the jury on voluntary manslaughter if there is no evidence of provocation.
Robinson v. State, 109 Ga. 506, 34 S.E. 1017 (1900); Backman v. State, 134 Ga. App. 118,
213 S.E.2d 527 (1975); and Parham v. State, 135 Ga. App. 315, 217 S.E.2d 493 (1975).
Provocation is an additional element that must be in evidence before either the defendant
or the State are entitled to a charge on voluntary manslaughter. For that matter, if the
issue were analyzed under McCrary v. State, 252 Ga. 521, 314 S.E.2d 662 (1984), it is
doubtful that the State could even request voluntary manslaughter as a lesser included
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Status felonies presented another problem during the survey period,
one that apparently is not yet resolved. Appellant in Ford v. State72
was a convicted felon. While visiting his girlfriend, he shot a neighbor
through the floor in an apartment downstairs while unloading a semiautomatic pistol.7" The record contained no evidence that appellant
was aware of the presence of the neighbor or even the apartment.74
These bizarre facts resulted in proof that bad facts make bad law. The
supreme court reversed the felony murder conviction predicated on an
underlying felony of possession of a firearm by a convicted felon, holding
there was "no logical basis for imputing malice" from the non-dangerous
felony.7" More specifically, the court held that "under a proper interpretation of our [felony murder] statute 'a felony' means any felony that
is dangerous per se, or 'which by the attendant circumstances, [creates]
a foreseeable risk of death.'" A status felony, including possession of a

charge on a malice or felony murder indictment, not having alleged the essential element
of provocation. It could be argued, however that the murder-voluntary manslaughter
relationship is historically and legally unique in that voluntary manslaughter is defined
by reference to malice murder, thereby allowing an exception to McCrary. This would not
be true of any other offense, lesser included as a matter of law when the lesser included
offense is typically totally included so that it is proved by the same or less facts. Since
provocation is an additional element of voluntary manslaughter, the jury may conclude that
it is not to consider evidence of provocation until and unless it acquits of malice murder.
The word provocation does not appear at all in the definition of murder, but only appears
as a part of the legal direction on when malice shall be implied. All of this may be overly
esoteric, but such analysis is hardly unprecedented. In Edge the court used an inconsistent
or repugnant verdict analysis (no longer in actual use, Milam v. State, 255 Ga. 560, 562,
341 S.E.2d 216, 218 (1986); Robinson v. State, 257 Ga. 194, 196, 357 S.E.2d 74, 76 (1987))
to conclude that the jury must have found no malice in a felony murder count when actual
malice is not required and applied it retroactively, at least to some extent. All the more
reason why a non-sequential charge should be given even in malice murder-voluntary
manslaughter cases.
The author suggests the following: Give the usual definition of malice and/or felony
murder; thereafter, charge:
After consideration of all the evidence, before you would be authorized to return
a verdict of guilty of (malice/felony) murder, you must first determine whether
mitigating evidence, if any, would cause the offense to be reduced to voluntary
manslaughter. In that connection I charge you that a person commits the offense
of voluntary manslaughter when he causes the death of another human being
under circumstances which would otherwise be murder and if he acts solely as the
result of a sudden, violent, and irresistible passion resulting from serious provocation sufficient to excite such passion in a reasonable person.
72. 262 Ga. 602, 423 S.E.2d 255 (1992).
73. Id. at 604, 423 S.E.2d at 255.
74. Id.
75. Id. at 603, 423 S.E.2d at 256.
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firearm by a previously convicted felon, is not inherently dangerous.78
This raises at least two important questions, neither of which are yet
answered: (1) when and how will this determination be made,77 and (2)
if possession of a firearm by a convicted felon is not "dangerous per se,"
then what other felonies fall into that category? 78 Two subsequent
cases dealt with the issue, and in neither case did the supreme court
apply the rule in Ford to reverse felony murder convictions based at
least in part on possession of a firearm by a convicted felon.79
It only requires proof of one underlying felony to sustain a verdict of
guilty of felony murder. However, sometimes the state can prove several
and that can came back to haunt them. In Lindsey v. State,8" the court
convicted defendant of felony murder, voluntary manslaughter, and
aggravated assault on the deceased and two other individuals.8"
Specific findings were not required by the judge, specified in the
indictment, or provided by the jury as to which aggravated assault or
assaults were the underlying felony or felonies of their verdict of guilty
of felony murder.8 2 Under Edge,' if the aggravated assault used to
support the felony murder was the assault against the deceased, the
felony murder count could not stand when the jury also found the
defendant guilty of voluntary manslaughter.8" None of this would
matter if the jury found instead, or in addition, an underlying felony of
an aggravated assault against either of the other victims. However,

76. Id. (emphasis added) This may be a shock to the General Assembly who wrote this
statute into the Criminal Code at Chapter 11, entitled "Offenses against Public Order and
Safety," Article 4, entitled "Dangerous Instrumentalities and Practices." O.C.G.A. §§ 16-11100 to -152 ,(1992 & Supp. 1993).
77. The supreme court appears to have almost engrafted onto the definition of felony
murder an additional element, that of inherent or foreseeable dangerousness. If so, should
an appropriate charge be given to the jury? If not, should the issue be decided on demurrer
before trial, or only after having heard the evidence at a motion for directed verdict or
motion for new trial?
78. Some may be obvious, such as forgery. But what about burglary or trafficking in
drugs? In Philmore v. State, 263 Ga. 67, 428 S.E.2d 329 (1993) the supreme court
declined to reverse a felony murder conviction for an Edge prohibited sequential charge
because of two additional underlying felonies, one of which was possession with intent to
distribute marijuana. Id. at 70, 428 S.E.2d at 332.
79. See Brand v. Szabo, 263 Ga. 119,428 S.E.2d 325 (1993) and Williams v. State, 263

Ga. 135, 429 S.E.2d 512 (1993). Neither case is particularly elucidating, but in Brand the
court did characterize the facts in Ford as special circumstances. 263 Ga. at 120, 428
S.E.2d at 326.
80. 262 Ga. 665, 424 S.E.2d 616 (1993).
81. Id. at 665, 424 S.E.2d at 617.
82. Id. at 666, 424 S.E.2d at 618.
83.

261 Ga. 865, 414 S.E.2d 463 (1992).

84. 262 Ga. at 667, 424 S.E.2d at 618.
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since the verdict was ambiguous, the defendant was given the benefit of
the doubt, and the felony murder conviction was reversed."5
When a jury finds multiple underlying felonies, only one need be
merged into the felony murder. The supreme court so held in Thompson
v. State,' affirming that which it implied in Collier v. State. 7 In
Thompson the court convicted defendant of felony murder predicated
upon underlying felonies of burglary and rape." In determining which
one of the felonies should merge, the court rejected the "chain of
circumstances" analysis and held "where it is unclear which of two or
more felonies is the underlying felony for a felony murder conviction, the
trial court must merge the most severe (in terms of potential punishment), 9 in this case, the rape.
One final felony murder case of note was McCoy v. State." Appellant
set a house on fire. The victim was a fireman responding to the call who
fell into a well, the cover to which was burned in the fire. The fireman
died from smoke inhalation. Since the victim came to the fire as a direct
result of the fire being set and died as a direct result of the damaged
well cover and smoke from the fire appellant set, these facts supported
a felony murder conviction.9
Death penalty prosecutions, already a quagmire and some would say
hardly worth the effort, may have been given a death blow by the
General Assembly this year.
The General Assembly ostensibly created a sentence of "life without
parole" for cases in which the defendant is eligible for the death
penalty.9 2 To put it mildly, a strong argument can be made that the
statute, and any sentence of "life without parole," is unconstitutional

85. Id. at 665-66, 424 S.E.2d at 618-19.
86. 263 Ga. 23, 426 S.E.2d 895 (1993).
87. 244 Ga. 553, 564, 261 S.E.2d 364, 368 (1979).

88. 263 Ga. at 23, 426 S.E.2d at 895.
89. Id. at 25, 426 S.E.2d at 898. The rejected "chain of circumstances" approach would
have required merger of the initial felony that began the chain of circumstances leading

to the victims' death.
90. 262 Ga. 699, 425 S.E.2d 646 (1993).
91. Id. at 699-700, 425 S.E.2d at 647-48.

This case is significant because it is

distinguished from State v. Crane, 247 Ga. 779, 279 S.E.2d 695 (1981) wherein the court
reluctantly held that the defendants could not be held accountable for the death of a codefendant who was killed by gunfire from the intended victim of the defendant's burglary.
It is also distinguished from Hill v. State, 250 Ga. 277, 295 S.E.2d 518 (1982), wherein the
victim was an innocent bystander killed by a policeman firing in response to the felonious

activity of appellant.
92. 1993 Ga. Laws 1654-60.
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under the Georgia Constitution as a violation of separation of powers.93
The legislative power of the General Assembly and the judicial power of
the sentencing court may not interfere with the executive power of the
Pardon and Parole Board.' However, the public from whom we draw
our juries for the most part will not know this, and most likely the trial
judge cannot tell it."5 Worse yet, this question could remain unanswered for many years." Unless some enterprising prosecutor can
figure out a way to elicit a ruling on the front end of trial, this cozy
arrangement may effectively wreck the entire sentencing scheme for
murder in Georgia.97

93. GA. CoNST. art. I, § 2, para. 3 provides: "The legislative, judicial, and executive
powers shall forever remain separate and distinct .... "
94. See Charron v. State Bd. of Pardons & Paroles, 253 Ga. 274,319 S.E.2d 453 (1984),
wherein one statute that seemingly limited the powers of the Pardon and Parole Board to
grant parole was construed with a conflicting statute to merely require the Board to
provide notice to interested parties. So construed, it was held to be constitutional because
it "places no limitations on the substantive power of the board." Id. at 277, 319 S.E.2d at
455. The same cannot be said about the life without parole statute (O.C.GA. § 17-10-16
(Supp. 1993)), which provides in part:
(b) Notwithstanding any other provision of law, any person who is convicted of
an offense for which the death penalty may be imposed and who is sentenced to
imprisonment for life without parole shall not be eligible for any form of parole
during such person's naturallife unless the State Board of Pardons and Paroles
or a court of this state shall, after notice and public hearing, determine that such
person was innocent of the offense for which the sentence of imprisonment for life
without parole was imposed. Such person shall not be eligible for any work release
program, leave, or any other program administered by the Department of
Corrections the effect ofwhich would be to reduce the term of actual imprisonment
to which such person was sentenced.
(emphasis added).
95. O.C.G.A. § 17-10-31.1(d) (Supp. 1993) provides that the "trial judge may instruct
the jury: (1) That 'life without parole' means that the defendant shall be incarcerated for
the remainder of his or her natural life and shall not be eligible for parole...." (emphasis
added). When the thing to be done is for the sake ofjustice, the word "may" means "shall."
Jennings v. Suggs, 180 Ga. 141, 178 S.E. 282 (1935). Thus, the trial court will be required
to tell the jury, and counsel may argue, that one sentenced under the terms of life without
parole will never be eligible for parole.
96. Defendants will not likely challenge the statute on the front end and will not be
able to challenge a life without parole sentence for a considerable time because a
"defendant lacks standing to contest the [life without parole] statute until such time as he
claims a right of parole and the statute is asserted against him as a bar." Martin v. State,
205 Ga. App. 200, 200, 422 S.E.2d 6, 7 (1992) (citing Green v. State, 244 Ga. 755, 262
S.E.2d 8 (1979)).
97. Juries who think there is actually a life without parole sentence will impose that
sentence or "hang up" on almost all cases. By the time anyone finds out to the contrary,
it will be too late to do anything with the scores of life without parole sentences except
treat them as ordinary life sentences. Indeed, one of the trickiest problems will be to figure
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Sex Crimes. In Payne v. State,9" the court of appeals upheld a rape
conviction in a case where appellant contended there was insufficient
evidence of lack of consent. 9 However, an expert witness had testified
that the victim had a "full scale IQ of 59, which fell within the middle
range of mild mental retardation, equipped her with the mental

development of an 11- or 12-year-old child, and rendered her incapable
of... consenting to sexual activity.""' The court held "sexual intercourse with an imbecile female, who is incapable of giving an intelligent
assent or dissent or of exercising judgment in the matter, constitutes

rape. 10 1

Two statutory rape cases affirmed were otherwise unremarkable, but
the language used in affirming could cause confusion. In Dye v.
State,"°2 the court rejected appellant's contention that the testimony
of the victim was not sufficiently corroborated.0 3 In doing so the court
used the following language:
It is well settled that it is not necessary that the child be corroborated
as to every essential element of the crime, or that it establish defendant's guilt, but only that the corroborating evidence tend to establish
his guilt and be of such a character and quality as tends to prove the
guilt of the accused by connecting him with the crime.' 4

The court of appeals did the same thing with similar language in Legg
u. State. 5 While the affirmance is certainly in order, the citation is
archaic and misleading. Corroboration in a statutory rape case no longer
needs to connect the accused with the crime. The evidence must

out how to answer a jury that asks, in a case arising before the effective date of the statute,
whether the defendant will be eligible for parole.
98. 207 Ga. App. 312, 428 S.E.2d 103 (1992).
99. Id.
100. Id. at 316, 428 S.E.2d at 107-08.
101. Id. at 316,428 S.E.2d at 108 (citing Whitaker v. State, 199 Ga. 344, 350,34 S.E.2d
499, 502 (1949)).
102. 205 Ga. App. 781, 423 S.E.2d 713 (1992).
103. Id. at 781, 423 S.E.2d 714. "O.C.G.A. § 16-6-3(a) provides that no conviction shall
be had for statutory rape 'on the unsupported testimony of the female.'" Id.
104. Id. (emphasis added) (citing Chambers v. State, 141 Ga. App. 438,439,233 S.E.2d
818, 819 (1977)). This is a "mis-cite" because Chambers was the very case which held that
corroboration as to identity of the accused is not required. Though this language does
appear in Chambers,it is a cite of an old rule found to be not applicable in statutory rape
cases. Chambers, 141 Ga. App. at 439, 233 S.E.2d at 819.
105. 207 Ga. App. 399, 428 S.E.2d 87 (1993).
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corroborate the fact of the rape and not the identity of the perpetrator.' o6

Finally in Burke v. State,"°7 the court of appeals affirmed a convicThe court concluded "the
tion of aggravated sexual battery.'
Legislature clearly intended to include penetration by a finger in conduct
proscribed by the statute" and therefore construed the term "foreign
object" to include a finger."ce
The General Assembly created the new offenses of "stalking" and
"aggravated stalking.""0 This law is comprehensive and also provides
for circumstances under which bond may be made conditional or even
denied."'

106. Chambers, 141 Ga. App. at 439, 233 S.E.2d at 891; Byers v. State, 198 Ga. App.
793, 430 S.E.2d 82 (1991).
107. 208 Ga. App. 446, 430 S.E.2d 816 (1993).
108. Id. at 446, 430 S.E.2d at 816. See O.C.G-A. § 16-6-22.2 (1992) provides:
(a) For the purposes of this Code sectioi, the term "foreign object" means any
article or instrument other than the sexual organ of a person.
(b) A person commits the offense of aggravated sexual battery when he
intentionally penetrates with a foreign object the sexual organ or anus of another
person without the consent of that person.
109. 208 Ga. App. at 446, 430 S.E.2d at 817.
110. O.C.G-A. § 16-5-90(a) (Supp. 1993) provides:
A person commits the offense of stalking when he or she follows, places under
surveillance, or contacts another person at or about a place or places without the
consent of the other person for the purpose of harassing and intimidating the
other person. For the purpose of this article, the term "place or places" shall
include any public or private property occupied by the victim other than the
residence of the defendant. For the purposes of this article, the term "harassing
and intimidating" means knowing and willful course of conduct directed at a
specific person which causes emotional distress by placing such person in
reasonable fear of death or bodily harm to himself or herself or to a member of his
or her immediate family, and which serves no legitimate purpose. This Code
section shall not be construed to require that an overt threat of death or bodily
injury has been made.
O.C.G.& § 16-5-91(a) (Supp. 1993) provides:
A person commits the offense of aggravated stalking when such person, in
violation of a temporary restraining order, preliminary injunction, or permanent
injunction or condition of pretrial release, condition of probation, or condition of
parole in effect prohibiting the behavior described in this subsection, follows,
places under surveillance, or contacts another person at or about a place or places
without the consent of the other person for the purpose of harassing and
intimidating the other person.
111. O.C.G.A. § 17-6-1(b)(3)(B) (Supp. 1993) provides:
If the evidence shows that the defendant has previously violated the conditions
of pretrial release or probation or parole which arose out of a violation of Code
Section 16-5-90 or 16-5-91, the judge of a court of inquiry may impose such
restrictions on the defendant which may be necessary to deter further stalking of
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Robbery and Armed Robbery. The court fleshed out the
requirements of "immediate presence"" 2 for the purposes of the
definition of robbery and armed robbery in two cases. In Heard v.
Statel' appellant forced the victim to abandon a vehicle and flee into
the woods by use of gun fire. Appellant then got in the car and drove
away. 4 The court held "when perpetrators forcibly cause the victim
to be away from the immediate presence of the property at the time it
is stolen, the offense of armed robbery can still be committed."" 5 In
Wilson v. State," the court of appeals held, "robbery convictions are
usually upheld even out of the physical presence of the victim if what
was taken was under his control or his responsibility and if he was not
too far distant." 7 The victim had left her cashier booth and gone as
far as 500 feet away to report appellant's bizarre behavior to her
manager. When she returned, the money and appellant were gone."'
The conviction was upheld." 9
In Pettway v. State,'20 appellant claimed the court erred by giving
the jury additional instructions on armed robbery with a replica of a
weapon' 2' when the court indicted appellant for armed robbery with
a knife. 122 The court of appeals affirmed for two reasons. First, no
reversible error existed when there was no reasonable possibility the
jury convicted based on the erroneous charge. 21 More importantly,
however, the evidence showed defendant did have a broken section of

the victim, including but not limited to denying bail or pretrial release.
112. O.C.G.A. § 16-8-40(a) (1992) defines robbery as follows: "A person commits the
offense of robbery when, with intent to commit theft, he takes property of another from the
person or the immediatepresence of another...." (emphasis added). O.C.G.A. § 16-8-41
(1992) defines armed robbery similarly, also using the phrase "immediate presence."
113. 204 Ga. App. 757, 420 S.E.2d 639 (1992).
114. Id.
115. Id. at 758, 420 S.E.2d at 641.
116. 207 Ga. App. 528, 428 S.E.2d 433 (1993).
117. Id. at 529, 428 S.E.2d at 435.
118. Id. at 528, 428 S.E.2d at 434.
119. Id. at 530, 428 S.E.2d at 435.
120. 204 Ga. App. 804, 420 S.E.2d 619 (1992).
121. O.C.G.A. § 16-8-41 (1992) provides: "A person commits the offense of armed
robbery when, with intent to commit theft, he takes property of another from the person
or the immediate presence of another by use of an offensive weapon, or any replica, article,
or device having the appearanceof such weapon." (emphasis added).
122. 204 Ga. App. at 804, 420 S.E.2d at 620. "Generally it is error to charge the jury
that a crime may be committed by alternative methods, 'when the indictment charges it
was committed by one specific method .... '" Id. (citing Walker v. State, 146 Ga. App. 237,
240, 246 S.E.2d 206, 209 (1978)).
123. Id. at 805, 420 S.E.2d at 621.
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television antenna. 124 The court held that this is not a mere replica.'25 "It is an article fully capable of inflicting the same character of
injury upon the victim as the knife which the
indictment al1 27
leged... 1 126 Therefore there was no fatal variance.
Burglary. The intended theft in a burglary 12 1 can be theft of
services.' 29 In Phillips v. State, 30 appellant committed a rape and
five days later was found in a vacant apartment next door. The
appellant forced his entry into the apartment and apparently used
electricity to heat the stove to dry his clothes.'' The court held the
surreptitious entry, the use of the vacant apartment, and the use of the
electric utility constituted obtaining accommodations13 2and, therefore,
theft of services so as to support the burglary verdict.
The court further held in Floyd v. State33 that a Wal-Mart Garden
Center met the description of a "room or part of a building within the
3
meaning of the code so that it was legally susceptible to burglary."' '
In a lengthy analysis, citing many examples, the court held "the fact the
garden center was enclosed with a chain link fence and partly enclosed
with an unmortared block wall, instead *ofother material, makes no
difference'.""
A burglary conviction was reversed in Mitchell v.State 36 because
the trial judge refused to give a requested charge dealing with appellant's purported common-law marriage to the victim.'37 Although the

124. Id., 420 S.E.2d at 620.

125. Id.
126. Id.
127. Id. "The rule of this State is that no fatal variance between the pleading and the
proof exists where one weapon is charged in the indictment and a weapon of a similar
nature capable of inflicting the same character of injury is shown by the evidence." Id.
128. O.C.G.A. § 16-7-1(a) (1992) defines burglary as follows: "A person commits the
offense of burglary when, without authority and with the intent to commit a felony or theft
therein, he enters ...any building ... designed for use as the dwelling of another or
enters or remains within any other building... or any room or any part thereof."
129. O.C.G-A. § 16-8-5 (1992) defines theft of services as follows: "A person commits
the offense 6f theft of services when by deception and with intent to avoid payment he
knowingly obtains services, accommodations... or the use of personal property which is
available only for compensation."
130. 204 Ga. App. 698, 420 S.E.2d 316 (1992).
131. Id. at 699, 420 S.E.2d at 318.
132. Id. at 702-03, 420 S.E.2d at 321.
133. 207'Ga. App. 275, 427 S.E.2d 605 (1993).
134. Id. at 281, 427 S.E.2d at 612.
135. Id.
136. 263 Ga. 129, 429 S.E.2d 517 (1993).
137. Id. at 129, 429 S.E.2d at 517.
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evidence was in conflict, if the marriage were true "there could be no
illegal entry,"' that is, no entry "without authority."3 9 However,
in Brinson v. State,'4 ,the fact that appellant was a friend of the
person renting the motel room did not demand a finding that he had
implied permissior to enter through the open door. The occupants had
not given him permission to enter and had left the door closed and
locked when they
left. 4 ' Appellant entered when the motel maid left
142
the door open.

Obstruction and Offenses Against Public Order. The court of
appeals reversed convictions for aggravated assault on a peace officer143 and aggravated battery on a peace officer'" in Chandler v.
State.145 The state must prove in such cases that the accused knew
the victim was a police officer. 14 Though the aggravated assault count
of the indictment alleged that the defendant knew the victim was a
police officer, the aggravated battery count did not. The trial judge, in
the charge to the jury, failed to include an instruction that an essential
element of these counts was knowledge by the defendant that the victim
was a police officer. 47 This failure was error requiring a reversal or
a resentencing to the lesser charges of aggravated assault and aggravated battery (not on a police officer).' 48
Merely refusing to identify oneself to a police officer was not obstruction of an officer'49 or any other crime in Wagner v. State. 50 The

138. Id. at 131, 429 S.E.2d at 518.
139. See infra note 116.
140. 208 Ga. App. 556, 430 S.E.2d 875 (1993).
141. Id. at 558, 430 S.E.2d at 878.
142. Id.
143. O.C.G.A. § 16-5-21(c) (1992) provides as follows:
A person who knowingly commits the offense of aggravated assault upon a peace
officer while the peace officer is engaged in, or on account of the performance of,
his official duties shall, upon conviction thereof, be punished by imprisonment for
not less than five nor more than 20 years.
144. O.C.GA. § 16-5-24(c) (1992) provides as follows:
A person who knowingly commits the offense of aggravated battery upon a peace
officer while the officer is engaged in, or on account of, the performance of, his
official duties shall, upon conviction thereof, be punished by imprisonment for not
less than ten nor more than 20 years.
145. 204 Ga. App. 816, 421 S.E.2d 288 (1992).
146. Bundren v. State, 247 Ga. 180, 181, 274 S.E.2d 455, 457 (1981).
147. 204 Ga. App. at 820, 421 S.E.2d at 292.
148. 247 Ga. at 182, 274 S.E.2d at 457.
149. O.C.G.A. § 16-10-24(b) (1992) defines obstruction of an officer as follows:
Whoever knowingly and willfully resists, obstructs, or opposes any law
enforcement officer, prison guard, correctional officer, probation supervisor, parole
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officer answered a call at a restaurant and conducted a classic Terry
stop.' 5' Unfortunately for the officer in Wagner, the defendant refused
to answer when the officer asked the defendant his name. The officer
proceeded with an arrest, which the defendant resisted. The court held
the defendant
had the right to resist this illegal--arrest and reversed the
52
conviction.'
However, in Duke v. State," the court affirmed an obstruction
conviction wherein the appellant merely lied to the officers."' The
officers were seeking a third party with an arrest warrant when
appellant lied to the officers by informing them that the arrestee was not
present. 55 In affirming the convictions, the court overruled three
previous cases
that seemingly required force or violence to constitute
1
obstruction. 5

The supreme court held it was not a defense to obstruction that the
officer in Davis v. State'57 was moonlighting as a security guard when
he was shot.
Finally, one harassing telephone call is not enough to support a
conviction under O.C.G.A. section 16-11-39(4).'58 The state got itself
in a pickle by alleging the date was a material element of the offense in
supervisor, or conservation ranger in the lawful discharge of his official duties by
offering or doing violence to the person of such officer or legally authorized person
is guilty of a felony and shall, upon conviction thereof, be punished by imprisonment for not less than one nor more than five years.
150. 206 Ga. App. 180, 182, 424 S.E.2d 861, 863 (1992). Although the court
acknowledged it can be obstruction not to identify oneself in the context of a traffic stop for
reckless driving (Bailey v. State, 190 Ga. App. 683, 379 S.E.2d 816 (1989) and where
defendant was sought, for arrest under a warrant (Hudson v. State, 135 Ga. App. 739, 379
S.E.2d 816 (1989)). Id. at 182, 424 S.E.2d at 863.
151. Terry v. Ohio, 392 U.S. 1 (1968).
152. 206 Ga. App. at 182, 424 S.E.2d at 863. See also Brooks v. State, 206 Ga. App.
485, 425 S.E.2d 911 (1992) for a similar ruling.
153. 205 Ga. App. 689, 423 S.E.2d 427 (1992).
154. Id. at 684, 423 S.E.2d at 427.

155. Id.
156. Id. (overruling Hendrix v. State, 202 Ga. App. 54, 413 S.E.2d 232 (1991); Cason
v. State, 197 Ga. App. 308, 398 S.E.2d 292 (1990) and Patterson v. State, 191 Ga. App. 359,
381 S.E.2d 754 (1989)).
157. 263 Ga. 5, 426 S.E.2d 848 (1993).
158. O.C.G.A. § 16-11-39(4) (1992) provides:
A person who commits any of the following acts commits a misdemeanor: ...
(4) Telephones another repeatedly, whether or not conversation ensues, for the
purpose of annoying, harassing, or molesting another or his family; uses over the
telephone language threatening bodily harm; telephones and intentionally fails to
hang up or disengage the connection; or knowingly permits any telephone under
his control to be used for any purpose prohibited by this paragraph.
(emphasis added).
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Sarver v. State.15 9 The accusation charged harassing telephone calls,
but appellant only made one such call on that date. The fact that he
made several such calls on other dates did not salvage the case or

alleviate the necessity of showing repeated harassing telephone calls on
the materially alleged date. The court of appeals reversed.'so
Drugs. What is the difference between possession of a "noncontrolled substance""6 ' and possession of an "imitation controlled substance," 62 and is the latter included in the former? These questions
used up a considerable amount of judicial manpower in State v.
Burgess' and Burgess v. State.
In reversing the full court decision of the court of appeals, the supreme court held the trial judge

correctly denied defendant's request to charge possession of an imitation
controlled substance as a lesser included offense."
In doing so, the
supreme court ruled that "section 30.2 [possession of an imitation

159. 206 Ga. App. 459, 426 S.E.2d 48 (1992).
160. Id. at 460, 426 S.E.2d at 49.
161. O.C.G.A. § 16-13-30.1 (1992) provides in part:
(a) (1) It is unlawful for any person knowingly to manufacture, deliver,
distribute, dispense, possess with the intent to distribute, or sell a noncontrolled
substance upon either:
(A) The express or implied representation that the substance is a narcotic or
nonnarcotic controlled substance;
(B) The express or implied representation that the substance is of such nature
or appearance that the recipient of said delivery will be able to distribute said
substance as a controlled substance; or
(C) The express or implied representation that the substance has essentially the
same pharmacological action or effect as a controlled substance.
(emphasis added).
162. O.C.G.A. § 16-13-30.2 (1992) provides in part: "(a) Any person who knowingly
manufactures, distributes, or possesses with intent to distribute an imitation controlled
substance as defined in paragraph (12.1) of Code Section 16-13-21 is guilty of a
misdemeanor of a high and aggravated nature." (emphasis added). O.C.G.A. § 16-1321(12.1) (1992) defines an "imitation controlled substance" as follows:
(A) A product specifically designed or manufactured to resemble the physical
appearance of a controlled substance, such that a reasonable person of ordinary
knowledge would not be able to distinguish the imitation from the controlled
substance by outward appearances; or
(B) A product, not a controlled substance, which, by representations made and
by dosage unit appearance, including color, shape, size, or markings, would lead
a reasonable person to believe that, if ingested, the product would have a
stimulant or depressant effect similar to or the same as that of one or more of the
controlled substances [identified elsewhere in the Code],
163. 263 Ga. 143, 429 S.E.2d 252 (1993).
164. 204 Ga. App. 766, 420 S.E.2d 590 (1992), rev'd, 263 Ga. 143, 429 S.E.2d 252
(1993).
165. 263 Ga. at 144, 429 S.E.2d at 253.
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substance (misdemeanor)] cannot be considered a lesser included crime
of section 30.1 [possession of a non-controlled substance (felony)] under
the required evidence test166 or, in this case, under the actual evidence
test."167 However, the court did note that in some cases section 30.2

may be included in section 30.1 under the actual evidence test.'6 In
this case, the record contained no evidence the substance sold and
represented to be methamphetamine had any special "dosage unit
appearance ...

color, shape, size, or markings" or that the substance

"was manufactured specifically to resemble methamphetamine."'6 9
Therefore, there was no evidence to support a charge on possession of an
imitation controlled substance (misdemeanor).
The court approved the prosecutor's practice of combining several
caches of drugs into one count of an indictment in order to reach the
statutory quantity for trafficking cocaine 7 ' in Hite v. State.'7' This
brings up the question-if it is permissible, is it also required? That is,
may a prosecutor take those same multiple caches of drugs and indict in
several counts in order to stack sentences when the amount of drugs is
insufficient to reach the level necessary to support
a trafficking charge?
72
Arguably not, under Westmoreland v. State.
The State got into indictment trouble in two drug cases. In Barnett
v. State7 the indictment charged appellant with trafficking cocaine,
not a mixture containing cocaine. 74 There was ample evidence of a
mixture containing a quantity sufficient to support a conviction of

166. Id. at 145, 429 S.E.2d at 254. The court referred to the required evidence test as
similar and more practical. "Under the required evidence test, a lesser crime is included
in the crime charged if all of the elements which are requiredby law to establish the lesser
crime also must be established in order to prove the greater crime." Id. (emphasis added).
167. Id. The court referred to the "actual evidence" test as "still viable under Georgia
law." Id. Under the actual evidence test, a lesser charge is included in the crime charged
if the evidence actually presented at trial to establish the elements of the crime charged
also establishes all the elements of the lesser crime.
168. Id. at 145 n.6, 429 S.E.2d at 254 n.6.
169. Id. at 146, 429 S.E.2d at 255.
170. O.C.G.A. § 16-13-31(a)(1) (1992) defines trafficking cocaine as follows: "Any person
who knowingly sells, manufactures, delivers, or brings into this state or who is knowingly
in possession of 28 grams or more of cocaine or of any mixture with a purity of 10 percent
or more of cocaine ... commits the felony of trafficking in cocaine ...
171. 206 Ga. App. 245, 424 S.E.2d 885 (1992).
172. 151 Ga. App. 850, 261 S.E.2d 761 (1979). In a theft by receiving context, this case
held absent evidence of receipt of property on different occasions, there was only one course
of conduct constituting theft by receiving, even though there was more than one victim.
Id. at 851, 261 S.E.2d at 763.
173. 204 Ga. App. 491, 420 S.E.2d 43 (1992).
174. Id. at 496, 420 S.E.2d at 48.
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trafficking cocaine175 if the indictment had been drawn that way.
However, since the indictment alleged cocaine and not a mixture, the
State needed to produce evidence of sufficient grams of pure cocaine to
sustain a trafficking conviction.17 The court remanded the case to
enter a verdict for possession of cocaine.177 See Byers v. State 7s for
a similar case and result in which the State failed to prove the purity
percentage of the drug, thus rendering it impossible to calculate the
number of grams of pure cocaine.
Miscellaneous. The supreme court affirmed the ruling of the trial
court that oxygen is not "necessary sustenance" for purposes of a charge
of cruelty to a child in State v. Lawrence.7 9 The State indicted the
defendant for setting a fire that deprived her minor son of oxygen.'
The supreme court cited the ninety plus year history of the statute in
which it withstood challenges alleging the statute is void for vagueness
and overbreadth,'5 The courts had consistently held the term "necessary sustenance" to mean "that necessary food and drink which is
sufficient to support life and maintain health."'8 2 The court declined
to expand the definition because of potential constitutional flaws. 8 3
The trial court convicted a county commissioner of malpractice in
offices' in Kennedy v. State' for providing labor, materials, and

175. See supra note 170.
176. 204 Ga. App. at 496, 420 S.E.2d at 49.
177. O.C.G.A. § 16-13-30(a) (1992) provides in part that "it is unlawful for any person
to ... possess, or have under his control any... [16-13-26 (1)(D) cocaine]."
178. 204 Ga. App. 552, 420 S.E.2d 23 (1992), cert. denied, 113 S. Ct. 1305 (1993).
179. 262 Ga. 714, 425 S.E.2d 280 (1993).
180. Id. at 714, 425 S.E.2d at 280.
181. Id. at 715, 425 S.E.2d at 280.
182. Id.
183. Id.
184. O.C.G.A. § 45-11-4 (1990) provides:
Any elected county officer, including the judge of the probate court, clerk of the
superior court, tax receiver, tax collector, and tax commissioner, where the office
has replaced the tax receiver and tax collector, any member of any board of
commissioners, or any mayor or member of any municipal governing authority,
presently or formerly holding such office, who shall be charged with malpractice,
misfeasance, or malfeasance in office; or with using oppression or tyrannical
partiality in the administration or under the color of his office; or, when required
by law, with willfully refusing or failing to preside in or hold his court at the
regular terms thereof, or when it is his duty under the law to do so; or with using
any other deliberate or illegal means to delay or avoid the due course or
proceeding of law; or with any other illegal conduct in the performance or
administration of the office which is unbecoming the character of a public officer;
or who shall willfully and knowingly demand more cost than he is entitled to by
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equipment to pave a parking lot for a private club at county expense."8 6 On appeal, he contended the malpractice count failed to
5 7
allege a criminal act, citing State v. Burrell."
The court of appeals
affirmed the conviction and held Burrell was distinguishable. 88 In
Burrell "the statutes outlining the defendant's duties did not forbid the
use of public property for private use, [therefore, the court of appeals in
that case] ... held that the indictment did not clearly inform the
defendant of a law that made his actions criminal .... "189 The
supreme court previously held that malpractice "means a wrongful or
unjust doing of an act which the doer has no right to do, or failure to do
what the law makes it his duty to do, with evil intent or motive or due
to culpable neglect.""9 It further held that the statute "was made
sufficiently definite by construing the statute in connection with the laws
defining the official's duties."' 9'
The court distinguished Kennedy because in the interim between the
two cases, the Georgia Constitution of 1983 became effective. It provided
that "the General Assembly shall not have the power to grant any
donation or gratuity or to forgive any debt or obligation owing to the
public, and.., shall not grant or authorize extra compensation to any
...
agent or contractor after the service has been rendered or the
contract entered into." 92
The court further conceded that these
provisions apply to cities and counties. Thus, Kennedy was "fully
apprised of his obligations under the State Constitution, which he had
taken an oath to uphold, and of the prohibited acts he was alleged to
have committed," and the court therefore upheld the conviction.'9 3
C. Defenses Defined
Are the defenses of accident9

and self-defense' 95 mutually exclu-

law in the administration and under color of his office may be indicted.

185. 205 Ga. App. 152, 421 S.E.2d 560 (1992).
186. Id. at 152, 421 S.E.2d at 560.
187. 189 Ga. App. 812, 377 S.E.2d 898 (1989).

188.
189.
190.
191.
192.

205 Ga. App. at 156, 421 S.E.2d at 564.
Id. at 153, 421 S.E.2d at 562.
Id.
Id.
Ga. Const. art. III, § 6, para. 6(a).

193. 205 Ga. App. at 153, 421 S.E.2d at 562.

194. A typical charge on accident is that contained in the COUNCIL OF SUPERIOR COURT
JUDGES OF GEORGIA, supra note 58, at 23 (L), which provides in part:

Our law says that no person shall be found guilty of any crime committed by
misfortune or accident where there was no criminal scheme, undertaking, or
intention (or criminal negligence).
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sive? A number of cases have seemingly so held over the years.1 96 The
supreme court made it clear in Turner v. State'9 7 that those defenses

are not always inconsistent. In Turner it was reversible error for the
trial court not to charge on self-defense and accident. The appellant in
Turner contended that during his self-defense struggle against the
victim's knife attack, appellant's gun discharged by accident. 198
Holding that "[there is no hard and fast rule, in a homicide case, that
the law of accident and of self-defense are always 'mutually exclu-

sive,'"'9 the supreme court reversed the conviction. For a similar
ruling, see Goodwin v. State.'e Three subsequent cases were distinguished from Turner. In Lindsey v. State2"' and Moss v. State 2 the
record contained no evidence of unintentional shooting, and therefore the
court did not commit error in refusing to charge on accident. In Head
v. State"5 the record contained no evidence of self-defense, and
therefore the court did not err in omitting the charge on self-defense. 2 4
The moral for the trial bench here is that sometimes it is better not to
look for bright line rules in dicta and instead decide each case on its own

facts.
Justification. The General Assembly, as part of a plethora of bills
dealing with child abuse, wrote an amendment to the law of self-defense

An accident is an event that takes place without one's foresight or expectatin,
that which takes place, or begins to exists, without design.
This is derived from O.C.G.A. § 1-3-3 (2) (1990 & Supp. 1993).
195. O.C.G.A. § 16-3-21 (1992 & Supp. 1993) defines self-defense as follows:
(a) A person is justified in threatening or using force against another when and
to the extent that he reasonably believes that such threat or force is necessary to
defend himself or a third person against such other's imminent use of unlawful
force; however, a person is justified in using force which is intended or likely to
cause death or great bodily harm only if he reasonably believes that such force is
necessary to prevent death or great bodily injury to himself or a third person or
to prevent the commission of a forcible felony.
196. Culbreath v. State, 258 Ga. 373, 369 S.E.2d 29 (1988), ouerruled by Turner v.
State, 262 Ga. 359, 418 S.E.2d 52 (1992); Boling v. State, 244 Ga. 825, 262 S.E.2d 123
(1979). Such cases however have usually used qualifiers such as "generally" or "usually"
thereby reducing any language holding that these defenses are mutually exclusive,
inconsistent, self contradictory, or antagonistic to mere dicta.
197. 262 Ga. 359, 418 S.E.2d 52 (1992).
198. Id. at 359, 418 S.E.2d at 52.
199. Id. at 361, 418 S.E.2d at 54.
200, 262 Ga. 903, 427 S.E.2d 271 (1993).
201. 262 Ga. 665, 424 S.E.2d 616 (1993).
202. 262 Ga. 702, 425 S.E.2d 289 (1993).
203. 262 Ga. 795, 426 S.E.2d 547 (1993).
204. Id. at 800, 426 S.E.2d at 557.
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in O.C.G.A. section 16-3-21(d), 2°5 the effect and intent of which is not
quite clear. Apparently the General Assembly is statutorily creating a
child abuse "evidentiary ruling" similar to that in Smith v. State,206
wherein the court held that it was error not to allow evidence of the
battered woman syndrome to justify the perpetrator's fears.207 The
new law, however, would only make child abuse evidence admissible in
murder or manslaughter prosecutions. The law does not mention
aggravated assault or other assaultive crimes. Furthermore, the
battered child syndrome is not new to Georgia. It has been offered
frequently by the state to verify abuse or lack of accident.20 8 If it has
scientific validity in explaining the "reasonable belief '2 of the defendant, it would probably be admissible under Smith210 without a statute
to mandate it. Under the new statute, it is not clear whether an expert
witness will be required to show the link between the abuse and the
defendant's reasonable beliefs, thereby rendering it admissible.
It is not a defense to armed robbery that the victim owed the
perpetrator money, and therefore the perpetrator had no intent to
commit theft, nor is it a claim of right.211 In Hamby v. State,212 the
court of appeals noted that:

O.C.G.A. § 16-3-21(d) (Supp. 1993) provides:
In a prosecution for murder or manslaughter, if a defendant raises as a defense
a justification provided by subsection (a) of this Code section, the defendant, in
order to establish the defendant's reasonable belief that the use of force or deadly
force was immediately necessary, may be permitted to offer:
(1) Relevant evidence that the defendant had been the victim of acts of family
violence or child abuse committed by the deceased, as such acts are described in
Code Sections 19-13-1 and 19-15-1, respectively; and
(2) Relevant expert testimony regarding the condition of the mind of the
defendant at the time of the offense, including those relevant facts and circumstances relating to the family violence or child abuse that are the bases of the
expert's opinion.
See O.C.G.A. § 19-13-1 (1991 & Supp. 1993) for a definition of family violence. O.C.G.A.
§ 19-15-1 (1991 & Supp. 1993) is a laundry list description of unthinkable and more
"conventional" types of sexual abuse and child abuse.
206. 247 Ga. 612, 277 S.E.2d 678 (1981).
207. Id. at 619, 277 S.E.2d at 683.
208. Jennette v. State, 197 Ga. App. 580, 582, 398 S.E.2d 734, 736 (1990).
209. COUNCIL OF SUPERIOR COURT JUDGES OF GEORGIA, supra note 58, at p. 45 (1).
210. 247 Ga. 612, 277 S.E.2d 678 (1981).
211. O.C.G.A. § 16-8-10 (1992) provides: "It is an affirmative defense to a prosecution
for violation of Code Sections 16-8-2 through 16-8-7 that the person: ... acted under an
honest claim of right to the property... or under a right to acquire or dispose of it as he
did."
212. 206 Ga. App. 791, 426 S.E.2d 670 (1992).
205.
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the violent taking of money or property from the person of another by
force or intimidation, without the consent of the owner, for the purpose
of converting the same to the use of the taker for the payment of a
demand claimed to be due him by one from whom the money or
property is so taken, constitutes the offense of robbery. And that he can
not under such circumstances justify the taking and be excused of the
offense of robbery on the ground that the person from whom the money

or property was 21so3 taken was indebted to him, and that the taking was
to pay the debt.
This case merely held that appellant was not entitled to a directed
verdict and 214
did not address whether the evidence required a charge on
the subject.

Insanity and Related Defenses. In Johnson v. State,215 on the
second day of voir dire, appellant filed a notice of intent to present a
mental illness defense. The State objected on the basis that the notice
was untimely under the Uniform Superior Court Rules. 216 Defense
counsel had only received the result of the evaluation the first day of
voir dire. The trial judge did not find the defense to be dilatory but did
note defendant could have filed before he received the report. The trial
court therefore concluded that no good cause was shown for the failure
to file notice ten days before trial and excluded the evidence. 217 The
supreme court found the trial court abused its discretion and reversed,
ruling the "trial court must consider whether the State's legitimate
interests may be satisfied without resort to the preclusion of what might
be the defendant's only defense."218 Under the facts of this case, the

213.
214.
215.
216.

Id. at 792, 426 S.E.2d at 671.
Id.
262 Ga. 527, 422 S.E.2d 648 (1992).
UNIFORM SUPER. CT. R. 31.1 provides: "[Niotices of the intention of the defense

to raise the issue of insantity or mental illness shall be given and filed at least ten [10]

days before trial unless the time is shortened or lengthened by the judge."
UNIFORM SUPER. CT. R. 31.4 provides:

(A) ...

Upon the filing of such notice, the judge shall determine from the

prosecuting attorney and the defense attorney whether such issue requires any
further mental examination of the accused, any further non-jury hearing relative
to this special issue, or any specially empaneled jury to determine the issue on the
special plea of insanity ahead of trial of the case on the merits.
(B) Except for good cause shown, the issue of insanity shall not be raised in the

trial on the merits unless notice has been filed and served ahead of trial as
provided in these rules.
(emphasis added).
217. 262 Ga. at 529, 422 S.E.2d at 649.
218. Id. at 530, 422 S.E.2d at 690.
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mental illness defense did not surprise the prosecution and the State
made no indication that it would need to conduct further mental
examinations. In so ruling, the court noted, "That is not to say that
rules of exclusion are unenforceable." 219 In Sears v. State,' the
defense waited until after the guilt phase of a death penalty trial was
over, but before the sentencing phase, to request a psychiatric evaluation. The court denied the request and the supreme court affirmed,
holding the defendant must comply with Superior Court Rules 31.1 and
31.4 to provide the State a reasonable opportunity to obtain its own
evaluation."l
In Mack v. State,' the main defense was insanity, although an
expert provided evidence of mental retardation. Apparently the defense
made no request for a charge on "guilty but mentally retarded" as a
possible verdict.' Nevertheless, it was reversible error for the judge not
to charge on "guilty but mentally retarded."224
Such a result seems wasteful and unnecessary. The defendant had
been found guilty. While the code does require a charge on mental
retardation, it does not prescribe whose burden it is to establish the
mental retardation nor the standard of proof.225 It is quite obvious the
standard is not beyond a reasonable doubt. The State will in no event
seek to prove the defendant is retarded, nor is the defendant really
interested in such an outcome except in death penalty cases. For all the
difference such a verdict would make, a full retrial on five counts of
aggravated assault is not merited or necessary's

219. Id. at 529, 422 S.E.2d at 649. This is not very different from the line of cases that
has evolved that indicate that it is not an abuse of discretion to allow the prosecutor to
present evidence of scientific reports and statements of the defendant when there was not
full compliance with even statutory discovery rules. See Shannon v. State, 205 Ga. App.
831, 424 S.E.2d 51 (1992). This is only fair. Beyond that, it is only prudent.
220. 262 Ga. 805, 426 S.E.2d 553 (1993).
221. Id. at 807, 426 S.E.2d at 555.
222. 206 Ga. App. 402, 425 S.E.2d 671 (1992).
223. Id. at 403,425 S.E.2d at 672; see also O.C.G.A. § 17-7-131(c) (1990 & Supp. 1993).
224. 206 Ga. App. at 403, 425 S.E.2d at 673.
225. O.C.G.A. § 17-7-131(c).
226. O.C.G.A. § 17-7-131(g)(1), (2) (1990 & Supp. 1993) provide in part:
(g) (1) Whenever a defendant is found ... guilty but mentally retarded, or
enters a plea to that effect that is accepted by the court, the court shall sentence
him in the same manner as a defendant found guilty of the offense, except as
otherwise provided in subsection (j) of this Code section. A defendant who is found
... guilty but mentally retarded shall be evaluated by a psychiatrist or a licensed
psychologist from the Department of Human Resources after sentencing and prior
to transfer to a Department of Corrections facility. The Board of Human Resources
shall develop appropriate rules and regulations for the implementation of such
procedures.
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The courts could and should develop a remand procedure for a hearing
on the issue of mental retardation, before a jury if necessary, as they
have done in the case of those sentenced to the death penalty prior to
enactment of this law and before Fleming v. Zant.227 Such a procedure
would not jeopardize any of the legitimate interests or rights of the
accused except in death penalty cases.s Even in death penalty cases
the procedure in Fleming could be followed rather than a full retrial.
229 was
State v. Patillo
just such a mental retardation hearing on
remand after a death penalty sentence. The defense filed, and the court

(2) If the defendant who is found ... guilty but mentally retarded is not in need
of immediate hospitalization, as indicated by the evaluation, then the defendant
shall be committed to an appropriate penal facility and shall be further evaluated
and then treated, within the limits of state funds appropriatedtherefor, in such
manner as is psychiatrically indicated for his mental illness or mental retardation.
(emphasis added).
Thus one can readily see that the final determination will be made by an evaluation by
the Department of Human Resources and that one of the main determining factors will be
their budget.
O.C.G.A. § 17-7-131(g)(4), (h) provide in part:
(gX4) If it is determined by the evaluation that the defendant found... guilty
but mentally retarded is in need of immediate hospitalization, then the defendant
shall be transferred by the Department of Corrections to a mental health facility
designated by the Department of Human Resources in accordance with rules and
regulations of such departments.
(h) If a defendant who is found .. guilty but mentally retarded is placed on
probation ...

the court may require that the defendant undergo available

outpatient medical or psychiatric treatment or seek similar available voluntary
inpatient treatment as a condition of probation.
Of course the judge can impose such conditions whether the defendant is found mentally
ill or not.
227. 259 Ga. 687, 386 S.E.2d 339 (1989). The Supreme Court held it to be cruel and
unusual punishment under the Georgia Constitution to execute retarded offenders. Id. at
690, 386 S.E.2d at 342.
GA. CONST. art. I, § 1, para. 17 provides: "Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments inflicted; nor shall any person
be abused in being arrested, while under arrest, or in prison."
The court went on to prescribe a procedure to make such a determination for those
sentenced before that decision. The court also provided that the burden was on the
defendant to show retardation by a preponderance of the evidence. 259 Ga. at 691, 386
S.E.2d at 342. This is only realistic.
228. O.C.G.A. § 17-7-131(j) provides:
In the trial of any case in which the death penalty is sought which commences
on or after July 1, 1988, should the judge find in accepting a plea of guilty but
mentally retarded or the jury or court find in its verdict that the defendant is
guilty of the crime charged but mentally retarded, the death penalty shall not be
imposed and the court shall sentence the defendant to imprisonment for life.
229. 262 Ga. 259, 417 S.E.2d 139 (1992).
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granted, a motion in limine to prevent the jury from being informed that
if it found the defendant to be retarded, his death penalty sentence
would be vacated. The State appealed, contending that to effectively
cross examine defense experts it must question the experts about their
bias against the death penalty.Y The court noted that valid point,
but found that absent exceptional circumstances the court should not
inform the jury of the consequences of its verdict, and the risk of
prejudice in doing so would outweigh any probative value. The trial
court was affirmed." 1
In Nagel v. State, 2 the supreme court proceeded to quantify many
of the existing rules and procedure that come into play in a release
233
hearing for one who has been found not guilty by reason of insanity.
When a person has been found not guilty by reason of insanity, there is
a continuing presumption of insanity that has some evidentiary
weight. 2 4 The problem in Nagel was determining what quantity of
proof was necessary to rebut the presumption. Nagel had been found
not guilty by reason of insanity for murder and had been committed to
the custody of the Department of Human Resources. He sought release,
and at the hearing, medical and lay experts gave their opinions that
Nagel was no longer mentally ill or dangerous to himself or others. The
trial court denied release, relying on the statutory presumption of
continuing insanity."5 On appeal, the supreme court overruled Moses
v. State"5 to the extent it was inconsistent and announced that the

230. Id. at 260, 417 S.E.2d at 140.
231. Id. at 261, 417 S.E.2d at 141.
232. 262 Ga. 888, 427 S.E.2d 490 (1993).
233. Id. at 889, 427 S.E.2d at 490. See O.C.G.A. § 17-7-131(f)(1), (2) (1990 & Supp.
1993) which provide:
(f) A defendant who has been found not guilty by reason of insanity at the time
of the crime and is ordered committed to the Department of Human Resources...
may only be discharged from that commitment by order of the committing court
in accordance with the procedures specified in this subsection:
(1) Application for the release of a defendant who has been committed to the
Depart nent of Human Resources... upon the ground that he does not meet the
civil commitment criteria... may be made to the committing court, either by such
defendant or by the superintendent of the state hospital in which the said
defendant is detained;
(2) Tfke burden of proof in such release hearing shall be upon the applicant....
234. 262 Ga. at 890, 427 S.E.2d at 493.
235. Id. at 889, 427 S.E.2d at 492.
236. Moses v. State, 245 Ga. 180, 263 S.E.2d 916 (1980), cert. denied, 449 U.S. 849,
overruled by Nagel v. State, 262 Ga. 888, 427 S.E.2d 490 (1993). In Nagel the court
recognized Wilson v. State, 257 Ga. 444, 359 S.E.2d 891 (1987), and other cases that dealt
with the reverse finding relying on a presumption of sanity governed by the same
principles. Nagel, 262 Ga. at 891, 427 S.E.2d at 494. Moses is not necessarily inconsistent,
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trial court could not merely rely on the presumption of insanity to the
disregard of expert testimony."
In doing so, it did not hold the
presumption would necessarily yield to expert testimony. Because the
presumption of continuing insanity was "any evidence," the court
rejected an "any evidence" test of appellate review, as is the usual
standard in cases to be decided by a preponderance of the evidence.2 38
Instead the court adopted a higher test for review as follows: "whether
after reviewing the evidence in the light most favorable to the state, a
rational trier of fact could have found that the defendant failed to prove
by a preponderance of the evidence that he was [sane]."

9

Since the

trial court made no written findings of fact, the court could not
determine whether the trial court's decision complied with its ruling, and
so remanded the case for specific findings of fact and conclusions of law
in keeping with its decision.24
III.

CRIMINAL PROCEDURE

A. Pretrial
Arrest. The officer in Lulburrow v. State"4 did not actually see
appellant.drive before he arrested her for D.U.I. The officer found her
passed out behind the wheel with the motor running and lights on and
arrested her for the misdemeanor without a warrant. 2 The court

but there is some language indicating that the trier of fact may reject expert testimony and
may find the accused sane even without positive testimony as to sanity. Moses, 245 Ga.
at 181, 263 S.E.2d at 918.
237. 262 Ga. at 891 & n.1, 427 S.E.2d at 492-93 & n.1.
238. Id. at 892, 427 S.E.2d at 493.
239. Id. (quoting Brown v. State, 250 Ga. 66, 71-72, 295 S.E.2d 727, 733 (-1982)).
240. Id. at 893, 427 S.E.2d at 495. The procedure for a release hearing can best be
summarized as follows: (1) At the hearing the acquittee seeking release has the burden
of proving he is no longer insane. O.C.G.A. § 17-7-131(f)(2). (2) The standard of proof is
by a preponderance of the evidence. Nagel, 262 Ga. at 890, 427 S.E.2d at 494. (3) The
presumption of continuing insanity, while not entirely quantified, has the evidentiary value
of "any evidence." Id. at 892, 427 S.E.2d at 494. (4) The court may not rely on the
presumption of insanity to the disregard of other evidence. The court must consider and
weigh the other evidence against the presumption of insanity. Id. at 891, 427 S.E.2d at
494. (5) The court must make written findings of fact and conclusions of law in keeping
with this decision and preponderance of evidence standard. Id. at 892, 427 S.E.2d at 495.
(6) The appellate court will review the case using the standard of whether the rational
finder of fact could have so found, reviewing the evidence in a light most favorable to the
State. Id.
241. 206 Ga. App. 250, 425 S.E.2d 368 (1992).
242. Id.at 250, 425 S.E.2d at 369.
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affirmed and held the officer need not see the act which constitutes the
crime if by any of his senses he has personal knowledge of its commission, and that "it would have been a 'failure of justice' if the police had
left appellant in the car, perhaps to drive away, while they went looking

for a magistrate."2' s
One must keep in mind that a distinction exists between an arrest and
a seizure, and this distinction can make a world of difference in
analyzing such things as the admissibility of a statement, voluntariness
of a consent to search, or, as in State v. Corbett,' the legality of
evidence seizures. Much depends on what the officers knew and when
they knew it. The officers in Corbett were on early morning patrol in a
residential area prone to burglaries. They approached a pick-up truck
they did not recognize. The vehicle was parked with the motor running.
The officers asked the occupants their business and then got appellant
out of the vehicle, patted him down and placed him in the back seat of
the patrol car "for [the officer's] protection while he dealt with [the other
defendant]."

The trial court found appellant was arrested because a "reasonable
person would have believed that he was not free to leave."246 The trial
court further found no probable cause foi the arrest and suppressed the
cocaine found in the pick-up when the other defendant stepped out of the
vehicle. The State appealed. The court of appeals found the trial court
used the wrong standard to determine whether the person was seized
instead of arrested. 47 The correct test to determine whether one has
been arrested is "whether a reasonable person in the suspect's position
would have thought the detention would not be temporary."248 The

243. Id. at 251, 425 S.E.2d at 370 (citing O.C.G.A. § 17-4-20(a) (1990 & Supp. 1993)).
The subsection provides:
An airest for a crime may be made by a law enforcement officer either under a

warrant or without a warrant if the offense is committed in his presence or within
his immediate knowledge; if the offender is endeavoring to escape; if the officer
has probable cause to believe that an act of family violence, as defined in Code
Section 19-13-1, has been committed; or for other cause if there is likely to be
failure of justice for want of a judicial officer to issue a warrant.
244. 205 Ga. App. 554, 423 S.E.2d 38 (1992).
245. Id. at 555, 423 S.E.2d at 39.
246. Id.
247. Id. at 556, 423 S.E.2d at 39.
248. Id. (citing Screthen v. State, 192 Ga. App. 436, 385 S.E.2d 115 (1989)). The court
again recounted the now familiar "at least three kinds of police-citizen encounters: (1)
verbal encounters involving no coercion or detention; (2) brief 'stops' or 'seizures' which
must be accompanied by a reasonable suspicion; and (3) 'arrests' which must be supported
by probable cause." Id.
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court of appeals reversed and remanded for reconsideration under the
correct principles.
In a number of search and seizure cases the issue of admissibility
depended entirely on the validity of the initial stop or seizure. In State
v. Ball, 9 the officers received an anonymous tip that a described
individual in a described car with a certain license tag was selling drugs
from his car at a specified location. The officers investigated and
verified the descriptions. One of the officers further recognized appellant
from another recent drug case. After a lengthy discussion and synopsis
of the facts and holdings of numerous similar cases in Georgia, the court
of appeals ruled the anonymous tip was "sufficiently corroborated to
furnish reasonable suspicion that [defendant] was engaged in criminal
activity," considering the "quantity" and "quality" of evidence, in the
"totality of circumstances.""0 The court further noted that "if the tip
has a relatively low degree of reliability, more information will be
required to establish the requisite quantum of suspicion than would be
required if the tip were more reliable.""'
Weaver v. State252 was somewhat similar to Corbett. 5s In this case
however, the tipster was unable to predict the future behavior of the
suspects to corroborate the tip and give reasonable suspicion. Ironically,
if the appellant in Weaver had stopped and submitted, the court would
likely have supressed the evidence. Instead, when the officers approached with blue light and siren, appellant turned and fled in his
automobile at a high speed and ultimately wrecked.21 4 The court held
his flight and wreck made up the difference and supplied the articulable
suspicion.255
However, one should use caution in relying on this case. As pointed
out by Judge Cooper in his special concurrence, "an individual's
flight-particularly when that flight is in response to illegal action on
the part of the police officers-cannot alone change an illegal stop into
a legal one." 56 Arguably, appellant may have been "seized'?-when the
officers approached with blue light and siren.257 If the unlawful police

249. 207 Ga. App. 729, 429 S.E.2d 258 (1993).
250. Id. at 733, 429 S.E.2d at 262.
251. Id. at 734, 429 S.E.2d at 263 (quoting Alabama v. White, 496 U.S. 325, 330
(1990)).
252. 208 Ga. App. 105, 430 S.E.2d 60 (1993).
253. 205 Ga. App. 554, 423 S.E.2d 38.
254. Weaver, 208 Ga. App. at 107, 430 S.E.2d at 63.
255. Id.
256. Id. at 107, 430 S.E.2d at 63 (Cooper, J., concurring).
257. See Jamison v. State, 262 Ga. 40, 40, 414 S.E.2d 466, 467 (1992) (Bell, J.,
concurring).
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activity precipitated the flight, the subsequent arrest would be illegal. 2

t

In an almost identical case, the court ruled in Hunt v. State5 9 that
the discarding of drugs out of a car window took place before a seizure
even though the police had activated the blue lights. The court held "a
person is not 'seized' unless an officer applies physical force, ' however
26
slight, or the person submits to an officer's 'show of authority. " 0
In Harrisv. State"1 the officers were patrolling in a high crime area.
Upon seeing the patrol car (the police had taken no action nor activated
any blue light or siren; in short, had made no "show of authority" other
than mere presence) the defendant and others fled.262 The court held
flight alone was sufficient articulable suspicion under these circumstances for a "stop and frisk."2'
Officers seem to be becoming more adept and the cases are legion
wherein officers are beginning encounters on a low level, biding their
time, engaging in conversation while the circumstances ripen into
articulable suspicion or probable cause based on plain view observation,
admissions, consents given, flight, computer checks, dogs' arrival or
other matters. It has become a patience game. The officers in Rogers
v. State2' engaged in such an encounter with appellant who occupied
a parked van. Unfortunately, while engaging in the conversation (which
went beyond the normal questions pertinent to a traffic or parking
violation) the officer retained appellant's license. The encounter thus
became a Fourth Amendment protected investigative stop because a
"reasonable person [whose driver's license had been retained by a police
officer] would not have believed himself free to leave."26" The court
suppressed the evidence and held the officer had no articulable suspicion
that would justify such a detention and questioning, and thus the
appellant's "consent" was not valid.266
"'[A] seizure does not occur simply because a police officer approaches
an individual and asks a few questions. So long as a reasonable person
would feel free to disregard the police and go about his business,' the

258. Id. (Sognier, J., dissenting) (citing Jamison v. State, 199 Ga. App. 401,405 S.E.2d

82 (1991)).
259.
260.
261.
262.
263.
264.
265.
266.

205 Ga. App. 490, 422 S.E.2d 24 (1992).
Id. at 491, 422 S.E.2d at 25 (citing California v. Hodari, 111 S. Ct. 1547 (1991)).
205 Ga. App. 813, 423 S.E.2d 723 (1992).
Id. at 814, 423 S.E.2d at 724.
Id.
206 Ga. App. 654, 426 S.E.2d 209 (1992).
Id. at 656, 426 S.E.2d at 211.
Id. at 660, 426 S.E.2d at 215.
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encounter is consensual and no reasonable suspicion is required
"267

In Conner v. State26 the 'police officer testified that at the time of
the conversation with appellant he intended to arrest appellant. But the
arrest did not take place until after the conversation. 269 The court
held "[tihe subjective intent of the officers is relevant to an assessment
of Fourth Amendment implications of police conduct only to the extent
that that intent has been conveyed to the person confronted." 270 Thus,
in Conner the conversation was not custodial.
Search and Seizure. There were two cases wherein law enforcement officers conducted searches under conditions of probation requiring
271
the defendant to consent to such searches. In both Hancock v. State
and State v. Bethune27 2 the court of appeals upheld the searches. In
both cases, the lack of the probation officers' involvement and the lack
of evidence that the searches were made in bad faith or for purpose of
harassment made no difference, even though the searches were not made
as a "routine incident of the probation supervision process."2 73
Is it permissible for an officer to eliminate all the "foreplay" and
merely walk up to a person on the street with no articulable suspicion
or probable cause and ask to search? That is exactly what happened in
State v. Davis274 and In the Interest of S.B.276 The court, in both
cases, upheld the searches and essentially held "it doesn't hurt to ask,"
when there was no evidence of detention or coercion and when the
defendants gave voluntary consents. 76
277
In a highly publicized case, the supreme court in Davis v. State
reversed the court of appeals. 27 The ten-year-old child of appellant
had received drug education in school. Upon returning home from school
he found drugs in his parents' house. As advised at school, he called 911

267. Conner v. State, 205 Ga. App. 564, 566, 422 S.E.2d 872, 875 (1992) (quoting
California v. Hodari, 111 S. Ct. 1547, 1551 (1991)).
268. Conner, 205 Ga. App. 564, 422 S.E.2d 872.
269. Id. at 564-65, 422 S.E.2d at 874.
270. Id. at 566, 422 S.E.2d at 875 (citing United States v. Mendenhall, 446 U.S. 544,
554 n.6).
271. 205 Ga. App. 890, 424 S.E.2d 77 (1992).
272. 207 Ga. App. 340, 427 S.E.2d 795 (1993).
273. Id. at 341, 427 S.E.2d at 797; Hancock, 205 Ga. App. at 891, 424 S.E.2d at 78.
274. 206 Ga. App. 238, 424 S.E.2d 878 (1992).
275. 207 Ga. App. 60, 427 S.E.2d 52 (1993).
276. Id. at 61, 427 S.E.2d at 54; Davis, 206 Ga. App. at 239, 424 S.E.2d at 879.
277. 202 Ga. App. 629, 414 S.E.2d 902 (1992), rev'd, 262 Ga. 578, 422 S.E.2d 546
(1992), and vacated, 208 Ga. App. 679, 432 S.E.2d 273 (1993).
278. Davis v. State, 262 Ga. 578, 422 S.E.2d 546 (1992).

1993]

CRIMINAL LAW

169

and reported the matter to the sheriff's office to "get them [his parents]
some help."2 79 This statement appears to be the clincher, as the
supreme court found the child to be too immature to give a valid
consent' ° based largely on the fact that the child was so naive that he
actually thought "he would achieve familial harmony, not disharmony,
disruption and the burden of the State's enforcement powers.""' The
State made additional arguments, the strongest of which was that this
was not a search but rather a proper response to an emergency on the
part of the police, and that there were exigent circumstances. 2 The

279. Davis, 262 Ga. at 579, 422 S.E.2d at 548.
280. Id. at 578, 422 S.E.2d at 548. The trial court had the benefit of seeing the child
and presumably hearing him testify, finding that he "appeared to be bright, articulate, and
educated." Davis v. State, 202 Ga. App. 629, 631, 414 S.E.2d 902, 903, rev'd, 262 Ga. 578,
422 S.E.2d 546 (1992). The court of appeals reviewed the trial court's finding under the
totality of circumstances approach of Atkins v. State, 173 Ga. App. 9, 325 S.E.2d 388
(1984), aftd, 254 Ga. 641, 331 S.E.2d 597 (1985). Davis, 202 Ga. App. at 631, 414 S.E.2d
at 903. The court of appeals applied the "any evidence" standard and affirmed. Id. at 632,
414 S.E.2d at 904. The totality of circumstances approach includes the following criteria
for determining the authority of a minor to give consent to search:
whether the minor lived on the premises, whether the minor had a right of access
to the premises and the right to invite others thereto, whether the minor was of
an age at which he or she could be expected to exercise at least minimal
discretion; and whether the officers acted reasonably in believing that the minor
had sufficient control over the premises to give a valid consent to search.
Id. at 632, 414 S.E.2d at 903-04. The supreme court reaffirmed the totality of circumstances approach and criteria for review. Davis v. State, 262 Ga. 578, 581, 422 S.E.2d 546, 549
(1992). However, in applying the same standard they reached a different conclusion.
Most compelling, however, is [the child's] youth .... Most ten-year old children
are incapable of understanding and waiving their own rights, much less those of
their parents. In this case, both the trial court and Court of Appeals evaluated
[the child's] mental age and found that he possessed sufficient maturity to consent
to the seardh.
Id.at 581, 422 S.E.2d at 550. The supreme court then proceeded to find the child too
immature based on his naive belief that his parents would get help. Id. In doing so, the
supreme court did not appear to make a per se ruling that ten-year-olds are never old
enough to consent. It appears that rather than applying the appellate review test of any
evidence (as the court of appeals did) or even a rational finder of fact test, the supreme
court has merely substituted its judgement for that of the trial court. Id.
281. Id. at 581-82, 422 S.E.2d at 550. Anyone with much gut level experience in the
criminal justice system will be able to recall literally dozens of parents who took warrants
against children, spouses against spouses, siblings against siblings, and children against
parents "to get them help." The child's hope for help for his parents is arguably no more
naive than the hope expressed in the opinion that "some good does come from this episode
in the form of rehabilitation ...
,."Id.at 582, 422 S.E.2d at 550. Appellant was already
on probation for a first offender drug conviction. Id. at 578, 422 S.E.2d at 548. To be fair,
though, the state did concede the consent issue. Id. at 581 n.2, 422 S.E.2d at 541 n.2.
282. Id. at 582, 422 S.E.2d at 550.
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court dismissed these arguments in that the child was not in danger
because the child was outside and the police were present; therefore no
emergency existed.'
This is indeed troubling. The court expressed doubt that the officers
had sufficient evidence to obtain a search warrant.'
Presumably,
then, there would not have been sufficient evidence to detain or remove
the child; in itself, one would think, a far more intrusive option. Surely
the police were not authorized by law nor by policy to baby sit on site,
outdoors. And if the police left, the emergency would be re-created. To
say that no emergency existed is to say that drugs are not dangerous to
children. The court should not instruct these officers to tell this child
"we can't help you son" and walk away. They did not instigate this
episode in any way, but responded to a call and acted reasonably. This
is acknowledged, to some extent, by the supreme court in its attempt to
soften the blow with the comment, "[olur decision is intended to imply
no criticism ... of the police .. . ."s We are not dealing directly with
the Fourth Amendment, but rather with an exclusionary rule, the
primary purpose286 of which is not to vindicate the accused (nor the
expectations of a child), but to deter unlawful police activity."s To
apply an exclusionary rule using an existing standard and imply no
criticism of the police is self contradictory. It may also indicate a
problem in the manner in which the courts are applying the rule.
Electronic Surveillance. In Salmon v. State,"' the court of
appeals concluded that the legislature did not intend for O.C.G.A. section
16-11-62(4)2 9 to prohibit the interception of cellular telephone conversations because such conversations are transmitted by "'FM' radio waves

283. Id.
284. Id. at 584, 422 S.E.2d at 551. The child personally "retrieved a mirror with white
powder and a razor blade on it... and a bag of marijuana and some rolling papers." Id.
at 579, 422 S.E.2d at 548. While this occurred after the police entered, the child had
reported the drugs. Id.
285. Id. at 584, 422 S.E.2d at 551.
286. The secondary purpose, "the imperative of judicial integrity," Elkins v. United
States, 364 U.S. 206, 222 (1960) likewise should not be offended where the activity of the
police is not criticized.
287. The exclusionary rule is a "remedy designed to safeguard Fourth Amendment
rights generally through its deterrent effect, rather than a personal constitutional right of
the party aggrieved." United States v. Calandra, 414 U.S. 338, 348 (1974).
288. 206 Ga. App. 469, 426 S.E.2d 160 (1992).
289. O.C.G.A. § 16-11-62(4) (1992) provides: "Itshall be unlawful for:... (4) Any person
intentionally and secretly to intercept by the use of any device, instrument, or apparatus
the contents of a message sent by telephone, telegraph, letter, or by any other means of
private communication."
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for anyone to hear. . ." and therefore "cellular telephone users have no
The court also noted this ruling
justifiable expectation of privacy."'
was "in conformance with the vast majority of jurisdictions."291
However, the General Assembly had the last say when it amended
O.C.G.A. section 16-11-66.1(b) 292 to prohibit just such interceptions.
The court of appeals in Parrisv. State, 3 had a similar issue dealing
with scanner interception of a cordless telephone conversation. The
court of appeals dodged the issue and upheld the warrant obtained with
This year the
the intercepted evidence on the basis of good faith.'
General Assembly codified the procedure for intercepting conversations
by consent when the consenting party is under the age of eighteen in
O.C.G.A. section 16-11-66. 295
The court narrowly construed the Georgia statutory limitation on
seizure of "private papers' 2 in Sears v. State.2 At book-in during
routine inventory, an officer noticed the word "killed" in appellant's
notebook and promptly seized the notebook. Appellant tried to suppress
the notebook as a "private paper," the seizure of which is statutorily
prohibited." The supreme court construed the term "private papers"
to mean only 2papers "covered by [a] privilege (attorney-client, doctorpatient, etc.).

290. Salmon, 206 Ga. App. at 470, 426 S.E.2d at 162.
291. Id.
292. O.C.G.A. § 16-11-66.1(b) (Supp. 1993) provides: "It shall be unlawful for any
person, without the consent of at least one of the parties to the communication,
intentionally to intercept, receive, or assist in intercepting or receiving a communication
transmitted between cellular radio telephones or between any cellular radio telephone and
a landline telephone."
293. 205 Ga. App. 48, 421 S.E.2d 137 (1992).
294. Id. at 50, 421 S.E.2d at 139 (citing United States v. Leon, 468 U.S. 897, 922
(1984)). But see Gary v. State, 262 Ga. 573, 422 S.E.2d 426 (1992).
295. O.C.G.A. § 16-11-66(b), (c) (Supp. 1993).
296. O.C.G.A. § 17-5-21(aX5), (b) (1990) authorizes the issuance of search warrants for:
(a)...
(5) Any item, substance, object, thing, or matter, other than the privatepapers
of any person, which is tangible evidence of the commission of the crime for which
probable cause is shown.
(b) When the peace officer is in the process of effecting a lawful search, nothing
in this Code section shall be construed to preclude him from discovering or seizing
...any item, substance, object, thing, or matter, other than the privatepapers of
any person, which is tangible evidence of the commission of a crime against the
laws of this state.
(emphasis added).
297. 262 Ga. 805, 426 S.E.2d 553 (1993).
298. Id. at 806, 426 S.E.2d at 556.
299. Id. at 807, 426 S.E.2d at 556.
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Expectation of Privacy. In Jackson u. State00 the county
medical examiner conducted an autopsy of a stillborn fetus without the
consent of the mother appellant. Appellant had reported she was beaten
by her boyfriend before the stillbirth. Though the mother declined an
autopsy, the medical examiner did one anyway pursuant to the Georgia
Death Investigation Act."0 1 Blood tests revealed the presence of
metabolites of cocaine in the fetus' bloodstream. Based on the blood
tests, the mother appellant was charged with possession of cocaine.3 2
The court of appeals affirmed the trial court in upholding the admissibility of the evidence. The court of appeals first held that appellant had
only a quasi-property interest and did not have a reasonable expectation
of privacy in the body of the fetus. 33 Next the court held that the
State had a "compelling interest in investigating the cause of death" as
a possible feticide.' 4 The court then held the medical examiner had
a duty to investigate the death of this "person" under the Georgia Death
Investigation Act.305 The court further ruled the stillborn fetus was a
"person" for purposes of that Act." Finally, the court ruled that the
medical examiner's investigation was not an activity involving law
enforcement and therefore the results of the search were not susceptible
to the exclusionary rule.0 7 Judge Beasley wrote a lengthy dissent in
which she finds fault with each of these rulings.' °
Warrants. In Smith v. State' a magistrate issued a search
warrant for what turned out to be the wrong apartment. When the
officers discovered the error before service of the warrant, they returned
to the court to attempt to get the magistrate to make a correction. The
original issuing magistrate was not present, but another magistrate

300.
301.
302.
303.

208 Ga. App. 391, 430 S.E.2d 781 (1993).
O.C.G-A. § 45-16-20 to -48 (1990).
Jackson, 208 Ga. App. at 391, 430 S.E.2d at 782.
Id. at 393, 430 S.E.2d at 783.
304. Id O.C.GA. § 16-5-80 (1992) provides:
(a) A person commits the offense of feticide if he willfully kills an unborn child
so far developed as to be ordinarily called "quick7 by any injury to the mother of
such child, which would be murder if it resulted in the death of such mother.
(b) A person convicted of the offense of feticide shall be punished by imprisonment for life.
305. Jackson, 208 Ga. App. at 393, 430 S.E.2d at 783.
306. Id. at 394, 430 S.E.2d at 784.
307. Id.
308. Id. at 395-96, 430 S.E.2d at 785-86 (Beasley, J., concurring in part, dissenting in
part).
309. 205 Ga. App. 848, 424 S.E.2d 60 (1992).
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authorized and initialed the correction of the warrant after the officer
swore to the truth of the contents of the affidavit. 1 ' The court of
appeals upheld this make shift procedure as "reasonable and prop31
er."
Motion to Suppress. The state claimed it concluded the search in
Baez v. State312 incident to serving a valid arrest warrant. However,
the state did not produce the warrant nor account for its whereabouts.
The court chastised the state for "wast[ing] judicial resources by
proceeding in a prosecution based on challenged evidence, with no
intention of producing a lawful arrest warrant." 13 The court further
pointed out that the burden was on the state to prove the validity of the
search." 4 Having neither proven the warrant nor accounted for its
absence, the court of appeals concluded it did not exist and therefore the
search was unlawful.315 O.C.G.A. section 17-5-30(b) requires that a
motion to suppress "be in writing and state facts showing that the
search and seizure were unlawful."1 6 When a motion to suppress does
not comply with this requirement, the court may dismiss the motion
without a hearing on the evidence. 17
However, in Stanley v.
State,31 the trial court erred in dismissing the motion to suppress
without considering the factual allegations in appellant's brief accompanying the motion to suppress. The appellant's motion and accompanying
brief adequately apprised the state of what type of search was involved,
"which witnesses to bring to the hearing on the motion, and the legal
issues to be resolved at that hearing."1 9
The trial court did not err in State v. Marcus20 by rehearing and
granting a motion to suppress that another judge had previously heard
and denied, 321 even though the state offered no new evidence or new

310. Id. at 849, 424 S.E.2d at 61.
311. Id.
312. 206 Ga. App. 522, 425 S.E.2d 885 (1992).

313. Id. at 526, 425 S.E.2d at 888.
314. Id., 425 S.E.2d at 889.
315. Id. at 527-28, 425 S.E.2d at 889-90.
316. O.C.G.A. § 17-5-30(b) (1990).
317. Taylor v. State, 19 Ga. App. 678, 399 S.E.2d 213 (1990); Ferrell v. State, 198 Ga.
App. 270, 40'1 S.E.2d 301 (1991).
318. 206IGa. App. 125, 424 S.E.2d 90 (1992).
319. Id. at 125,424 S.E.2d at 91 (quoting Lavelle v. State, 250 Ga. 224,227,297 S.E.2d
234, 237 (1982)).
320. 206 Ga. App. 385, 425 S.E.2d 351 (1992).
321. Id. at 385, 425 S.E.2d at 352.
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law in support of the motion, because "the goal is to secure the ends of
justice."322
Under McGinnis v. State323 it is prejudicial error to hold an evidentiary suppression hearing in defendant's absence unless: (1) the
defendant waives his presence, (2) defense counsel waives defendant's
presence when the waiver is done in defendant's presence, or (3)
defendant subsequently acquiesces."'
Good Faith. In Munson v. State,' the court of appeals assumed
without deciding that the affidavit for the search warrant and therefore
the search warrant itself was invalid. 6 Nevertheless, citing United
States v. Leon,3 27 the court affirmed the search, finding that "the
exclusionary rule has.., been modified so as not to bar the admission
of evidence seized in reasonable, good faith reliance on a search warrant
that is subsequently held to be defective."3 2' The court of appeals
decided a number of cases accordingly this year and in years past.329
The so-called "good faith" rule is now a thing of the past in Georgia.
In Gary v. State,33 the supreme court granted certiorari "to determine
a question of first impression in Georgia: whether the 'good faith'
exception to the exclusionary rule enunciated in United States v. Leon
is applicable as a matter of state law in Georgia."' 31 Noting that
Georgia's exclusionary rule is codified and not merely judicially created,
the supreme court held that the Leon "good faith" exception could not
apply under Georgia's statutory exclusionary rule.3 2 The state argued
that a good faith execution of a warrant should be interpreted as being

322.
323.
324.
325.

Id. at 386, 425 S.E.2d at 352.
208 Ga. App. 354, 430 S.E.2d 618 (1993).
Id. at 357-58, 430 S.E.2d at 622-23.
Munson v. State, 206 Ga. App. 76, 424 S.E.2d 290 (1992), cert.granted, vacated,

and remanded, -

Ga.

-,

428 S.E.2d 71 (1993).

326. 206 Ga. App. at 77, 424 S.E.2d at 291.
327. 468 U.S. 897, 905 (1984).
328. Munson, 206 Ga. App. at 77, 424 S.E.2d at 291 (quoting Adams v. State, 191 Ga.
App. 916, 916, 383 S.E.2d 378, 378 (1989)).
329. Parris v. State, 205 Ga. App. 48, 421 S.E.2d 137 (1992); State v. Morris, 198 Ga.
App. 441, 402 S.E.2d 288 (1991); Hamil v. State, 198 Ga. App. 869, 403 S.E.2d 828 (1991).
330. Gary v. State, 262 Ga. 573, 422 S.E.2d 426 (1992).
331. Id., 422 S.E.2d at 427 (emphasis added).
332. Id. at 574,422 S.E.2d at 428. See O.C.G.A. § 17-5-30 (1990) that provides in part:
A defendant aggrieved by an unlawful search and seizure may move ... to
suppress as evidence anything so obtained on the grounds that: ... (2) [tlhe
search and seizure with a warrant was illegal because ... there was not probable
cause for the issuance of the warrant ...

(b) ...

[i]f the motion is granted the

property.., shall not be admissible in evidence against the movant in any trial.
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a legal search and seizure under the language of Georgia's statute.'
The supreme court declined to so interpret the language of the statute,
noting that to do so would be 'tantamount to judicial legislation." 4
The supreme court held there was insufficient probable cause in the
affidavit, and therefore the search was illegal. 3 5 This rule would also
apply in the case of warrant searches when the warrant is insufficient
on its face or the warrant is illegally executed.3 ' It is not clear what
the effect of this opinion would be on search warrants defective for more
technical reasons.3 7
Finally, the standard of appellate review of a ruling in a motion to
suppress is not the "rational finder of fact" test under Jackson v.
Virginia. 38 Instead, it is the "any evidence" test.3 9
Identification. A defendant has a right to counsel at any postindictment lineup.," However, this right is "offense specific" under
Phillips v. State.3"
In Phillips the state had previously indicted
defendant for an unrelated burglary charge. That did not entitle him to
counsel for a lineup for a rape charge of which he was a suspect and for
which he had not yet been indicted.342
Is the defendant entitled to a pretrial lineup? Possibly under some
circumstances, but not under those in Hunt v. State.43 Appellant
requested a re-trial lineup for the undercover agent who was to identify
him at trial. Approximately three months had passed since the sale, and
identity was a crucial part of the State's case. The trial court denied the
pretrial lineup.3' The court of appeals affirmed, but noted that some

333. Gary, 262 Ga. at 575, 422 S.E.2d at 428.
334. Id., 422 S.E.2d at 429.
335. Id. at 577, 422 S.E.2d at 430.

336.

O.C.GA. § 17-5-30(aX2) (1990).

337. E.g., Contreras v. State, 242 Ga. 369, 249 S.E.2d 56 (1978), which predated Leon,
dealt with warrants issued by a magistrate paid on the fee system. Connally v. Georgia,
429 U.S. 245 (1977), struck down such warrants. The Cohnally decision was applied
prospectively, that is it was not applicable to searches which took place before the date of
that decision because the "law enforcement officials relied in good faith, on" Georgia
statutory authorization for such warrants. Contreras,242 Ga. at 372, 429 S.E.2d at 558.
338. 443 U.S. 307 (1979).
339. Wells v. State, 206 Ga. App. 513, 426 S.E.2d 231 (1992).
340. Un ited States v. Wade, 388 U.S. 218 (1967).
341. 204 Ga. App. 698,700,420 S.E.2d 316,319 (1992) (citing McNeil v. Wisconsin, 111
S. Ct. 2204 (1991)).
342. Id.
343. 204 Ga. App. 799, 420 S.E.2d 656 (1992).
344. Id. at 801, 420 S.E.2d at 659.
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jurisdictions recognize such a procedure.," The denial of a pre-trial
lineup was not error because no evidence of an impermissibly suggestive
photographic lineup was introduced nor did there appear to be any doubt
surrounding the in court identification by the agent.' 4 This may be
an area for future development.
Defendant's Statements. Officers frequently walk a thin line in
interviews with an accused, sometimes intentionally. It is the nature of
the business. Two cases fell on either side of the "right to counsel" line.
In Rogers v. State"7 officers were conducting a custodial investigation
with appellant. The officers advised appellant of his constitutional
rights and gave him a Miranda'4 form to sign. Appellant responded
he "wasn't going to sign any type of paperwork at this time," but he did
not ask for an attorney or refuse to answer questions.4 9 The court of
appeals found no error in the trial court's determination that appellant's
subsequent statement was admissible. 5 ' On the other hand, in
Simmons v. State35 ' after the detectives advised appellant of his
Miranda rights, at some point appellant responded "I better talk to an
attorney."'52 The court held that the officers "should have known that
[the subsequent conversation between detectives in appellant's presence
was] reasonably likely to elicit an incriminating response" from3
appellant and therefore constituted prohibited interrogation.
Admission of appellant's statement was error.3 4 In State v. Armstead, 55 the court held that an accused may not be compelled to give
a handwriting exemplar under the Georgia Constitution35 even though
one could be compelled to do so under the Fifth Amendment to the
United States Constitution.357 In two other cases, Hambrick v.
State3" and Brown v. State, 59 appellants gave handwriting exem-

345. Id. (citing In the Interest of W.C., 426 A.2d 50 (N.J. 1981)).
346. Id.
347. 205 Ga. App. 739, 423 S.E.2d 435 (1992).
348. Miranda v. Arizona, 384 U.S. 436 (1966).
349. 205 Ga. App. at 742, 423 S.E.2d at 438.
350. Id. at 744, 423 S.E.2d at 439.
351. 206 Ga. App. 197, 424 S.E.2d 794 (1992).
352. Id. at 200, 424 S.E.2d at 798.
353. Id. at 201, 424 S.E.2d at 798.
354. Id.
355. 152 Ga. App. 56, 262 S.E.2d 233 (1979).
356. GA. CONST. art. I, § 1, para. 16 provides: "no person shall be compelled to give
testimony tending in any manner to be self-incriminating.'
357. Gilbert v. California, 388 U.S. 263 (1967).
358. 204 Ga. App. 668, 420 S.E.2d 308 (1992).
359. 262 Ga. 833, 426 S.E.2d 559 (1993).
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plars at the State's request.s ° In Hambrick the court of appeals
decided the exemplar was given voluntarily."1 In Brown the supreme
court held the error harmless because the exemplar was not used.362
Both cases miss the boat. In each case the defendant had taken the
stand voluntarily to testify: in Hambrick during the trial of the
case,' in Brown at a hearing on the admissibility of statements.'
Having done so, they can be compelled to give handwriting exemplars
just as they can be compelled to answer questions on cross examination. " 6
In a five to four decision, the court of appeals in Adcock v. States
upheld the admissability of a transcript of appellant's testimony from a
previous civil trial.367 Appellant sued her father for paternity and
child support. In her complaint, she admitted the incestuous relationship, but it was outside the four year statute of limitations. At a
temporary hearing, the trial judge questioned her about subsequent
sexual relations with her father within the statute of limitations. Her
attorney moved to advise her of her rights, but the trial court advised
that "she might as well dismiss her lawsuit" if she took the Fifth
Amendment. Appellant answered the questions with incriminatory
statements. 3" She was later indicted along with her father, tried and
convicted for incest. At the trial her incriminatory statement was
admitted over her objection. The court of appeals affirmed on the
determination that when the statements were made, appellant was not
in custody, she was represented by counsel, and she had voluntarily filed

360. Id. at 837, 426 S.E.2d at 563; Hambrick, 204 Ga. App. at 669, 420 S.E.2d at 310.
361. Hambrick, 204 Ga. App. at 670-71, 420 S.E.2d at 311.
362. Brown, 262 Ga. at 837, 426 S.E.2d at 563.
363. Hambrick, 204 Ga. App. at 670, 420 S.E.2d at 311.
364. Brown, 262 Ga. at 837, 426 S.E.2d at 563.
365. Leonard v. State, 146 Ga. App. 439, 426 S.E.2d 450 (1978). Leonard, addressing
both the United States and Georgia constitutional protections, held:
A defendant in a criminal case who voluntarily testifies in his own behalf, waives
completely his privilege under the Fifth Amendment .... Furthermore, when a
defendant voluntarily takes the stand in his own behalf and testifies as to his guilt
or innocence as to a particular offense, "[hlis waiver is not partial; having once
cast aside the cloak of immunity, he may not resume it at will, whenever crossexamination may be inconvenient or embarrassing." "His voluntary offer of
testimony upon any fact is a waiver as to all other relevant facts because of the
necessary connection between all."
See also Carter v. State, 161 Ga. App. 734, 288 S.E.2d 749 (1982) (defendant after taking
the stand was properly compelled to produce documents).
366. 208 Ga. App. 346, 430 S.E.2d 606 (1993).
367. Id. at 350, 430 S.E.2d at 610.
368. Id. at 347-48, 430 S.E.2d at 608.
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the lawsuit." The court stated, "[ilt is nonsensical to assume that one
can file a civil suit based on criminal conduct and not be questioned
regarding the relevant facts to the suit.3 70 Judge Beasley wrote a
strong dissent joined by Judges Pope, McMurray and Cooper.371 She
questioned the relevancy of appellants subsequent sexual relations with
her father, and further noted that the threat of the economic sanction of
dismissal of appellant's suit compelled the statement. 372 Finally,
though appellant was represented by counsel, she did not know she
could refuse to answer the judge's questions. 73 For whatever consolation it may be, she won her paternity and child support lawsuit.374
Bond. The procedure for a discretionary bond hearing 75 was
clarified in Ayala v. State.376 The supreme court held that "the
defendant has the burden of producing evidence on community ties" and
of showing that he "poses no significant risk of fleeing, threatening the
community, committing another crime or intimidating a witness."37
This may be done by producing evidence of "defendant's length and
character of residence in the community, employment status and history,
past history of responding to legal process, and prior criminal record."378 Once the defendant meets this burden the State has the
burden of persuasion of:

369. Id. at 349-50, 430 S.E.2d at 609.
370. Id. at 350, 430 S.E.2d at 609.
371. Id.
372. Id. at 350-51, 430 S.E.2d at 609-10.
373. Id. at 353, 430 S.E.2d at 612.
374. Id. at 348, 430 S.E.2d at 608.
375. O.C.G.A. § 17-6-1 (1990 & Supp. 1993) provides that certain offenses including
murder:
are bailable only before a judge of superior court ....
(e) A court shall be authorized to release a person on bail if the court finds that
the person:
(1) Poses no significant risk of fleeing from the jurisdiction of the court or
failing to appear in court when required;
(2) Poses no significant threat or danger to any person, to the community, or
to any property in the community;
(3) Poses no significant risk of committing any felony pending trial; and
(4) Poses no significant risk of intimidating witnesses or otherwise
obstructing the administration of justice.
O.C.G.A. § 17-6-1(a)(2), (e) (1990 & Supp. 1993). The court must make specific findings.
Lane v. State, 247 Ga. 387, 389, 276 S.E.2d 644, 645 (1981).
376. Ayala v. State, 262 Ga. 704, 425 S.E.2d 282 (1993).
377. Id. at 704, 425 S.E.2d at 283.
378. Id. at 705, 425 S.E.2d at 284.
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proving by a preponderance of the evidence that the trial court should
deny bail either to secure the defendant's appearance in court or to
protect the community. Depending on the quality of the defendant's
evidence, the State may not need to present any evidence to carry its
burden of persuasion.""'
Representation by Counsel. In Houston v. State,"a appellant
appeared at trial without an attorney. More than a year earlier the
judge had instructed appellant to hire a lawyer because the public
defender had determined appellant was not indigent. The court denied
appellants request for an appointed lawyer or for a continuance so
appellant could hire an attorney. The record reflected no evidence that
the court itself inquired into appellant's financial situation, nor into
whether the absence of an attorney was a matter beyond defendant's
control.8 ' Therefore the court of appeals reversed, holding that the
trial judge has a duty to delay the proceeding long enough to determine
whether the defendant has acted with reasonable diligence." 2
Usually a criminal defendant has the right to represent himself. 3
However, in Williams v. State,' the court of appeals held that it was
not error for the trial judge to refuse to let appellant "frivolously change
his mind in midstream." 35
After the trial had begun, defendant
Such a request should be honored when
sought to, proceed pro se.'
made before trial, after a hearing on defendant's knowing and intelligent
waiver; but in Williams "appellant had not unequivocally asserted his
right to represent himself prior to the commencement of the trial." s7
In Fleming v. State,"' the supreme court established a rule that one
lawyer could not represent two codefendants, both of whom are charged
with murder, when the.State is seeking the death penalty against both
defendants.'
This per se disqualification is not applicable in cases

379.
380.
381.
382.
383.
S.E.2d
384.

Id. at 706, 425 S.E.2d at 285.
205 Ga. App. 703, 423 S.E.2d 431 (1992).
Id. at 703-04, 423 S.E.2d at 431-32.
Id. at 704, 423 S.E.2d at 432.
Fat~etta v. California, 422 U.S. 806 (1975); Seagraves v. State, 259 Ga. 36, 376
670 (1989).
207 Ga. App. 595, 428 S.E.2d 648 (1993).

385. Id. at 596,428 S.E.2d at 649 (quoting Clarkv. State, 145 Ga. App. 119,243 S.E.2d
97 (1978)).
386. Id. at 595, 428 S.E.2d at 648.

387. Id. at 596, 428 S.E.2d at 649.
388. 246 Ga. 90, 270 S.E.2d 185 (1980), cert. denied, 449 U.S. 904 (1980).
389. 246 Ga. at 96 n.3, 270 S.E.2d at 190 n.3 (Hill, J., concurring). The reason for the
rule was that since it was unlikely that both defendants would be the actual perpetrator
an attorney representing both codefendants could not freely recommend that either of his
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such as Zant v. Hills ' in which only one codefendant was charged with
a capital felony. 9 1
In a revocation case, 92 the court of appeals applied the rule from
Gagnon v. Scarpelli' and Elkins v. State' to determine if the trial
court erred in not providing appellant with appointed counsel. 95 The
court of appeals pointed out that the record was "replete with evidence
of the appellant's mental incapacity" and that the "acknowledgement
section of the petition to revoke appellant's probation is vague and does
not adequately inform an indigent person.., that they may request that
the court appoint counsel for them. 3" The court therefore remanded
the case 397
to determine whether appellant knowingly waived his right to
counsel.

May the State subpoena defense counsel to testify to nonprivileged
matters in the trial of defendant? Shelton v. State... addressed this
question but did not provide much in the way of answers. On appeal of
the trial court's refusal to quash a subpoena, the court of appeals
reversed the trial court's decision that the State could call defense
counsel in rebuttal and to qualify a document. 9 The court of appeals
reversed because the State had not shown the necessity of the subpoena

clients testify in his own behalf because the testimony of each would probably implicate the
other. Id.
390. 262 Ga. 815, 425 S.E.2d 858 (1993), petition for cert. filed, (June 1, 1993).
391. Id. at 816, 425 S.E.2d at 860.
392. Adams v. State, 207 Ga. App. 508, 428 S.E.2d 613 (1993).
393. 411 U.S. 778 (1973).

394. 147 Ga. App. 837, 250 S.E.2d 535 (1978).
395. Adams, 207 Ga. App. at 508, 428 S.E.2d at 614.
396. Id. at 510, 428 S.E.2d at 615.
Presumptively, it may be said that counsel should be provided in cases where,
after being informed of his right to request counsel, the probationer or parolee
makes such a request based on a timely and colorable claim (i) that he has not
committed the alleged violation of the conditions upon which he is at liberty; or
(ii) that, even if the violation is a matter of public record or is uncontested, there
are substantial reasons which justified or mitigated the violation and make
revocation inappropriate, and that the reasons are complex or otherwise difficult
to develop or present. In passing on a request for the appointment of counsel, the
responsible agency also should consider, especially in doubtful cases, whether the
probationer appears to be capable of speaking effectively for himself. In every case
in which a request for counsel at a preliminary or final hearing is refused, the
grounds for refusal should be stated succinctly in the record.
Id. at 508-09,428 S.E.2d at 614 (quoting Elkins v. State, 147 Ga. App. 837,838,250 S.E.2d
535, 536 (1978)).
397. Id. at 511, 428 S.E.2d at 616.
398. 206 Ga. App. 579, 426 S.E.2d 69 (1992).
399. 1L at 579, 426 S.E.2d at 70.
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to get defense counsel to court as defense counsel would be there anyway
Furthermore, the State did not show the
to defend his client.'
necessity of defense counsel's testimony by showing it could not get the
same information elsewhere. 4° ' The court noted that calling defense
counsel as a witness would seriously hamper counsel's effectiveness and
therefore could only be done, if at all, as a last resort. 2 Beyond that,
the court declined to give an advisory opinion other than that "it is clear
...

that counsel cannot be compelled to be a witness against his client

to contradict him while representing him at trial." °3
Effective Assistance of Counsel. The courts were inundated with
scores of allegations of ineffective assistance of counsel. For the most
part, these challenges were to little avail. An actual finding of
ineffective assistance of counsel occurred in Bryant v. State.4°4 In
order to prevail on appeal, the defendant must show that the deficiency
of trial counsel prejudiced his defense. 4°5 Appellant carried this burden
in Bryant!by showing that defense counsel failed to object to evidence of
similar transactions, to the improper manner in which the state
presented such evidence, and to inflammatory questions. 4 06 The
conviction was reversed, basically because the prosecutor ran roughshod
over a defense counsel who did not properly object.
It was not ineffective assistance of counsel for defendant's attorney in
Stephenson v. State4 7 to try to dissuade his client from lying and to
not call his client as a witness. 4° The court of appeals held that the
attorney's conduct fell within the wide range of professional responses
49
to threatened client perjury acceptable under the Sixth Amendment. 1
The court further noted that"[tihere is no right whatever-constitutional
or otherwise-for a defendant to use false evidence." 1 In Avans v.
State, u the court of appeals held:
The question of whether the admission of reliable-but-illegally seized
evidence can ever satisfy the "prejudice" component of the requisite test

400.
401.
402.
403.
404.

Id. at 581, 426 S.E.2d at 71.
Id.
Id. at 582, 426 S.E.2d at 72.
Id.
204 Ga. App. 856, 420 S.E.2d 801 (1992).

405. Brown v. State, 257 Ga. 277, 357 S.E.2d 590 (1987).
406. By-ant, 204 Ga. App. at 858-59, 420 S.E.2d at 803-04.

407. 206 Ga. App. 273, 424 S.E.2d 816 (1992).
408. Id. at 275, 424 S.E.2d at 818.
409. Id. at 274, 424 S.E.2d at 818 (citing Nix v. Whiteside, 475 U.S. 157 (1986)).
410. Id. at 275, 424 S.E.2d at 818 (quoting Nix, 475 U.S. at 173-74).
411. 207 Ga. App. 329, 427 S.E.2d 826 (1993).
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for ineffectiveness claims appears to be [still] unresolved. However, it
is clearly settled that the mere "failure to file a suppression motion
does not constitute per se ineffective assistance of counsel." 12
In this case, since the State could have proved every element of the
offense even if a motion to suppress had been granted, there was no
showing of the prejudice element. 4'3
Who decides whether to submit the issue of a lesser included offense
to the jury--defense counsel or the defendant? In Van Alstine v.
State414 the supreme court rejected the commentary to the American
Bar Association Standard" 5 and held the decision must be made by
counsel because the decision is "often based on legal complexities only
the most sophisticated client could comprehend, not unlike the tactical
decisions involved regarding the assertion of technical defenses." 4 6
However, the court held that it was "critically important for defense
lawyers in a jury trial to consult fully with accuseds in such vital
matters as the decision whether to pursue an 'all or nothing' defense and
whether to request the lesser included offenses."' 7 In Van Alstine,
though, there was little formal consultation on the issue. There was no
418
evidence appellant would have opted for the lesser included offense.
The court concluded, "the charge was declined pursuant to an informed
strategic choice by trial counsel which comported with appellant's strong
feelings about the justification defense."' 9

412. Id. at 331, 427 S.E.2d at 829.
413. Id.
414. 263 Ga. 1, 426 S.E.2d 360 (1993).
415. Section 5.2 provides:
Control and direction of the case. (a) Certain decisions relating to the conduct of
the case are ultimately for the accused and others are ultimately for defense
counsel. The decisions which are to be made by the accused after full consultation
with counsel are: (i) what plea to enter; (ii) whether to waive jury trial; [and] (iii)
whether to testify in his [or her] own behalf. (b) The decision on [what] witnesses
to call, whether and how to conduct cross-examinations, what jurors to accept or
strike, what trial motions should be made, and all other strategic and tactical
decisions are the exclusive province of the lawyer after consultation with his
client.
STANDING

COMMITTEE ON ASSOCIATION

STANDARDS

FOR CRIMINAL JUSTICE, A.B.A.

STANDARDS FOR CRIMINAL JUSTICE, Standard 4-5.2 (1974). The commentary provides:

"because this decision [whether to submit a lesser included offense] is so important as well
as so similar to the defendant's decision about the charges to which to plead, the defendant
should be the one to decide whether to seek submission to the jury of lesser included
offenses." Id. at 4-68.
416. Van Alstine, 263 Ga. at 3, 426 S.E.2d at 363.
417. Id. at 4, 426 S.E.2d at 363.
418. Id.
419. Id.
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There were a number of cases that dealt with the procedural aspect of
reviewing effectiveness of counsel at various stages of posttrial proceedings. If the issue is not raised by new counsel at the "first possible stage
of post conviction review," then it is waived and may not be considered
on direct appeal.42 The problem has generally been that there are so
many variable stages and circumstances under which new counsel or the
appellant raise the issue that no one rule seems to be able to address all
circumstances.4 21
The difficulty in dealing with this subject can best be summarized by
Judge Pope's special concurrence in King v. State422 in which he quoted
Justice Fletcher's observation that because of appellate cases from both
courts, the issue has become "a confusing tangle of procedural rules
regarding. when to assert a claim of ineffective assistance of counsel."4 Judge Pope went on to point out several inconsistencies and
"muddy waters."424 Judge Pope suggested making a determination of
effectiveness as a matter of course in every criminal trial.425 However,

420. Hill v. State, 207 Ga. App. 65, 68, 426 S.E.2d 915, 919 (1993) (citing Johnson v.
State 259 Ga. 428, 383 S.E.2d 115 (1989); Thompson v. State, 257 Ga. 386, 359 S.E.2d 664
(1987)).
421. See Daniel v. State, 205 Ga. App. 737, 423 S.E.2d 432 (1992) (new counsel tried
but failed to :amend enumerations of error already filed in the appellate court, seeking a
reversal under Smith v. State, 255 Ga. 654, 341 S.E.2d 5 (1986)); But see Vick v. State, 205
Ga. App. 600, 423 S.E.2d 46 (1992) (same issue was 'raised" by trial counsel and by State
Bar complaint with the court remanding with numerous hypothetical directions); See
Queen v. State, 207 Ga. App. 138, 427 S.E.2d 107 (1993) (ad hoc and may not have any
precedential value); Brady v. State, 207 Ga. App. 451, 428 S.E.2d 373 (1993); King v.
State, 208 Ga. App. 77, 430 S.E.2d 640 (1993) (specifically overruling the following:
Buchanan v. State, 200 Ga. App. 416, 408 S.E.2d 721 (1991); Williams v. State, 202 Ga.
App. 650, 415 S.E.2d 67 (1992); and Lee v. State, 205 Ga. App. 659, 423 S.E.2d 29 (1992))
(relying on Parish v. State, 194 Ga. App. 760, 391 S.E.2d 797 (1990), remand granted on
direct appeal even though no motion for new trial filed before appeal).
422. 208 Ga. App. 77, 430 S.E.2d 640 (1993).
423. Id. at 79, 430 S.E.2d at 642 (Pope, J., concurring) (quoting Maxwell v. State, 262
Ga. 541, 543, 422 S.E.2d 543, 545 (1992) (Fletcher, J., concurring)).
424. Id.
425. Id. at 81, 430 S.E.2d at 643.
The ti me has come to unweave "the incredible tangle of special rules of
procedure that apply when [an ineffective assistance of counsel] claim is asserted."
Maxwell, 262 Ga. at 543, 422 S.E.2d at 545 (Fletcher, J., concurring specially).
The best solution would be to implement a procedure, through the enactment of
appropriate legislation, whereby the trial court would determine the effectiveness
of counsel as a matter of course following every criminal trial in this state. This
would obviate the need for the myriad of procedural rules, promote judicial
economy by halting the practice of shuffling these cases back and forth between
the lower and appellate courts, and most importantly, would allow these claims
to be considered in the appropriate forum at the "earliest practicable moment."
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no solution appears to be in sight. Judge Beasley agreed a problem
exists but felt Judge Pope's solution would "bog down the system." 26
She would merely enforce the principle enunciated in Smith v. State,42
that the claim must be raised "at the earliest practicable moment" with
the "clear sanction of waiver."42 Unfortunately, that is the rule we
are operating under now, and with the various other precedents and
interpretations, it is not getting any clearer. The result is cases like
Watkins v. State.'"9 In Watkins the court of appeals, under the
auspices of an ineffective counsel claim, reviewed the merits of every
imaginable enumeration of error, most of which would have been
otherwise waived at trial by failure to object. ° We may be witnessing the death of the contemporaneous objection rule.
Grand Jury. The nice try award goes to the appellant in Mapp v.
State,431 who thought it unfair that while his former brother-in-law
could appear before the grand jury as a witness against him, he was
denied the opportunity to appear in his own behalf.41 2 The court held
a "criminal defendant had no right to appear [before the grand
33

jury]. 4

In Ward v. State,4 once again the court of appeals invalidated an
indictment because the grand jury was told to reappear by the district
attorney and the grand jury was not resummoned, recharged, or
resworn." 5 This was all contrary to the holding in State v. Byrd. 6
This matter may have finally been put to rest, at least in part by State
v. Grace,"7 wherein the supreme court held there was no obligation to
reswear or recharge the grand jury.43
Pleas in Bar: Jeopardy. The following cases deal only with one
aspect of double jeopardy, its function as a procedural bar against

Id. (Pope, C.J., concurring specially).
426. Id. at 82, 430 S.E.2d at 643 (Beasley, J., concurring).

427. 255 Ga. 654, 656, 341 S.E.2d 5, 7 (1986).
428. King, 208 Ga. App. at 82, 430 S.E.2d at 644.
429. 206 Ga. App. 575, 426 S.E.2d 26 (1992).
430. Id.
431. 204 Ga. App. 647, 420 S.E.2d 615 (1992).
432. Id. at 647, 420 S.E.2d at 617.
433. Id. at 648, 420 S.E.2d at 617.
434. 205 Ga. App. 485, 423 S.E.2d 22 (1992).
435. Id. at 485, 423 S.E.2d at 22-23.
436. 197 Ga. App. 661, 399 S.E.2d 267 (1990), overruled by, Grace v. State, 263 Ga. 220,
430 S.E.2d 583 (1993).
437. 263 Ga. 220, 430 S.E.2d 583 (1993) (decided after the survey period).
438. Id. at 221, 430 S.E.2d at 584.
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multiple prosecutions. 9 In Miller v. State,'0 the trial court granted
the state's motion for a mistrial. Defense counsel, despite repeated
instructions from the court, "continued injection ... of irrelevant and
prejudicial matters in the trial.""' The court had "considered the
possibility of cautionary instructions to the jury, but concluded that
conditions created by the defense made an impartial verdict impossible."" 2 The court of appeals held the trial court was "best situated
intelligently to make such a decision" and upheld the denial of the plea
on bar.443
In a case with a vastly different result, the trial judge in Foody v.
State,' declared a mistrial sua sponte after holding defense counsel
in contempt and incarcerating him.4" The court held it was error to
deny the plea in bar of the new trial because the trial court had not
offered the defense an "opportunity to object and to suggest alternatives
to the mistrial."
There was also no evidence that the court had no
other choice, such as incarcerating defense counsel only after conclusion
of the trial."7 Whether or not there can be a new trial is determined
by whether there was a "manifest necessity for the mistrial, or the ends
of public justice would otherwise be defeated."
Since the trial judge
did not consider any alternatives, manifest necessity for the mistrial
could not be shown; therefore, it was error to deny appellants plea in
bar." 9
If one is convicted of kidnapping with bodily injury in one county, can
one be convicted of rape in another county, when the rape was the bodily
injury in the kidnapping conviction? This is a simplification of the facts
in State v. Sallie.'0 The answer is yes under the Fifth and Fourteenth
Amendments 451 but no under Georgia law.' 2 This case offers a

439. U.S. CONST. amend. V; GA. CONST. art. I, § 1, para. 18; O.C.G.A. § 16-1-8 (1992).
440. 204 Ga. App. 562, 420 S.E.2d 12 (1992).
441. Id. at 565, 420 S.E.2d at 14.
442. Id.
443. Id.
444. 205 Ga. App. 666, 423 S.E.2d 423 (1992).
445. Id. at 666, 423 S.E.2d at 423.
446. Id. at 667, 423 S.E.2d at 424 (quoting Burleson v. State, 259 Ga. 498, 348 S.E.2d
659 (1989)).
447. Id.
448. Id. at 666-67, 423 S.E.2d at 424 (quoting United States v. Dinitz, 424 U.S. 600,
606-07 (1976)).
449. Id. at 668, 423 S.E.2d at 425.
450, 206 Ga. App. 732, 427 S.E.2d 11 (1992).
451. Potts v. State, 261 Ga. 716, 410 S.E.2d 89 (1991), cert. denied, 112 S. Ct. 3040
(1992).
452. O.C.G.A. § 16-1-6 (1) provides:
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lengthy analysis that points out many pitfalls for the prosecutor in
drawing indictments. 453 The court recognized previous cases that were
distinguishable because they were decided under federal constitutional
principles and not under Georgia law, which offers greater protection.4" 4 Specifically the court held:
[t]hat the venue of the sex offenses was with another county does not
vitiate this result, as it is the state, the single sovereign, which is
prohibited from double conviction and sentence. O.C.G.A. 16-1-7 (a).
Thus it behooves prosecutorsin such cases to coordinatelocal prosecutorial efforts with prosecutors of other counties.4

Speedy Trial. It is hard to imagine how a procedure that has been
with us as long as a "demand for speedy"' trial could give rise to so
many novel issues at this late date. In Smith v. State,45 7 two terms
had already run before appellant was even arraigned. Thereafter
appellant filed a demand for speedy trial. When he was not tried within
two more terms he moved for acquittal."5 The court of appeals
rejected appellant's contention that the terms for the filing of a demand
for speedy trial should not commence until after arraignment; therefore
his demand for speedy trial was "untimely and ineffective." 59 In Scott
v. State,4 appellant had filed a demand for speedy trial in his state
court case. Appellant moved for discharge and acquittal when he had
not been tried in over two terms of court. The State countered that
there had been no jury trials held in state court during that time.
Unfortunately for the State, there had been jurors impanelled in
superior court during those terms. 461 Appellant was entitled to

An accused may be convicted of a crime included in a crime charged in the
indictment or accusation. A crime is so included when:
(1) It is established by proof of the same or less than all the facts or a less
culpable mental state than is required to establish the commission of the crime
charged.
453. Sallie, 206 Ga. App. at 735-36, 427 S.E.2d at 14-15.
454. Id. at 735, 427 S.E.2d at 14.
455. Id. at 736, 427 S.E.2d at 14 (emphasis added). This is a matter which should be
taken up with the General Assembly. A procedure should be created by statute for a
motion by the state or the defense for "consolidation of venue" for multiple county felonies.
This should benefit both the state and defense. The only problem should be to work out
a solution on which county or counties get stuck with the bill.
456. O.C.G.A. § 17-7-170 (1990).
457. 207 Ga. App. 762, 429 S.E.2d 149 (1993).
458. Id. at 762, 429 S.E.2d at 150.
459. Id. at 763, 429 S.E.2d at 150.
460. 206 Ga. App. 17, 424 S.E.2d 325 (1992).
461. Id. at 17-18, 424 S.E.2d 326.
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discharge because O.C.G.A. section 15-12-130(a) made the superior court
jurors competent to serve in state court cases.4 2
In an odd case, the supreme court held it was error to strike a demand
for speedy trial because no jurors were impanelled at the time of
filing.4 " The, odd part was that though the appellant won the battle,
he lost the war. He did not reassert the issue before trial by asking to
refile or moving to dismiss the indictment. 4 The court therefore held
that the issue of speedy trial was waived because he did not raise the
issue again until after five terms of court had passed and he had been
tried and convicted.4 5 Georgia courts heard many other statutory
speedy trial cases, which space does not allow to be treated in detail.'
Appellant in Wooten v. State1 7 was arrested in 1978 for murder. He
was released and his case "dropped." He was subsequently indicted,
The supreme court
tried, and convicted of felony murder in 19 9 1.
held that the Sixth Amendment did not cover this pretrial delay 9
because the state had "dropped" his case. °
However, an inordinate delay between the time the crime is committed
and the time a defendant is arrested or indicted may violate due

process guarantees under the Fifth and Fourteenth Amendments. To
find a due process violation where a delay precedes arrest and
indictment, courts must find 1) that the delay caused actual prejudice

462.

Id.

463. Mize v. State, 262 Ga. 489,422 S.E.2d 180 (1992) (overruling dicta to the contrary
in Cleary v. State, 258 Ga. 203, 366 S.E.2d 677 (1988)).
464. Id. at 490, 422 S.E.2d at 181.
465. Id. at 490-91, 422 S.E.2d at 181.
466. Dalton v. State, 263 Ga. 138, 308 S.E.2d 835 (1993) (defense demand for speedy
trial on first indictment, but motion for continuance on trial of reindictment did not allow
acquittal on first indictment); Harp v. State 204 Ga. App. 527, 420 S.E.2d 6 (1992) (demand
for speedy trial filed in municipal court not operative when case transferred to state court);
State v. Daniels, 206 Ga. App. 443,425 S.E.2d 366 (1992) (where defense filed demand for
speedy trial on first indictment and state reindicted including new charges, defendant was
only entitled to discharge on the original charges when terms ran); McIver v. State, 205
Ga. App. 648, 423 S.E.2d 27 (1992) (demand for speedy trial terms do not run while
appellant is in federal custody); State v. Moore, 207 Ga. App. 677, 428 S.E.2d 815 (1993)
(error to grant discharge because defendant did not announce "ready for trial" in court,
even though failure to appeal resulted from the state not transporting appellant from jail).
467. 262 Ga. 876, 426 S.E.2d 852 (1993).
468. Id. at 876, 426 S.E.2d at 853.
469. Barker v. Wingo, 407 U. S. 514,530 (1972). The factors which must be considered
under the Sixth Amendment for cases of delay between arrest and trial are (1) the length
of the delay, (2) the reason for the delay, (3) the defendant's assertion of the right to speedy
trial, and (4) whether the defendant was prejudiced by the delay. Id.
470. 262 Ga. at 878, 426 S.E.2d at 855 (citing United States v. MacDonald, 456 U.S.
1 (1982)).
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to the defense and 2) that the delay was the product of deliberate
action by the prosecution designed to gain a tactical advantage."

The court found insufficient evidence of prejudice and no improper
motive by the prosection; therefore appellant's due process rights were
not violated.4 72
Appellant in Butler v. State47 sought to bar his retrial based on the

language of O.C.G.A. section 5-5-49474 governing retrial in cases
returned from appeal.
In affirming the denial of appellants motion
for discharge and acquittal, the court noted that the language of the code
is merely directory as it "mandates no express sanction for a non-compli-

ance with its provisions."'
Entries of two or more nolle prosequi do not bar trial on a subsequent

indictment for the same conduct under Redding v. State.47 7

The

language of O.C.G.A. section 17-7-53.1'7s does not apply to the entry
47
of nolle prosequi

Statute of Limitations. In order to toll the statute of limitations
under O.C.G.A. section 17-3-2(1)4o the State must show that appellant

471.
472.
473.
474.

Id. (citation omitted).
Id. at 880, 426 S.E.2d at 856.
207 Ga. App. 824, 429 S.E.2d 280 (1993).
Section 49 provides in part:

A case decided by the... Court of Appeals which is not finally disposed of by
the decision shall stand for further hearing at the term next ensuing after the
decision by the appellate court unless the lower court is in session when the
decision is made, in which event it shall stand for trial during such term of, the
lower court. The clerk of the lower court, upon receipt of the remittitur of the
appellate court, shall docket the case for trial in accordance [here1with ....
O.C.G.A. § 15-5-49(a), (b) (1982).
475. Butler, 207 Ga. App. at 825, 429 S.E.2d at 281.
476. Id.
477. 205 Ga. App. 613, 423 S.E.2d 10 (1992).
478. Section 53.1 provides:
If, upon the return of two "true bills" of indictments or presentments by a grand
jury on the same offense, charge, or allegation, the indictments or presentments
are quashed for the second time, whether by ruling on a motion, demurrer, special
plea or exception, or other pleading of the defendant or by the court's own motion,
such actions shall be a bar to any future prosecution of such defendant for the
offense, charge, or allegation.
O.C.G.A. § 17-7-53.1 (1990).
479. Redding, 205 Ga. App. at 615, 423 S.E.2d at 11.
480. Section 2 provides: "The period within which a prosecution must be commenced
under Code Section 17-3-1 or other applicable statute does not include any period in which:
(1) The accused is not usually and publicly a resident within this state." O.C.G.A. § 17-32(1) (1990).
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left the state or concealed himself with intent to avoid legal process.
There is no language to that effect in the present statute, but the
supreme court in Danuel v. State"' construed the statute to have such
a meaning, based in part on the past history of the predecessor to the
law in Georgia" 2 and because the court "assumed without deciding"
that to construe it otherwise would "violate[I the equal protection clause
of both the U.S. and Georgia Constitutions.' s
Discovery, Statements of Accused. Courts have held on
numerous occasions that knowledge possessed by police is not imputable
to the district attorney. This has enabled prosecutors to "plead
ignorance" rightly or wrongly and call witnesses not on the witness list
as "newly discovered witnesses.' s
However, the rules governing
discovery of statements 5 may' not be quite so forgiving. In Moon v.
State,' the State tried to defend its failure to comply with O.C.G.A.
section 17-7-210 by suggesting the State was unaware of the statement
until the morning of triaL.4 7 The court did
not agree that the statement given to [the police officer] by defendant
was newly discovered within the meaning of O.C.G.A. section 17-7210(e). There is no question that the statement was known to law
enforcement officers long before trial and the record discloses no reason
why the statement was not made available to the state's attorney prior
to trial.4"

However, in Moon it was harmless error.

9

481. 262 Ga. 349, 418 S.E.2d 45 (1992).
482. Ga. CodeAnn. §§ 27-601 (omitted when O.C.G.A. was adopted in 1982), 26-502 to 504 (current version at O.C.G.A. §§ 17-3-1 to -3 (1990)).
483. Danuel, 262 Ga. at 352, 418 S.E.2d at 47.
484. O.C.G.A. § 17-7-110 (1990) provides:
Prior to his arraignment, every person charged with a criminal offense shall be
furnished with a copy of the indictment or accusation and, on demand, with a list
of the Witnesses on whose testimony the charge against him is founded. Without
the consent of the defendant, no witness shall be permitted to testify for the state
whose name does not appear on the list of witnesses as furnished to the defendant
unless the prosecuting attorney shall state in his place that the evidence sought
to be presented is newly discovered evidence which the state was not aware of at
the time of its furnishing the defendant with a list of the witnesses.
O.C.G.A. § 17-7-110 (1990). See also Abner v. State, 139 Ga. App. 600, 229 S.E.2d 83
(1976); Scott v. State, 230 Ga. 413, 197 S.E.2d 338 (1973).
485. O.C.G.A. § 17-7-210(a), (c), (e) (1990).
486. 208Ga. App. 540, 431 S.E.2d 128 (1993).
487.. Id. at 541, 431 S.E.2d at 129.
488. Id.
489. Id. at 541, 431 S.E.2d at 129-30.
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Scientific Reports. Courts held none of the following to be
discoverable under O.C.G.A. section 17-7-211:4'o a state arson investigator's report,491 the intoximeter printout when the results were given on
the ticket, the intoximeter operator's notes,49 the report of the officer
who lifted prints,4' and American Red Cross blood type reports.'"
An expert's testimony that methyline dioxyamphetamine is a
hallucinogen is not based on a test, but rather scientific knowledge;
therefore, such testimony is not excludable even though the report was
not supplied. 495 Moore v. State4' held that "it is within the discretion of the trial court to order production of a list of defense witnesses
in order to enforce the rule of sequestration." 97 The court suggested
that it might have been a valid objection to disclosure that some of the
defense witnesses were in jail, but that objection was not timely
made.495

490. Section 211 provides in part:
(a) As used in this Code section, the term "written scientific reports" includes,
but is not limited to, reports from the Division of Forensic Sciences of the Georgia
Bureau of Investigation; autopsy report by the coroner of a county or by a private
pathologist; blood alcohol test results done by a law enforcement agency or a
private physician; and similar type reports that would be used as scientific
evidence by the prosecution in its case-in-chief or in rebuttal against the
defendant.
(b) In all criminal trials, felony and misdemeanor, the defendant shall be
entitled to have a complete copy of any written scientific reports in the possession
of the prosecution which will be introduced in whole or in part against the
defendant by the prosecution in its case-in-chief or in rebuttal.
O.C.G.A. § 17-7-211(a), (b) (1990). Failure to comply results in exclusion of the evidence.
491. Kosal v. State, 204 Ga. App. 708, 420 S.E.2d 621 (1992).
492. Ratliffv. State, 207 Ga. App. 112, 427 S.E.2d 85 (1993).
493. Wester v. State, 205 Ga. App. 336, 422 S.E.2d 433 (1992).
494. White v. State, 263 Ga. 94, 98, 428 S.E.2d 789, 793 (1993) (because it was not
investigation generated).
495. Kirkland v. State, 206 Ga. App. 27, 424 S.E.2d 638 (1992).
496. Moore v. State, 207 Ga. App. 412, 427 S.E.2d 779 (1993).
497. Id. at 418, 427 S.E.2d at 784 (citing Fugitt v. State, 254 Ga. 521, 522, 330 S.E.2d
714, 715 (1985)). However, this prosecutorial discovery tool may be somewhat curtailed
by the ruling in Greenway v. State, 207 Ga. App. 511, 428 S.E.2d 415 (1993). The court
there held that it is not a violation of sequestration for a witness for one party to hear the
testimony of the opposing party's witnesses. Id. at 514, 428 S.E.2d at 418. While this is
certainly contrary to recent custom, and may be somewhat impractical, technically the
defense witnesses should not be "sequestered" until after the State has rested. If this is
so, then the list of defense witnesses need not be supplied until the State has rested
because the only ostensible reason for requiring the list is for "cross check" in enforcing the
rule of sequestration.
498. Moore, 207 Ga. App. at 418, 427 S.E.2d at 784.
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Recusal and Related Matters. It is not grounds for recusal of a
judge that the defendant in a criminal trial had previously sued the
judge, and the suit was previously dismissed. "'hegrounds for recusal
in O.C.G.A. section 15-1-8, 9 are exclusive and exhaustive, and courts
may not5°°add other grounds of disqualification to those stated in the
statute.
A murder, rape, kidnapping, aggravated sodomy, and burglary
conviction was reversed in Radford v. State," because a state's
witness acted as a jury bailiff and associated with the jury for much of
the trial. The bailiff, who was a deputy sheriff, was not a mere minor
witness and his association with the jury could not be characterized as
a brief encounter; therefore a new trial was necessary.50 2
Continuances. In Kendrix v. State,' the defense was lulled into
believing: the State would have a DNA analysis done. When he found
they had not done so, the defense asked for a continuance for a DNA test
performed by the state crime lab, which the trial court denied.' The
court of appeals affirmed stating that though the defendant might have
been entitled to an independent test of this key evidence, he had no right
to a state test even though he was indigent.'0 5 Judge Pope, joined by
Judge Cooper, pointed out in their dissent that whether the test was
performed by the State or an independent expert, the practical result
was the same and the continuance should have been granted."'
It was error for the trial court to dismiss with prejudice the accusation
in State v. Luttrell, 7 when the State's witness failed to appear for
trial.w°

499. O.C.G.A. § 15-1-8 (1990 & Supp. 1993).
500. Mapp v. State, 204 Ga. App. 647, 649, 420 S.E.2d 615,
v. State, 208 Ga. App. 453, 430 S.E.2d 821 (1993) (appellant was
prosecuting attorney and defense counsel were all women and
have his dase assigned to a particular male judge, recusal
appointment of a male defense counsel).
501. 263 Ga. 47, 426 S.E.2d 868 (1993).
502. Id at 48-49, 426 S.E.2d at 868-69.
503: 206 Ga. App. 627, 426 S.E.2d at 251 (1992).
504. Id. at 628, 426 S.E.2d at 252.
505. Id." :
506.' Id., at 630, 426 S.E.2d at 253 (Pope, J., dissenting).
507. 207 Ga. App. 116, 427 S.E.2d 95 (1993).
508. Id. at 116, 427 S.E.2d at 95.

618 (1992). See Johnson
concerned that the judge,
sought unsuccessfully to
of the prosecution and
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Trial

Voir Dire. In Lively v. State,5' the trial court made the mistake
of relying on some very old authority5 10 that held a juror is not disqualified merely because the juror is also a witness in the case."'
This old authority "conflicts with current Georgia Law' prohibiting
contacts between jurors and witnesses" and other provisions. 12 It was
therefore error for the court to refuse to excuse for cause a juror whom
the State might call as a rebuttal witness.1 3 The court did, however,
note5 14that one could not disqualify a juror by adding him to the witness
list.

Although in some respects the supreme court has tried to get away
from a pure numbers analysis in Batson5 15 challenges of peremptory
strikes, 1 6 statistics still play a part. In Ford v. State,517 the supreme
court held that a greater degree of scrutiny of the State's explanations
for striking is necessary when the makeup of those struck deviates from
"the statistically expected result."518 But the State cannot rely on the
demographic composition of the entire jury picked when a disproportionate percentage of the prosecutor's strikes are used against blacks.519
It is not a race neutral explanation and the "prosecutor would not be
justified in striking disproportionately against one race to counter
disproportionate strikes by the defendant against another race." 20
The State's remedy would be a Batson challenge against the defen52
dant. 1

509. 262 Ga. 510, 421 S.E.2d 528 (1992).
510. Savannah, Florida & Western R.R. v. Quo, 103 Ga. 125, 295 S.E. 607 (1897).
511. Lively, 262 Ga. at 511, 421 S.E.2d at 529.
512. Id,
513. Id. at 512, 421 S.E.2d at 529.
514. Id at 512 n.2, 421 S.E.2d at 529 n.2. The court also found no fault with Jones v.
State, 201 Ga. App. 102, 410 S.E.2d 199 (1991) (juror who only realized he had important

knowledge after trial began and had not communicated his knowledge to other jurors was
excused and allowed to testify).
515. Batson v. Kentucky, 476 U.S. 79 (1986) (use of peremptory challenges to exclude
blacks).
516. Aldridge v. State, 258 Ga. 75, 365 S.E.2d 111 (1988).
517. 262 Ga. 558, 423 S.E.2d 245 (1992).
518. Id at 560, 423 S.E.2d at 247.
519. Davis v. State, 263 Ga. 5, 426 S.E.2d 844 (1993).
520. Id. at 7, 426 S.E.2d at 847.
521. Id. at 7 n.3, 426 S.E.2d at 847 n.3.
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In Lewis v. State,5" the State explained its disproportionate strikes
by relying on the wishes of the victim's widow, who was black."m In
Congdon v. State,5' the State relied on the sheriff, who said the
residents of a certain black community complained about him.'
Neither of these explanations was sufficient."'
Evidence: Hearsay. "There are two prerequisites for admission of
hearsay because of necessity: '1) necessity, 2) particularized guarantees
of trustworthiness."'52 7 The State made use of this exception in Nelson
v. State."r The necessity was that the victim declarant was deceased.
The guarantees of trustworthiness were that the victim never recanted
the statement, and her statements were corroborated by appellant.
These were sufficient guarantees to admit the victim's statement to
others that she was going to "appellant's house to retrieve her belongings" and later that "appellant had beaten her."529 Yet in several cases
when the defense attempted to introduce somewhat similar hearsay
evidence, it was not error when the trial court rejected the evidence. In
each of these cases the declarant was missing or dead and had made
statements exonerating or beneficial to the accused and against the
declarant's penal interest."
The court of appeals in each instance
rather cursorily relied on 7mberlake v. State."1

522. 262 Ga. 679, 424 S.E.2d 626 (1993).
523. Id. at 679, 424 S.E.2d at 627.
524. 262 Ga. 683, 424 S.E.2d 630 (1993).
525. Id. at 684, 424 S.E.2d at 631.
526. Id.
Although the prosecuting attorney acts responsibly when he solicits or accepts
input from ... victims, and victims' family members concerning the exercise of
peremptory challenges, the State does not fulfill its burden to provide raciallyneutral reasons by stating that its peremptory challenges were exercised in
deference to the wishes of an individual concerned about the case.
Lewis, 262 Ga. at 681, 424 S.E.2d at 628.
527. Nelson v. State, 262 Ga. 763, 765, 426 S.E.2d 357, 360 (1993) (quoting Mallory v.
State, 261 Ga. 625, 627, 409 S.E.2d 839, 841 (1991)).
528. 262 Ga. 763,426 S.E.2d 357 (1993); see also Moore v. State, 207 Ga. App. 412,427
S.E.2d 779 (1993).
529. 262 Ga. at 765, 426 S.E.2d at 360.
530. The following were not admissible: Dunbar v. State, 205 Ga. App. 867,424 S.E.2d
43 (1992) (jailhouse statement by a third party against the party's penal interest); Weaver
v. State, 206 Ga. App. 560, 426 S.E.2d 41 (1992), (deceased third party who admitted
ownership of the drugs); Roberts v.'State, 208 Ga. App. 64,430 S.E.2d 175 (1993) (hearsay
statement that declarant, not the accused, was guilty of the offense).
531. 246 Ga. 488, 271 S.E.2d 792 (1980). Timberlake held:
It is the long-standing rule in this state that declarations to third persons
against the declarant's penal interest, to the effect that the declarant, and not the
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A cursory or overly mechanical reliance on Timberlake may mislead
a court into neglecting a true determination of "necessity" and "guarantees of trustworthiness." If the defense is denied valuable evidence by a
mechanical
application of the rule, it may be a reversible denial of due
53 2
process.

Clearly the rule does not apply when the declarant is called as a
witness in the trial. In Guess v. State,3 s appellant called the third
party declarant as a witness to set up an impeachment. The declarant
had previously made statements to the defense's impeachment witnesses
that he, the declarant, was the killer. Naturally, the declarant denied
it on the stand.5 4 It was error for the trial court to refuse to permit
the defense impeachment witness to testify. 5 The rule in Timberlake
cannot be used to defeat legitimate impeachment. 36 This recognizes
a "Gibbons137 procedure for the defense.
Impeachment. A twenty-two-year-old felony conviction was not too
old to use for impeachment..5 in Grady v. State, 9 even after Gilstrap v. State.540 It was error to disallow cross examination of a state's

witness about pending cases to show possible bias. 4
Violent Victim.

When evidence of the character of the victim for

violence (as opposed to specific acts of violence)s is offered, a predi-

accused, was the actual perpetrator of the offense, are not admissible in favor of
the accused at his trial .... if such admissions were allowed as evidence, upon the
trial of the accused, a person could subvert the ends of justice by admitting the
crime to others and then absenting himself.
Id. at 492, 271 S.E.2d at 796 (citations omitted). However, it is hard to imagine how the
rule in Timberlakecould be totally controlling when the declarant did not "absent himself,"
but died. See Weaver v.State, 206 Ga. App. 560, 426 S.E.2d 41 (1992).
532. Chambers v.Mississippi, 410 U.S. 284 (1973); Green v. Georgia, 442 U.S. 95
(1979). See also Davis v. Alaska, 415 U.S. 308 (1974).
533. 262 Ga. 487, 422 S.E.2d 178 (1992).
534. Id. at 488, 422 S.E.2d at 179.
535. Id. at 489, 422 S.E.2d at 179.
536. Id. at 488, 422 S.E.2d at 179.
537. Gibbons v. State, 248 Ga. 858, 862, 286 S.E.2d 717, 720 (1982).
538. A witness may be impeached by proof ofa conviction of a crime of moral turpitude.
Powell v. State, 122 Ga. 571, 50 S.E. 361 (1905).
539. 262 Ga. 682, 424 S.E.2d 781 (1993).
540. 261 Ga. 798, 410 S.E.2d 423 (1991) (held that such evidence may be too remote
for similar transaction evidence).
541. Byrd v. State, 262 Ga. 426,420 S.E.2d 748 (1992); Hurston v. State, 206 Ga. App.
570, 426 S.E.2d 196 (1992).
542. Chandler v. State, 261 Ga. 402, 405 S.E.2d 669 (1991).
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cate must be made to appear. Under Bentley v. State,s' 3 evidence of
the "victim's general reputation for violence" is admissible only after "a
prima facie showing that the victim was the aggressor, that the victim
assaulted the defendant, and that the defendant was honestly trying to
defend himself.""
Evidence Implicating Others. One way of defending oneself is to
show that someone else committed or likely committed the crime."'
However, Bradford v. State' held that the defense could not introduce
a third party's conviction for aggravated assault." 7 The aggravated
assault would have no probative value where the crimes with which the
accused was charged were burglary, rape, aggravated sodomy (oral),
aggravated sodomy (anal), and robbery.'
On the other hand, the court of appeals pointed out in Henson v.
State,549 that:
[a~lthough the fact that others have committed crimes of the same or
similar nature is ordinarily irrelevant and inadmissible, accused may
introduce evidence that another person recently committed a similar
crime by similar methods, since such evidence tends to show that
someone other than the accused committed the particular crime."s
Rape Shield. Misapplication of the rape shield law5 5' was the
cause of several reversals. Where evidence is offered to corroborate the
defendant's version of the facts and not for the purpose of exploring the
victim's past or other sexual behavior (even though it may incidentally
do so), such evidence should not be barred by the rape shield statute.
Thus, it was error in Chambers v. State 2 to exclude evidence the
victim probably contracted a venereal disease elsewhere when that
In at least three cases the trial
evidence corroborated the defense.'

543. 262 Ga. 801, 426 S.E.2d 364 (1993).
544. Id. at 802, 426 S.E.2d at 365.
545. Bradford v. State, 204 Ga. App. 568, 569, 420 S.E.2d 4, 5 (1992).
546. 204 Ga. App. 568, 420 S.E.2d 4 (1992).
547. Id. at 569, 420 S.E.2d at 6.
548. Id.
549. 205 Ga. App. 419, 422 S.E.2d 265 (1992).
550. Id. at 420, 422 S.E.2d at 266. Ironically, Henson was reversed because of
procedural errors when the State had been allowed to offer evidence of the accused's prior
"similar" habitual violator conviction. Id. at 419, 422 S.E.2d at 265. The only issue was
apparently identity, that is, which of two possible occupants was the driver of the vehicle.
551. O.C.G.A. § 24-2-3 (1992 & Supp. 1993).
552. 205 Ga. App. 78, 421 S.E.2d 326 (1992).
553. Id. at 81, 421 S.E.2d at 329. Compare Rouse v. State, 204 Ga. App. 845, 420
S.E.2d 779 (1992).
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court erred in not allowing the defense to offer evidence of prior
molestations or rapes of the victims because of misapplication of the rape
A prior rape or molestation of the victim does not
shield law.'
involve the victim's sexual behavior 55
Scientific or Technical Evidence. As a matter of law, if the
unstipulated polygraph is inadmissible, the pretest and posttest
interviews are inadmissable."' Questions about admissibility of some
of the more powerful data in statistical analysis of DNA evidence have
been resolved in favor of admissibility.57 Computer enhanced freeze
frame photographs from a video tape said to be "fair and accurate" are
no different from admitting an enlargement."'
The identity of drugs, as part of the corpus delicti may not be proved
by an admission of the defendant alone or even with the fact that he
disposed of it in the toilet and an officer said it appeared to be cocaine.' 9 However, identification of the drugs does not require an
expert. A "technician who was trained and qualified to test marijuana"
was held sufficient.' °
It was not error to offer the results of a Horizontal Gaze Nystagmus
(HGN) field sobriety test as a symptom of the use of alcohol, but it is not
determinative as to the presence of alcohol."l It was error to allow
evidence from an officer who administered the "on track system" urine
test because there was no evidence of the test's reliability nor previous
decisional authority to allow admissibility.'

554. Burris v. State, 204 Ga. App. 806, 420 S.E.2d 582 (1992); Lemacks v. State, 207
Ga. App. 160,427 S.E.2d 536 (1993) (prior molestation of victims); Humphrey v. State, 207
Ga. App. 472, 428 S.E.2d 362 (1993) (alleged prior false claim of rape).
555. Johnson v. State, 208 Ga. App. 87, 429 S.E.2d 690 (1993).
556. Greenway v. State, 207 Ga. App. 511, 428 S.E.2d 415 (1993). Sufficient evidence
was offered to establish that the 'assumption of Harvey-Weinberg equilibrium is a
scientifically verifiable conclusion." Id, at 515, 428 S.E,2d at 418.
557. English v. State, 205 Ga. App. 599, 422 S.E.2d 924 (1992).
558. Johnson v. State, 205 Ga. App. 760, 423 S.E.2d 702 (1992). Compare Chancey v.
State, 256 Ga. 415, 349 S.E.2d 787 (1986), cert. denied, 481 U.S. 1029 (1987).
559. 205 Ga. App. at 761, 423 S.E.2d at 703.
560. Ray v. State, 205 Ga. App. 866, 866, 424 S.E.2d 13, 13 (1992). See.Manley v.
State, 206 Ga. App. 281, 424 S.E.2d 818 (1992) (good discussion of the test for admissibility of novel scientific evidence).
561. Manley, 206 Ga. App. at 282, 424 S.E.2d at 820.
562. Hubbard v. State, 207 Ga. App. 703, 704, 429 S.E.2d 123, 124 (1992).
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American Red Cross blood type records are admissible as a business
record,' and are not opinion because the tests are done by a machine
and therefore constitute "objective factual data""
In Dorsey v. State,' a case of first impression anywhere, a witness
was allowed to testify in a "dissociative state."5 " The defense objected
that such testimony was similar to evidence by a witness under hypnosis
or truth serum previously held inadmissible.57 The dissociative state
is distinguishable because it is involuntary, "although triggered by
external stimuli." 5 It is further distinguishable because the dissociative
witness can be cross examined in the dissociative state or states, thereby
testing reliability." ' From a policy standpoint, the court also considered that to rule otherwise would be to declare that someone with a
dissociative disorder is "fair game."570
Similar Transactions. As usual there are dozens upon dozens of
similar transactions cases. There are probably none as elucidating as
the trio of Williams v. State,57 1 Stephens v. State,572 and Gilstrap v.
State5 73 from the previous survey period. But there are many that
expound Ocn the holdings of those three cases.
In Riddle v. State,5 74 the court of appeals held that "the defendant's
failure to Object to the admission of similar transactions evidence on the
basis that a Rule 31.3 hearing5 75 was not conducted does not constitute

563. O.C.G.A. § 24-3-14 (1982).
564. White v. State, 263 Ga. 94, 98, 428 S.E.2d 789, 793 (1993); see also Oldham v.
State, 205 Ga. App. 268, 422 S.E.2d 38 (1992) (defense alcohol blood test report should
have been allowed into evidence for the same reasons over the State's only objection that
the report contained "opinion").
565. 206 Ga. App. 709, 426 S.E.2d 224 (1992).
566. Id. at 710, 426 S.E.2d at 225.
567. Bobo v. State, 254 Ga. 146, 327 S.E.2d 208 (1985); Harper v. State, 249 Ga. 519,
292 S.E.2d 389 (1982).
568. Dorsey, 206 Ga. App. at 711, 426 S.E.2d at 227.
569. Id.
570. Id. at 712, 426 S.E.2d at 228.
571. 261 Ga. 642, 409 S.E.2d 649 (1991).
572. 261 Ga. 467, 405 S.E.2d 483 (1991).
573. 261 Ga. 798, 410 S.E.2d 423 (1991).
574. 208 Ga. App. 8, 430 S.E.2d 153 (1993).,
575. Uniform Superior Court Rule 31.3 (B) provides:
The notice shall be in writing, served upon the defendant's counsel, and shall
state tle transaction, date, county, and the name(s) of the victim(s) for each
similar transaction or occurrence sought to be introduced. Copies of accusations
or indictments, if any, and guilty pleas or verdicts, if any, shall be attached to the
notice. The judge shall hold a hearing at such time as may be appropriate, and
may receive evidence on any issue of fact necessary to determine the request, out
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a waiver," and the burden of conducting the requisite hearing is placed
squarely with the state and the trial court.""6 Thus the hearing must
be held whether the defendant objects or not; otherwise it is reversible.
When evidence of similar transaction is offered, frequently there will
be extraneous crimes associated with the similar crimes. Unless these
extraneous crimes are also similar and a trial court has made that
determination, they must be redacted. In Sessions v. State, 77 the
court of appeals so ruled very pointedly and in no uncertain terms.57
Several cases held that cases of sexual abuse of children are sufficiently similar to each other per se to be admissible regardless of the sex or
age of the children, or the exact crime committed or the specific acts.579
This creates an exception to the ruling in Stephens v. State,' that the
similarity may not generally be shown by merely introducing a certified
copy of the prior conviction. However, the court was quick to point out
that this will only satisfy the third prong of the Williams test of
admissibility.681 The State must still prove to the jury the identity of
the perpetrator of the other transaction. 2 The previous holding of
Wimberly v. State,' not allowing similar transactions in rape cases
when the issue is the consent or lack of consent of the victim, was noted
in Wells v. State,' to have been overruled in Thomas u. State.'

of the presence of the jury. The burden of proving that the evidence of similar
transactions or occurrences should be admitted shall be upon the prosecution. The
state may present during the trial evidence of only those similar transactions or
occurrences specifically approved by the judge.
Sup. CT. R. 31.3 (B).
576. Riddle, 208 Ga. App. at 10, 430 S.E.2d at 155; see also Cavender v. State, 208 Ga.
App. 61, 429 S.E.2d 711 (1993).
577. 207 Ga. App. 609, 428 S.E.2d 652 (1993).
578. Id. at 610, 428 S.E.2d at 653.
579. Braddy v. State, 205 Ga. App. 424, 422 S.E.2d 260 (1992); Bookout v. State, 205
Ga. App. 530, 423 S.E.2d 7 (1992); Adams v. State, 208 Ga. App. 29, 430 S.E.2d 35 (1993).
580. 261 Ga. 467, 405 S.E.2d 483 (1991).
581. Adams, 208 Ga. App. at 33, 430 S.E.2d at 38 (citing Williams v. State, 261 Ga.
640, 642, 409 S.E.2d 649, 651 (1991)) (requires that the state show: (1) the evidence is
being admitted for and is relevant to permissible purpose, (2) the accused is the perpetrator
of the similar transaction and, (3) there is a sufficient connection or similarity between the
other transaction and crime charged so the proof of the similar transaction has to prove the
crime charged).
582. Id. This case also advised "thejury should normally be instructed that before they
can consider the independent crime for the similar purpose ... they must also find
sufficient evidence exists to establish that the defendant was in fact the perpetrator of the
independent crime." Id. at 36, 430 S.E.2d at 42.
583. 180 Ga. App. 148, 348 S.E.2d 692 (1986).
584. 208 Ga. App. 298, 430 S.E.2d 611 (1993).
585. 234 Ga. 635, 217 S.E.2d 152 (1975).
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In addition to the area of sex crimes, the certified conviction alone may
be sufficient to establish similarity where the similar transaction was a
conspiracy case and the details of the crime are laid out in the indictment.6 Prior convictions of driving under the influence and driving
after having been declared a habitual violator should also be provable by
certified copy of the conviction alone in order to show "bent of mind or
course of conduct."s7 However, this would probably not be true if
identity were the issue to be proved, because generally more similarity
needs to be shown to gain admissibility of similar transaction evidence
to show identity than to show bent of mind."'
One of the prerequisites for admissibility of similar transaction
evidence is that it be offered for a permissible purpose, which purpose
must be articulated by the State so that the court can make the proper
determination." 9 The court of appeals upheld the use of similar
transactions for the following articulated purposes: to corroborate the
victim in a sex crime case, 5" and to show predisposition to commit
crimes in order to rebut the defense of entrapment.59 1
Similar transactions more than thirty-one years in the past have been
held to be "too remote" in Gilstrap v. State.592 The court of appeals,
however, distinguished Gilstrap in Starnes v. State. 93 Starnes was
distinguishable because it involved a continuing and overlapping pattern
of activity almost nonstop over the full twenty-nine years before the case
on trial. '4 Gilstrap had only involved certain completed acts thirtyone years before trial.595
Another case distinguished from Gilstrapwas Moore v. State."9 The
remote transaction in Gilstrap had been an uncharged, untried event,
presented by testimony, thereby denying the defendant the opportunity
to defend himself at trial. 97 The supreme court cited the harm of such
delays as being the reason for a statute of limitations.59 "[Uinlike
586. Parrott v. State, 206 Ga. App. 829, 427 S.E.2d 276 (1992). But in a conspiracy
indictment, there may also be many dissimilar allegations, as well, which would have to
be redacted. Sessions v. State, 207 Ga. App. 609, 428 S.E.2d 652 (1993).
587. Kirkland v. State, 206 Ga. App. 27, 424 S.E.2d 638 (1992).
588. Smith v. State, 206 Ga. App. 557, 426 S.E.2d 23 (1992).
589. Williams v. State, 261 Ga. 640, 409 S.E.2d 649 (1991).
590. Rash v. State, 207 Ga. App. 585, 428 S.E.2d 799 (1993).
591. Sheppard v. State, 205 Ga. App. 373, 422 S.E.2d 66 (1992).
592. 261 Ga. 798, 799, 410 S.E.2d 423, 424 (1991).
593. 205 Ga. App. 882, 424 S.E.2d 4 (1992).
594. Id. at 883, 424 S.E.2d at 5.
595. Id.
596. 207 Ga. App. 412, 427 S.E.2d 779 (1993)..
597. Gilstrap, 261 Ga. at 799, 410 S.E.2d at 424.
598. Id. at 798, 410 S.E.2d at 424.
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Gilstrap, appellant [in Moore] was prosecuted for and convicted of the
similar crimes, so he already has had the opportunity to defend
himself."5
Gilstrap also criticized the presentation of the similar transactions
before the presentations of the evidence for the case on trial.'
In
Charo v. State,"0 ' it was not an abuse of discretion to allow the state
to offer the evidence of the one similar transaction before presentation
of the evidence of the case on trial. 2
Finally, in Cruz-Padillo v. State,' the trial court required the
defendant to testify before his other witnesses or not testify at all.'
This was a denial of appellants right to remain silent and a denial of
due process.s°'
Charge. A number of previous cases had seemingly indicated that
defense counsel may state objections to jury charges or reserve the right
to do so on appeal, but, not both.'
This was a bad rule because it
effectively precluded counsel from calling an error to the attention of the
trial judge thereby affording the opportunity to correct the error. To do
so would waive his objection to other charges. Recognizing that such a
rule would be counterproductive, the supreme court made "it clear that
defense counsel may object to such portions of jury instructions as are
perceived at trial to be error and may also reserve the right to raise
additional objections on motion for new trial or on appeal." 7
In Green v. State, 8 the jury asked the court if the charge of sexual
battery (lesser included of child molestation) was a misdemeanor. The
court instructed the jury not to be concerned with punishment, but later
answered that it is a misdemeanor.6 The jury convicted of the lesser

599. Moore, 207 Ga. App. at 416, 427 S.E.2d at 783. This may be a hint that, dealing
with the issue of remoteness, prior convictions may be more liberally permitted; as a
corollary, untried accusations may be barred by something akin to or possibly even a court
adoption of the statute of limitations.
600. Giletrap, 261 Ga. at 799, 410 S.E.2d at 424.
601. 206 Ga. App. 297, 424 S.E.2d 900 (1992).

602. Id. at 298, 424 S.E.2d at 901.
603. 262 Ga. 629, 422 S.E.2d 849 (1992).
604. Id. at 630, 422 S.E.2d at 851.
605. Id.
606. Pruitt v. State, 258 Ga. 583, 373 S.E.2d 192 (1988), cert. denied, 493 U.S. 1093

(1990); Jackson v. State, 246 Ga. 459, 271 S.E.2d 855 (1980); Dearmore v. State, 196 Ga.
App. 865,397 S.E.2d 200 (1990), overruledby, McCoy v. State, 262 Ga. 699,425 S.E.2d 646
(1993).
607. McCoy v. State, 262 Ga.699, 701, 425 S.E.2d 646, 648 (1993).
608. 206 Ga. App. 539, 426 S.E.2d 65 (1992).
609. Id. at 541, 426 S.E.2d at 67.
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offense."' 0 The court of appeals held that the trial court committed
reversible error by instructing on the "misdemeanor rating" of sexual
battery."
Four judges dissented in that "the relative severity of
punishment
was already clearly implied, as a matter of common
6 12
sense."

In Pennyman v. State,1 ' after final argument and charge, the jury
asked a question that resulted in the judge charging for the first time
the law on "parties to a crime." Appellant objected that he had not been
given the opportunity to argue that principle to the jury.614 The court

of appeals affirmed because appellant never asked to re-argue, which
would have been his proper remedy; it was not error for the court to give
a correct supplemental charge.615
Charge on Circumstantial Evidence. It is not error to give the
"two equal theories charge"' and it is beneficial to the accused
according to Judge Johnson in Proper v. State."7 However, Judges
Beasley and Pope suggest the charge is in disfavor and need not be given
if circumstantial evidence is in the case but is otherwise adequately
covered. 1 ' Judge Andrews held it was reversible error to fail to
charge on "two equal theories" on written request when the case was
dependant on circumstantial evidence.619

610. Id.
611. Id. This could present real problems in trying an involuntary manslaughter case
or a case in which involuntary manslaughter is a lesser included offense; particularly so
if the original charge is felony murder. The distinction between felony murder and
involuntary manslaughter is whether the predicate offense is a felony or misdemeanor.
The trial judge may have to avoid the language of the code and merely instruct the jury
separately as to each possible predicate offense as the case may be.
612. Id. at 543, 426 S.E.2d at 68 (Andrews, J., dissenting).
613. 205 Ga. App. 872, 424 S.E.2d 64 (1992).
614. Id at 872, 424 S.E.2d at 65.
615. Id. at 873, 424 S.E.2d at 66.
616. COUNCIL OF SUPERIOR COURT JUDGES OF GEORGIA, SUGGESTED PATTERN JURY
INSTRUCTIONS, VOL. I, P. 18, CRIMINAL CASES (1991) provides: "B. Two Theories; Guilt and
Innocence: Where all the facts and circumstances of the case and all the reasonable
deductions from it present two equal theories, one of guilt and the other of innocence, the
jury must acquit the accused." (emphasis added).
617. 208 Ga. App. 471, 431 S.E.2d 133 (1993).
618. Burris v. State, 204 Ga. App. 806, 420 S.E.2d 582 (1982); Poole v. State, 205 Ga.
App. 652, 423 S.E.2d 52 (1992); Langston v. State, 208 Ga. App. 175, 430 S.E.2d 365
(1993). Judge Beasley even went so far as to say that in some instances the "two equal
theories" charge may be reversible. Id. at 177, 430 S.E.2d at 367.
619. Lowe v. State, 208 Ga. App. 49, 53, 430 S.E.2d 169, 172 (1993). This case is
misleading however because the opinion references the "charge on 'two equal theories'
encompassed in O.C.G.A. § 24-4-6." Id. The "two equal theories" charge is not so
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If these seeming inconsistencies are not bad enough, we have the
"bright line rule" of Robinson v. States" with which to contend. Russ
v. State21 was reversed because the State presented circumstantial
evidence and the trial court failed to charge on circumstantial evidence. 22
The court of appeals did likewise in Gidden v. State,2 ' because
circumstantial evidence "was present" in the case.'
However, in
Chandler v. State,"' the court seized on the word "depend" in the
Robinson rule and held it was not error to refuse to give the circumstantial evidence charge when no part of the case depended on circumstantial
evidence.626 The court held in Rash v. State 27 that the charge on
circumstantial evidence need not be given when there is no other
reasonable hypothesis suggested other than defendant's guilt. 2 The
"bright line" rule is getting dimmer by the moment. 29 We are also
"encompassed7 but is rather an argumentative and possibly inaccurate extension of
O.C.GA. § 24-4-6 which provides: "To warrant a conviction on circumstantial evidence, the
proved facts shall not only be consistent with the hypothesis of guilt, but shall exclude
every other reasonable hypothesis save that of the guilt of the accused." O.C.GA. § 24-4-6
(1982).
The reason for the reversal in Lowe was probably not failure to give the specific charge
on "two equal theories" but rather the failure to adequately cover the issue of circumstantial evidence as required by Robinson v. State, 261 Ga. 698, 410 S.E.2d 116 (1991).
620. 261 Ga. 698, 410 S.E.2d 116 (1991). Robinson sought to clarify the question of
when the charge on circumstantial evidence must be given by holding "where the state's
case depends, in whole or in part, on circumstantial evidence, a charge on the law of
circumstantial evidence must be given on request. This rule will apply whether or not...
the direct evidence presented bywitness testimony has been impeached." Id. at 700, 410
S.E.2d at 118.
621. 204 Ga. App. 689, 420 S.E.2d 373 (1992).
622. Id. at 689, 420 S.E.2d at 374.
623. 205 Ga. App. 245, 422 S.E.2d 30 (1992).
624. Id. at 247, 422 S.E.2d at 33.
625. 204 Ga. App. 512, 419 S.E.2d 751 (1992).
626. Id. at 513, 419 S.E.2d at 753. However, it is difficult to conceive of many cases
wherein the issue of intent would not depend in whole or in part on circumstantial
evidence, especially in Chandlerwhere the specific "intent to distribute" cocaine had to be
proved.
627. 207 Ga. App. 585, 428 S.E.2d 799 (1993).
628. Id. at 587, 428 S.E.2d at 801.
629. The most likely solution to this problem is for a trial judge to give the O.C.G.A.
§ 24-4-6 circumstantial evidence charge in every case. As previously pointed out, in almost
every case, the issue of intent will be dependent upon circumstantial evidence.
The problem with this solution is that, if O.C.G.A. § 24-4-6 is given, then the judge must
also define direct and circumstantial evidence. All of this is basically unintelligible to the
jury and distracts the jury from its real task. As pointed out by Justice Bell in Cameron
v. State, 256 Ga. 225, 227, 345 S.E.2d 575, 578 (1986) (Bell, J., concurring), criminal
charges are "overlong and abstruse" and should be shortened, and some charges are
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reminded that if the case is dependant wholly on circumstantial
evidence, it is error not to give the charge on circumstantial evidence
even without request.60
C. Sentencing

"unnecessary." Id. at 228, 345 S.E.2d at 578. While it may be akin to heresy to say so, the
charge on circumstantial evidence fits all those criticisms. No case should ever be reversed
for failure to give O.C.G.A. § 244-6 in charge. It is nothing more than a restatement of
the standard of proof specifically as it refers to circumstantial evidence. However, the
standard of proof for circumstantial evidence is the same as direct evidence that is "beyond
a reasonable doubt."
O.C.G.A. § 24-4-6 merely restates the obvious, if there is another reasonable hypothesis,
other than guilt, then that is a reasonable doubt. Contrary to the analysis in Langston v.
State, 208 Ga. App. 175, 430 S.E.2d 365 (1993), the same principle should apply in direct
evidence cases. An eyewitness identification case is classic direct evidence. However, a
jury may be called upon to gauge the reasonableness of another hypothesis that the
eyewitness has made a misidentification. Under the "reasonable doubt" standard, if the
jury believes the other hypothesis is reasonable, then having a reasonable doubt, it must
acquit.
The author is aware of the time honored use of this charge at least since Riley v. State,
1 Ga. App. 651, 57 S.E. 1031 (1907); and Hamilton v. State, 96 Ga. 301, 22 S.E. 528 (1895).
In those cases it was used and meant to be used in cases dependent upon circumstantial
evidence alone. The principal has recently gone through a substantial evolution and now
must be given in almost every case. Ironically, this is happehing despite a wholesome
trend to demystify the language and some of the useless forms and formalities of the law.
See Scott v. State, 206 Ga. App. 23, 424 S.E.2d 328 (1992).
There are many other principles of law and even code sections, that while good law, need
not be given in charge or may even be error to give in charge. O.C.G.A. § 24-3-15 (1982)
is such a code section. It provides: "The term 'admissions' usually refers to civil cases.
The term 'confessions' usually refers to criminal cases."
A better example is O.C.G.A. § 24-4-7 (1982) dealing with positive testimony versus
negative testimony. This would probably be error to give to a jury in most cases, as a
comment on the evidence.
While it certainly cannot hurt to give O.C.G.A. § 24-4-6 other than to distract, it should
not be grounds for a reversal for failure to give it. After all, O.C.G.A. § 24-4-5 (1982)
provides in part: "Whether dependent upon direct or circumstantial evidence, the true
question in criminal cases is ... whether there is sufficient evidence to satisfy the mind
and conscience beyond a reasonable doubt."
Furthermore, it does not require any greater degree of mental conviction to base a
verdict on circumstantial evidence than it does on positive or direct testimony. White v.
State, 210 Ga. 708, 82 S.E.2d 498 (1954).
Legally educated trial judges or even appellate judges cannot agree on what is direct and
circumstantial evidence. The emphasis to the jury should be on gauging the sufficiency of
the evidence, not placing it in the proper pigeon hole. If our appellate courts were to turn
to this subject with the same resolve with which they have addressed subjects such as the
felony murder rule, this problem could be fixed.
630. Stephens v. State, 208 Ga. App. 291, 430 S.E.2d 29 (1993).
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Multiple Convictions. In Montes v. State," the supreme court
disapproved a previous "bright line rule" and tried to establish a new
one.6" 2 The victim in Montes was shot three times, one of the shots
being fatal. The jury also convicted appellant of aggravated assault on
the two nonfatal shots.'
The supreme court set aside the aggravated
assault convictions under the "actual evidence" test.1 4 In doing so
they "disapprove[d] the language in Pryor v. State 5 that each of a

series of
shots fired in quick succession constitutes a 'renewed as36
sault."
Shortly thereafter, the court had trouble with its new rule in Grace v.
State." Appellant was convicted of aggravated battery for shooting
the victim in the eye and aggravated assault for shooting the victim
again. Appellant contended the aggravated assault merged into the
aggravated battery."5 Justice Fletcher's opinion held that no merger
occurred because "[tihe evidence used to prove the commission of the
aggravated assault was not used at all in proving the commission of the
aggravated battery." 39 Justice Benham, the author of Montes, dissented.' 4

631. 262 Ga. 473, 421 S.E.2d 710 (1992).
632. Id. at 473-75, 421 S.E.2d at 711.
633. Id. at 473, 421 S.E.2d at 711.
634. Id. at 474, 421 S.E.2d at 711. "The 'actual evidence test' . . means that if the
state uses up all the evidence that the defendant committed one crime in establishing
another crime, the former crime is included in the latter as a matter of fact under...
O.C.G.A. § 16-1-6." Id.
635. 238 Ga. 698, 234 S.E.2d 918 (1977) (citation omitted), overruled by, Montes v.
State, 262 Ga. 473, 421 S.E.2d 710 (1992).
636. Montes, 262 Ga. at 474, 421 S.E.2d at 711.
637. 262 Ga..746, 425 S.E.2d 865 (1993).
638. Id. at 746-47, 425 S.E.2d at 866.
639. Id. at 748, 425 S.E.2d at 867. Compare with Montes v. State, 262 Ga. 473, 421
S.E.2d 710 (1992). However if one makes that comparison, it is clear that the two nonfatal
shots by definition were not used at all in proving the malice murder of the victim.
640. Id. at 749,425 S.E.2d at 868 (Benham, J., dissenting). Justice Benham noted that
in Montes the court "did away with the infrequently used prosecutorial tool of charging a
defendant with a separate crime for every wound inflicted when those wounds were
inflicted 'in quick succession.' Unfortunately, the affirmance [in Grace] breathes new life
into that recently disapproved prosecutorial tool." Id. at 750, 425 S.E.2d at 868.
Any "prosecutorial tool" can be abused, but Justice Benham conceded that the one he
seeks to abolish is seldom used and cites no instances of abuse. The establishment of a
court-made rule to take away that prosecutorial discretion may be more arbitrary than
allowing it to stand as shown in Grace. It also takes away the ability of the court to deter
and punish in the appropriate cases the often used criminal tool of'shooting victims more
than once.
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A similar problem was addressed in Hug v. State,"' when the
appellant hit the victim with a hammer and shot him with a gun." 2
The court held the actions to be two assaults.'
But in Kirkland v.
State,' appellant could only be convicted of one count of serious
injury by vehicle' when his one act of driving under the influence
had rendered useless the same victim's left foot and right foot.' 4
Discretion and Its Limits. Cottingham v. State' 7 held that a
judge who sentences pursuant to a mechanical sentencing formula
abdicates judicial responsibility by failing to exercise his discretion even
as to a portion of a sentence."' In remanding the case for full consideration, the court stated that it was error for the sentencing judge to fail
to consider imposing a sentence concurrent to a sentence appellant was
already serving because of the judge's "policy." 49 Likewise, in Jones
v. State," ° it was error for a judge to fail to consider a first offender
sentence for an eligible offender simply because the judge had never
done so before."

641. 205 Ga. App. 746, 423 S.E.2d 700 (1992).
642. Id. at 746, 423 S.E.2d at 701.
643. Id. at 747, 423 S.E.2d at 701. This brings up the question whether under Montes
it would be two assaults if the assailant used a gun in each hand "in rapid succession." If
not, then what about a gun in one hand and a knife in the other? What about poison and
a gun used "in rapid succession."
644. 206 Ga. App. 27, 424 S.E.2d 638 (1992).
645. O.C.G.A. § 40-6-394 provides:
Whoever, without malice, shall cause bodily harm to another by depriving him
of a member of his body, by rendering a member of his body useless, by seriously
disfiguring his body or a member thereof, or by causing organic brain damage
which renders the body or any merfiber thereof useless through the violation of
Code Section 40-6-390 [Reckless Driving] or 40-6-391 [Driving Under the
Influence] shall be guilty of the crime of serious injury by vehicle. A person
convicted under this Code section shall be guilty of a felony.
O.C.G.A. § 40-6-394 (1991).
646. Kirkland, 206 Ga. App. at 27, 424 S.E.2d at 641. This is an easy case and an
appropriate application of the rule. Placing it in the gun context of Montes and Grace, if
the defendant fired an automatic weapon which resulted in multiple wounds, his "one act"
of firing the weapon would constitute only one assault or murder or battery regardless of
the number or result of the wounds. Compare with Cavender v. State, 208 Ga. App. 61,
429 S.E.2d 711 (1993) (appellants "one act" of firing a shotgun constituted two assaults
because there were two victims).
647. 206 Ga. App. 197, 424 S.E.2d 794 (1992).
648. Id. at 199, 424 S.E.2d at 797.
649. Id.
650. 208 Ga. App. 472, 431 S.E.2d 136 (1993).
651. Id. at 472, 431 S.E.2d at 137.
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In Ramirez v. State,652 the defendant was convicted in his third trial
(after a previous reversal and mistrial). Apparently out of frustration
the trial judge imposed a sentence on appellant that was to commence
only upon exhaustion of appellant's appeals. s3 The case was reversed
for other reasons, 4 but the court of appeals noted such a sentence
does not comply with O.C.G.A. section 17-10-9.6 s In Pitts v. State,06
the court of appeals reversed a sentence of probation, which included a
special condition of probation of forty-eight months "continuous and
uninterrupted incarceration in the [county correctional institution]." 657
While the court of appeals recognized that incarceration in many cases
might be beneficial, such a sentence was properly a matter to be
considered by the legislature with appropriate guidelines. 6 ' "Thus, in
the absence of express legislative authority, no sentence imposing a
period of continuous and uninterrupted incarceration... as a special
condition of probation could ever be deemed 'reasonable' unless and until
an appellate court has re-examined the circumstances and made its own
subjective determination.""' The court, however, noted nothing in this
opinion would prevent imposing a "split sentence," weekends in jail, or
home confinement or similar options.'

652. 205 Ga. App. 217, 422 S.E.2d 3 (1992).
653. Id. at 218, 422 S.E.2d at 4.
654, Id. at 217, 422 S.E.2d at 4.
655. O.C.G.A. § 17-10-9 provides in part:
In the imposition of sentence for violation of the penal laws, it shall be the duty
of the judge to specify that the term of service under the sentence shall be
computed from the date of sentence if the defendant is confined in jail or
otherwise incarcerated and has no appeal or motion for new trial pending. In cases
which are appealed to the Georgia Court of Appeals or the Georgia Supreme Court
for reversal of the conviction, the sentence shall be computed from the date the
remittitur of the appellate court is made the judgment of the court in which the
conviction is had, provided the defendant is not at liberty under bend but is
incarcerated or in custody of the sheriff of the county where convicted. If a
defendant has been convicted and sentenced but, because of his failure or inability
to post bend or bail for any reason, he has been incarcerated pending the
prosecution of an appeal to any court, the time of the original imposition of his
sentence until the time when the remittitur of the appellate court is made the
judgment of the court in which the conviction is had shall be counted as time
spent under sentence for all purposes.
O.C.G.A. § 17-10-9 (1990).
656. 206 Ga. App. 635, 426 S.E.2d 257 (1992).
657. Id. at 637, 426 S.E.2d at 260.
658. Id. at 638, 426 S.E.2d at 261.
659. Id. (emphasis added).
660. Id. at 639, 426 S.E.2d at 261.
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Restitution. Dorsey v. State"' held that restitution as a condition
of probation is not barred by the statute of limitations for the civil wrong
It was reiterated in Woods v.
analogous to the crime committed.'
State,"3 that the court must make written findings in an order of
restitution even when the amount of restitution owed is not in dispute
and appellant had not requested a hearing.' The factors in O.C.G.A.
section 17-14-1066 must be considered and the court must make a
factual legal finding that would either preclude or permit a civil remedy
The court of appeals remanded
so that the matter7 may be finalized.'
for resentencing.6
Recidivist. Gilbert v. States" held that since possession with
intent to distribute cocaine is a lesser included offense of trafficking, a
conviction of trafficking will serve as a prior conviction so as to invoke
the recidivist clause of O.C.G.A. section 16-13-30(d) 669 and require

661. 206 Ga. App. 709, 426 S.E.2d 224 (1992).
662. Id. at 715, 426 S.E.2d at 230.
663. Woods v. State, 205 Ga. App. 500, 422 S.E.2d 670 (1992).
664. Id. at 501, 422 S.E.2d at 671.
665. O.C.G.A. § 17-14-10 provides:
In determining the nature and amount of restitution, the ordering authority
shall consider:
(1) The present financial condition of the offender and his dependents;
(2) The probable future earning capacity of the offender and his dependents;
(3) The amount of damages;
(4) The goal of restitution to the victim and the goal of rehabilitation of the
offender;
(5) Any restitution previously made;
(6) The period of time during which the restitution order will be in effect; and
(7) Other appropriate factors which the ordering authority deems to be
appropriate.
O.C.G.A. § i7-14-10 (1990).
666. Woods, 205 Ga. App. at 501, 422 S.E.2d at 671.
667. Id.
668. 208 Ga. App. 258, 430 S.E.2d 391 (1993).
669. O.C.G.A. § 16-13-30 (d) provides:
Except as otherwise provided, any person who violates subsection (b) of this
Code section with respect to a controlled substance in Schedule I or a narcotic
drug in,Schedule II shall be guilty of a felony and, upon conviction thereof, shall
be punished by imprisonment for not less than five years nor more than 30 years.
Upon conviction of a second or subsequent offense, he shall be imprisoned for life.
O.C.G.A. § 16-13-30(d) (1992).
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imposition of a life, sentence."" Prior convictions on appeal will not
support a recidivist sentence because they are not final.67 '
But anything goes in plea negotiation. In Martin v. State,72 appellant tried to renege on a plea negotiation for a life sentence on a drug
"recidivist" charge. The State had agreed to drop several other counts.
The appellant answered that there was no notice of the conviction the
state relied on to support the recidivist life sentence and it was not
final. 3 The court of appeals rejected that argument, noting that the
negotiations served as notice and "[plublic policy and great ends of
justice... require that the arrangement between the public prosecutor
and the [defendant] be carried out."6 74
Death Penalty. . The supreme court, despite Payne v. Tennessee,67
ruled out "victim-impact" evidence in Georgia in Moore v. State,6 76
relying on Georgia's history since 1974 and Sermons v. State.677 Not
content to leave well enough alone, the General Assembly amended
O.C.G.A. section 17-10-1.2 to provide for the admissibility of victimimpact evidence.676 However, the Supreme Court will undoubtedly
have the last say in individual cases.679 Mobley v. State ' held that

670. Gilbert, 208 Ga. App. at 261-62, 430 S.E.2d at 394.
671. Dunn v. State, 208 Ga. App. 197, 430 S.E.2d 50 (1993).
672. 207 Ga. App. 861, 429 S.E.2d 332 (1993).
673. Id. at 861, 429 S.E.2d at 333.
674. Id. at 863, 429. S.E.2d at 334 (quoting State v.Hanson, 249 Ga. 739, 745, 295
S.E.2d 297, 302 (1982)).
675. 111 S. Ct. 2597 (1991), reh'g denied, 112 S. Ct. 28 (1991).
676. 263 Ga. 11, 427 S.E.2d 766 (1993),.
677. 262 Ga. 268, 417 S.E.2d 144 (1992).
678. O.C.G.A. § 17-10-1.2(aX) provides in part:
In all cases in which the death penalty may be imposed, subsequent to an'
adjudication of guilt ...the court may allow evidence from the family of the
victim, or such other witness having personal knowledge of the victim's personal
characteristics and the emotional impact of the crime on the victim, the victim's
family, or the community.
O.C.G.A. § 17-10-1.2(a)(1) (Supp. 1993).
679. Payne merely held that the Eighth Amendment did not present a per se bar to
such evidence. Payne, 111 S.Ct. at 2599. This statute may build into a new crop of death
penalty cases which rely on it, another potential reversible error, particularly in allowing
evidence of impact on the community. For example, take the facts of McCleskey v. Kemp,
481 U. S.279 (1987), include this statute, and there might be a different result. In order
to have prevailed in that case the defendant would have had to "prove that the Georgia
Legislature enacted or maintained the death penalty statute because of an anticipated
racially discriminatory effect.' (emphasis original). McCleskey, 481 U.S. at 298. This
would obviously be a difficult task with a death penalty statute, but it may not be
insurmountable with the enactment of the victim-impact statute given the pre-existence
and publicity of the Baldus study. Id. at 287 n.5.
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the court must allow the defendant in a death penalty sentencing trial1
to give evidence that he offered to plead guilty for a life sentence.
The supreme court also ruled in Brantley v. State 2 that it was error
for the trial judge to instruct the jury in a death penalty sentencing
hearing that their finding of mitigating evidence must be in writing, the
Such instructions
implication being that they must be unanimous.'
can have the effect of restricting the jury's consideration of mitigating
6

evidence.

84

Several of the statutory aggravating circumstances for the death
penalty are written in the disjunctive."' However, if the jury makes
its written findings of statutory aggravating circumstancesm in the
disjunctive, there is no way to determine unanimity of the findings. The
supreme court held such a verdict could not support a death penalty
sentence in Hill v. State.6 7
D. Post Trial
The court-imposed rules on entering a plea of guilty while reserving
the right to appeal may have been relaxed somewhat. In Mims v.
State,' s the rules governing this procedure were put forth. 9 Among
those are the requirement that such a conditional plea may only be done
pursuant to negotiation with the express approval of the trial court and
with the trial court unequivocally accepting the guilty plea with that
condition."" However, in Springsteen v. State, 9 the court of appeals

Secondly, it probably vitiates the holding of Hill v. State, 263 Ga. 37, 427 S.E.2d 770
(1993), that the bad character of the victim is inadmissible. See O.C.G.A. § 17-10-1.2(c)
(Supp. 1993), which allows the defendant to offer evidence in rebuttal.
680. 262 Ga. 808, 426 S.E.2d 150 (1993).
681. Id. at 811, 426 S.E.2d at 153.
682.

262 Ga. 786, 427 S.E.2d 758 (1993).

683. Id. at 794, 427 S.E.2d at 766.
684. Id.
685. O.C.GA. § 17-10-30(b) includes the following statutory aggravating circumstances:
"t]he offense of murder... was outrageously or wantonly vile, horrible or inhuman in that
it involved torture, depravity of mind, or an aggravated battery to the victim." (emphasis
added). O.C.G.A. § 17-10-30(bX7) (1990).
686. o.C.G.A. § 17-10-30(c) provides in part: "[tlhe jury, if its verdict is a recommendation of death, shall designate in writing, signed by the foreman of the jury, the aggravating
circumstance or circumstances which it found beyond a reasonable doubt." O.C.G.A. § 1710-30(c) (1990).
687. 263 Ga. 37, 427 S.E.2d 770 (1990).
688. 201 Ga. App. 277, 410 S.E.2d 824 (1991).
689. Id. at 278-79, 410 S.E.2d 825-26.
690. Id. at 278, 410 S.E.2d at 825.
691. 206 Ga. App. 150, 424 S.E.2d 832 (1992).
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held that "no particular language is required" and though the rule
requiring express approval was not changed, a marginal or tacit approval
was sufficient in this case.692
Appellant in Owens v. State, 693 neglected to object to a charge, nor
did he reserve the right to object to charges later. Nevertheless, he
sought to appeal an alleged erroneous charge contending it was "plain
error." 9 4 The supreme court noted that such a rule exists in death
penalty cases only, however "[tihis court has not adopted the plain error
rule in cases in which the death penalty is not sought. 9
Finally, the court held in Farrisv. Slaton,"s that the writ of habeas
corpus may not be used to challenge appellant's arrest while he was on
bond.697
IV. MISCELLANEOUS
A.

Forfeiture
Appellant in Henderson v. State,698 moved to dismiss the State's
forfeiture action because no hearing was held within sixty days of
service. The trial court denied the motion but the court of appeals
reversed.6' The O.C.G.A. section 16-13-49(o)(5) 7 ° requirement of a
7
hearing within sixty days of service is mandatory."
The court of appeals, in a case of first impression, ruled in Pitts v.
State7 °2 that "in those instances where the issue of the legality of the
underlying search has not been resolved in the context of a criminal
action, it may be addressed, if raised, at the forfeiture proceedings." 3

692. Id. at 151, 424 S.E.2d at 833.
693. 263 Ga. 99, 428 S.E.2d 793 (1993).
694. Id. at 100-01, 428 S.E.2d at 794. "The 'plain error' rule allowing for appellate
review of assertions of error raised for the first time on appeal where the asserted error
affects substantive rights has been broadly applied by appellate courts" (citations omitted). o
Id. at 101, 428 S.E.2d at 794.
695. Id.
696. 262 Ga. 713, 425 S.E.2d 291 (1993).
697. Id. at 713, 425 S.E.2d at 292.
698. 205 Ga. App. 542, 422 S.E.2d 666 (1992), cert. granted (January 22, 1993), 1993
Ga. LEXIS 125.
699. 205 Ga. App. at 542, 422 S.E.2d at 666.
700. O.C.G.A. § 16-13-49(o)(5) provides: "Ifan answer is filed, a hearing must be held
within 60 days after service of the complaint unless continued for good cause and must be
held by the court without a jury." O.C.G.A. § 16-13-49(o)(5) (1992 & Supp. 1993).
701. Henderson, 205 Ga. App. at 543, 422 S.E.2d at 667; see also Alford v. State, 208
Ga. App. 595, 431 S.E.2d 393 (1993).
702. 207 Ga. App. 606, 428 S.E.2d 650 (1993).
703. Id. at 607, 428 S.E.2d at 651.
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This was a rare case in which the prosecution sought to forfeit money
found with drugs before the criminal proceedings.'
The court noted

that such actions were "quasi criminal in nature" and that "'[it would
be anomalous ... to hold that in the criminal proceeding the illegally
seized evidence is excludable, while in the forfeiture proceeding,
requiring the determination that the criminal law had been violated, the
same evidence would be admissible."'7 5
Crenshaw v. State7 ' held that a general unsecured creditor has no
standing to oppose a forfeiture.7" 7 Even if a loan is made for a particular purpose, an unsecured lending party has no "legally cognizable

interest sufficient to grant [the lender]
standing to challenge a forfeiture
70 8
action against seized currency."
In a six to three opinion, the court of appeals affirmed the trial court
in State t. Wilbanks. 7"' The trial court correctly condemned not the

entire tract, but only the curtilage of the house which he determined to
have been "directly or indirectly, used or intended for use"7 10 to
facilitate a drug transaction. 71 ' However, the court of appeals remanded to the trial court for a legal description of the property within the
curtilage that was condemned.7 12
B.

Traffic

Bicyclers beware! Not only are helmets now required of young
riders,713 we now have learned that driving under the influence laws
can be applicable to bicyclers. In Jones v. State,7 " appellant filed a
motion in arrest of judgment contending that the accusation was
defective because it had not charged him with a crime.715 If a defen

704. Id. at 606,,428 S.E.2d at 650.
705.

Id. at 607,428 S.E.2d at 651 (quoting One 1958 Plymouth Sedan v. Pennsylvania,

380 U.S. 693, 701 (1965)).
706. 206 Ga. App. 271, 425 S.E.2d 660 (1992).
707. Id. at 272, 425 S.E.2d at 661.
708. Id.
709. 208 Ga. App. 422, 430 S.E.2d 668 (1993).
710. O.C.G.A. § 16-13-49(d)(2) provides: "All property which is, directly or indirectly,
used or intended for use in any manner to facilitate a violation of this article or any
proceeds derived or realized therefrom." O.C.G.A. § 16-13-49(d)(2) (1992 & Supp. 1993).
711. Wibanks, 208 Ga. App. at 423, 430 S.E.2d at 669.
712. Id. ,at 424, 430 S.E.2d at 669.
713. O.C.G.A. § 40-6-296(e)(1) provides: "No person under the age of 16 years shall
operate or be a passenger on a bicycle on a highway, bicycle path, or sidewalk under the
jurisdiction or control of this state or any local political subdivision thereof without wearing
a bicycle helmet." O.C.G.A. § 40-6-296(e)(1) (Supp. 1993).
714. 206 Ga. App. 604, 426 S.E.2d 179 (1992).
715. Id. at 604, 426 S.E.2d at 180.
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dant can admit the charge as alleged in the accusation and still not be
guilty of a crime, a motion in arrest of judgment will lie.716 However,
the court of appeals held the definition of the offense of driving under
the influence refers to a moving vehicle, not a motor vehicle.717
In a case of first impression, the court held that if an accusation fails
to specify the way in which the state contends the defendant violated
O.C.G.A. section 40-6-391(a), 718 the accusation is subject to a special
demurrer. 19 The demurrer must be filed before arraignment or it is
waived 20
Department of Public Safety v. Seay72' held that a person who
refused to take a state requested bodily substance test could rescind his
refusal within a reasonable time. 22 The court adopted the following
guidelines for rescinding of a refusal:
a subsequent consent after a refusal to take a chemical test must be
made: "(1) within a very short and reasonable time after the prior first
refusal; (2) when a test administered upon the reasonable subsequent
consent would still be accurate; (3) when testing equipment is still
readily available; (4) when knowing the request would result in no
substantial inconvenience or expense to the police; and (5) when the
individual requesting the test has been in the custody of the arresting
officer and under observation for the whole time since arrest. 7u
The court further noted that the delay "would not have materially
affected the results" and the test would72 not have ordinarily been
administered until they arrived at the jail.
It is a shame such reason can only be applied on behalf of the defense.
In Vandiver v. State,72' 5 the officer arrested appellant for DUI, transported him to the jail and advised him of his rights, whereupon
appellant refused to take the state requested breath test.
Under
Perano v. State,2 with certain exceptions, if the officer does not advise

716. Id. at 605, 426 S.E.2d at 180.
717. Vandiver v. State, 207 Ga. App. 836, 429 S.E.2d 318 (1993).
718. O.C.G.A. § 40-6-391(a) (1991 & Supp. 1993) (statute governing driving under the
influence).
719. Scott v. State, 207 Ga. App. 533, 535, 428 S;E.2d 359, 361 (1993).
720. Id.
721. 206 Ga. App. 71, 424 S.E.2d 301 (1992).
722. Id. at 72, 424 S.E.2d at 302.
723. Id. at 73, 424 S.E.2d at 302 (quoting Standish v. Department of Revenue, 683 P.2d
1276, 1280 (Kan. 1984)).
724. Id., 424 S.E.2d at 302-03.
725. 207 Ga. App. 836, 429 S.E.2d 318 (1993).
726. Id. at 837, 429 S.E.2d at 319.
727. 250 Ga. 704, 300 S.E.2d 668 (1983).
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the suspect of his rights on the arrest scene, the test results may not be
used against the suspect, nor can the refusal to take the test be used to
revoke his license. 7" In yet another extension of the judge made,
implied consent exclusionary rule,7" the court in Vandiver held that
the refusal to take the test is not admissible.. in the trial of the case.7"'

728. Id. at 708, 300 S.E.2d at 672.
729. The implied consent law has more loopholes than a shag rug, and more are added
annually. Most have been woven, not by the General Assembly but by the courts.
Nowhere in the implied consent law is there an exclusionary rule insofar as it relates to
the failure to advise of rights. O.C.G.A. § 40-6-392(a)(4) (1991 & Supp. 1993). This was
created in Nelson v. State, 135 Ga. App. 212, 217 S.E.2d 450 (1975), and has been followed
ever since. This would seem contrary to the rule in Butler v. State, 207 Ga. App. 824, 429
S.E.2d 280 (1993), that where there is no express sanction for failure to comply, the
language of the statute is merely directory. Id. at 826, 429 S.E.2d at 281. Furthermore,
the language of the statute does include express language invalidating tests not conducted
correctly in another context. O.C.G.A. § 40-6-392(a)(1). An implied consent law was never
required to make such evidence obtainable, Schmerber v. California, 384 U.S. 757, 759
(1966), and admissible Bynum v. Standard Oil Co., 157 Ga. App. 819, 820, 278 S.E.2d 669,
671 (1981); Jackson v. State, 196 Ga. App,, 724, 726, 397 S.E.2d 13, 15 (1990); Oldham v.
State, 205 Ga. App 268, 269, 430 S.E.2d 611, 612 (1992). The implied consent law
however, does do two things. It created a mechanism for forfeiting licenses for failure to
submit. O.C.G.A. § 40-5-55 (1991 & Supp. 1993). It created statutory "presumptions" that
facilitate a high volume of cases. O.C.G.A. § 40-6-392(b) (1991 & Supp. 1993). Most of the
provisions basically pertain to these two functions. It would seem imminently reasonable
that in the absence of an express exclusionary rule, the courts would impose the sanction
of taking away that which the statute gave. That is, the statutory presumptions would be
inapplicable if there were some technical defect in some of the implied consent requirements. Indeed, before Nelson and its progeny, that is exactly what the supreme court did.
Patterson v. State, 224 Ga. 197, 160 S.E.2d 815 (1968). By the same token one's license
should not be forfeit if there were technical defects in the implied consent procedure.
Cases like State v. Button, 206 Ga. App. 673, 426 S.E.2d 194 (1992); Brady v. City of
Lawrenceville, 206 Ga.App. 395, 425 S.E.2d 404 (1992); and Butts v.Peachtree City, 205
Ga. App. 492, 422 S.E.2d 909 (1992), will have police officers personally escorting
defendants to bank teller machines (and if a bank teller machine, why not home or even
a relative or friend's home, or any other address designated by the defendant if it is a mile
or so closer than the teller machine, or if the defendant has no bank card?), multiple
hospitals and baby sitting while waiting for family members in order to comply with the
courts' manifestations of the implied consent law. The Georgia General Assembly should
enact corrective amendments, or the courts should consider these intermediate sanctions
short of exclusion in the most technical "violations" such as failure of the police to give
implied consent rights at the "time of the arrest" as that phrase has been construed in
Perano v.State, 250 Ga. 704, 300 S.E.2d 668 (1983).
730. O.C.G.A. § 40-6-392(d) (1991 & Supp. 1993) provides: "In any criminal trial, the
refusal of the defendant to permit a chemical analysis to be made of his blood, breath,
urine, or other bodily substance at the time of his arrest shall be admissible in evidence
against him."
731. Vandiver v. State, 207 Ga. App. 836, 837, 429 S.E.2d 318, 319 (1993). Judge
Birdsong in a well reasoned dissent, somewhat similar to the reason for the rule in
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The court of appeals "see-sawed" on the requirement of an objection to
preserve for appeal a foundation error in a radar case. In Taylor v.
'State,732 appellant had not objected to the admissibility of radar
evidence. 733 Nevertheless, the court allowed appellant to raise the
issue of improper foundation on appeal and held it was error to admit
3
the evidence. 3 4 However, in Carver v. State,7
in a full bench decision, the court held that "defendant must invoke an evidentiary ruling
on the admissibility of radar evidence in order to preserve the adverse
ruling on their objection for appeal."7'

Department of Public Safety v. Saey, 206 Ga. App. 71, 424 S.E.2d 301 (1992), points out
the fallacy of the rule in Perano. 207 Ga. App. at 840, 429 S.E.2d at 322.
732. 205 Ga. App. 84, 421 S.E.2d 104 (1992), rev'd, Carver v. State, 208 Ga. App. 405,
430 S.E.2d 790 (1993).
733. 205 Ga. App. at 84, 421 S.E.2d at 105.
734. Id.
735. 208 Ga. App. 405, 430 S.E.2d 790 (1993).
736. Id. at 406, 430 S.E.2d at 791 (overruling Taylor v. State, 205 Ga. App. 84, 421
S.E.2d 104 (1992); Brown v. State, 204 Ga. App. 629, 420 S.E.2d 35 (1992); and Johnson
v. State, 189 Ga. App. 192, 375 S.E.2d 290 (1988)).

