
SPECIAL CONTRIBUTION

The Eleventh Circuit Court of
Appeals-The First Ten Years

by John C. Godbold*

I. INTRODUCTION

A court is many components. It is a highly structured and formalized
institution. It is judges and staff and the internal relationships between
them.

A court has history and traditions. It has accomplishments and some-
times disappointments. The court referees, decides, and guides. At its
best it performs those tasks successfully and engenders confidence and
respect in its work. When it does these things it imparts stability to the
world around it.

We look at some of these components of the Eleventh Circuit after its
first decade. This is not an in-depth examination of decisions of the Elev-
enth Circuit, which are included in nearly 300 volumes of the Federal
Reporter, Second series. That is for other commentators.

* Senior Circuit Judge, United States Court of Appeals, Eleventh Circuit; Chief Judge,

Fifth Circuit Court of Appeals, 1981; Chief Judge, Eleventh Circuit Court of Appeals, 1981-
87; Director, Federal Judicial Center, 1987-90.
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II. BACKGROUND

The Eleventh Circuit was born on October 1, 1981. The birth had been
a long time coming. Division of the Fifth Circuit had been a contested
issue for nearly twenty years. It was formally proposed in 1963, but
sources within the court, Congress, and the world at large disagreed, and
the proposal died. In the ensuing years division was debated, proposed,
and studied by Congress.

The logjam of differing views began to break in 1978. Several factors
coalesced. Additional judgepower was needed for the Fifth Circuit to han-
dle its burgeoning caseload, but a majority of its judges did not want the
court to grow in number of judges without some hope of its being divided
into two courts of manageable size. An omnibus judgeship bill creating
new judgeships for the federal system stalled in Congress over the issue of
Fifth Circuit division. A compromise was reached. The Omnibus Judge-
ship Bill of 1978' permitted a circuit of more than fifteen active judges to
divide itself into administrative units. All foresaw that this was a likely
first step toward division. The same bill increased the authorized judge-
ships for the Fifth Circuit from fifteen to twenty-six.

In January 1980 the court sat en banc on fifteen cases with twenty-four
active judges participating. This session changed the views of those who
had opposed division. Every active judge was convinced that a court of
this size was not workable.

Circuit court judges from Mississippi, in a magnanimous act, surren-
dered their personal preferences and agreed that Mississippi would be al-
igned with Louisiana and Texas in an administrative unit and in a new
western circuit if created. This eliminated objections to a two-state circuit
composed of Texas and Louisiana. Some persons had feared that a circuit
composed of the eastern states would become a parochial court. Most had
come to understand that this fear was not a reality.2

All active judges and all senior judges except one joined in a petition to
Congress asking that the court be divided into two circuits. Concurrently
the court organized itself into two administrative units, the precursors for
two courts. Unit A was composed of Texas, Louisiana, and Mississippi,
and Unit B of Alabama, Florida, and Georgia. Cases were referred to the
units based on each case's state of origin.

The Atlanta-based Unit B had no quarters, staff, library, or equipment,
only judges and pending and forthcoming cases from its three states. It
obtained the "old post office building," a Second Renaissance Revival
building in downtown Atlanta, recently abandoned by the United States

1. Pub. L. No. 95-486, 92 Stat. 1629 (1978).
2. The history of the division and of events leading to it, are fully described in D. BAR-

Row & T. WALKER, A COURT DIVIDED (1988).
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District Court for the Northern District of Georgia. The General Services
Administration, in a crash ninety-day effort, made the building habitable.

Thomas H. Reese, circuit executive of the Fifth Circuit for many years,
elected to join the Atlanta unit. Clerical employees were hired and sent to
New Orleans for training. Senior personnel came from New Orleans to
Atlanta on temporary duty to supervise setting up the Atlanta unit's op-
erations. Gilbert Ganucheau, clerk of the Fifth Circuit, supervised these
initial personnel activities and did a splendid job of planning and imple-
menting much of the transition. In a series of movements, Georgia, Flor-
ida, and Alabama cases were physically and operationally transferred
from New Orleans to Atlanta, one state at a time. Circuit judges from the
three eastern states began sitting on the Unit B cases.

In October 1980 Congress took the second step. The Fifth Circuit Court
of Appeals Reorganization Act of 19801 created the Eleventh Circuit,
composed of the Unit B states, and the new Fifth Circuit, composed of
the Unit A states, effective October 1, 1981.

The unit system, created as an adroit political compromise, proved to
be an invaluable transitional device. No new circuit had come into exis-
tence for more than half a century, and there were no precedents, legal or
practical, to give guidance. The unit system gave breathing time to plan,
to employ and train personnel, and to provide facilities. It permitted divi-
sion without delaying or damaging court operations or inconveniencing
lawyers and clients. What began as a political device proved to be a boon
to implementation.

A. The Birth

On October 1, 1981, after one year of operation, the units became sepa-
rate courts. Fifth Circuit judges assembled en banc in New Orleans on
October 1 for official closing ceremonies. In a ceremony both formal and
moving, the judges met together as a court, for the last time. Chief Judge
Godbold passed the chief judge's gavel to new Fifth Circuit Chief Judge
Charles Clark. In return Chief Judge Clark handed him the last American
flag to fly over the Fifth Circuit courthouse, to be taken to Atlanta, where
it now reposes in the lobby of the courthouse. Members of the Eleventh
filed from the platform, symbolizing the final division. Separation of the
judges from their colleagues, bound together by respect and affection, was
a difficult moment for them, and was equally difficult for many of their
families.

The next day, in Atlanta, the Eleventh Circuit held its opening ceremo-
nies at Symphony Hall of the Memorial Arts Center. Griffin B. Bell, for-
mer Attorney General of the United States and formerly a judge of the

3. Pub. L. No. 96-452, 94 Stat. 1994 (1980).
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Fifth Circuit, gave a history of the Fifth Circuit. Senior Judge Elbert
Tuttle, formerly chief judge of the Fifth, explained the significance of the
judge's oath and of the judicial robe. In a group, the judges reaffirmed
their oaths of office.

Like Athena from the brow of Zeus, the Eleventh Circuit had sprung
full grown from the brow of the old Fifth. Earlier that day the court en
banc had heard its first case, Bonner v. City of Prichard." The court hit
the ground running, with some 2,000-2,500 pending cases. Oral argument
calendars proceeded as scheduled. No case was postponed or delayed.

B. Adoption of a Body of Law

The new court chose to consider in a judicial proceeding and to define
by an opinion in a decided case the methodology by which its precedents
would be established. On the morning of October 2, 1981 the court con-
ducted an en banc hearing in a selected case, Bonner v. City of Prichard,
the apparent governing principles of which differed among the circuits. At
its opening ceremony that afternoon the court announced its decision and
read from the bench its first opinion. The court chose Fifth Circuit prece-
dents as controlling in the case. Then it went further and, after rejecting
other alternatives,5 chose as the established body of law of the Eleventh
Circuit the law as reflected in the decisions of the Fifth Circuit handed
down prior to 5:00 p.m. at the close of that circuit's business on Septem-
ber 30.6 The entire body of law of the Fifth Circuit was lifted out and
adopted as the corpus juris of the Eleventh Circuit. Any part of the
newly-adopted Eleventh Circuit law, like any subsequent decision of the
Eleventh, was subject to reconsideration and change but only by the
Eleventh Circuit sitting en banc.

Bonner, as swift and clean as a sword stroke, swept away the uncertain-
ties and difficulties of other possible approaches. The old law became the
new law of a new forum, in the hands of judges drawn from the old forum

4. 661 F.2d 1206 (11th Cir. 1981) (en banc).
5. The court held that the rule-making power of the court did not address establishing

substantive law. It rejected as "at best unappealing, at worst catastrophic" the possibility
that every issue would be a new issue, to be decided as a question of first impression. Id. at
1211. It rejected the possibility that Fifth Circuit law might be followed by informal and
unrecorded consensus among the judges. Id. at 1210.

The possible approaches that might have been taken to develop an Eleventh Circuit body
of law, and the Eleventh Circuit solution, are discussed in Thomas E. Baker, Precedent
Times Three: Stare Decisis in the Divided Fifth Circuit, 35 Sw. L.J. 687 (1981); Thomas E.
Baker, A Postscript on Precedent in the Divided Fifth Circuit, 36 Sw. LJ , 725 (1982). An-
other piece, Thomas E. Baker, A Primer on Precedent in the Eleventh Circuit, 34 MERCER
L. REv. 1175 (1983), discusses the numerous manifestations that ensued as the court gave
effect to the choices of law that had been made.

6. 661 F.2d at 1209.
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who were familiar with that law. The bar, district courts, and bankruptcy
courts breathed a sigh of relief.

C. The Court Rehabilitates its Home

Congress appropriated 7.8 million dollars for restoration of the build-
ing, built in 1907-1910, that the court had inherited. The court moved
into temporary quarters for two years while the work was done. Most of
the appropriation was earmarked for essential repairs and for replace-
ment of electrical, plumbing, and air conditioning systems, but some
noteworthy features were preserved or created.

The court had a guiding purpose to make the courthouse well-lighted,
colorful, and cheerful, free of somber or forbidding appearance or atmo-
sphere. The handsome original woodwork of the two courtrooms was re-
stored-somewhat lightened-and color was introduced into the court-
rooms by intermittent wall coverings of tapestry. The original figured
ceilings of the courtrooms were discovered hidden above fiberboard
panels and were brought to light and their beauty restored. Dignified
judges' benches were retained in the courtrooms, one expanded to en
banc size. First floor lobby areas were decoratedin a lively combination of
colors appropriate to the style of the Second Renaissance Renewal.

The court acquired numerous pieces of art and art objects and placed
them in its lobby, hallways, court offices, and library. Stands were in-
stalled in the lobby depicting development of the law, judicial history,
and the history of the circuit, and a copy of the United States Constitu-
tion was installed in an impressive marble case.

The courthouse, now more than ninety years old, is solid, substantial,
and enduring, yet the interior is both lively and lovely. It is a fitting
home. In June 1990, pursuant to congressional legislation, the courthouse
was named for Senior Judge Elbert P. Tuttle.

D. Building a Library

When created, Unit B had neither book nor bookshelf nor librarian.
Elaine Fenton; from the Georgia State Library, was employed as libra-
rian, and Sara Straub came from the United States District Court for the
Northern District of Georgia as assistant librarian. The Fifth Circuit
transferred to the Eleventh Circuit its materials relevant to Alabama,
Florida, and Georgia, its extensive microfiche collection, and part of its
fund accumulated from attorneys' admission fees. By circularizing federal
courts and judges the library acquired usable books that purchased new
would have cost more than 125,000 dollars. It borrowed second-hand
shelving. The Administrative Office of Courts supplied supplemental
funds. By the time the new circuit came into existence the library was
fully functional.

1992] 965
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When the courthouse was rehabilitated, the library was placed at
ground level. Part of the former first floor was removed, providing a
pleasing atrium for the library. The library is a handsome architectural
achievement, a showplace of the courthouse and among circuit libraries
generally. It is colorful, filled with light, and decorated with a collection
of art and art objects.

From the beginning a judgment was made that, unlike the policy in
some circuits, the library would be a public" asset, open at all regular
hours to practicing lawyers. It has become a valuable resource to the bar
of Atlanta, especially to lawyers from smaller offices.

The library operates with a lean staff-seventeen persons circuit-
wide-and has concentrated its funds on building its resources. Its collec-
tion exceeds 40,000 volumes. It relies heavily on automation to improve
its services, to supply the most current information available and to pro-
vide materials no longer in print. It was one of the first circuit libraries to
join OCLC, the On-line Computer Library Center, which gives access to
the holdings of a library consortium. The original microfiche collection
has quadrupled. The library's on-line catalog is accessible from work sta-
tions throughout the library and by dial access from branch libraries, and
is available to noncourt users through a public access terminal within the
library.

A CD-ROM 7 collection contains a large series of nonlegal information
stored on audio disks, which can be searched within seconds by name or
subject. Some of the areas included are extensive congressional materials,
a standard all-purpose encyclopedia, and the Martindale-Hubbell Law
Directory (which can be searched for any attorney by name without
knowing the attorney's city). These disks are updated and replaced
periodically.

In addition to LEXIS, NEXIS, and WESTLAW, the library has access
to DIALOG, a general information database, and also to VU/TEXT, a
newspaper database accessing newspaper of national coverage and several
newspapers within the Eleventh Circuit. Sue Lee is reference librarian.
She assists judges' offices and court facilities in conducting research.

In October .1981 there were three branch libraries: Jacksonville, N.D.
Georgia in Atlanta, and Montgomery. Since then branches have been
opened in Miami, Mobile, and Birmingham. Miami will soon have a sec-
ond branch.

7. Compact Disk Read Only Memory.
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III. STRUCTURE

The Eleventh Circuit had the unusual opportunity of organizing from
scratch. There were strong advantages to writing on a clean slate. Though
the court drew from Fifth Circuit experience it looked at numerous pos-
sibilities for operating methodology, and it put into place, or developed
over time through experimentation, what seemed to work best.

The court simplified operations in many ways. It curbed the flood of
paper work that burdens some courts. The court drafted new rules under
the guidance of Judge Paul Roney, with input from an advisory commit-
tee of lawyers in each state. These were operative for a year, after which
they were adjusted and fine-tuned. The court developed and published a
manual of its internal operating procedures and put it in the hands of
lawyers practicing before the court.

In the mid-1980s, under the hand of Judge Joseph Hatchett, the court
published its rules and procedures in a new form. Each of the Federal
Rules of Appellate Procedure, ("FRAP"), is set out, followed by the par-
allel rule of the circuit and any applicable provision of the court's internal
operating procedures.

The court chose to be not a mere recipient of documents but a proac-
tive participant in assuring the prompt and orderly progress of appeals.
The clerk's office monitors the events of each appeal and notifies counsel
of the next stage and the applicable time limit. Timely preparation and
filing of trial transcripts by court reporters are monitored under proce-
dures developed in cooperation with spokespersons for reporters. The
court elected to have appeals processed on the original district court rec-
ord and the court reporter's transcript of testimony, eliminating the need
to print voluminous materials into an appendix. This saves litigants many
thousands of dollars each year.

The judges of the court developed a self-monitoring system for their
own work. They created, and have continued to improve, a reporting sys-
tem that once each month informs every judge of the status of every case
that has been submitted for decision and not yet decided, together with
the name of the judge assigned the opinion and the age of the case. The
report reminds each judge of the responsibilities he or she has, and it
reveals to all judges their relative performances.

The Judicial Council of the circuit is charged with making "all neces-
sary and appropriate orders for the effective and expeditious administra-
tion of justice within its circuit." The circuit began with a Council of all
circuit judges and three district judges, later six district judges, and now
an equal number of circuit and district judges. All judicial officers and

8. 28 U.S.C. § 332 (1988).
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employees of the circuit are required to "promptly carry into effect all
orders of the judicial council."' However, unless an impediment to the
administration of justice is involved, regular business of the courts is not
referred to the Council.

The circuit executive is the circuit's chief administrator in nonjudicial
matters. Budgets, housing and facilities, personnel system, purchasing,
conferences and meetings, and automation are some of the matters within
his province. He exercises a coordinating function over other principal
branches of th court-the clerk's office, library, and staff attorneys'
office.

The clerk's office is the court's case-handling arm. Norman Zoller
joined that office and became clerk of the Eleventh Circuit when it was
organized. In 1983, following the retirement of Thomas H. Reese as cir-
cuit executive, Zoller became executive and Spencer D. Mercer came from
the Northern District of Georgia to be clerk. Mercer served in that capac-
ity until his death in early 1986. Miguel J. Cortez, who had come to the
court from the Tenth Circuit, succeeded Mercer and continues to serve as
clerk.

The clerk's office began in 1981 with twenty-seven deputy clerks and
increased to fifty-one by 1991. Case-handling is done on a "docket team"
basis, with one or more teams responsible for all cases from a state. The
team handles filing and processing of case-related documents, monitors
the progress of each case, and responds to requests for case-related infor-
mation. A separate deputy clerk handles death penalty habeas cases.
, The clerk's office is an activist office, not a mere filing facility. It

monitors the preparation of trial transcripts by court reporters, which
minimizes delays. It oversees the progress of appeals. It records the status
of opinions assigned to judges and the progress of cases on the nonargu-
ment calendar and reports to the court each month the status of each
judge's work. The clerk's office makes up oral argument calendars, giving
consideration to the ages of cases and the proximity of case originations
to the site for oral argument. The clerk is authorized to act on many rou-
tine motions; others are referred to judges for handling.

Automation is increasingly important to the court. In the clerk's office
automated systems have evolved from crude machines to an office-wide
network of personal computers using advanced software. These com-
puters keep track of each event in a case, transmit statistical data to the
Administrative Office of Courts-in Washington, and support sophisticated
word processing. They enable clerks in the Atlanta headquarters, and
judges and their staffs throughout the circuit, to obtain current informa-
tion on most aspects of case status. All judges' offices are connected with

9. Id.
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court headquarters, and with each other, through E-mail, which transmits
documents immediately in hard copy form, supplemented by FAX
machines.

Judges file their opinions with the court in a form that can be transmit-
ted electronically to West Publishing Company without being retyped or
reformulated. West provides slip opinions, with headnotes and syllabi, in
the same form that the opinions will appear in the Federal Reporter. The
headnoted form is of great benefit to all users of the slip opinions.

The Circuit Justice, appointed from the Supreme Court, is a link be-
tween that Court and the circuit. Important motions and applications
from the circuit, including motions to stay executions in death penalty
cases, are considered first by the Circuit Justice, who may act on the mat-
ter or refer it to the full Court for consideration. Liaison between the
Circuit Justice and the circuit on procedures helps to keep this motion
practice smooth. At the circuit's annual Judicial Conference, the Circuit,
Justice visits informally with the circuit judges at a closed session in
which all participants are encouraged to speak candidly about procedures
and administrative matters of mutual concern.

The Eleventh Circuit has been blessed by its Circuit Justices, Lewis
Powell and Anthony Kennedy, who have been counselors, sharers of
ideas, and sources of inspiration-and, perhaps most important, always
approachable.

IV. ASSIGNMENTS OF JUDGES, CASES, AND SITTINGS

The new court has continued the practice of not being bound to a sin-
gle site. It has continued to sit in Atlanta, Montgomery, Jacksonville, and
Miami, at times in Tallahassee, and on a few occasions in Tampa, Or-
lando, and Birmingham. The busiest sites are Atlanta and Miami.

The court schedules oral argument in about 800-850 cases per year. As-
signment of judges to panels and of cases to panels are made by separate
sources, with neither source knowing what the other is doing. Judges are
assigned by a committee of judges that does not include the chief judge.
As far as feasible no judges sit regularly together or regularly at the same
site. Panel assignments for a court year are completed about six months
before the court year begins and made known to the judges. The informa-
tion is otherwise confidential, and assignments are not revealed to the
clerk. Most panels are composed of two active judges with a senior or
visiting judge as the third member.

The clerk puts together the argument calendars. After a calendar is for-
mulated the names of the judges who will sit on the calendar are then
delivered to the clerk. Under this system no case is assigned to a particu-
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lar judge or judges, and no judge is selected to sit on a particular case. A
judge cannot arrange to be assigned to a particular case.10

Since its beginning the court has considered and decided its cases
under a two-track system, the "argument calendar" and the "nonargu-
ment calendar." After briefs are filed, a case is referred to a judge of a
nonargument panel (three active judges who work together in this capac-
ity for a year). If all three judges agree that oral argument will not be
useful-which means that the issues are clearly identified and susceptible
to straightforward disposition and an opinion will not have great prece-
dential value-and all agree on the result and the language of an opinion,
then the case is decided on the nonargument calendar.

In the last court year 53.7 percent of the court's cases were decided on
the nonargument track, and presently the percentage is even higher.
Judges have come to accept that cases differ in difficulty of decision and
complexity and that not all cases need to be treated alike. They have
revisited old assumptions and recognize that in many cases oral argument
adds little, if anything, to the process, and that finite judicial resources
are best allocated according to the needs of cases and the responsibilities
of judges rather than by assumptions.

The nonargument system has built-in safeguards. Each party must
state in his/her brief whether oral argument will be useful, and if so why.
These statements are helpful to the court but not binding upon it. No
case is assigned to either calendar without judicial approval. Ordinarily
no dissents or special concurrences are permitted in nonargument cases."1
The judges must be in total agreement.

Initially the practicing bar was dubious about the two-track system.
Lawyers were accustomed to a right to make oral argument unless
waived; they accepted the concept of nonargument for all cases except
their own. In time, the bar has come to understand better the desirability
of allocating resources according to needs and to have confidence in the
manner in which the system, with its built-in' safeguards, operates. Now,
in more than thirty percent of cases, all parties agree, through the re-
quired statements in their briefs, that oral argument is neither necessary
nor useful. Additionally the nonargument calendar is more speedy. The
average time from filing of the last brief to decision in nonargument cases
is approximately half that for argued cases. The nonargument calendar is
here to stay. But the court is responsible for making sure that its use
stays within proper limits.

10. Because an emergency or expedited case may have to be heard as quickly as possible,
the clerk may assign it to the first sitting panel or the earliest panel that does not have a full
complement of cases.

11. Except where both parties have stated in their briefs that oral argument is
unnecessary.
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A. The Judges, Old and New

Active judges who were members of the court at its birth were: John C.
Godbold (Alabama), Paul H. Roney (Florida), Gerald Bard Tjoflat (Flor-
ida), James C. Hill (Georgia), Peter T. Fay (Florida), Robert S. Vance
(Alabama), Phyllis A. Kravitch (Georgia), Frank M. Johnson, Jr. (Ala-
bama), Albert J. Henderson (Georgia), Joseph W. Hatchett (Florida), R.
Lanier Anderson III (Georgia), and Thomas A. Clark (Florida).

The Reorganization Act of 1980 gave each senior judge"' the option of
joining either circuit. All those residing in the eastern states chose to join
the Eleventh Circuit: Richard T. Rives (Alabama), Elbert P. Tuttle
(Georgia), Warren L. Jones (Florida), David W. Dyer (Florida), Bryan
Simpson (Florida), and Lewis R. Morgan (Georgia)."The judges of the Eleventh were long-time associates. The active judges
had been together on the Fifth for from two to fifteen years. Senior
judges had been on the bench since as early as 1951. These years of expe-
rience, and the judges' association with each other, were blessings. The
judges were known quantities to each other, dedicated friends with a deep
sense of collegiality. They shared a sense of excitement at the creation of
a new institution and 'a determination that their new court would distin-'
guish itself.

Inevitably the ranks changed. Senior Judge Richard T. Rives died in
1982. Judge Albert Henderson took senior status in 1986, succeeded by
Judge J. L. Edmondson. In 1986 Chief Judge Godbold stepped aside as
chief judge and Judge Paul Roney became chief. Judge Bryan Simpson
had become a senior judge in 1975. He continued to sit with the court
until the mid-1980s, and he died in 1987. Judge Godbold elected to take
senior status in 1987 and in August of that year became Director of the
Federal Judicial Center in Washington, D.C., and was succeeded on the
court by former District Judge Emmett R. Cox. Judge Godbold returned
to duty with the court in 1990. Judge Roney elected to take senior status
in 1989 and Judge Tjoflat became chief judge. Judge Roney's successor
has not yet been named. Judge Hill also moved to senior status in 1989,
and his place was filled by Stanley F. Birch, Jr. In 1989 Judge Vance was
assassinated, and District Judge Joel F. Dubina was appointed in his
stead. Judge Clark elected to take senior status in 1991, and his place
remains unfilled. The last move to senior status was by Frank M. John-

12. The phrase "senior judge" is a popularly used euphemism for "retired." Most judges
prefer this phrase because "retired" implies that a judge is no longer working, when in fact
most of the judges in Yetired status continue to work at least part time.

13. Judge Walter P. Gewin (Alabama) exercised his right to be assigned to the Eleventh.
But he died on May 15, 1981 before the new circuit came into existence. The court and the
bar have always considered him a member of the Eleventh.
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son, Jr., in 1991. At the writing of this article, his successor had been
nominated but not yet confirmed by the Senate.

These changes are significant in several respects. Of the twelve active
judges of the Eleventh Circuit in 1981 only five are now in active service.
Active judges who served during the social revolution of the 1960s and
1970s are now few. Long vacancies following the retirements of Judges
Roney and Clark have hampered the court's operations. For much of the
past three years a court authorized twelve judges, carrying a heavy
caseload, and already lean in judgepower, has operated essentially as a
nine-judge court.

Senior Judges Tuttle, Godbold, Dyer, Morgan, Roney, Hill, Johnson,
Henderson, and Clark continue to sit with the court. Their contributions
are significant in numbers of cases and impact.

B. Workload and Performance

A few easily understood statistics reveal the performance of a circuit
court in a quantitative sense. These are the critical categories: (1) filings,
the gross number of appeals filed; (2) appeals filed per panel of three
judges (since the judges' work is done in decisional units of three persons,
this adjusts the gross filings to accord with available judgepower); (3)
gross number of appeals terminated; (4) terminations per panel, i.e., gross
terminations adjusted to terminations per decisional unit; and (5) pend-
ing cases at the end of the statistical reporting period.

In its first year, the 1981 court year, with twelve active judges, Eleventh
Circuit figures were: Appeals filed-2,433; appeals filed per panel-608;
appeals terminated-2,191; terminations per panel-548; and pending
cases-2,261.

The statistics for 1991, ten years later, still with twelve judges author-
ized, are sobering: appeals filed-4,436 (up 82%); appeals filed per
panel-,109 (up 82%); appeals terminated-4,107 (up 87%); termina-
tions per panel-1,027 (up 87%); and pending cases-4,171 (up 84%). In
1991 the court had more appeals filed than the Fifth Circuit had in 1978
when Congress increased that court from twelve to twenty-six judges in
order to care for its caseload.

The Administrative Office of Courts quantitatively measures the courts
of appeals caseloads, and the courts' handling of their caseloads, using
seventeen indices. For 1991 the Eleventh Circuit was number one of all
circuit courts in eight indices, number two in four more. No other court
even comes close to this quantitative achievement.

The circuit's across the board reversal rate for appeals from the district
courts is consistently in the range of twelve to fifteen percent.

There is bad news with the good. Because of the large number of ap-
peals filed, the number of cases pending at the end of the court year has
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continued to grow from 2,261 in 1981 to 4,171 in 1991. However, these
cases are not necessarily "dead in the water." Many are simply working
their way through the normal processes of an appeal.

In its early years the court followed an in-house policy that a judge
assigned to write an opinion must have the opinion written and in circu-
lation to his or her colleagues within six months of submission for deci-
sion, failing which the judge was removed from sitting on the bench until
the opinion was in circulation. Unfortunately, the court has had to recede
from this policy as well as from other internal standards governing the
time allowed a judge to concur in or dissent from the opinion of another
judge. These changes are borne out in statistics of "decision time," the
elapsed.time from notice of appeal to final disposition. In the Eleventh, in
1991, the mean time was 10.9 months, which was tenth among the cir-
cuits. This is not as prompt as the court wishes.

Opinions by the court are shorter and more direct than they once were.
This reflects the role of the court as decisional rather than lawmaking and
of the judge as more a decider and less an expositor. There is less Grand
Manner writing. The development of computer-assisted research has di-
minished the role of the opinion as a repository for citations turned up by
the writer and recorded for future researchers.

Also, many criminal appeals have little arguable merit, but the indigent
defendant may appeal with both counsel and a record supplied without
charge. It is not suggested that this system is inappropriate but rather
that at times the appellant's only hope is that somehow lightning will
strike, and the court does not need to explain at length that lightning has
not struck. Finally, the sheer burden of cases demands that judges speak
more directly and with economy of words.

During the last court year 1,983 dispositions, approximately fifty-nine
percent of the court's decisional output, were not published and were dis-
tributed to counsel and the affected court in photocopy form. Of these,
538 (sixteen percent of all dispositions) were Eleventh Circuit Rule 36
dispositions affirming without written opinion." Unpublished disposi-
tions, whether with or without opinion, are not binding precedent but can
be cited as persuasive authority.

C. The En Banc Function

The court sits en banc pursuant to Rule 35 of the Federal Rules of
Administrative Procedure when consideration by the full court is neces-
sary to secure or maintain uniformity of its decisions, or when the pro-

14. Eleventh Circuit Rule 36 authorizes a no-opinion affirmance when an opinion would
have no precedential value and other specific criteria are met.
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ceeding involves a question of exceptional importance.15 In its first decade
the court sat en banc on 101 cases, probably less than two percent of
those in which en banc consideration was suggested."'

A suggestion for rehearing by the en banc court is referred to all active
judges, and any active judge (or senior judge on the deciding panel) may
ask for a poll of the court (whether or not a petition is filed by a party).
Rehearing en banc is granted only if a majority of active judges vote in
favor. A senior judge who participated in the panel decision may elect to
sit on the en banc court. A suggestion for rehearing en banc is also
treated as a petition for rehearing before the original panel.

To avoid confusion about the viability of a decision on which rehearing
en banc is granted, the circuit adopted Rule 35-11, which provides that
the granting of the rehearing en banc vacates the panel opinion and stays
the mandate of the court.

Suggestions for en banc consideration are not favored. Under Eleventh
Circuit Rule 35-6 counsel must accompany a suggestion for en banc con-
sideration with a certificate that, based on counsel's reasoned and studied
professional judgment, one or both of the categories embraced by FRAP
35 exists.

D. Death Penalty Cases

Habeas corpus appeals brought on behalf of death-sentenced state pris-
oners are a major element of the court's work. Each year forty to fifty of
these appeals reach the court. They are difficult and demanding. Many
times execution is imminent, requiring that the case be decided quickly
or execution stayed. Frequently the cases are misunderstood by nonlawy-
ers-and even lawyers-who are not familiar with federal judicial review
of constitutional issues.

Three active judges serve as a panel on death penalty cases. Each panel
manages its cases separately from the usual oral argument track and sets
times for filing papers and for oral argument, if prescribed. Beginning
when state collateral review ends, information on the case is supplied to
the federal courts. As the case moves from one federal level to another,
each court keeps the next court likely to receive the case informed of the
status and of issues likely to be raised. When the case reaches the court of
appeals the Supreme Court of the United States is similarly advised. In
this liaison between courts electronic communications are invaluable.
Documents that once passed from one court to another in days now pass
in minutes.

15. Theoretically a case may be heard en banc rather than reheard. In fact a hearing en
banc is seldom requested and almost never granted.

16. Seventy-seven were with oral argument and 24 without argument.
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The court is grateful to appointed counsel and counsel from state agen-
cies who undertake representation of death-sentenced prisoners. The task
for a lawyer in each case is staggering and the responsibility awesome. In
the early 1980s there were an insufficient number of lawyers willing to
accept appointment in death penalty habeas cases, especially those from
Florida. The court of appeals, moving first through the Florida State-Fed-
eral Judicial Council, a semiformal liaison group of state and federal
judges, sought to relieve the critical situation. The Florida State Bar re-
sponded magnificently.

A committee, chaired by James Rinaman of Jacksonville, recruited ap-
proximately eighteen Florida law firms to supply one attorney each for a
death penalty habeas case. Distinguished lawyers rendered this volunteer
service. The Florida Bar Foundation made a substantial grant to help
with expenses incurred by volunteers. A temporary resource center was
established to assist attorneys who had undertaken the habeas cases. In a
cooperative effort of the Florida Bar, public officials of Florida, and the
Florida legislature, legislation was enacted creating the Florida Capital
Collateral Representative office ("CCR"), a publicly funded state agency,
to represent death-sentenced prisoners in habeas cases. The volunteers
recruited from the bar completed their tasks, the temporary resource
center was phased out, and thereafter the CCR has handled most of the
death penalty habeas cases from Florida. The distinguished and fruitful
efforts by the Florida Bar in this difficult area brought it the Harrison
Tweed Award of the American Bar Association.

The CCR presently has fifteen attorneys and an annual budget of ap-
proximately two million dollars. It has approximately 125 cases pending.
Because of this very heavy load the Florida Bar is again seeking the assis-
tance of volunteers. A separate and permanent resource center, funded by
Criminal Justice Act fees, assists in recruiting volunteers and helps them
in preparing their cases.

In Georgia the State Bar created a special committee to address the
same problem that had existed in Florida. The committee, chaired by
Stephen 0. Kinnard of Atlanta, solicited emergency help from volunteer
lawyers to meet immediate needs. Then, public officials of Georgia, the
State Bar, and the committee, working together, established a resource
center at the law school of Georgia State University. That Center, sup-
ported partly by state and partly by federal funds, monitors the Georgia
cases, handles some cases itself, and recruits volunteers for others. For his
diligent work in furthering these developments in Georgia, Steve Kinnard
received the 1987 American Bar Association Pro Bono Publico Award.

Alabama has also created a central agency for habeas death penalty
cases, the Alabama Capital Case Resource Center, set up with Alabama
State Bar backing through a task force chaired by former Governor Al-
bert Brewer. It receives State Bar funding, federal funding, and some
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grant funds. The bar has been active in its support and generous with its
funds. The Center recruits and assists lawyers and, when necessary, han-
dles some cases itself (including a few direct appeals).

A quick count seems to show forty-three full-blown habeas death pen-
alty cases decided by the Supreme Court since the Eleventh Circuit was
created. Twenty of these cases came from the Eleventh Circuit. Of the
twenty, at least four have special significance.

First, in McCleskey v. Kemp,17 the court held that a statistical survey
purporting to show disparity in imposition of the death penalty in Geor-
gia, based on the defendant's race and the victim's race, did not establish
a violation of equal protection or the Eighth Amendment. The case cre-
ated national interest, and Congress has considered legislation that would
overrule it. Second, Strickland v. Washington's is a familiar case estab-
lishing standards for determining the effectiveness of counsel in criminal
cases. Third, the court in Enmund v. Florida's held that application of
the death penalty to a defendant not a principal, but only an aider or
abettor, violated the Eighth Amendment. Finally, McCleskey H, McCles-
key v. Zant,"2 is an important authority concerning abuse of the writ.

IV. STAFF ATTORNEYS' OFFICE

The staff attorneys' office supports the judges, primarily by research
and writing. The office has grown from a staff of twelve attorneys-one
per active judge-to an authorized staff of twenty-five, based upon filings
in the court and duties assigned to the office. The attorneys are not as-
signed to particular judges; all attorneys work at the court headquarters
under central direction.

In the early years, the staff attorneys prepared memoranda summariz-
ing the facts, the issues, and the law, in selected appeals that were fully
briefed and ready for consideration. On substantive motions filed by pro
se litigants that required a review of the record (such as motions for in
forma pauperis, motions for certificate of probable cause, and motions for
appointment of counsel) the staff attorneys studied the record and re-
ported to the judges.

The duties of the office have substantially expanded. A senior attorney
reviews each case after it has been docketed to determine whether there
is appellate jurisdiction (and federal jurisdiction as well) and, if jurisdic-
tion is questionable, explores the matter with the parties and then refers
it to a judge for determination. This process results in dismissal at an

17. 441 U.S. 279 (1987).
18. 46 U.S. 668 (1984).
19. 458 U.S. 782 (1982).
20. 111 S. Ct. 1454 (1991).
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early stage for want of jurisdiction in eight to ten percent of cases before
substantial commitments of time are made by judges and counsel.

Presently, the staff attorneys research and prepare memoranda in all
pro se appeals, counseled habeas corpus petitions (other than death pen-,
alty cases), and some criminal appeals. Additionally they review and pre-
pare memoranda in all social security appeals. To further uniformity in
the new field of sentencing guidelines, the staff attorneys research all
such claims. In addition to their case-centered duties, staff attorneys pre-
pare guidebooks and brochures useful to the judges and their staffs on
such subjects as social security, civil rights, sentencing guidelines, habeas
corpus, and standards of review.

The office is under the direction of Karen Wilbanks, who has been with
the court in that assignment since shortly after the circuit was organized.

V. STATE-FEDERAL RELATIONS

Relations between state and federal courts have been fostered by the
circuit in several ways. Habeas corpus cases are an especially sensitive
area.

In the early 1980s, Judge Tjoflat worked with state courts to improve
handling of habeas cases in both systems. At the circuit's request the
Federal Judicial Center sponsored seminars on habeas in each state for
state and federal judges. For the first time state and federal judges stud-
ied habeas law together, exchanged ideas, and worked to ease points of
tension.

In Florida and Georgia, and to a lesser extent in Alabama, the State-
Federal Judicial Councils-semiformal groups of state and federal
judges-have established guidelines to settle such matters as calendar
conflicts between state and federal courts. They have encouraged sharing
of probation officers' information and sharing use of court facilities.

In each state of the circuit, the court of appeals can certify to the su-
preme court of that state an unsettled question of state law that is essen-
tial to a decision in a pending federal case. The appropriate court for the
initial decision of state law is the highest court of that state. The federal
court, therefore, defers to the state court and asks it to make that initial
determination and, when made, honors it. Certification works smoothly.
It is federalism in its highest form. But it has to be nurtured jointly and
explained by both court systems. In a spirit of respect for each other's
interests, the federal court keeps certification requests to a reasonable
number, and the state courts accept' the requests and respond promptly.
The field of law in which certification is most frequently utilized is state
insurance law.
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VI. BANKRUPTCY COURTS

The decade of the eighties was, a time of significant change and growth
in the bankruptcy courts. In the early '1980s there was confusion over the
authority of bankruptcy courts to rule on some matters and tension in the
relationship between bankruptcy courts and district courts. In 1984 bank-
ruptcy courts were designated as "units" of the respective district
courts." Previously bankruptcy judges had been appointed by the presi-
dent with advice and consent of the Senate for fourteen-year terms. Ap-
pointment power, was transferred to the court of appeals, which reap-
pointed for fourteen-year terms substantially all judges then serving. The
court has exercised its appointment power with substantial input from
the bar of each state.

Filings in bankruptcy courts of the circuit have exploded, from more
than 29,000 in 1981 to more than 126,000 in 1991, a 432 percent increase.
In frequency of bankruptcy filings per household, a critical index, Georgia
is now second of all the fifty states and Alabama is third.

The circuit began with twenty-two bankruptcy judges, increased by five
in 1986. Ten more have been recommended to Congress and are included
in pending legislation.

Early in its life the Eleventh Circuit began to move toward appropriate
recognition of the status and the participatory role in federal judicial af-
fairs of bankruptcy courts and judges. Some residual disharmony existed
across the country because of proposals to change bankruptcy judges to
Article III status, but this abated with time and with care in relation-
ships. The Eleventh Circuit made clear at its Judicial Conferences, and
elsewhere, by word and by acts, that bankruptcy judges of the circuit
were part of the mainstream of judicial affairs. The concept of the bank-
ruptcy court as a discrete unit of the district court, each with its power
and authority, was fostered by establishment of a chief bankruptcy judge
in each district even before this position was authorized by statute. An-
nual meetings of chief bankruptcy judges were instituted. The circuit de-
veloped its own system of statistical reporting for bankruptcy courts that
gave the courts as well as the circuit statistics regarding the caseload and
the performance of each court.

Handling the bankruptcy caseload would not be possible without auto-
mation. The revolution in computerization of bankruptcy courts began in
and was led by the Eleventh- Circuit. The Eleventh Circuit developed in-
house the first overall software system for bankruptcy courts, operated on
small computers linked together. This revolutionary development became
the system of choice for a majority of bankruptcy courts in the country,

21. Bankruptcy Amendments and Federal Judgeship Act of 1984, Pub. L. No. 98-353, 98
Stat. 333 (1984).
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but gradually it is being replaced by a uniform national system that is
more complex and operates on more powerful computers.

The obvious challenge for the future of the bankruptcy courts concerns
the ability of the courts to handle their tremendous increase in filings. In
view of economic conditions no diminution in the rate of increase is
expected.

VII. HISTORICAL SOCIETY

In 1983 the Eleventh Circuit Historical Society was incorporated with a
stated purpose "to keep a record of the history of the Courts of the Elev-
enth Circuit as institutions and of the judges who had instituted those
Courts." The Eleventh was the first circuit to organize a history unit.
Since then it has been followed by several other circuit courts. To further
its goals the Society has acquired portraits, historical documents, written
histories, and audio and visual cassettes. It has taped oral histories of
circuit and district judges.

A primary undertaking of the Society has been the writing and publica-
tion of a history of the district courts in each of the three states and a
history of the circuit court. In 1991, the Society published a history of the
district courts in Florida." Contracts have been made with legal writers
for the Alabama and 'Georgia district court histories and the Eleventh
Circuit history.

The Society is supported by membership dues from approximately 800
members and by several substantial grants from the attorneys admission
fee fund of the circuit. The Society has no legal connection with the cir-
cuit court. It is supervised by a board of trustees and managed by a part-
time director and a secretary.

VIII. THE IMPEACHMENT OF JUDGE HASTINGS

The investigation and ultimate impeachment of District Judge Alcee
Hastings of the United States District Court for the Southern District of
Florida imposed heavy demands on the Eleventh Circuit. In 1981 a fed-
eral grand jury indicted Hastings and a Washington lawyer on charges of
bribery, conspiracy, and obstruction of justice, relating to an alleged bribe
to give sentences of probation to defendants convicted on racketeering
charges. At separate trials the lawyer was convicted and Hastings was
acquitted.

Two district judges who were members of the Judicial Council of the
Eleventh Circuit, Chief Judges William T. Hodges of the Middle District

22. KERMIT L. HALL & ERIC W. RISE, FROM LOCAL COURTS TO NATIONAL TRIBUNALS
(1991).
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of Florida and Anthony A. Alaimo of the Southern District of Georgia,
filed a complaint under the Judicial Councils Reform and Judicial Con-
duct and Disability Act of 1980," alleging that Hastings, in the language
of the statute, had "engaged in conduct prejudicial to the effective and
expeditious administration of the business of the courts,' 's4 including a
conspiracy with the Washington lawyer to extort and receive a bribe.

The chief circuit judge appointed a committee to investigate the
charges, composed of himself, Circuit Judges Gerald B. Tjoflat and Frank
M. Johnson, Chief District Judge Sam C. Pointer of the Northern District
of Alabama, and District Judge William C. O'Kelley of the Northern Dis-
trict of Georgia. The committee employed as its counsel and investigator
a distinguished lawyer, John Doar of New York. Three years of investiga-
tion, hearings, and litigation ensued.

At the threshold the committee concluded that the acquittal of Has-
tings in the criminal case did not bar the investigation on double jeopardy
grounds. The Court of Appeals for the District of Columbia," and later
the Senate, agreed. In litigation brought by Hastings the courts declined
to enjoin the investigation by the committee.2 They held the statute
facially constitutional and declined to enjoin the Judicial Conference. 7

They refused to enjoin the United States Senate.'8 They held that grand
jury materials from the criminal case must be disclosed to the investigat-
ing committee 29 and to the House of Representatives 0 and they held that
an alleged testimonial privilege did not prevent testimony from Hastings'
secretary and law clerks.'"

Hastings contended that the charges and the investigation were moti-
vated by racial prejudice and by a conspiracy involving the Department
of Justice. The courts held that the forum for these allegations was the

23. Pub. L. No. 96-458, 94 Stat. 2035 (1980) (codified as amended at 28 U.S.C. § 372(c)
(1988)).

24. Id.
25. Hastings v. United States Senate, 716 F. Supp. 38 (D.D.C.), aff'd without opinion,

887 F.2d 332 (D.C. Cir. 1989).
26. Hastings v. Judicial Conference of United States, 593 F. Supp. 1371 (D.D.C. 1984),

aff'd in part, vacated in part, 770 F.2d 1093 (D.C. Cir. 1985), cert. denied, 477 U.S. 904
(1986).

27. Hastings v. Judicial Conference of United States, 657 F. Supp. 672 (D.D.C. 1986),
aff'd in part, rev'd in part, 829 F.2d 91 (D.C. Cir. 1987), cert. denied, 485 U.S. 1014 (1988).

28. Hastings v. United Senate, 716 F. Supp. 38 (D.D.C.), aff'd without opinion, 887 F.2d
332 (D.C. Cir. 1989).

29. In re Petition to Inspect & Copy Grand Jury Materials, 576 F. Supp. 1275 (S.D.
Fla. 1983), ali'd, 735 F.2d 1261 (11th Cir. 1984).

30. In re Request for Access to Grand Jury Materials Grand Jury No. 81-1, Miami, 833
F.2d 1438 (11th Cir. 1987) (affirming unpublished order).

31. Williams v. Mercer, 610 F. Supp. 169 (S.D. Fla. 1985), afl'd, 783 F.2d 1488 (11th
Cir.), cert. denied, 477 U.S. 904 (1986).
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committee itself, but Hastings submitted no evidence to the committee.
The committee held seven hearings consuming some 27 days, it heard
more than 110 witnesses whose testimony filled 28 volumes, and accepted
into evidence approximately 2,800 documents. At all times Hastings took
the position that the committee had no power or authority over him, and
he did not appear at any committee hearing.

Proceedings before the committee were kept confidential as required by
section 372(c)(4).a When the matter eventually made its way to Congress,
the House removed the cloak of confidentiality from the record of the
proceedings.

The committee, in August 1986, submitted its unanimous report and
recommendations to the Judicial Council of the Eleventh Circuit. It con-
cluded that Hastings had conspired with the Washington attorney to ob-
tain a bribe in return for probated sentences and that, at his trial, he had
given false testimony and had produced fabricated documents. It recom-
mended that the Judicial Council make a determination that Hastings
had engaged in conduct which might constitute one or more grounds for
impeachment under Article I of the Constitution.

The Judicial Council, by unanimous vote, 3
3 adopted the committee re-

port and determined that Hastings had engaged in conduct which might
constitute grounds for impeachment. It certified the matter to the Judi-
cial Conference of the United States, the supervisory body over federal
court matters.

The Judicial Conference invited Hastings to file a response and he did
so. This was the first substantive material he had presented. The Confer-
ence, by unanimous vote of nearly thirty members, concurred in the de-
termination made by the Judicial Council and transmitted the committee
report, the record, and the exhibits to the House of Representatives. The
Subcommittee on Justice of the House Judiciary Committee, after hear-
ing testimony for seven days, voted unanimously to report seventeen arti-
cles of impeachment. The full committee voted thirty-two to one to rec-
ommend impeachment. The House voted for impeachment on all
seventeen articles by a vote of 413-3.

The Senate, through an Impeachment Trial Committee, heard testi-
mony for eighteen days. Then, by a vote of sixty-nine to twenty-six, it
found Hastings guilty of the bribery charge and eight perjury charges .'
The process was at an end, six and one-half years after the charges had
been filed with the chief judge of the Eleventh Circuit.

32. 28 U.S.C. § 372(c)(4) (1988).
33. Judges Hodges and Alaimo did not participate.
34. Other charges were dropped or did not receive sufficient votes to convict.
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These lengthy and difficult proceedings reached beyond the confines of
charges against Hastings. They established important principles, and a
methodology, for handling within the judiciary serious misconduct
charges against judicial officers. Hastings was the first federal judge to be
impeached after acquittal on underlying criminal charges. The proceed-
ings demonstrated that in a judicial conduct matter the federal judiciary
had the capacity to investigate and to act in the most difficult of circum-
stances. They demonstrated the importance, and the difficulty, of main-
taining confidentiality.

The accompanying litigation established the constitutionality of the
statute and a committee's access to grand jury and criminal case materi-
als, and it rejected the claim of testimonial privilege asserted by the
judge's staff. Courts and Congress laid to rest the issue of double jeop-
ardy. Claims of racial motivation were unsupported before the committee,
the Judicial Council, and the Judicial Conference. Congress rejected those
claims as well.

The committee could not have carried out its responsibilities without
the invaluable counsel, legal and practical, and the investigative talent, of
John Doar. The Eleventh Circuit, and the federal judiciary, are indebted
to him.

IX. NATIONAL ASSIGNMENTS

Judges of the Eleventh Circuit have held responsible assignments in
national administration of judicial affairs. Many of these are appoint-
ments to committees of the Judicial Conference of the United States,
most of whose work is done through its committees.

Chief Judge Tjoflat has contributed significantly to matters of proba-
tion and sentencing. He served for several years on the Committee on
Administration of the Probation System, and ultimately as its chairman.
At the advent of sentencing guidelines he became a member of the Ad
Hoc Committee on Sentencing Guidelines.

For the period 1987-89 Judge Paul Roney was a member of the most
authoritative committee of the Judicial Conference, the Executive Com-
mittee, which acts for the Conference when it is not in session. He also
served as a member of the Special Committee on Habeas Corpus Review
of Sentences, which developed the so-called "Powell Report" on death
penalty habeas cases. Presently he is serving on the Committee to Review
Circuit Council Conduct and Disability Orders, which reviews orders en-
tered pursuant to 28 U.S.C. § 372(c), 3 relating to judicial misconduct and

35. 28 U.S.C. § 372(c) (1988).
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disability. Previously, from 1978 to 1984; he was a member of the Sub-
committee on Judicial Improvements.

Judge Frank M. Johnson was a member of the Temporary Emergency
Court of Appeals ("TECA") until 1982. He has been a member of the
Advisory Committee on Civil Rules and was appointed chairman of that
committee-in 1985. Presently he is a member of the Committee on Codes
of Conduct.

After several years of service on the Committee on Administration of
the Magistrates System [renamed "Magistrate Judges"], Judge Joseph W.
Hatchett, himself a former magistrate, was appointed as chairman of the
committee. Judge Joel F. Dubina is presently a member of that commit-
tee. Judge Hatchett also served on the Advisory Committee on Appellate
Rules for three years.

Judge James C. Hill is presently serving a term on the Committee on
Intercircuit Assignments.

Judge Lewis R. Morgan served on the TECA until 1987, and until 1988
on the important but little-known Special Division for Appointing Inde-
pendent Counsel (to investigate and prosecute persons in the executive
branch with respect to whom there is specific information of commission
of a federal criminal offense).

Former Chief Judge John C. Godbold was a member of the Board of
Directors of the Federal Judicial Center until 1981. He became Director
of the Judicial Center in 1987 and served there until 1990. Also he served
as chair of the Board of Certification for Court Executives, a statutory
body since abolished. In 1987 he was one 'of the American judges on the
Canadian-United States Legal Exchange.

X. JUDGE ROBERT S. VANCE

The court's history would not be complete without reference to Judge
Robert S. Vance, who was assassinated in 1989 by a bomb delivered to his
home. Judge Vance was a tenacious advocate for what he believed to be
right. He had been a determined supporter of division of the Fifth Cir-
cuit. Judge Vance was a doer; if there was. a job to be done, one only had
to give it to him. But he was a careful scholar as well, one who searched
to the bottom of the barrel. He wasted no. words. He thought clearly and
he wrote clearly.

Judge Vance's intellect was powerful, but as is true of many judges who
have had experience in the political world, he was not an ivory tower
judge. He understood people. He understood how democracy works, and
he was passionately devoted to our country. Judge Vance was in tune
with the needs and the interests of the less fortunate, and he did not
hesitate to speak on their behalf. When he spoke, his was not a quiet
voice, physically or intellectually. His voice has been described, when in
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pursuit of something in which he deeply believed, as "too big for indoor
use."

The new federal courthouse in Birmingham has been named for Judge
Vance. This is fitting. His fellow judges, and the court as an institution,
miss him.

XI, SUMMARY

The court's first decade was initially characterized by the goal of
achieving stability as an institution. An organizational structure was de-
veloped and methodologies of operation tried and tested. Physical details
such as housing and library were solved.

The court had to establish its identity, for the benefit of itself and of
those it serves. It gradually did so, feeling its way with changeable and
changing ideas but in a fortunate context of warm personal relationships
among judges who comprised the court at its creation and thereafter
shared the excitement and stimulus of a new institution intent on proving
its worth. These judges sought to pass on their feelings to the judges who
joined them later.

After ten years the court is properly seen as a case-deciding court. Or-
ganization and administration are but backdrops to that task. A court of
appeals is a decisional court, the court of last resort for over ninety-five
percent of federal appeals. At times media and academe think of a federal
appeals court as a yeasty, bubbling law-making enterprise where patters
and molders of the law work at confecting new law. This is far from real-
ity. The court's day-to-day work is decisional in the common law tradi-
tion. It considers and decides discrete controversies and, where appropri-
ate, records in an opinion its decision and its reasoning process. A
decision may do no more than decide the dispute. Or it may add by accre-
tion to the body of law, a bit here, an explanation there. Occasionally a
decision may extend the law to new territory. But ordinarily extension of
the law is a consequence of decision-making, not a pursuit of law-making.

Without question the Eleventh Circuit has earned an A in an opera-
tional sense. Other circuits have come to Atlanta to see how it is done.
Quantitatively the court's work has been outstanding. Of course, the
judges think the quality of their work is good, but this is partly subjective
and we must leave it for comment by other judges, the bar, and
academics.

The court has fostered successful liaison with the state courts. State-
federal relations have never been better. These good relations need to be
nurtured and furthered.

As the court moves into its second decade Robert Frost's lines are espe-
cially pertinent: "The woods are lovely, dark and deep. But I have
promises to keep, And miles to go before I sleep, And miles to go before I
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sleep."'3 6 The court's major challenge is, of course, simply getting its work
done promptly and efficiently. The caseload would be heavy even if the
court were fully staffed with judges. With vacancies left empty for ex-
tended periods the load is crushing. The number of cases pending has
increased. The time required for decisions has lengthened. Internal time
standards have eroded. The court hoped for a decrease in death penalty
habeas corpus cases after state and federal systems had absorbed the
changes of the 1970s in the application of the Constitution to the death
penalty, but the decrease has been small. At any one time,, from thirty-
five to forty of these cases will be pending in the court.

Measured by criteria used by courts and Congress, the court is entitled
to twenty-five active judges, but it has elected not to request additional
judges beyond twelve. At some point the court may be required by events
to revisit that decision. Necessity may compel it to consider whether it
must schedule more weeks of oral argument than the number followed
since 1981.

In its tradition of trying out ideas to see if they work and changing
them if they do not, the court may well consider the percentage of cases
that it is deciding without oral argument, the number of cases decided
without written opinions, and the number of unpublished opinions. It is
not suggested that these procedures are not proper, only that continuing
self-study and frank appraisal of their implementation are appropriate
and in the circuit's tradition.

36. Robert Frost, Stopping by Woods on a Snowy Evening, in JOHN BARTLETr, FAMILIAR

QUOTATIONS 748 (1980).
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