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I. INTRODUCTION

The artwork of trial practice is more like a moving video than a still
shot. The authors of this Article have attempted to reduce the video of
this survey period to a few significant sound bites. Because the potential
scope of coverage would require resources of the magnitude of CNN's and
not of a south Georgia radio station's, and because the authors fit into the
latter category, we hope that our selection of sound bites has been wise
and that at least the citations prove useful.

1H. PERSONAL JURISDICTION

A. Resolving Issues of Personal Jurisdiction

Resolving whether defendants are subject to personal jurisdiction in ac-
tions filed in Georgia often presents issues of fact. An obvious question
that litigants face is how to resolve these issues. Does the trial court re-
solve the issues, or must a jury? Two cases reported during the survey
period provide some guidance for resolving the issue.1

A defendant who wishes to contest a court's exercise of personal juris-
diction must raise the defense affirmatively, or by motion.2 Raising the
defense forms the issue. The trial court, and not the jury, must then re-
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1. Derbyshire v. United Builders Supplies, Inc., 194 Ga. App. 840, 392 S.E.2d 37 (1990);
Beasley v. Beasley, 260 Ga. 419, 396 S.E.2d 222 (1990).

2. O.C.G.A. § 9-11-12(b) (1982).
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solve issues of fact, because courts have traditionally considered questions
of personal jurisdiction to be matters in abatement, requiring the court's
ruling, and not a jury's.1

Parties may bring the issue on for hearing pursuant to Official Code of
Georgia Annotated ("O.C.G.A.") section 9-11-12(d).' In resolving issues of
fact, trial courts can rely solely upon affidavits and documents pursuant
to O.C.G.A. section 9-11-43(b), 6 or they can entertain oral testimony.6 De-
fendants must comply with Uniform Superior Court Rule 6.1 when they
submit affidavits to support their motions.7

If the court resolves factual issues without entertaining oral testimony,
and if those facts are disputed, the court must resolve the issues in plain-
tiffs' favor.8 Defendants who raise the issue of lack of personal jurisdic-
tion bear the burden of establishing their defense. The defendant's' mo-
tion "must be granted if there are insufficient facts to support a
reasonable inference that defendant can be subjected to . . . jurisdic-
tion."10 Apparently, the showing must be by a preponderance of the evi-
dence.11 Appellate courts owe the trial court's ruling no deference if the
ruling is based upon writings and not oral testimony.1"

B. Long Arm Statute

The majority of cases raising issues of personal jurisdiction over non-
residents of Georgia deal with application of Georgia's long arm statute.13

Although the Supreme Court of Georgia rejects the use of a "due process
formula," both that court and the court of appeals consistently apply a
three-pronged test as an "analytical tool" in resolving whether nonresi-
dent defendants are subject to personal jurisdiction in Georgia." For a
nonresident defendant to be subject to personal jurisdiction under Geor-
gia's long arm statute: (1) The nonresident must purposely avail himself
of the benefits of Georgia law; (2) the plaintiff's claim must relate to the
defendant's contacts with Georgia; and, (3) the defendant's contacts with

3. See Derbyshire, 194 Ga. App. at 842, 392 S.E.2d at 39.
4. O.C.G.A. § 9-11-12(d) (1982); see also Beasley, 260 Ga. at 420, 396 S.E.2d at 223.
5. O.C.G.A. § 9-11-43(b) (1982).
6. Beasley, 260 Ga. at 420, 396 S.E.2d at 223 (citing O.C.G.A. § 9-11-43(b) (1982)).
7. UNW. SunR. CT. R. 6.1 (1991); Beasley, 260 Ga. at 420, 396 S.E.2d at 223.
8. Beasley, 260 Ga. at 420, 396 S.E.2d at 223.
9. Id.

10. Id.
11. Derbyshire v. United Builders Supplies, Inc., 194 Ga. App. 840, 843, 392 S.E.2d 37,

39 (1990).
12. Beasley, 260 Ga. at 420, 396 S.E.2d at 223.
13. O.C.G.A. § 9-10-91 (1982).
14. Beasley, 260 Ga. at 421, 396 S.E.2d at 224.
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Georgia must be such that it is reasonable to subject the defendant to
personal jurisdiction in Georgia. 16

WEB, Inc. v. American Express Travel Related Services Co.,16 re-
ported during the survey period, illustrates the application of these rules.
WEB, Inc., ("WEB") a New Jersey corporation, opened a corporate credit
card account with American Express, a New York corporation. Several
employees of WEB received cards and the authority to bind WEB. Wil-
liam E. Becker, WEB's principal, accepted joint and several responsibility
for the credit card account.17

An employee, Madelyn Lazich, quit WEB and went on a spending
spree with the WEB credit card. WEB, seeking a ruling that it was not
responsible for Lazich's personal purchases, filed a declaratory judgment
action in Georgia against American Express. American Express counter-
claimed against WEB for the charges and successfully moved the court to
add Becker, 'individually, as a defendant in its counterclaim. The trial
court then granted summary judgment in favor of American Express in
its counterclaim against WEB and Becker.' 8

The court of appeals reversed the trial court's grant of summary judg-
ment against Becker individually."' The court found that American Ex-
press did not satisfy the second prong of the test for establishing personal
jurisdiction over Becker.20 In other words, although Becker had contacts
with Georgia, the contacts were not related to any activities involving
American Express: these activities were not claim-related.' 1

During the survey period, the court of appeals reiterated that a nonres-
ident of Georgia might waive a defense of lack of personal jurisdiction in
a later action in Georgia based upon a contract."2 If WEB, in its contract
with American Express, had waived any defense of lack of personal juris-
diction in any state in which transactions on the card were undertaken,
would Becker, the guarantor, have been subject to jurisdiction in Geor-
gia? Or, to contractually waive a defense of lack of personal jurisdiction
in an action in Georgia, must the contract specifically provide that the
action be filed in Georgia? These issues have not been resolved.

At least three survey period cases concern the domestic relations sub-
section of the long arm statute." In Braden v. Braden,4 the trial court

15. Id. (citing Straus v. Straus, 260 Ga. 327, 393 S.E.2d 248 (1990); Smith v. Smith, 254
Ga. 450, 330 S.E.2d 706 (1985)).

16. 197 Ga. App. 697, 399 S.E.2d 513 (1990).
17. Id. at 697-98, 399 S.E.2d at 514.
18. Id. at 698, 399 S.E.2d at 514.
19. Id. at 700, 399 S.E.2d at 516.
20. Id. at 699, 399 S.E.2d at 515.
21. Id.
22. See Harbin Enters. v. Sysco Corp., 195 Ga. App. 694, 394 S.E.2d 618 (1990).
23. O.C.G.A. § 9-10-91 (1982).
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refused a former wife's request that the court issue a rule nisi and dismiss
her contempt petition when her former husband moved to Connecticut
before being served." The supreme court reversed and reiterated that
plaintiffs in contempt actions may employ the domestic relations long
arm statute to secure jurisdiction over nonresident defendants.2 More-
over, the lower court was compelled to issue the rule nisi for service upon
the out-of-state defendant, because the rule nisi serves the same purpose
in a contempt action as a summons serves in other actions.'

Beasley v. Beasley2s required the supreme court to apply its three-
pronged formula to determine whether defendant was subject to jurisdic-
tion in Georgia. The wife, a Georgia resident, sued her husband, who
lived in Saudi Arabia, for separate maintenance. The parties married in
South Carolina and then lived in Georgia from 1979 to 1981. The hus-
band had previously divorced a former wife in Clayton County. Since
1981, he had retired from the military and visited Georgia several times,
but his primary contacts with Georgia occurred years before this action."

"The fact that defendant's contacts with. . . [Georgia] took place sev-
eral years ago ... [did] not affect the analysis under the first prong" of
the court's formula.80 The, court indicated, however, that under the third
prong of the test, "the length of time that has elapsed since defendant's
purposeful activity in this forum may impact on the reasonableness of
exercising jurisdiction. ' ;$' Interestingly, the court, in its due process anal-
ysis, seemed to focus more upon Georgia's interests as the last marital
residence of the parties, in securing spousal support and a division of
marital assets, than upon defendant's contacts. 8' In other words, the
court, relying upon Burger King Corp. v. Rudzewicz,38 suggested that in
due process analysis the state's interests in providing a forum for a par-
ticular case can overcome a defendant's otherwise extremely minimal con-
tacts with Georgia." This is an interesting proposition, since the due pro-
cess rights to be secured belonged to the nonresident defendant, and not
to the State of Georgia. The court also implied that in domestic relations
cases the second prong of the court's formula would always be satisfied
because "there is unquestionably a nexus between residence in the forum

24. 260 Ga. 269, 392 S.E.2d 710 (1990).
25. Id. at 270, 392 S.E.2d at 711.
26. Id.
27. Id.
28. 260 Ga. 419, 396 S.E.2d 222 (1990).
29. Id. at 420-21, 396 S.E.2d at 224.
30. Id. at 422, 396 S.E.2d at 225.
31. Id.
32. Id. at 422-23, 396 S.E.2d at 225.
33. 471 U.S. 462 (1985).
34. 260 Ga. at 421-23, 396 S.E.2d at 224-25.
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state with a spouse or family and a domestic relations action to dissolve
the relationship or enforce those family obligations. '"

Straus v. Straus" is another domestic relations case in which the plain-
tiff predicated jurisdiction upon the long arm statute. In contesting a
modification action the husband filed in Cobb County, the wife, who had
moved to Colorado, claimed that she could not be subjected to jurisdic-
tion in Georgia because she had strictly complied with earlier Georgia
court decrees concerning her divorce.' 7 The supreme court rejected the
wife's argument and held that, to the extent that earlier cases had held
that compliance by nonresidents with Georgia divorce decrees insulated
those nonresidents from jurisdiction in Georgia in later actions, the ear-
lier decisions were overruled.88

C. Actions to Domestic Foreign Judgments

Because Georgia courts are constitutionally compelled to recognize
judgments rendered in sister states,' 9 there are very few ways in which
defendants may oppose judgment creditors who attempt to domesticate
their foreign judgments in Georgia courts. One way to attack a foreign
judgment in a domestication action in Georgia is to show that the foreign
court's exercise of personal jurisdiction over the nonresident defendant
violated the defendant's right to due process.

These attacks upon foreign judgments appear frequently in domestica-
tion actions filed in Georgia. Georgia courts have established rules to deal
with these issues.40 Atlantic National Bank v. Chance41 illustrates these
rules. The Florida bank, which was the plaintiff judgment creditor in
Georgia, introduced a properly authenticated record from the Florida
case, in which the bank had taken a default judgment, in the subsequent
Georgia action to domesticate.42 The court held that by introducing the
record of the earlier proceeding in a sister state, a judgment creditor gen-
erally makes out a prima facie case in the domestication action in Geor-
gia. ' The exception to this rule comes in cases in which the record of the

35. Id. at 422, 396 S.E.2d at 225.
36. 260 Ga. 327, 393 S.E.2d 248 (1990).
37. Id. at 328, 393 S.E.2d at 250.
38. Id. at 329, 393 S.E.2d at 251 (overruling Medeiros v. Tarpley, 258 Ga. 372, 369

S.E.2d 482 (1988)).
39. U.S. CONST. art. IV, § 1 (Full Faith and Credit Clause).
40. See supra text accompanying notes 1-12.
41. 194 Ga. App. 634, 391 S.E.2d 677 (1990).
42. Id. at 634, 391 S.E.2d at 677.
43. Id. at 635, 391 S.E.2d at 678 (citing Minor v. Lillie Rubin, Inc., 84 Ga. App. 112, 65

S.E.2d 691 (1951)).
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foreign proceeding reveals that the defendant was a nonresident of the
foreign forum."

Because the record in'Chance did not establish that defendants were
Florida residents when the bank secured its judgment in Florida, the
bank could not prevail on its motion for summary judgment in the Geor-
gia action.45 The most interesting portion of the decision is Judge Beas-
ley's concurring opinion."' Judge Beasley opined that had the bank prop-
erly served the nonresident Georgians in the original action in Florida
and had ,those Georgians then defaulted in the Florida action, the Georgia
residents could not have attacked the Florida court's exercise of personal
jurisdiction in the subsequently filed domestication action in Georgia.'"
Defendants, had they been properly served, would have waived the de-
fense of lack of personal jurisdiction by defaulting in the Florida action,
and therefore, subsequently, in the Georgia action." One wonders what
result would ensue if a California bank sued and properly served a Geor-
gia resident, with no connections to California, on a contrived debt, if the
Georgia resident did not contest personal jurisdiction in California and
allowed the suit to go into default. If the California judgment creditor
came to Georgia to domesticate its judgment, could the Georgia defend-
ant contest the California court's exercise of personal jurisdiction?

Signet Bank/Virginia v. Tillis"9 involves another domestication action
concerning a nonresident bank. The bank sent an application for a credit
card that Tillis purportedly signed. After several charges were made on
the card and some payments, were received by the Virginia bank, the ac-
count became delinquent. Tillis denied signing any application card or
making any charges or payments. 0

The Virginia bank sought and received default judgment against Tillis
in an action it filed in Virginia." It was unclear whether the bank person-
ally served Tillis in Georgia. Later, the Virginia bank sought to domesti-
cate its Virginia judgment in Georgia, but failed because the Georgia
court found the Georgia defendant's connections with Virginia too tenu-
ous to establish the constitutionality of the Virginia court's exercise of
personal jurisdiction."' What if the credit card application contained a
waiver of the defense of lack of personal jurisdiction in any action filed on

44. Id. (citing Hartsog v. Robinson, 115 Ga. App. 824, 826-27, 156 S.E.2d 141, 143
(1967)).

45. Id. at 635-36, 391 S.E.2d at 678-79.
46. Id. at 636-37, 391 S.E.2d at 679-80 (Bealsey, J., concurring).
47. Id. at 636, 391 S.E.2d at 679.
48. Id.
49. 196 Ga. App. 433, 396 S.E.2d 54 (1990).
50. Id. at 433-34, 396 S.E.2d at 55.
51. Id.
52. Id. at 434-36, 396 S.E.2d at 55-57.
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the account in Virginia?" And what if the Virginia bank served the Geor-
gia resident personally in the action it filed in Virginia, although the
Georgia defendant never signed the card?5'

III. VENUE

A. Joint Obligors and Joint Tortfeasors

Two cases concerning venue were among the most significant decisions
reported during the survey period.5 In Motor Convoy, Inc. v. Brannen,56
the supreme court held that absent collusion, "a consent judgment be-
tween the plaintiff and a joint tort-feasor defendant who is a resident
[does not] divest [] a court of personal jurisdiction over a remaining co-
defendant who is a nonresident joint tort-feasor. ' 5 7 It is unclear what
"collusion" means. Obviously, it does not occur when the plaintiff settles
his case with the resident codefendant and enters into a covenant not to
enforce the judgment beyond a specific amount. That is precisely what
plaintiff in Motor Convoy did."' In most cases, plaintiffs would prefer not
to litigate on a defendant's home turf. The significance of Motor Convoy,
for plaintiffs who wish to retain jurisdiction over nonresident codefend-
ants, is obvious and cannot be overstated. 9

Goodman v. Vilston, Inc.,60 which also concerned venue over joint obli-
gors and tortfeasors, presented the converse of the situation of Weitzel v.
Griffin & Associates,1 decided last survey period. In Weitzel the court of
appeals held that a nonresident defendant subject to jurisdiction under
Georgia's long arm statute did not become a Georgia "resident" for pur-
poses of joint obligor venue, in the county in which venue would be ap-
propriate under the long arm statute, so as to subject resident codefend-
ants to venue in that county.2 In Goodman, reported this survey period,
the court concluded that a nonresident defendant was subject to venue
only in the county prescribed by the long arm statute, and not as a joint

53. Compare Harbin Enters. v. Sysco Corp., 195 Ga. App. 694, 394 S.E.2d 618 (1990).
See supra text accompanying note 22.

54. Compare Atlantic Natl Bank v. Chance, 194 Ga. App. 634, 635-37, 391 S.E.2d 677,
678-680 (1990) (Beasley, J., concurring). See supra text accompanying notes 41-48.

55. Motor Convoy, Inc. v. Brannen, 260 Ga. 340, 393 S.E.2d 262, afl'g 194 Ga. App. 795,
391 S.E.2d 671 (1990); Goodman v. Vilston, Inc., 197 Ga. App. 718, 399 S.E.2d 241 (1990).

56. 260 Ga. 340, 393 S.E.2d 262 (1990).
57. Id. at 340, 393 S.E.2d at 262.
58. See 194 Ga. App. 795, 391 S.E.2d 671, aff'd, 260 Ga. 340, 393 S.E.2d 262 (1990).
59. 260 Ga. at 340, 393 S.E.2d at 262.
60. 197 Ga. App. 718, 399 S.E.2d 241 (1990).
61. 192 Ga. App. 89, 383 S.E.2d 653 (1989). See David A. Forehand, Jr. & Ken M. Nim-

mons, Trial Practice and Procedure, 42 MERcER L. Rzv. 469, 473 (1990).
62. 192 Ga. App. at 90, 383 S.E.2d at 654.
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obligor in the county of residence of a-Georgia codefendant.0 In reaching
its decision, the court recognized that "separate suits against the resident
and nonresident defendants may be required, thereby making litigation
against joint obligors more cumbersome."" The court nonetheless felt
constitutionally compelled to reach its result.5

B. Venue Over Electric Companies and Railroads

O.C.G.A. section 46-1-2(c)" provides that venue in personal injury ac-
tions against electric companies and railroads is proper in the county in
which plaintiff sustains the injury, and if the railroad or electric company
has no agent there, then venue is proper in the county of residence of the
company.1 Drishell v. Georgia Power Co.8 dealt with challenges to the
statute. Plaintiff fell and suffered injury when a post owned by Georgia
Power crumbled and gave way. The injury occurred in Rabun County.
Plaintiff sued Georgia Power in Fulton County, but the court dismissed
plaintiff's complaint for improper venue because Georgia Power has an
agent in Rabun County.9

The supreme court affirmed, and rejected plaintiff's argument that sec-
tion 46-1-2 violated his guarantee to equal protection by improperly cre-
ating two classes of otherwise similarly situated claimants: Those with
tort claims against electric companies, and those with claims against
other companies.70 The basis of the court's rejection of this argument was
that plaintiff would receive "the same fair trial guarantees in either Ra-
bun County or Fulton County."'1 The court also rejected plaintiff's claim
that the venue provisions of the Georgia Business Corporation Code"2 im-
pliedly repealed section 46-1-2 because Georgia Power is not a business
corporation and is not subject to the venue provisions of the corporate
code."

63. 197 Ga. App. at 720-21, 399 S.E.2d at 243.
64. Id. at 721, 399 S.E.2d at 244.
65. Id. at 720, 399 S.E.2d at 243 (citing GA. CONST. art. VI, § 2, para. 4).
66. O.C.G.A. § 46-1-2(c) (1982).
67. Id.
68. 260 Ga. 488, 397 S.E.2d 285 (1990).
69. Id. at 488, 397 S.E.2d at 285.
70. Id. at 488-89, 397 S.E.2d at 286.
71. Id. at 489, 397 S.E.2d at 286.
72. O.C.G.A. § 14-2-510 (1991).
73. 260 Ga. at 489, 397 S.E.2d at 286.
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IV. SERVICE OF PROCESS

A divorce case reported during the survey period illustrates the hazards
that attend service by publication. In Robinson v. RobinsonJ" the wife to
whom service by publication was directed later attacked the sufficiency of
the service by claiming that the husband knew where she was all along.'
To serve by publication, plaintiff must first diligently attempt to find the
defendant to be served. Because the trial court did not consider whether
the husband met this standard of diligence, the supreme court reversed.7

The practical lesson of Robinson for plaintiffs is to document carefully
all attempts to locate the defendant, and then to insure that evidence of
those attempts reaches the record. Additionally, it would seem wise to
have the trial court, to the extent possible, make specific findings about
the plaintiff's diligence to guard against later appellate scrutiny.

V. CLAIMS

In Stenger v. Grimes,7 the supreme court held that defendants are en-
titled, upon motion, to secure mandatory joinder of wrongful death claims
with survivors' actions if the claims arise from the same injury and
death.7 8 Nancy Grimes died in an automobile collision in 1987 when a
truck owned by Coastal Supply Company, Inc. and operated by Coastal's
employee, defendant Stenger, struck her car. Grimes' surviving adult chil-
dren brought a wrongful death action against Coastal, and Grimes' execu-
tors brought a survivors' action against Coastal and Stenger to recover for
Grimes' medical expenses, property damage, and pain and suffering.' 9

Stenger moved to join the claims pursuant to O.C.G.A. section 9-11-
19(a), the mandatory joinder statute.80 The trial court denied Stenger's
motion, but the supreme court reversed and laid down the rule that de-
fendants may have all claims arising from a single injury joined in the
same action.81 The court said that it was not creating the right to
mandatory joinder in claims involving multiple plaintiffs with distinct in-
juries, but only in claims arising from a single injury to one person.2

74. 260 Ga. 731, 399 S.E.2d 64 (1991).
75. Id. at 731, 399 S.E.2d at 64.
76. Id. at 732, 399 S.E.2d at 65.
77. 260 Ga. 838, 400 S.E.2d 318 (1991).
78. Id. at 838-39, 400 S.E.2d at 319-20.
79. Id. at 838, 400 S.E.2d at 319.
80. Id. at 839, 400 S.E.2d at 320 (citing O.C.G.A. § 9-11-19(a) (1982)).
81. Id. at 838-39, 400 S.E.2d at 320.
82. Id. at 839, 400 S.E.2d at 320.
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VI. PARTIES

A. Adding New Parties

What happens when a plaintiff sues two defendants, but improperly
serves one defendant, who, upon motion, is dismissed? Must the plaintiff
secure an order from the court allowing the plaintiff to add the dismissed
defendant, or may the plaintiff simply amend his complaint and reserve
the dismissed defendant?

According to the court in Slater v. Brigadier Homes, Inc.,83 an order of
court is required for plaintiff to maintain an action against the dismissed
defendant.8 ' Slater sued two defendants: Brigadier Homes, Inc. and
Country Squire Mobile Homes, Inc. Plaintiff improperly served Brigadier,
and, therefore, the court dismissed Brigadier. Plaintiff thereafter
amended his complaint without order of court and properly served Briga-
dier. Upon motion by Brigadier, the trial court once again dismissed Brig-
adier, and Slater appealed.ss

Relying upon Clover Realty Co. v. Todd,86 the court considered plain-
tiff's actions an attempt to add a party.87 The court reasoned that be-
cause O.C.G.A. section 9-11-21"1 requires leave of court to add a party,
and because no order was obtained, the trial court properly granted Brig-
adier's motion to dismiss." In so holding, the court rejected persuasive
federal authority construing Rule 21 of the Federal Rules of Civil
Procedure."

Judge McMurray dissented and was joined by three other judges.'1 The
dissent reasoned that plaintiff had added no new party, and conse-
quently, leave of court was not required."

B. Third Party Practice

Mayor of Savannah v. Southern Bulk Industries," provides a good il-
lustration of third party practice under O.C.G.A. section 9-11-14.9 The
City of Savannah contracted to provide Union Camp Corporation with

83. 198 Ga. App. 67, 400 S.E.2d 338 (1990).
84. Id. at 68, 400 S.E.2d at 339.
85. Id. at 67, 400 S.E.2d at 338.
86. 237 Ga. 821, 229 S.E.2d 649 (1976).
87. 198 Ga. App. at 68, 400 S.E.2d at 339.
88. O.C.G.A. § 9-11-21 (1982).
89. 198 Ga. App. at 68, 400 S.E.2d at 339.
90. Id. (citing FzD, R. Civ. P. 21).
91. Id. at 69, 400 S.E.2d at 339 (McMurray, Deen, Pope & Beasley, JJ., dissenting).
92. Id., 400 S.E.2d at 339-40.
93. 198 Ga. App. 867, 403 S.E.2d 447 (1991).
94. O.C.G.A. § 9-11-14 (1982).
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water for its factory operations. When Southern Bulk Industries, Inc.
("SBI") caused the rupture of a water main, Union Camp became under-
standably distressed and sued SBI. However, SBI persuaded the trial
court and the court of appeals that Union Camp had no claim against it."
Union Camp then sued the city for breach of contract, and the city filed a
third party claim against SBI. SBI sought to escape liability again by con-
tending that because it could not be directly liable to Union Camp, then
it could not be liable at all to the city.' The trial court agreed and
granted SBI's motion for summary judgment. The court of appeals re-
versed and provided a useful discussion concerning third party practice in
Georgia.97

A defendant may not, by attempting to implead a third party defend-
ant, tender to plaintiff a substitute defendant." That is, the third party
defendant must be directly liable to the original defendant as a result of
the same incident alleged in plaintiff's complaint, although the theory of
the original defendant's third party claim does not have to be the same as
that of the original plaintiff." What is essential is that, if the original
defendant is liable to the plaintiff, then the original defendant must per-
sonally possess a claim against the third party defendant upon some ba-
sis.100 This is not to say that this rule prohibits the original plaintiff from
possessing a claim against a third party defendant.101 For example, the
original defendant-third party plaintiff-may have acted as a joint
tortfeasor in producing the original plaintiff's injury. In such an instance,
the nature of the third party claim would be one for contribution. 0' In
the eyes of the original plaintiff, the defendant's claim for contribution
would be in the form of a secondary, and not direct, liability on the part
of the third party defendant. The plaintiff might nonetheless also have a
direct claim against the third party defendant.108

95. 198 Ga. App. at 867, 403 S.E.2d at 448 (citing Union Camp Corp. v. Southern Bulk
Indus., 193 Ga. App. 90, 92, 386 S.E.2d 866, 867 (1989), aff'd, 259 Ga. 828, 388 S.E.2d 524
(1990)).

96. Id. at 867-68, 403 S.E.2d at 448-49.
97. Id. at 867-69, 403 S.E.2d at 448-49.
98. Id. at 867, 403 S.E.2d at 448; see also Confetti Atlanta, Ltd. v. Gray, 195 Ga. App.

719, 719-21, 394 S.E.2d 632, 632-34 (1990).
99. 198 Ga. App. at 868, 403 S.E.2d at 449. See generally HARDY GREGORY, JR., GEORGIA

CIVL PRACICE § 3-8, at 304-05 (1990).
100. 198 Ga. App. at 868, 403 S.E.2d at 449.
101. Id. at 867, 403 S.E.2d at 447.
102. See, e.g., Confetti Atlanta Ltd. v. Gray, 195 Ga. App. at 719-21, 394 S.E.2d at 633-

34 (third party plaintiff properly impleaded the third party defendant, who allegedly acted
as a joint tortfeasor in producing the plaintiff's original injury).

103. Id.
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VII. VOLUNTARY DISMISSAL

The court in Pounds v. Hospital Authority of Gwinnett County1°' con-
strued the amended voluntary dismissal statute in the context of a dis-
missal filed after the first portion of a bifurcated trial. 0 O.C.G.A. section
9-11-41(a)106 provides that "an action may be dismissed by the plaintiff,
without order of court, by filing a written notice of dismissal at any time
before" the plaintiff rests his case.107

Pounds was a bifurcated trial in which the issues of damages and liabil-
ity were tried separately.100 After the court ruled upon the liability issue,
plaintiff moved to voluntarily dismiss the remainder of his case without
prejudice, but the trial court denied plaintiff's motion. The trial court
concluded that plaintiff had already "rested" within the meaning of the
voluntary dismissal statute and, therefore, could not avail himself of the
statute.1 9" The court of appeals disagreed.110 The court held that in a bi-
furcated trial a plaintiff may voluntarily dismiss his complaint without
prejudice before he rests in the second part of the "case. '

One wonders what result would ensue if a plaintiff who possessed a
claim for punitive damages attempted to voluntarily dismiss his claim for
punitive damages in the bifurcated portion of that aspect of his case. 1 2

Given the strong legislative intent, expressed in the voluntary dismissal
statute, to afford a plaintiff a second chance to litigate a difficult position,
the plaintiff should have the election of voluntarily dismissing his claim
for punitive damages even after prevailing upon the liability and damages
issue."" This right could be of great practical significance to a plaintiff,
who, based upon a relatively small award, of compensatory damages,
would prefer to litigate his punitive damages case before a more favorable
jury.

104. 197 Ga. App. 598, 399 S.E.2d 92 (1990).
105. Id. at 600, 399 S.E.2d at 94.
106. O.C.G.A. § 9-11-41(a) (1982).
107. Id.
108. 197 Ga. App. at 598-600, 399 S.E.2d at 92-94.
109. Id. at 600, 399 S.E.2d at 94.
110. Id.
111. Id.
112, O.C.G.A. § 51-12-5.1 (Supp. 1991), a product of the Tort Reform Act, provides for

bifurcated trials in cases in which plaintiffs are entitled to punitive damages.
113. Concerning the issue of whether the punitive damages aspect of a trial will consti-

tute a "case" within the meaning of O.C.G.A. § 9-11-41(a) (1982), see McClure v. Gower, 259
Ga. 678, 385 S.E.2d 271 (1989), in which the supreme court held that plaintiffs are entitled
to make closing arguments during the second portion of the trial of a punitive damages case.
Id. at 683, 385 S.E.2d at 275.
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VIII. PROFESSIONAL AFFIDAVITS

The professional affidavit requirement of O.C.G.A. section 9_11_9.1114
required judicial construction again during this survey period. In Razete
v. Preferred Research, Inc.,115 plaintiff sued defendant for failing to pro-
vide a complete title examination on a parcel of real property. The trial
court granted defendant's motion to dismiss based upon plaintiff's failure
to attach an affidavit as required under section 9-11-9.1. Defendant ar-
gued that he was entitled to dismissal because the case concerned profes-
sional negligence; plaintiff, however, sought recovery for defendant's sim-
pie failure to attach the last page of the title examination, which
evidenced liens on the property. 11s

In reversing the trial court's dismissal, the court of appeals noted that
plaintiff did not attempt to prove that defendant negligently examined
the title, a task that requires special skill and knowledge; instead, plain-
tiff's claim arose as a result of defendant's "simple negligence" in failing
to attach the final page of the title examination. 117 Because plaintiff was
not required to prove any customary standard in the field of title exami-
nation, the court found that defendant was not entitled to a dismissal of
plaintiff's complaint simply by alleging and proving that the act or con-
duct of examining titles constituted a "profession."'1

The court in Milligan v. Manno1 1' addressed the issue of whether a
member of a school of medical practice, different from that of defendant,
is competent to provide an affidavit in a malpractice action.110 Plaintiff in
Milligan sued defendant, an allopathic physician, for medical negligence,
and attached to her complaint an affidavit prepared by a doctor of oste-
opathy. The affidavit alleged that defendant had injured plaintiff by neg-
ligently piercing the optic nerve with an anesthetic needle. The trial court
granted defendant's motion to dismiss on the grounds that the osteo-
path's affidavit was legally insufficient to support plaintiff's claim against
the allopathic physician."' 1

114. O.C.G.A. § 9-11-9.1(a) provides:
In any action for damages alleging professional malpractice, the plaintiff shall be
required to file with the complaint an affidavit of an expert competent to testify,
which affidavit shall set forth specifically at least one negligent act or omission
claimed to exist and the factual basis for each such claim.

O.C.G.A. § 9-11-9.1 (Supp. 1991).
115. 197 Ga. App. 69, 397 S.E.2d 489 (1990).
116. Id. at 69-70, 397 S.E.2d at 490.
117. Id. at 70, 397 S.E.2d at 490.
118. Id.
119. 197 Ga. App. 171, 397 S.E.2d 713 (1990).
120. id. at 171, 397 S.E.2d at 714.
121. Id.
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On appeal, the court of appeals affirmed, and distinguished Hicks v.
Mauldin.122 Plaintiff in Milligan failed to prove that the osteopath's and
allopath's methods of treatment were the same for treating plaintiff's con-
dition. According to the court, proof by competent evidence must be of-
fered that the methods of treatment of the different medical schools are
the same, despite differences in the schools' nomenclature, in order for
the witness to be competent to testify. 12 8 If the methods of treatment dif-
fer, a member of a school of practice other than that to which the defend-
ant belongs is not competent to testify and cannot give a sufficient affida-
vit.12' Plaintiff's only evidence of similarity was that the same board of
medical examiners licensed the osteopaths and allopaths.121 This, the
court reasoned, fell short of the general rule and exception set out in San-
ford v. Howard.120

May an affiant base his expert opinion solely upon an assumption that
the factual allegations in plaintiff's complaint are true and correct?
Druckman v. Ethridge12 7 appears to answer that question in the affirma-
tive. Plaintiff sued defendant accounting firm for professional negligence
in failing to file the corporate Subchapter S election after plaintiff di-
rected defendant to do so. Plaintiff's expert affidavit stated:

I have reviewed the complaint to be filed in this action. In my opinion
[defendants] were negligent by failing to file the Subchapter S election
which is the subject matter of this case. Regarding the factual basis of
this claim, I understand that [defendants) were instructed to file such an
election and omitted to do so. It is generally recognized within the pro-
fession that a failure to follow such an instruction does not satisfy the
ordinary standard of care owed by certified public accountants to their
client.1 2

Reasoning that the affidavit did not meet the requirements of section
9-11-9.1 because the affiant did not have personal knowledge of the facts,
the trial court granted defendants' motion for summary judgment. 2' This
ruling, according to the court of appeals, was based upon an erroneous
understanding of the statute.8 0 The expert affidavit filed with a com-

122. Id. at 172, 397 S.E.2d at 714-15 (citing Hicks v. Mauldin, 190 Ga. App. 660, 379
S.E.2d 806 (1989)). Hicks ruled that an osteopath was competent to testify against an allo-
path. Id. at 661-62, 379 S.E.2d at 807.

123. 197 Ga. App. at 172, 397 S.E.2d at 715.
124. Id.
125. Id.
126. Id. (citing Sandford v. Howard, 161 Ga. App. 495, 288 S.E.2d 739 (1982)).
127. 198 Ga. App. 321, 401 S.E.2d 336 (1991).
128. Id. at 321-22, 401 S.E.2d at-337.
129. Id. at 322, 401 S.E.2d at 338.
130. Id.
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plaint under section 9-11-9.1 need not be based on the affiant's actual
personal knowledge. 18 1 Just as an expert may answer at trial hypothetical
questions based upon assumed facts, an afliant may rest his expert opin-
ion on an assumption that the allegations in plaintiff's complaint are true
and correct.18

2

IX PRETRIAL ORDERS

Litigators should take much care in drafting pretrial orders. Unless
"'modified at the trial to prevent manifest injustice,'" the pretrial order
"'controls the subsequent course of the action'" through trial.18 Trial
courts may allow, but are not required to allow, the testimony of wit-
nesses not named in the pretrial order.'" The court of appeals in Booth v.
Johnson 8 addressed this discretion of trial courts to some degree. The
trial court in Booth entered a pretrial order signed by both parties on
November 29, 1989. Four days before trial, defendant moved the trial
court to amend the order to allow the testimony of a newly discovered
witness. Defendant provided plaintiff with the witness's name, address,
and telephone number the day before defendant filed his motion.'"

The trial court denied defendant's motion and disallowed the testi-
mony. The court of appeals reversed, focusing upon the provision in the
pretrial order that the parties could, upon seventy-two hours notice,
name additional witnesses.1 87 Given defendant's compliance with this pro-
vision in the pretrial order, to which plaintiff consented, the lower court
abused its discretion by disallowing the witness's testimony."8

That was not the end of the court of appeals analysis, however. Given
that the lower court abused its discretion by contradicting the pretrial
order's provisions regarding the addition of new parties, the court of ap-
peals further found that, based upon the proffered testimony, the disal-
lowance constituted harmful error. 8 '

The lessons to practitioners are many. First, if a party believes that it
may discover additional witnesses prior to trial, that party should insist

131., Id.
132. Id.
133. Nease v. Buelvas, 198 Ga. App. 302, 303, 401 S.E.2d 320, 321 (1991) (quoting

O.C.G.A. § 9-11-16(b) (1982); Home v. City of Cordele, 254 Ga. 346, 347, 329 S.E.2d 134, 135
(1985)).

134. Id. at 303, 401 S.E.2d at 321 (citing Allstate Ins. Co. v. Reynolds, 138 Ga. App. 582,
227 S.E.2d 77 (1976)).

135. 198 Ga. App. 569, 402 S.E.2d 523 (1991).
136. Id. at 569, 402 S.E.2d at 523-24.
137. Id., 402 S.E.2d at 524.
138. Id. at 569-70, 402 S.E.2d at 524.
139. Id.
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that the pretrial order allow the addition of those witnesses, upon some
reasonable notice. And then, if the trial court abuses its discretion by dis-
regarding the pretrial order, counsel must proffer the testimony so that a
reviewing court may determine whether the exclusion of the testimony
constitutes harmful error.

X. DIscovERY

Among the most interesting appellate decisions concerning discovery
were two that addressed the applicability of Uniform Court Rule
6.4(B).140 The issue was whether, given a party's complete failure to re-
spond to discovery, the opposing party must first contact the nonrespond-
ing party in an attempt to resolve any dispute.

In Barron v. Spanier,1 4 without explicitly stating that compliance with
Rule 6.4(B) is required under these circumstances, the court of appeals
impliedly held that compliance is necessary. 14  The Georgia Supreme
Court, however, clarified the issue in Green v. Snellings 1 4 by holding that
"Uniform Superior Court Rule 6.4(B) does not require the moving party
seeking to compel discovery [pursuant to O.C.G.A. section 9-11-371 to
confer with counsel for the opposing party prior to filing a motion to com-
pel where no discovery responses have been filed. 1 4'" Whatever the case,
simple courtesy in most cases would dictate that counsel make a tele-
phone call to opposing counsel.

140. Green v. Snellings, 260 Ga. 751, 400 S.E.2d 2 (1991) and Barron v. Spanier, 198 Ga.
App. 801, 403 S.E.2d 88 (1991) (construing UNIv. SupFa CT. R. 6.4(B)).

141. 198 Ga. App. 801, 403 S.E.2d 89 (1991).
142. Id. at 801, 403 S.E.2d at 89. Plaintiff in Barron completely failed to respond timely

to defendant's interrogatories. The court of appeals noted that "defendant's attorney made
a good faith effort to resolve the matter, as required by Rule 6.4(B) of the Uniform Superior
Court Rules." Id.

143. 260 Ga. 751, 400 S.E.2d 2 (1991).
144. Id. at 752, 400 S.E.2d at 3.
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