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I.

INTRODUCTION

In many respects, this was a quiet year in the area of criminal law and
procedure. Though the appellate courts reviewed nearly as many criminal
cases as all other types of cases combined, there were few major developments that marked a departure from settled precedent. Perhaps the most
significant developments involved two areas of substantive law: the Georgia Supreme Court staked out new territory in the area of bribery,1 holding that a "campaign contribution" may amount to a bribe if the donor
expects a specific quid pro quo;2 and the court held that in future murder
cases involving self-defense, the defendant may introduce evidence of the
victim's prior assaultive behavior, even if it did not involve the
3
defendant.
In the area of search and seizure, surely the most significant development was the retirement of Special Agent Paul Markonni from the concourses of the Atlanta Hartsfield Airport.'
Defendants gained some ground in the area of discovery and compulsory process; the appellate courts rigorously enforced the rules requiring
the prosecutor to reveal, pretrial, evidence of similar transactions that
will be introduced. 6 The supreme court also held that a defendant has the
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1975); University of Georgia (J.D., 1980). Member, State Bar of Georgia.
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(B.A., 1976); West Virginia University (J.D., 1980). Member, State Bars of Georgia and
West Virginia.
1. See infra text accompanying notes 137-45.
2. State v. Agan, 259 Ga. 541, 384 S.E.2d 863 (1989).
3. See infra text accompanying notes 60-78.
4. See infra text accompanying notes 210-18.
5. See infra text accompanying notes 397-406.
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right to subpoena the crime lab's "rough notes" and raw data if an expert
relies on this information while testifying for the prosecution at trial.6
Apart from these developments, there was the customary assortment of
decisions that either defy rational explanation or inexplicably contradict
what had appeared to be settled rules of law. In this Article, we have not
sought to canvass every decision in the field of criminal law, but have
focused on those decisions that are likely to benefit, or haunt, prosecutors
and criminal defense attorneys in the future.
II.
A.

SUBSTANTIVE CRIMES AND ISSUES

Constitutionalityof Statutes

Sliney v. State7 presented a significant, although unsuccessful; challenge to the constitutionality of an ordinance. Defendant was convicted of
violating a Lowndes County ordinance that outlawed the removal of
"waste" or "litter" from a public container. In addition, the ordinance
criminalized putting anything but "garbage" into a public container.8 The
Georgia Supreme Court upheld the ordinance despite defendant's argument that it was unconstitutionally vague." Justices Smith and Benham
dissented on the ground that the ordinance was too vague due to its use
of three different terms: "waste," "litter," and "garbage," to describe
items being deposited in or removed from public containers. 0 The dissenters also criticized the provision because it gave law enforcement officers unfettered discretion in charging violations of the ordinance." Justice Smith also noted that one of the items defendant allegedly removed
was an American flag, which did not seem to fit within the scope of the
statute."1

In Rozier v. State," the court upheld the financial transaction-credit
card theft statute 4 despite a similar argument that it was void for vagueness and overbroad." In Fain v. State, 6 however, the court held that because of a lack of clarity and an apparent conflict between two statutes
that govern possession of firearms by convicted felons, it would be a vio6:
7.
8.
9.
10.
11.
12.
13.
14.
15.
16.

See infra text accompanying notes 421 and 424.
260 Ga. 167, 391 S.E.2d 114 (1990).
Id. at 167, 391 S.E.2d at 115.
Id.
Id. at 169, 391 S.E.2d at 116.
Id.
Id. at 170, 391 S.E.2d at 116.
259 Ga. 399, 383 S.E.2d 113 (1989).
O.C.G.A. § 16-9-31 (1988).
259 Ga. at 400, 383 S.E.2d at 114.
259 Ga. 708, 386 S.E.2d 144 (1989).
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lation of the due process
clause to convict the defendant of possession of
17
a firearm by a felon.
B.

Cruel and Unusual Punishment

In Penry v. Lynaugh,8 the United States Supreme Court concluded
that the execution of mentally retarded people does not offend the cruel
and unusual punishment -clause of the eighth amendment. 9 The Court
found that there was no national consensus against executing the mentally retarded,2" and the "evolving standards of decency that mark the
progress of a maturing society" did not require nationwide abolition of
the death penalty for the mentally retarded.2 The Georgia Supreme
Court reached a contrary result in Fleming v. Zant,22 in which it considered the Georgia constitutional prohibition against cruel and unusual
punishment,2 3 and the evolving standards of decency that mark the progress of society in this state. The court examined the "objective evidence"
and found a consensus among Georgians against execution of the mentally retarded.2 4 This consensus was derived from two sources: section 177-131(j) of the Official Code of Georgia Annotated ("O.C.G.A."),25 which
outlaws the execution of the mentally retarded, and Senate Resolution
17. Id. at 709, 386 S.E.2d at 145 (construing O.C.G.A. § 16-11-131(c)-(d) (1988 & Supp.
1990)). O.C.G.A. § 16-11-131(b)-(c) (1988 & Supp. 1990) provides that individuals who have
been convicted of a felony may possess a firearm if the appropriate federal authority grants
them relief from the federal provisions that outlaw the possession of a firearm by a convicted felon, and if the appropriate state authority also finds that the individual's possession
of a firearm will not pose a threat to the citizens of Georgia. O.C.G.A. § 16-11-129(b)(3)
(1988 & Supp. 1990), on the other hand, provides that no firearm license may be issued to
any person within five years of release from all restraint in connection with a nonforcible
felony or a misdemeanor, or ten years in the case of a forcible felony.
18. 109 S. Ct. 2934 (1989).
19. U.S. CONST. amend. VIII provides: "Excessive bailshall not be required, nor excessive fines imposed, nor cruel and unusual punishments inflicted."
20. 109 S.Ct. at 2955.
21. Id. at 2953.
22. 259 Ga. 687, 386 S.E.2d 339 (1989).
23. Ga. CONST. art. I, § I, para. 17 provides: "Excessive bail shall not be required, nor
excessive fines imposed, nor cruel and unusual punishments inflicted; nor shall any person
be abused in being arrested, while under arrest, or in prison."
24. 259 Ga. at 690, 386 S.E.2d at 342.
25. O.C.G.A. § 17-7-131(j) (1990), provides:
In the trial of any case in which the death penalty is sought ...
should the judge
find in accepting a plea of guilty but mentally retarded or the jury or court find in
its verdict that the defendant is guilty of the crime charged but mentally retarded,
the death penalty shall not be imposed and the court shall sentence the defendant
to imprisonment for life.
The general assembly enacted O.C.G.A. § 17-7-131(j) in 1988 in response to the publicity
surrounding the execution of Jerome Bowden. 1988 Ga. Laws 1003. See Bowden v. State,
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388. The former statute did not apply in Fleming because it was enacted
after Fleming's sentence was imposed and had prospective application
only. The court reasoned that the new statute and the Senate Resolution
reflected the will of the population that execution of the mentally retarded was not consistent with our standard of decency and was ipso
facto cruel and unusual punishment. 2
The court also outlined the procedure for deciding whether mentally
retarded persons who are currently on death row qualify for special dispensation 2 7 The procedure is as follows: Defendant should petition for a
writ of habeas corpus, alleging that he is mentally retarded; at least one
expert diagnosis should be appended to the petition; the habeas court
should determine whether there is a genuine issue regarding the defendant's mental condition; if a. trial is necessary, it should be conducted in
"the jurisdiction where the initial trial was held; and a jury will then decide whether the defendant is mentally retarded under the standard set
forth in O.C.G.A. § 17-7-131Q). 8 Three days later, the court remanded
30
Zant v. Beck 9 to the trial court to proceed as envisioned in Fleming.
Fleming was one of the first Georgia decisions to find a certain punishment in violation of the cruel and unusual punishment clause. In recent
years, the courts have upheld lengthy, sentences for cases of consensual
sodomy 3 ' and life sentences for individuals convicted of a controlled sub32
stance offense for the second time.
250 Ga. 185, 296 S.E.2d 576 (1982); Fleming v. Zant, 259 Ga. 687, 386 S.E.2d 339, 345 n.3
(1989).
26. 259 Ga. at 690, 386 S.E.2d at 342. The court pointed out that the consensus could
change and that some day the execution of the mentally retarded could once again be in
vogue. Id. at 689-90, 386 S.E.2d at 341.
27. Id. at 691, 386 S.E.2d at 342.
28. O.C.G.A. § 17-7-131Q).
29. 259 Ga. 756, 386 S.E.2d 349 (1989).
30. Id. at 758, 386 S.E.2d at 351 (construing Fleming v. Zant, 259 Ga. 687, 386 S.E.2d
339 (1989)). In Beck the habeas court had concluded that defendant was mentally retarded,
and thus his confession was improperly admitted at trial. The court held this error harmless
with regard to the guilt-innocence phase, but harmful in the penalty phase. The supreme
court ruled that the admissibility of the confession was not properly before the habeas court
because the issue had been litigated during Beck's previous appearance in the appellate
court. Id. at 756, 386 S.E.2d at 350.
31. Gordon v. State, 257 Ga. 439, 360 SE.2d 253 (1987) (defendant received a 10 year
sentence for repeated acts of sodomy with a sixteen-year old).
32. Edwards v. State, 260 Ga. 121, 390 S.E.2d 580 (1990); Grant v. State, 258 Ga. 299,
368 S.E.2d 738 (1988) (defendant received a life sentence for his second drug conviction
pursuant to O.C.G.A. § 16-13-30(d) (1988 & Supp. 1990)).
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C. Statute of Limitations
The statute of limitations for felonies, other than capital felonies, is
four years.33 There are certain tolling periods, however, that are not
counted in the computation of the time that has expired between the
commission of the offense and the return of the indictment or accusation.3 4 One such tolling period is "any period in which . . . [t]he person
committing the crime is unknown or the crime is unknown."3 The appellate courts recently confronted this exception on three occasions and concluded that the exception must be construed narrowly in favor of repose.
In two of the cases the question was "When is a crime uhknown?" In
Sears v. State,3 6 the court decided that in instances of child molestation,
the crime is not "unknown" because the knowledge of the victim is the
knowledge of the State.-7 In Womack v.State,3 8 the Georgia Supreme
Court concluded that even if the crime is "victimless" it is not "unknown" if there is a coparticipant.39 In Womack the State charged defendant with sodomy four years after defendant had engaged in acts of
consensual sodomy. The-trial court concluded that the statute of limitations did not bar the prosecution because the crime was "unknown" to
any agent of the state.4 6 The court of appeals affirmed and concluded that
in cases of joint offenders or victimless crimes, the crime is not "known"
until reported to the police. 41 The supreme court granted certiorari and
reversed.2 The court held that the prosecution was barred, and "there
to the state, the motion
being no evidence that the crimes were 'unknown'
43
for directed verdict should have been granted.

33. O.C.G.A. § 17-3-1(c) (1990) provides as follows: "Prosecution for felonies other than
[murder and other offenses punishable by death or life imprisonment] must be commenced
within four years after the commission of the crime .
34. Id. § 17-3-2.
35. Id. § 17-3-2(2).
36. 182 Ga. App. 480, 356 S.E.2d 72 (1987).
37. Id. at 481, 356 S.E.2d at 74.
38. 260 Ga. 21, 389 S.E.2d 240 (1990).
39, Id.at 23, 389 S.E.2d at 242.
40, Id. at 21, 389 S.E.2d at 240.
41. Womack v. State, 193 Ga. App. 186, 387 S.E.2d 336 (1989), rev'd, 260 Ga. 21, 389
S.E.2d 240 (1990).
42. 260 Ga. at 23, 389 S.E.2d at 242,
43. Id. (relying on Sears v. State, 182 Ga. App. 480, 356 S.E.2d 72 (1987)). The Georgia
Supreme Court held that the crime was known to the coparticipant whose knowledge was
imputed to the State. Id. The State must prove beyond a reasonable doubt that it complied
with the statute of limitations. The jury must then decide if the offense was committed
within the limitation period. Decker v. State, 139 Ga. App. 707, 709-10, 229 S.E.2d 520, 523
(1976); Taylor v. State, 44 Ga. App. 64, 68, 160 S.E. 667, 669 (1931). The State must also
prove the applicability of an exception. State v. Stowe, 167 Ga. App. 65, 68, 306 S.E.2d 663,
666 (1983).
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The court of appeals construed the "crime is unknown" exception again
in Adcock v. State." The State charged defendant with incest after he
had engaged in acts of sexual intercourse with his daughter between 1977
and 1984."4 The "crime is unknown ' exception was deleted from the Official Code of Georgia between 1968 and 1982. 4 6 Although there was evidence that the offense did occur during the time that the exception was in
force, the trial court failed to instruct the jury that any acts occurring
between 1977 and 1982 could not form the basis of a guilty verdict because the statute of limitations had run.'7 The supreme court affirmed the
conviction, but disapproved of the jury charge.'8
D. Crimes Against the Person
Rape. In Ely v. State,'4 9 the State accused, defendant, who was of borderline intelligence, of having sexual intercourse with a mentally retarded
woman." The court found' that consent was not an issue because the woman was incapable of giving consent due to her retardation.5 In addition,
the court found that it was not error for a psychologist to give his expert
opinion that the woman was incapable of consent52 The effect of this
opinion is to force a life of celibacy upon this woman since any man who
has sex with her will be subject to prosecution for rape.
A comparable case was Brown v. State,53 in which the woman was comatose as a result of a car accident. Defendant, the woman's lover, came
to the hospital and had sexual intercourse with her 8 4 The court upheld
his rape conviction. 5

44. 194 Ga. App. 627, 391 S.E.2d 438, aff'd in part, 260 Ga. 302, 392 S.E.2d 886 (1990).
45. 194 Ga. App. at 627, 391 S.E.2d at 438. The indictment was framed in two counts.
The second count involved offenses that occurred between 1984 and 1987. Id.
46. The original exception was codified in the Cobb Code and in the Georgia Code of
1933 as section 27-601. In 1968, with the adoption of the 1968 Criminal Code, the Georgia
General Assembly deleted the "crime is unknown" exception, providing only for an exception if the person committing the crime was unknown. GA. CODE ANN. § 26-503 (Harrison
1977). In 1981, with the adoption of the Official Code of Georgia Annotated and section 173-2(2), the provision was exhumed. See generally State v. Shepherd Constr. Co., 248 Ga. 1,
281 S.E.2d 151 (1981); State v. Benton, 168 Ga. App. 665, 310 S.E.2d 243 (1983).
47. 194 Ga. App. at 629-30, 391 S.E.2d at 441.
48. 260 Ga. 302, 302, 392 S.E.2d 886, 886 (1990).
49. 192 Ga. App. 203, 384 S.E.2d 268 (1989).
50. Id. at 203, 384 S.E.2d at 269.
51. Id.
52. Id. at 204, 384 S.E.2d at 270.
53. 174 Ga. App. 913, 331 S.E.2d 891 (1985).
54. Id. at 913, 331,S.E.2d at 892.
55. Id. at 914, 331 S.E.2d at 893. Accord Johnson v. State, 186 Ga. App. 891, 369 S.E.2d
48 (1988) (sexual intercourse with a woman who is asleep is rape).
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By contrast, the court held in Newton v. State5 that the evidence was
insufficient to establish the offense of rape.57 The victim's partially nude
body was found behind a church. Witnesses testified that defendant and
victim had been drinking together on the night of the murder. In addition, blood of the victim's type was found on defendant's clothing and
there was medical testimony that the victim's vaginal area had been injured by some sort of object." The court held that although the evidence
showed that the victim had been sexually molested, the state failed to
prove that there had been penetration by defendant's sexual organ."
Murder and Self-Defense. When a defendant alleges self-defense in
a murder prosecution, he invariably attempts to "try the victim." Historically, the Georgia courts have been wary of this tactic. The basic rule is
that neither the victim's character nor specific acts of his misconduct are
admissible.60 Nevertheless, the courts have allowed the defendant to introduce evidence of the victim's reputation. for violence if a prima facie
case of self-defense is made.'
In one of the most significant developments in criminal law this year,
the Georgia Supreme Court signaled an intent to loosen the reins on the
criminal defendant by permitting evidence to be admitted of the victim's
prior violent behavior against third parties, even if the defendant was unaware of the victim's prior misconduct at the time he struck the mortal
blow. In Lolley v. State,62 defendant shot and killed his wife's apparent
lover. He argued self-defense and claimed that the victim was the aggressor. He sought to introduce evidence that on an earlier occasion, the victim fought violently with his own brother over a girl.6 The trial court
excluded the evidence, and the supreme court affirmed.64 Five justices,
however, decided that the evidence of the victim's prior acts should have
56. 259 Ga. 853, 388 S.E.2d 698 (1990).
57. Id. at 854, 388 S.E.2d at 699.
58. Id. at 853, 388 S.E.2d at 699.
59. Id. at 854, 388 S.E.2d at 699.
60. See, e.g., Harrison v. State, 251 Ga. 837, 310 S.E.2d 506 (1984); Music v. State, 244
Ga. 832, 262 S.E.2d 128 (1979); Henderson v. State, 234 Ga. 827, 218 S.E.2d 612 (1975). If,
however, the prior conduct of the victim was directed at the defendant, these prior acts are
admissible to illustrate the reasonableness of the defendant's fear and impulse to defend
himself. See, e.g., Respress v. State, 249 Ga. 731, 293 S.E.2d 319 (1982); Dubose v. State, 187
Ga. App. 293, 369 S.E.2d 924 (1988). Also, threats uttered by the victim are admissible
whether or not the defendant heard the threats. See, e.g., Dixon v. State, 256 Ga. 658, 352
S.E.2d 572 (1987); McDonald v. State, 182 Ga. App. 509, 356 S.E.2d 264 (1987).
61. See, e.g., Chapman v. State, 258 Ga. 214, 215, 367 S.E.2d 541, 543 (1988); Milton v.
State, 245 Ga. 20, 22, 262 S.E.2d 789, 791 (1980).
62. 259 Ga. 605, 385 S.E.2d 285 (1989).
63. Id. at 605-06, 385 S.E.2d 285-86.
64. Id. at 607, 385 S.E.2d at 286.
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been admitted. Justices Weltner, Bell, and Hunt concurred, but held that
in the future, trial courts should admit such evidence. 5 Justice Gregory
and Chief Justice Clarke voted to reverse the conviction based on the
exclusion of the evidence." Thus, five justices expressed their intent to
reverse convictions in the future if such evidence is excluded.
7
Three weeks later, the court decided Chapman v. State.1
Defendant
also sought to introduce evidence of the victim's prior violent behavior. 68
All seven justices voted to affirm his conviction, despite the trial court's
exclusion of the evidence." The difference between Lolley and Chapman
was that in the latter, the prior acts of the victim were not similar to the
acts that prompted defendant to kill him.70 Thus, the evidence did not
tend to corroborate defendant's rendition of the events that preceded the
victim's death.
One week after it decided Chapman, the Georgia Supreme-Court decided Hill v. State.7 1 Defendant shot the victim during an argument that
involved a drug deal. Defendant offered evidence of the victim's prior assaults against third parties.7 ' The trial court excluded the evidence, and
the supreme court affirmed.7 This time, Justices Gregory and Hunt and
Chief Justice Clarke formed the majority opinion. Justices Weltner and
Bell concurred rather than dissented because the Lolley decision had not
4
7

yet been published.

Justice Weltner's practice of announcing new rules of law in one case,
but depriving the litigant in that case of the benefits of the rule began
several years ago. In Williams v. State,75 Justice Weltner announced his
intent to change the refreshing recollection rule, not in the case before
him, but in the next case.76 The next litigant found herself equally deprived of the benefits of the new rule because, although her case was tried
after the decision in Williams, it was before the Harrison Company pub65. Id. at 607-10, 385 S.E.2d at 287-89.
66. Id. at 610-11, 385 S.E.2d at 289.
67. 259 Ga. 706, 386 S.E.2d 129 (1989).
68. Id. at 707, 386 S.E.2d at 131.
69. Id. at 708, 386 S.E.2d at 131.
70. Id. at 707 n.2, 386 S.E.2d 131 n.2.
71. 259 Ga. 655, 386 S.E.2d 133 (1989).
72. Id. at 657, 387 S.E.2d.at 135.
73. Id. (citing Williams v. State, 249 Ga. 6, 287 S.E.2d 31 (1982)).
74. Id. The court of appeals seemed oblivious to these developments when it decided
Anderson v. State, 195 Ga. App. 673, 394 S.E.2d 607 (1990) (evidence of a victim's prior
assaultive behavior is inadmissible without regard to the similarity of the conduct).
75. 250 Ga. 664, 300 S.E.2d 685 (1983), overruled by 254 Ga. 538, 331 S.E.2d 561, cert.
denied, 474 U.S. 35 (1985).
76. 250 Ga. at 667-68, 300 S.E.2d at 687 (Weltner, J. concurring).
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lished the decision.7 Apparently Justice Weltner longs to return to the
legislature where new rules are enacted and applied prospectively. In the
courts, however, cases are supposed to be decided. The litigants present
issues based on real controversies that are ripe for review. The judges are
supposed to review lower court decisions and determine whether the trial
was fair, that is, whether the litigant was allowed to introduce evidence in
support of his defense. It is hard to imagine a graceful way to explain to
Mr. Lolley or Mr. Hill that the majority of justices felt that they were
denied improperly the right to introduce evidence in support of their defense, but only defendants
tried after the publication of Lolley could ben78
holding.
this
from
efit
Sodomy. During this survey period there were several sodomy cases,
but the constitutionality of the statute was challenged only once. In Ray
v. State,7 s defendant was convicted of committing sodomy with a fourteen-year old boy. Defendant challenged the constitutionality of the stat77. Hardin v. State, 252 Ga. 99, 311 S.E.2d 462 (1984). The dust finally settled on the
refreshing recollection controversy during this survey period. See infra text accompanying
notes 557-58.
78. The problem with Justice Weltner's approach is vaguely akin to the oft-litigated issue of retroactivity. Retroactivity issues arise when the court announces a new rule, and
subsequent litigants want to rely on that rule in support of a new trial. One set of litigants
may have had their cases pending on direct appeal when the new rule was announced. Another class may have filed habeas corpus petitions, and cited the new rule in support of their
claim for a new trial. See generally Stovall v. Denno, 388 U.S. 293 (1967); Johnson v. New
Jersey, 384 U.S. 719 (1966). The Supreme Court announced a complex set of retroactivity
rules over the years, but eventually set forth a uniform retroactivity rule. See Griffith v.
Kentucky, 479 U.S. 314 (1987). But these intrigues lend no support to Justice Weltner's
prospective rule-making. Under his theory, Ernest Miranda himself would not have been
entitled to a new trial. Even in federal cases in which retroactive effect is not given, the
reason is invariably because the decision is designed to have a deterrent or remedial effect.
In Lolley the new rule was designed to improve the accuracy of the fact-finding process, and
full retroactivity is essential. "Neither good-faith reliance by state or federal authorities on
prior constitutional law or accepted practice, nor severe impact on the administration of
justice has sufficed to require prospective application in these circumstances." Williams v.
State, 401 U.S. 646, 653 (1971). If, as seems to be Justice Weltner's preference, the court
announces new rules but refuses to apply them to the litigant before the court, why wait for
a litigant in the first place? Why not accept amicus briefs on troubling legal issues of the
day and announce new rules effective thereafter? The answer is that courts adjudicate, the
general assembly legislates, and thus it should remain.
There is, however, one instance when the change in a rule should be applied only prospectively. This is when the court changes a rule of procedure, such as the time limit for raising
certain claims that the litigants could not have been expected to comply with before the
announced change. This occurred in Ray v. State, 259 Ga. 868, 389 S.E.2d 326 (1990), in
which the court held that the time limit for filing an ineffective assistance of counsel claim
would not apply to any litigant who raised a claim before the applicable limit was published
in the decision that announced the rule. Id. at 870, 389 S.E.2d at 328-29.
79. 259 Ga. 868, 389 S.E.2d 326 (1990).
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ute on the grounds that it was selectively enforced against homosexuals
only and that it violated his right to privacy.80 The court found against
defendant on the privacy issue since the participant was under age." The
court also rejected the selective enforcement argument because defendant
presented no proof on this issue.82
Vehicular Homicide. In State v. Hammett,8 3 defendant collided with
a car that was driven by a woman who was thirty-five weeks pregnant.
The woman was taken immediately to the hospital and the child was delivered by Caesarean section. Eleven hours later, the child died as a result
of the injuries suffered in the collision. Defendant contended that he
could not be prosecuted for vehicular homicide, only feticide.8 ' The court
of appeals found that because the child died after delivery, it was homicide.8 5 It is the victim's status at the time of death, not when the injuries
are inflicted, that determines the appropriate offense."' Conversely, two
years ago in Billingsley v. State,87 the court of appeals held that because
an unborn fetus is not a person, a defendant may not be 88
prosecuted for
the death of a fetus under the vehicular homicide statute.
Involuntary Manslaughter. In Harmon v. State,8 9 the supreme
court dealt a near-fatal blow to the misdemeanor involuntary manslaugh80. Id. at 869, 389 S.E.2d at 327.
81. Id., 389 S.E.2d at 328.
82. Id., 389 S.E.2d at 327-28. It should be noted that the court expressly reserved ruling
on the question of whether prosecution -of an adult for the act of sodomy with another
consenting adult would violate one's right of privacy. With respect to this issue, it is surprising that the court did not cite Hardwick v. Bowers, 478 U.S. 186 (1986). Hardwick did not
arise from a state conviction, but came about after an adult male filed suit in federal district
court seeking to enjoin enforcement of the Georgia Sodomy Statute. The district court dismissed the case, but the Eleventh Circuit reversed, holding that the statute violated a consenting homosexual's right to privacy. 760 F.2d 1202, 1203 (11th Cir. 1985). The United
States Supreme Court reversed, finding that the due process clause does not confer any
fundamental right on homosexuals to engage in the act of consensual sodomy. 478 U.S. 186,,
191 (1986).
83. 192 Ga. App. 224, 384 S.E.2d 220 (1989).
84. Id. at 224, 384 S.E.2d at 220. "Feticide" is defined as "willfully [killing] an unborn
child so far developed as to be ordinarily called 'quick' by any injury to the mother of such
child, which would be murder if it resulted in the death of such mother." O.C.G.A. § 16-580(a) (1988). The sentence for feticide is life imprisonment. Id. § 16-5-80(b). The maximum
sentence for first degree vehicular homicide is fifteen years. Id. § 40-6-393 (1989).
85. 192 Ga. App. at 225, 384 S.E.2d at'221.
86. Id.
87. 183 Ga. App. 850, 360 S.E.2d 451 (1987).
88. Id. at 852, 360 S.E.2d at 452.
89. 259 Ga. 846, 388 S.E.2d 689 (1990).
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ter statute9 0 The court held that defendant's allegedly "lawful act"
amouhted to "reckless conduct,"'" and thus he was not engaged in a "lawful act" in an unlawful manner.2 Defendant gave a child an enema and
killed him in the process.9 3 The upreme court held that he was not entitled to a misdemeanor involuntary manslaughter instruction because the
enema was administered recklessly.94 Of course, in virtually all lawful act/
unlawful manner involuntary manslaughter prosecutions, the defendant
has acted recklessly. If the defendant was engaged in a lawful act in a
lawful manner, he would not be prosecuted. The problem with the court's
decision is that it focused the analysis on the act, rather than the manner. s5 It is hard to imagine a lawful act committed in an unlawful manner
that could not be characterized as reckless conduct.0s Actually, misdemeanor involuntary manslaughter is characterized frequently as "negli7
gent homicide.'

Interference with Child Custody. In Brassell v.State,"' defendant
brought an interlocutory appeal from the trial court's refusal to dismiss a
misdemeanor charge of interference with child custody." Defendant's
wife had custody of their children, and the divorce decree provided that
he could have "reasonable visitation, which shall include, but not be limited to, every weekend from 6:00 p.m. Friday until 6:00 p.m. on Sunday
90. O.C.G.A. § 16-5-3 (1988) defines the two types of involuntary manslaughter as a felony and a misdemeanor. The felony is defined as causing the death of a human being without any intention of doing so by the commission of an unlawful act other than a felony. Id. §
16-5-3(a). Misdemeanor involuntary manslaughter is defined as causing the death of another
human being without any intention of doing so by the commission of a lawful act in an
unlawful manner. Id. § 16-5-3(b).
91. O.C.G.A. § 16-5-60(b) defines the misdemeanor of "reckless conduct":
A person who causes bodily harm to or endangers the bodily safety of another
person by consciously disregarding a substantial and unjustifiable risk that his act
or omission will cause harm or endanger the safety of the other person and the
disregard constitutes a gross deviation from the standard of care which a reasonable person would exercise in the situation is guilty of a misdemeanor.
Id.
92. 259 Ga. at 849, 388 S.E.2d at 691.
93. Id. at 847, 388 S.E.2d at 690.
94. Id. at 849, 388 S.E.2d at 691.
95. The court of'appeals reached a similar result in Turnipseed v. State, 186 Ga. App.
278, 367 S.E.2d 259 (1988) (reckless conduct could form the basis for unlawful act involuntary manslaughter prosecution).
96. See, e.g., Teasley v. State, 228 Ga. 107, 184 S.E.2d 179 (1971) (defendant shot a lock
off of a box, and the bullet ricocheted and killed an observer). See generally KURTZ, CRIMINAL OFFENSES AND DEFENSES IN GEORGIA 198 (2d ed. 1987) [hereinafter KuRTZ].
97.

KURTZ, supra note 96, at 68.

98. 259 Ga. 590, 385 S.E.2d 665 (1989).
99. See O.C.G.A. § 16-5-45 (1988).
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.... ,"100The court reversed, finding that the terms of the decree were so

unclear that there was not sufficient notice of the prohibited condbct to
support a criminal prosecution.10 1 The court specifically found that the
words "shall include, but not limited to" did not limit the definition of
"reasonable" as used in the decree.10 2 Brassell may be representative of a
reluctance on the part of the courts to criminalize conduct that is properly the subject of civil proceedings.10 3
E. Property Crimes
Possession of Burglary Tools. The offense of "possession of tools
to commit a crime"' 0' continues to generate case law. The statute requires
that the tool be one that is "commonly used in the commission of burglary, theft, or other crime," and that at the time of the offense, defendant possesses the tool "with the intent to make use thereof in the commission of a crime."'' 0
One defense is to show that the seized tool is of a type commonly used
for many legitimate purposes.106 This defense, however, does not ensure
success as defendant in Douglas v.State'0 7 discovered. In Douglas the
defendant and codefendant were stopped while driving a stolen vehicle.
The codefendant had a flathead screwdriver in his pocket. The court
noted that "[fllat-head screwdrivers are commonly used to break into vehicles and then to start the engine by breaking into the steering column," 0 8 but ignored the fact that a flathead screwdriver is used more
commonly for hundreds of legitimate purposes. Moreover, the possession
of the tool by defendant's companion was imputed to defendant.
Bad Checks. In Galbreath v. State, 0 9 the court of appeals decided
that the issuance of a postdated check with insufficient funds in the bank
may amount to a violation of making and delivering a bad check."" De100. 259 Ga. at 590, 385 S.E.2d at 665.
101. Id. at 591, 385 S.E.2d at 666.
102. Id.
103. See also Teston v. State, 194 Ga. App. 324, 370 S.E.2d 437 (1990), in which the
court held that the evidence was insufficient to convict defendant of conversion of payments
for real property improvements under O.C.G.A. § 16-8-15 (1988). In Teston, however, there
was a specific statute that criminalized such conduct by contractors and the court construed
the statute in a very strict manner.
104. O.C.G.A. § 16-7-20 (1988).
105. Id.
106. See Burnette v. State, 168 Ga. App. 578, 309 S.E.2d 875 (1983).
107. 194 Ga. App. 182, 390 S.E.2d 98 (1990).
108. Id. at 182, 390 S.E.2d at 99.
109. 193 Ga. App. 410, 387 S.E.2d 915 (1989).'
110. Id. at 416, 387 S.E.2d at 919. See O.C.G.A. § 16-9-20 (1988 & Supp. 1990).
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fendant wrote two checks to a car salesman, one for $2,000 and the other
for $4,000. He told the salesman that the larger check was valid at that
time, but that the seller should wait a week before cashing the smaller
check; he postdated the smaller check for a week later and the larger
check for the next day. Both checks bounced."1 The court of appeals affirmed the conviction on the larger check.112 Although cases that date
back over seventy years 1 have held that a postdated check cannot form
the basis of a bad check prosecution if the recipient accepted the check
only as "a promise that on the future date specified as the day of payment, the drawer will have in the bank the funds necessary to meet the
check,""' Galbreath did not fall under this holding.'Defeldant specifically told the seller that the funds were presently in the bank to cover the
larger check. Furthermore, defendant took deliveryof the car on the day
the checks were tendered, and therefore present consideration existed. Finally, the record :supported the inference that the seller was not even
aware that the check was postdated, and as a result, the State established
the existence of a present intent to defraud. 15
In another bad check prosecution," 06 the court of appeals held that the
State failed to prove the element of present consideration. In Singletary
v. State," 7 the court found that, defendant's reimbursements to his employee for certain job-related payments .made by the- employee did not
satisfy the "present consideration" requirement." 8
111. 193 Ga. App. at 411, 387 S.E.2d at 916.
112. Id. at 416, 387 S.E.2d at 919.
113. See Neidlinger v. State, 17 Ga. App. 811, 88 S.E. 687 (1916).
114. 193 Ga. App. at 412, 387 S.E.2d at 917 (1989) (quoting Neidlinger v. State, 17 Ga.
App. 811, 815, 88 S.E. 687, 688 (1916)); see also Bivens v. State, 153 Ga. App. 631, 266
S.E.2d 304 (1980); Highsmith v. State, 38 Ga. App. 192, 143 S.E. 445,(1928); White v. State,
27 Ga. App. 774, 110 S.E. 40 (1921); Strickland v. State, 27 Ga. App. 772, 110 S.E. 39 (1921).
115. 193 Ga. App. at 414, 387 S.E.2d at 918.
116. O.C.G.A. § 16-9-20 (a) (1988 & Supp. 1990) defines the crime of issuance of bad
checks as follows:
A person commits the offense of criminal issuance of a bad check when he makes,
draws, utters, or delivers a check, draft, or order for the payment of money on any
bank or other depository in exchange for a present consideration or wages, knowing that it will not be honored by the drawee ....
Id.
117. 192 Ga. App. 653, 385 S.E.2d 791 (1989).
118. Id. at 653, 385 S.E.2d at 792. The "present consideration" requirement does not
require precise simultaneity. "Present consideration" includes the payment for goods supplied three days earlier. Gilley v. State, 182 Ga. App. 681, 356 S.E.2d 655 (1987); Ledford v.
State, 184 Ga. App. 556, 362 S.E.2d 133 (1987) (payment of check one day after delivery of
goods). In Singletary the court did not indicate the amount of time between the employee's
expenditure and the defendant's reinibursement, though conceivably this would be irrelevant, because the court did indicate that the employee's expenditure was voluntary and not
"in exchange for the reimbursement check." 192 Ga. App. at 654, 385 S.E.2d at 792.
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F. Other Substantive Crimes
Attempts. Two decisions in the appellate courts shed some light on
the law of attempts.'" In Wittschen v. State,'20 defendant was prosecuted for attempted child molestation. Defendant drove up to two young
girls and asked if they wanted money. They said they did, and he replied,
"Let me stick my hand down your pants."'2' Defendant was tried for attempted child molestation. The supreme court affirmed the conviction
and held that the statement to the girls crossed the line from "mere preparation" to the commission of a substantial step. 2 2 Defendant's argument
that he could only be prosecuted for enticing a child for indecent pur124
poses' 2 3 was rejected unanimously by the court.
"A criminal attempt consists of three elements: 1) an intent to commit
the specific crime; 2) performing an overt act toward the crime's commission; 3) a failure to consummate the crime."' 2 An attempt requires that
the defendant "[go] beyond the mere use of language" by committing or
performing some act which constitutes a "substantial step" toward the
commission of the crime.12 Enticing a child for indecent purposes requires the additional element of asportation,' 2 ' and the court held that
enticing a child is a separate crime from attempted child molestation.2 8
No reported cases, other than Wittschen, could be found in which a simple solicitation to engage in a criminal act (even when directed at the
victim) amounted to a "substantial step" and subsequently the crime of
29
attempt.
119. O.C.G.A. § 16-4-1 (1988) provides: "A person commits the offense of criminal at-

tempt when, with intent to commit a specific crime, he performs any act which constitutes a
substantial step toward the commission of that crime." Id.
i20. 259 Ga. 448, 383 S.E.2d 885 (1989).
121. Id. at 448, 383 S.E.2d at 886.
122. Id. at 449, 383 S.E.2d at 887.
123. O.C.G.A. § 16-6-5 (1988) provides: "A person commits the offense of enticing a child
for indecent purposes when he solicits, entices, or takes any child under the age of 14 to any

place whatsoever for the purpose of child molestation or indecent acts." Id. If convicted of
this offense, the defendant could be sentenced to twenty years in prison. Id. § 16-6-5(b).
124.
125.
126.
127.

259 Ga. at 449, 383 S.E.2d at 887.
McGinnis v. State, 183 Ga. App. 17, 18, 358 S.E.2d 269, 270 (1987).
Norris v. State, 176 Ga. App. 164, 168, 335 S.E.2d 611, 615 (1985).
O.C.G.A. § 16-6-5 (1988).

128. 259 Ga. at 449, 383 S.E.2d at 887.
129. In Larkin v. State, 137 Ga. App. 164, 223 S.E.2d 215 (1976), defendant offered
money to a victim in return for sexual relations. The victim refused, and defendant blocked

the door. A scuffle ensued and defendant attempted to strike the victim with a chair. The
evidence was sufficient for an attempted aggravated sodomy conviction, Id. at 164-65, 223
S.E.2d at 215-16. In Johnson v. State, 144 Ga. App. 568, 241 S.E.2d 458 (1978), defendant
grabbed the victim and announced his intention to "screw her." The court of appeals sustained the attempted rape conviction. Id. at 569, 571, 241 S.E.2d at 459, 460.
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The second decision meriting attention is Patterson v. State,'3 0 in
which the court of appeals reversed a conviction for attempt to commit
aggravated assault.' 3' Defendant shot at one victim and was convicted of
aggravated assault on that victim as well as another intended victim. The
other victim, however, was asleep throughout the relevant time period. 32
The court of appeals held that a defendant must place the victim in fear
of immediate receipt of a violent injury to be guilty of assault. 33 Because
the victim was asleep, that could not have happened. Furthermore, there
is no such offense as attempted assault because the crime of assault is a
species of attempt, namely an attempted battery.'"I
Not easily reconcilable with Patterson was the decision in Fowler v.
State 35 in which defendant's aggravated assault conviction was upheld
despite the victim's unawareness of the assault. The court simply held
that "[a]wareness is not an essential element of the crime of aggravated
assault. '13 6 If that is true, then it is hard to conceive of why the victim's
repose in Patterson barred a conviction.
Bribery of a Public Official. In State v. Agan,3 7 the supreme court
reversed in part the court of appeals decision that granted defendant a
new trial, but remanded the case for a hearing on the issue of selective
prosecution. 38 Defendant and another individual wished to build a multistory hotel in DeKalb County and applied twice to the DeKalb County
Commission for a building variance. They were unsuccessful each time.
While a third application was pending, they gave two commissioners several checks marked "for campaign contribution." There was evidence that
defendant told the commissioners that he did not expect anything in return, but that he hoped that the commissioners would support his variance application.13 9

130. 192 Ga. App. 449, 385 S.E.2d 311 (1989).
131. Id. at 452-53, 385 S.E.2d at 314-15.
132. Id., 385 S.E.2d at 315.
133. Id. at 453, 385 S.E.2d at 314-15.
134. Id. This rationale is supported by Porter v. State, 124 Ga. App. 285, 183 S.E.2d 631
(1971). The opinion fails to address the relevance of O.C.G.A. § 16-4-4 (1988), which denies
the defense of impossibility to the charge of attempt. That is the heart of defendant's claim,
namely, that the victim could not have feared immediate danger because he was asleep, and,
therefore, the offense could not be attempted. If defendant believed the victim was awake,
this defense should not be available to him.
135. 195 Ga. App. 371, 393 S.E.2d 517 (1990).
136. Id. at 372, 393 S.E.2d at 517.
137. 259 Ga. 541, 384 S.E.2d 863 (1989).
138. 191 Ga. App. 92, 380 S.E.2d 757, rev'd on other grounds, 259 Ga. 549, 384 S.E.2d
870 (1989).
139. 191 Ga. App. at 93-94, 380 S.E.2d at 760.
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Defendants were convicted and argued on appeal that the evidence was
insufficient to convict them under O.C.G.A. § 16-10-2I4 because the
transfers were legitimate campaign contributions, and the recipients did
not promise anything in return."' The court of appeals granted defendant a new trial and reversed the other defendant's conviction because of
42
insufficient evidence.1
The supreme court held that even though a contribution may qualify as
a reportable campaign contribution under the Ethics in Government

Act, 43 it could also constitute bribery of a public official.

44

Furthermore,

the court held that as long as defendant made the contribution with the
intent to influence the public official in the performance of his duties, this
was bribery, even in the absence of a specific request for action on the
45
part of the public official.1

Racketeer Influenced and Corrupt Organizations Act (RICO).
in Dover v. State,14 the court of appeals held that the State could satisfy
the "pattern"'"4 requirement of a RICO prosecution with only one criminal episode, if that episode involves the commission of more than one
"predicate offense." 48 Defendant participated in the arson of a home and
the mailing of a fraudulent insurance claim.4 9 Both arson and mail fraud
are predicate offenses.'5 0 After canvassing the federal cases on point,' 5 '
the court concluded that O.C.G.A. § 16-14-3(2) 52 expressly covered cases

140. O.C.G.A. § 16-10-2 (1988).
141. 191 Ga. App. at 92, 380 S.E.2d at 757.
142. Id. at 100, 380 S.E.2d at 764.
143. 1986 Ga. Laws 957 (codified at O.C.G.A. § 21-5-1 to -53 (1987 & Supp. 1990)).
144. 259 Ga. at 543-44, 384 S.E.2d at 866.
145. Id. at 545-46, 384 S.E.2d at 867.
146. 192 Ga. App. 429, 385 S.E.2d 417 (1989).
147. O.C.G.A. § 16-14-4(b) (1988) provides: "It is unlawful for any person employed by
or associated with any enterprise to conduct or participate in, directly or indirectly, such
enterprise through a pattern of racketeering activity." Id. A "pattern of racketeering activity" is defined as "engaging in at least two incidents of racketeering activity that have the
same or similar intents, results, accomplices, victims, or methods of commission.
... Id. §
16-14-3 (1988 & Supp. 1990).
148. 192 Ga. App. at 429, 385 S.E.2d at 419. Predicate offenses are the "racketeering
activity" referred to in O.Co.G.A. § 16-14-4 (1988). There are virtually hundreds of felonies
that qualify as racketeering activity.
149. 192 Ga. App. at 429, 385 S.E.2d at 419.
150. Arson is defined in O.C.G.A. § 16-7-60 (1988), and. is listed as a predicate offense in
O.C.G.A. § 16-14-3(3)(A)(vi) (1988 & Supp. 1990). Mail fraud is defined in 18 U.S.C. § 1341,
and is listed as a predicate offense in O.C.G.A. § 16-14-3(3)(A)(xxix) (1988 & Supp. 1990),
which incorporates all acts listed as predicate offenses in the Federal RICO Act, 18 U.S.C. §
1961 (1988).
151. See, e.g., United States v. Martino, 648 F.2d 367 (1981).
152. O.C.G.A. § 16-14-3(21 (1988 & Supp. 1990).

1990]

CRIMINAL LAW

in which one episode involved the commission of more than one offense. 153 Furthermore, unlike the federal counterpart, there is no "continuity" requirement, a requirement that the State prove that defendant
would continue the conduct."'5 Nevertheless, the court reversed one defendant's conviction on the ground that the State failed to prove venue in
the county of prosecution. 1'
Trafficking in Cocaine/Possession of Drugs. The actual/constructive possession issue regarding trafficking prosecutions continues to
be litigated. 66 The number of cases are dwindling since the legislature
amended the statute in 1988 to allow the offense of trafficking to be
proved by either actual possession of the contraband or through application of the theory of constructive possession.""7 In McCrief v. State, 58
defendant was arrested with 109 grams of cocaine and argued on appeal
that the jury was instructed on constructive possession in violation of
Lockwood v. State.'59. He was unsuccessful because the statute was
amended effective March 28, 1988, and he was not arrested until June 19,
1988. Thus, the jury was instructed properly on both actual and construc-.
tive possession.16 0
A contrary result was reached in Edwards v. State,"' because the offense in that case occurred in December 1987. Moreover, the defendant's
conviction for simple possession was also reversed. In Edwards there was
evidence that defendant was in a vehicle with two other adults and a juvenile. The policeman testified that as he approached the vehicle, he
could see the juvenile stuffing small hard objects into his pockets. The
policeman searched the juvenile, and found him to be in possession of
cocaine. 2 With virtually no discussion, the court held that there was in1 63
sufficient evidence to convict defendant of possession and reversed.
Nevertheless, in In re M.J.H.,"6 the court upheld a juvenile's conviction
for possession of drugs on virtually the same facts and went to great
lengths to establish the theory of possession. 6G
153. 192 Ga. App. at 432, 385 S.E.2d at 420.
154. Id. See H.J., Inc. v. Northwestern Bell Tel. Co., 109 S. Ct. 2893 (1989).
155. 192 Ga. App. at 433, 385 S.E. at 421.

156. See Jenkins, Criminal Law and Procedure,41
157. O.C.G.A. § 16-13-31(a)(1) (1988 & Supp. 1990).
158. 193 Ga. App. 667, 388 S.E.2d 859 (1989).
159. 257 Ga. 796, 364 S.E.2d 574 (1988).
160. 193 Ga. App. at 669, 388 S.E.2d at 861.
161. 194 Ga. App. 571, 391 S.E.2d 137 (1990).

162. Id. at 572, 391 S.E.2d at 138.
163. Id. at 573, 391 S.E.2d at 139-40.
164. 193 Ga. App. 621, 388 S.E.2d 738 (1989).
165. Id. at 623, 388 S.E.2d at 740.
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In yet another twist, the appellate court reversed a trafficking conviction in Alvarado v. State,166 in -which defendant was pulled over. on a
traffic charge, and cocaine was discovered in a secret compartment of the
vehicle. Defendant argued that someone else had put it there without his
knowledge or consent. Since the offense occurred in 1987, the jury could
only convict if it found "actual" possession. Over 'defendant's objection,
the court refused to instruct the jury on the lesser included offense of
possession of cocaine.16 The court of appeals found this to be reversible
error.' 8
Forfeiture. The drug forfeiture laws 69 have been relied on increasingly as an added penalty to violators of the drug laws. In State v.
HamM,1 70 however, the court of appeals upheld the trial court's decision
that a vehicle could not be forfeited even if used to 'transport a drug
dealer to the scene of a drug transaction if drugs were never in; nor intended to be in, the car.' Defendant drove to the location of a drug
transaction. He did not, however, bring the contraband with him and was
not retrieving drugs to take back with him. Instead, defendant drove to
the location and left the undercover agent waiting while he went into an
apartment to retrieve drugs -for the agent. 72 The Georgia forfeiture statute that deals with conveyances provides for the forfeiture of "[a]ll conveyances. . . which are used, or intended for use, to transport, hold, conceal, or in any manner to facilitate the transportation, for the purpose of
sale or receipt, of [contraband] .... ,,17 The car could not be forfeited
because there were no drugs in the car and no intent to place them
there. " ' This result would not be reached under the federal forfeiture
of any vehicle which "facilitates"
law, which provides for the forfeiture
17 5
the sale of a controlled substance.
In State v. Anderson,176 the State successfully overturned a decision of
the trial court that granted a directed verdict in favor of the claimant
with' regard to money seized in close proximity to a small amount of marijuana.1 77 Since the State had proved only that the money was found in
166.
167.
168.
169.
170.
171.
172.
173.
174.
175.
176.
177.

194 Ga. App. 781, 391 S.E.2d 668 (1990).
Id. at 781, 391 S.E.2d at 668.
Id. at 782, 391 S.E.2d at 669.
O.C.G.A. § 16-13-49 (1988).
193 Ga. App. 184, 387 S.E.2d 344 (1989).
Id. at 185, 387 S.E.2d at 346.
Id. at 184, 387 S.E.2d at 345.
O.C.G.A. § 16-13-49(a)(4) (1988).
193 Ga. App. at 185, 387 S.E.2d at 348.
21 U.S.C. § 881(a)(4) (1988).
194 Ga. App. 139, 390 S.E.2d 68 (1989).
Id. at 139-40, 390 S.E.2d at 68-69.
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close proximity to the drugs, the trial court ruled that the money could
not be forfeited. ' 78 The court of appeals, however, concluded that the evidence in this case was sufficient to find that the money was used or was
intended to be used to facilitate drug trafficking.1 79 The appellate court
held, as it had previously in Bloodworth v. State,1 80 that if money is
found in close proximity to a controlled
substance, the money may be
18 '
forfeited with no additional evidence.
Restitution. The court of appeals narrowly construed the restitution
statute '82 in Bottoms v. State/1 3 a case in which defendant was convicted
of theft by receiving stolen property that had been stolen by others in a
series of burglaries. Some, although not all, of the stolen items were found
in defendant's possession. The trial court sentenced defendant to a ten
year term of probation and made restitution for all items that had been
taken in the burglaries a condition of probation. The appellate court
struck down the order of restitution and found that the defendant could
be ordered to make restitution only to the extent that her criminal actions actually damaged the victims. 1 ' In other words, the person who
stole the items could be required to make restitution for all the items he
stole, but not the party who received only some of the stolen goods. '
III.
A.

CRIMINAL PROCEDURE

Search and Seizure

Arrests-Terry Stops. The appellate,: courts have settled on the
framework for deciding.what is the nature of a police-citizen encounter
and what amount of information must be known to the police to justify
the degree of intrusion used in the particular case. There are basically
three levels of police-citizen encounters. First, there is the consensual,
non-intrusive encounter, which the suspect is free to terminate. The po178. Id., 390 S.E.2d at 69.
179. Id. at 140, 390 S.E.2d at 69.
180. 185 Ga. App. 880, 366 S.E.2d 324 (1988).
181. 194 Ga. App. at 140, 390 S.E.2d at 69.
182. O.C.G.A. § 17-14-2(2) (1990). The amount of restitution is measured by the "damages which a victim could recover against an offender in a civil action ... based on the...
acts for which the offender is sentenced."
183. 194 Ga. App. 862, 392 S.E.2d 59 (1990).
184. Id. at 863, 392 S.E.2d at 60.
185. See also Hughey v. United States, 110 S. Ct. 1979 (1990) (court applied a very
narrow interpretation of restitution provisions of the Victim and Witness Protection Act, 18
U.S.C. § 3579(a) (1988)). Defendant can only be required to make restitution for losses
caused by his conduct that led to the offense); State v. Hall, 189 Ga. App. 824, 377 S.E.2d
907 (1989) (court must make findings as to the ability of the defendant to make restitution).
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lice need no level of suspicion nor any specific amount of information to
18
justify such an encounter. Second, there is the brief Terry stop" encounter that is characterized by its brevity and the need to ascertain certain
information such as whether the suspect poses a danger to the police.
Such an encounter may not occur unless the police have an articulable
suspicion that the defendant was engaged, or is about to engage in criminal conduct.'8 7 Third, there is the arrest, characterized by full restraint in
which the suspect is not free to leave. To justify such an intrusion, the
cause to believe that the suspect has engaged
police must have probable
88
conduct.
in criminal
Despite the clarity of these rules, cases continue to arise that test the
boundaries of the underlying doctrines: when is a stop an arrest, as opposed to a Terry stop or a consensual encounter? When do the police
have probable cause, as opposed to articulable suspicion? This survey period, as in virtually every year for the past decade, has provided the
courts with novel situations to test the rules.
89
the police had a warrant to search defendant's
In State v. Deshon,1
house. On the way to the house, they observed defendant leaving in a car.
The police turned their car around, and while pursuing defendant, they
observed him throw something out of the window prior to being apprehended.' 90 The court of appeals reversed the trial court's decision granting the motion to suppress."' With no discussion, the court of appeals
held that the police had an articulable suspicion justifying a Terry stop,
and after defendant attempted to flee, they had probable cause to arrest
him , ' Unfortunately, the court set forth none of the grounds that supported the officers" articulable suspicion. The court offered no explanation
for the holding; all that was revealed was that the officers had a search
warrant to search defendant's house. 9 3 While the police may have had an
186. The term Terry stop is derived from the landmark case of Terry v. Ohio, 392 U.S. 1
(1968).
187. Id. at 30.
188. Exposito v. State, 191 Ga. App. 761, 762, 382 S.E.2d 412, 413 (1989). See generally
Arena v. State, 194 Ga. App. 883, 392 S.E.2d 264 (1990); Jackson v. State, 191 Ga. App. 439,
382 S.E.2d 177 (1989); DiSanti v. State, 190 Ga. App. 331, 378 S.E.2d 729 (1989).
189. 194 Ga. App. 425, 390 S.E.2d 651 (1990).
190. Id. at 425, 390 S.E.2d at 651.
191. Id.
192. Id. at 425-26, 390 S.E.2d at 652.
193. Although the police have a search warrant to search a person's house, it does not
entitle them to arrest the occupant or a visitor. Generally, the police may search persons at
the location of a search only if the warrant specifically authorizes such a search, or if the
officer has a basis to believe that such a search is necessary for his own safety, or if the
officer has a basis to believe that such a search is necessary to prevent the destruction or
concealment of evidence. O.C.G.A. § 17-5-28 (1990). Georgia courts have condemned the
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articulable suspicion justifying the detention of the defendant, it was not
revealed in the opinion.
194 in which the police
A similar result was reached in State v. Patrick,
had a tip that drug trafficking was in progress at a certain location. The
police went to the scene and found defendant, who had not been identified previously. Defendant immediately fled and tried to hide behind a
building. The police followed him, and he fled again. 95 The court of appeals, relying in large part on State v. Billoups,19' concluded that defendant's flight from the approaching officers provided ample probable
1

cause.

97

A case that was in contrast to Deshon and Patrick is State v. Williams.1 98 In Williams the police went to an apartment to arrest an armed
robbery suspect. While there, they observed defendant, who was not the
armed robbery suspect, get into his car after exiting a nearby apartment. 99 The police observed defendant "put[ting] something down on
the seat." With weapons drawn, the police approached defendant and ordered him out of the car. The police subsequently searched the car and
defendant and uncovered a small quantity of cocaine.200 The court first
determined that when the police ordered defendant out of the car at gun
point, defendant was under a full-scale arrest.20

1

Finding no probable

cause for defendant's arrest, the court held that the search was unlawful
and suppressed the evidence.20
In State v. Webb,20 3 the court of appeals reversed another trial court
decision that had granted a motion to suppress. In Webb a police officer
saw defendant approach a road block and make a U-turn. The police officer believed that the U-turn was illegal and pursued defendant. Defendant stopped and exited his vehicle. When the officer looked in the car, he
search of visitors' vehicles and persons in the past. Collins v. State, 187 Ga. App. 430, 370
S.E.2d 648 (1988); Brown v. State, 181 Ga. App. 768, 353 S.E.2d 572 (1987).
194. 195 Ga. App. 87, 392 S.E.2d 342 (1990).
195. Id. at 87-88, 392 S.E.2d at 343.
196. 191 Ga. App. 834, 383 S.E.2d 198 (1989).
197. 195 Ga. App. at 88, 392 S.E.2d at 343. In Billoups the court relied not only on
defendant's flight, but also given that the events occurred in a high-drug area and at 2:30
a.m. 191 Ga. App. at 835, 383 S.E.2d at 199. The court in Patrick acknowledged that the

arrest in this case occurred at 10:30 p.m. in a housing project, but concluded, nevertheless,
that the facts were stronger in this case than in Billoups in support of the arrest. 195 Ga.

App. at 88, 392 S.E.2d at 343. Except for the initial tip, a fact not present in Billoups, the
court failed to identify what facts further supported the arrest.
198. 193 Ga. App. 462, 388 S.E.2d 55 (1989).

199. Id. at 463, 388 S.E.2d at 56.
200. Id.
201. Id.
202. Id., 388 S.E.2d at 57.
203. 193 Ga. App. 2, 386 S.E.2d 891 (1989).
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saw some marijuana in plain view.2"" It was later learned that defendant's
U-turn was legal. The court of appeals held that the officer's good faith
belief that defendant
had committed a motor vehicle violation justified
5
the detention.

20

In Roberts v. State,2 06 the police received an anonymous tip that drug
transactions were occurring on a street corner. The police went to the
scene and observed defendant carrying on a conversation with a passer-by
in a manner that could have been interpreted as an aborted drug. transaction. The police approached defendant and observed a bulge at his waistline.2 7 The court of appeals found that this evidence satisfied the test of
an articulable suspicion necessary for a Terry stop encounter.20 8 In the
course of the Terry search, police discovered contraband and this was sufficient, according to the court, to justify a warrantless arrest.20 9
No discussion of this survey period's developments in the area of search
and seizure would be complete without noting the departure from the
concourses of the Atlanta Hartsfield Airport of the inimitable Drug Enforcement Agency. ("DEA") Special Agent Paul Markonni. After twelve
years of interdicting drug couriers at the Atlanta Hartsfield Airport (and
three years before that in Detroit), Agent Markonni was transferred to
the Richard B. Russell Building in downtown Atlanta. During the course
of his tenure, there were thirty-nine reported decisions in the Georgia appellate reports and seventy-four reported decisions in the federal reports
that concerned cases involving Agent Markonni. During his career, Agent
210
Markonni made over one thousand narcotics arrests at the airport.
Drug courier arrests predicated on the Markonni-devised drug courier
profile have been reviewed by the United States Supreme Court on five
occasions.2 1 Two terms ago, the United States Supreme Court gave its
final imprimatur to the drug courier profile, holding that a person who
204. Id. at 2, 386 S.E.2d at 892.
205. Id. at 4, 386 S.E.2d at 893. The court of appeals has increasingly relied on the "good
faith" exception to the exclusionary rule in concluding that evidence should not be suppressed. See infra text accompanying notes 242-47.
206. 193 Ga. App. 96, 386 S.E.2d 921 (1989).
207. Id. at 96-98, 386 S.E.2d at 923.
208. Id. at 99, 386 S.E.2d at 924-25. Recently, the United States Supreme Court decided
a case that elaborated on what was needed in order to justify a search based upon an anonymous tip. The court held that the caller's ability to predict with accuracy the actions of the
suspect justified an investigatory stop. Alabama v. White, 110 S. Ct. 2412 (1990).
209. 193 Ga. App. at 100, 386 S.E.2d at 925.
210. Interview with Agent Markonni (Aug. 5, 1990).
211. See United States v. Sokolow, 109 S.Ct. 1581 (1989); United States v. Place, 462
U.S. 696 (1983); Florida v. Royer, 460 U.S. 491 (1983); Reid v. Georgia, 448 U.S. 438 (1980);
United States v. Mendenhall, 446 U.S. 544 (1980).
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exhibits certain characteristics of the profile, though engaging in no criminal conduct, may be detained and questioned.1 2
Agent Markonni was responsible for the development of a vast body of
case law in Georgia concerning the difference between an arrest, a Terry
stop, and a non-intrusive encounter. During this survey period, the court
of appeals decided two cases involving his arrests of drug couriers. In
Miller v. State,218 defendant purchased a one-vay ticket with cash,
checked no luggage, and had no identification. Markonni observed defendant deplaning from a Miami flight and concealing the front of his
body with an overcoat and shirttail. Defendant agreed to be searched, and
on the way to the security Office, the agents pulled a "protruding" address
book from his back pocket that contained a driver's license in a name
different from the one he had given the agents. Markonni promptly arrested him for giving a false name and then conducted a search incident
to arrest.21" The court of appeals affirmed the conviction, finding that the
"totality of circumstances" amounted to probable cause.215
In Cullen v. State,2' 1 an individual deplaning from a Miami flight,
whose shirt was not tucked into his pants and whose lower abdomen was
"distended," attracted Markonni's attention. Markonni and another
agent approached the suspect, asked him about his itinerary, and obtained his consent to search his person. Markonni discovered cocaine in
the suspect's lower abdominal area.2 1' The court concluded that the consent search and "drug-profile" factors present provided the agents with
probable cause to arrest Cullen. 1 5
'
Georgia Bureau of Investigation
Wiretap. In Duncan v. State,21
agents used a pen register to obtain information against the defendants.
Although a valid authorization was obtained to use the pen register, the
agents failed to follow the procedures mandated by O.C.G.A. § 16-1164.210 The agents used the pen register to establish probable cause for2 2 a1
wiretap installation that later formed the basis for defendants' arrest.

212.

United States v. Sokolow, 109 S. Ct. 1581 (1989). The traveler in Sokolow pur-

chased his plane ticket with cash (a roll of $20.00 bills), travelled under a name that was not
the same as the name associated with the callback number on the ticket, travelled from
Miami, made the round trip from Honolulu to Miami in forty-eight hours, was nervous, and
checked no luggage. Id. at 1583.
213.

192 Ga. App. 212, 384 S.E.2d 437 (1989).

214.
215.

Id. at 212-13, 384 S.E.2d at 437w38.
Id. at 213, 384 S.E.2d at 438.

216.

194 Ga. App. 543, 390 S.E.2d 908 (1990).

217. Id. at 544-45, 390 S.E.2d at 909.
218. Id. at 545, 390 S.E.2d at 910.
219.
220.

259 Ga. 278, 379 S.E.2d 507 (1989).
O.C.G.A. § 16-11-64(b)(I) (1988).

221. 259 Ga. at 282, 379 S.E.2d at 511.
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The court found the pen register to be illegal. 222 After discussing the
"fruit of the poisonous tree" doctrine and noting that it applied to this
situation, the court held that evidence from the wiretap should have been
suppressed22

Automobile Searches. The so-called "automobile exception" to the
search warrant requirement embodies concepts of probable cause, search
incident to arrest, consent searches, inventory searches, and exigent circumstances. If a defendant is arrested while driving his car, the car may
be searched "incident to the arrest."'2 2' Even in the absence of probable

cause to arrest the defendant, if there is probable cause to search the
vehicle, there is no need to obtain a search warrant.2 25 Even without
probable cause to search the vehicle and in circumstances in which the
search is not incident to the arrest (for example, when the search occurs
hours later at the police station), the doctrine of inventory searches may
justify the warrantless search.22 Of course, any time a person consents to
a search of his car, he waives any fourth amendment claim.2 2 ' During this
survey period, there were several significant decisions that related to
these rules.
With regard to consent searches, the court of appeals found in two
cases that the officer exceeded the scope of the consent that the defendant gave to allow his car to be searched. In State v. Diaz,'2 8 the officer
stopped defendant for driving under the influence ("DUr'). The officer
asked the driver for permission to "look inside"; the officer gave no indication that he intended to seize and examine the contents of items located in the van. The driver consented to the search. The officer entered
the car, opened a shaving kit found between the seats, and discovered
drugs.229 The court found that the search exceeded the scope of the consent and suppressed the evidence.23
222. Id.
223. Id.
224. New York v. Belton, 453 U.S. 454 (1981); Brown v. State, 187 Ga. App. 714, 371
S.E.2d 257 (1988).
225. Carroll v. United States, 267 U.S. 132 (1925); McKinney v. State, 184 Ga.-App. 607,
362 S.E.2d 65 (1987).
226. South Dakota v. Opperman, 428 U.S. 364 (1967); Jones v. State, 187 Ga. App. 421,
370 S.E.2d 784 (1988). But see Florida v. Wells, 110 S. Ct. 1632 (1990) (limiting the right to
open and search inside closed containers in the absence of a policy related to containers

discovered in the course of an inventory search).
227. Arena v. State, 194 Ga. App. 883, 392 S.E.2d 264 (1990); Pupo v. State, 187 Ga.

App. 765, 371 S.E.2d 219 (1988).
228. 191 Ga. App. 830, 383 S.E.2d 195 (1989).
229. Id. at 831, 383 S.E.2d at 196.
230. Id. at 832,-383 S.E.2d at 197.
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Similarly, in Amato v.State,"'1 a Georgia State Patrol Officer stopped
defendant for a motor vehicle offense and asked for his permission to look
in the trunk. Defendant granted the permission. The officer found nothing in the trunk and then asked the driver if he "had any objection to
[the officers] looking in the passenger compartment, and the things in the
passenger compartment. 2 3'

The driver indicated that he had no objec-

tion. After looking into the car, the officer put his pen into a vent located
on the door frame and pried the vent cover off with a screwdriver, revealing cocaine. 2 3 3 The court held that this search exceeded the scope of
234
the consent and suppressed the evidence.

The court of appeals also answered a question that was arguably unresolved previously: in order to invoke the search incident to arrest exception, does it matter for what crime the defendant is being arrested? In
State v.Tinsley,235 defendant was arrested for running a stop sign and
driving without a license. Incident to the arrest, the police searched the
car. Defendant argued that an arrest for a "mere" traffic offense could not
serve as the basis for a search of the car incident to the arrest.23 The
court of appeals disagreed, holding that a traffic violation arrest may trig23 7
ger a search of the car incident to the arrest.

Finally, in State v. Escobar,38 the court of appeals examined several
components of the automobile exception to the search warrant requirement. In Escobar a trooper pulled defendant over for crossing into the
emergency lane while driving on the interstate. The trooper smelled alcohol on defendant's breath, administered an alcosensor test, and then ar231. 193 Ga. App. 459, 388 S.E.2d 54 (1989).
232. Id. at 459, 388 S.E.2d at 54.
233. Id. at 459-60, 388 S.E.2d at 54.
234. Id. at 460, 388 S.E.2d at 55. The rules governing consent searches apply in contexts
other than automobile searches. One notable case in this area is State v. Stewart, 191 Ga.
App. 750, 382 S.E.2d 677 (1989), vacated, 110 S. Ct. 3232 (1990). The court held that the
consent of a third party to the search of the defendant's rented warehouse space was not
valid because, even though the third party was named on the lease agreement as the lessee,
he did not have authority to give such consent. 191 Ga. App. at 751, 382 S.E.2d at 678. The
police relied, however, in good faith on the third party's consent and in searching the space
found sufficient evidence to make an arrest. The court in Stewart held that the evidence
should have been suppressed. Id. at 752, 382 S.E.2d at 679. After Stewart was decided, the
United States Supreme Court decided Illinois v. Rodriguez, 110 S.Ct. 2793 (1990), which
held that an officer's good faith reliance on a third party's apparent authority to consent to
a search is sufficient to avoid the exclusionary rule. Id. at 2798-800. Stewart was then vacated by the United States Supreme Court and remanded for further consideration in light
of the decision in Rodriguez. 110 S.Ct. at 3232.
235. 194 Ga. App. 350, 390 S.E.2d 289 (1990).
236. Id. at 350-51, 390 S.E.2d at 290-91.
237. Id. at 352, 390 S.E.2d at 291.
238. 193 Ga. App. 535, 388 S.E.2d 534 (1989).
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rested defendant for DUI. While examining the suspect's vehicle, the
trooper noticed that a segment of the outside molding was crooked. The
trooper pulled at the molding and discovered it was attached to the van
with Velcro. The molding concealed a crack near the bottom of the van.
Shining his light into the crack, the trooper discovered eighteen kilos of
cocaine.2 39 The court held the search unlawful, finding that it was not
incident to the arrest or approved by the automobile exception because
the molding was not accessible to defendant and there was no probable
cause to believe any contraband was behind the molding.2 0 The court
also held that the plain view doctrine did not apply because the contraband could not be seen by cursory inspection, rather it was only visible
24
after removing the molding, and this action amounted to a search. '
Good Faith Exception to Exclusionary Rule. During'the past
year, the Georgia Court of Appeals has availed the good faith exception 242
to
the exclusionary rule to resurrect several otherwise invalid searches.
The good faith exception was conceived by the United States Supreme
Court in United States v. Leon,2 4 3 which held that if an officer's seizure
of evidence is reasonable and made in good-faith reliance upon a search
warrant issued by a neutral and detached magistrate, the evidence will
not be subject to suppression regardless of whether24 the affidavit upon
which the magistrate relied supplied probable cause. 4
Leon represents a modification of the Supreme Court made exclusionary rule. 24' The Court, having created the exclusionary rule, was free to
refine it.214 In Georgia, however, the exlusionary rule is not court-made,

rather it is codified at O.C.G.A. § 17-5-30. '4 No court in Georgia has ad239. Id. at 536, 388 S.E.2d at 535.
240. Id. at 537-38, 388 S.E.2d at 536.
241.

Id.

242. See, e.g., Bowen v. State, 194 Ga. App. 80, 389 S.E.2d 516 (1989) (officer's reliance
on magistrate's determination of probable cause found reasonable); Debey v. State, 192 Ga.
App. 512, 385 S.E.2d 694 (1989) (affidavit not "so lacking in its indicia of probable cause as

to render the [officer's) belief in the existence (of probable cause] entirely unreasonable");
State v. Evans, 192 Ga. App. 216, 384 S.E.2d 404 (1989) (officer's reliance on psychologist's
expert opinion does not necessarily invoke exclusionary rule where affidavit made forthrightly); Adams v. State, 191 Ga. App. 916. 383 S.E.2d 378 (1989); Rodriquez v. State, 191
Ga. App. 241, 381 S.E.2d 529 (1989).'

243. 468 U.S. 897 (1984).
244. Id. at 922-23.
245. The exclusionary rule was initially created for use in the federal courts in Weeks v.
United States, 232 U.S. 383 (1914). Its application to state courts was decided in Mapp v.

Ohio, 367 U.S. 643 (1961).
246. See 468 U.S. at 905,
247.

O.C.G.A. § 17-5-30 (1990). This statute provides:

(a) A defendant aggrieved by an unlawful search and seizure may move the court
for the return of property, the possession of which is not otherwise unlawful, and
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dressed this as an impediment to applying the good faith exception to the
exclusionary rule, and, in fact, the Georgia Supreme Court has never addressed the good faith exception to the exclusionary rule.
B.

Confessions

The appellate courts decided several confession cases during this survey period, though none registered a significant development in the state
of the law. In Hatcher v. State," 8 defendant confessed after police continued to interrogate him following his request to terminate any further
questioning. Defendant stated: "I don't want to talk about it no more,
please. No, no, no." 4 " The court found nothing equivocal about defendant's invocation of the right to remain silent and, therefore, held that the
interrogation was improper, necessitating the suppression of defendant's
confession.2 50
Regarding a suspect's invocation of the right to consult with an attorney, there were three decisions worth noting. In Brady v. State,2 51 defendant was a suspect in a murder case who was first interviewed by police in his home. The police later returned to his house and spoke with his
girlfriend. While the police were at the house, defendant called home and
spoke with the police. He told them that if the investigation continued,
he "might need to get an attorney.2' 5 2 Later that day, the police brought
defendant to the police station, read him his Miranda rights, and defendant gave another account of the murder.2 53 The rules regarding renewed
questioning are as follows: If a defendant invokes his right to remain silent, the police may re-initiate questioning after a suitable time and after
re-advising defendant of his right to remain silent.2 54 But if defendant
invokes his right to speak to an attorney, the police may not re-initiate
255
questioning, even with a refresher Miranda warning.

to suppress as evidence anything so obtained on the grounds that: . . . (2) The
search and seizure with a warrant was illegal because the warrant is insufficient on
its face, there was- not probable cause for the issuance of the warrant, or the warrant was illegally executed.

Id.
248. 259 Ga. 274, 379 S.E.2d 775 (1989).
249. Id. at 276, 379 S.E.2d at 777.
250. Id. at 277, 379 S.E.2d at 777-78.
251. 259 Ga. 573, 385 S.E.2d 653 (1989).
252. Id. at 575, 385 S.E.2d at 655.
253. Id. at 574-75, 385 S.E.2d at 655.
254. Edwards v. Arizona, 451 U.S. 477 (1981).
255. Id. at 477. See generally Allen v. State, 259 Ga. 63, 377 S.E.2d 150 (1989); Roper v.
State, 258 Ga. 847, 375 S.E.2d 600 (1989); State v. Jenkins, 257 Ga. 741, 363 S.E.2d 551
(1988); Nobles v. State, 191 Ga. App. 594, 382 S.E.2d 637 (1989).
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There were two questions before the court in Brady. First, whether defendant had actually invoked his right to counsel, and second, if such
right was invoked, whether the accused thereafter initiated further discussions with the police, and knowingly and intelligently waived the right
he had invoked. Although the court in Brady did not clearly address
these questions, they held defendant's statements admissible. 6 Miranda
and the various rules governing the advice of rights only apply when the
defendant is in custody and non-custodial assertions of rights do not necessitate a cessation of questioning.
In State v. Simmons," theGeorgia Supreme Court considered the case
of a defendant who, during his first appearance pursuant to Uniform
Rules for the Magistrate Courts,266 blurted out, "I'm guilty." 259 The court
concluded that the first appearance hearing was not a critical stage in the
prosecution, and defendant had no right to counsel at this proceeding 2 0
The court, therefore, held that defendant's spontaneous outburst could
be used against him at his trial.2 6'

A defendant who made an incriminating statement following a bail
bond hearing was the subject of Zubiadul v. State.2

12

Defendant'was rep-

resented by counsel at the bond hearing. After bond was denied and defendant's attorney left the courtroom, defendant summoned the assistant
district attorney over to the jury box where he was being held and insisted upon giving a statement. The prosecutor resisted at first, summoning a DEA agent who attempted to re-Mirandize defendant. Defendant,
however, insisted upon giving a statement and refused to listen to the
warning. Finally, the prosecutor relented and listened to the incriminating statement.2 3 The court did not suppress the statement because it was
4
26
not made during an interrogation and was not coerced.

In Broomall v. State,2 5 the court considered a case in which defendant
argued that he made an "equivocal" request for counsel that should have
triggered an immediate cessation of questioning. On the way to the police
station, after being read his Miranda rights, defendant commented, "I
wonder where I could get an attorney at this time of night." 6 6 Once at
the police station, the officers provided defendant with a written copy of
256.
257.
258.
259.
260.
261.
262.
263.
264.
265.
266.

259 Ga. at 576-78, 385 S.E.2d at 656-57.
260 Ga. 92, 390 S.E.2d 43 (1990).
Unif. R. Magis. Ct. 13.1 (1990).
260 Ga. at 92, 390 S.E.2d at 44.
Id. at 94, 390 S.E.2d at 45.
Id.
193 Ga. App. 235, 387 S.E.2d 431 (1989).
Id. at 235-36, 387 S.E.2d at 432.
Id. at 236-38, 387 S.E.2d at 433-34.
260 Ga. 220, 391 S.E.2d 918 (1990).
Id. at 224, 391 S.E.2d at 922.
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his Miranda rights and again asked if he wanted to speak with an attorney, but defendant chose to confess. 2 7 Generally, if a defendant makes an
equivocal request for an attorney such as "maybe I should talk with my
lawyer," the police must clarify the request before proceeding with any
additional questioning.6 8 The court in Broomall, however, held that defendant waived his right to have an attorney present.28 9 Consequently,
defendant's statement was knowingly and voluntarily made and, there2 70

fore, admissible.

Similarly, in Miller v. State,'17 after the police arrested defendant, they
asked him to sign a waiver of rights form. Defendant responded that he
"might want an attorney. ' 2 7 The police ceased all questioning, but later,
at the police station, they asked defendant if he wanted an attorney. Defendant responded negatively and gave a statement.27 3 The court found
no difficulty in admitting this statement, finding that the initial request
was at most equivocal and was clarified when defendant arrived at the
2 74

police station.

On occasion the court finds it necessary to determine whether the police were in fact interrogating a defendant at the time the incriminating
statements were made. Hibbert v. State2 7 addressed this problem. In
Hibbert the defendant clearly invoked his right to counsel, and the police
terminated all questioning. The police subsequently booked defendant
and asked him standard demographic questions. During the course of this
booking process, defendant. suddenly confessed and revealed the name of
the intended recipient of the drugs he was transporting at the time of his
arrest.2 7 6 The court of appeals, over the dissent of four judges, held that
the routine inquiries were permissible because they did not amount to
interrogation. 7 7 In Rhode Island v. Innis,2 78 the United States Supreme
Court held that "interrogation" referred "not only to express questioning,
but also to any words or actions on the part of the police .

.

. that the

police should know are reasonably likely to elicit an incriminating re267.

Id.

268. Hall v. State, 255 Ga. 267, 336 S.E.2d 812 (1985); Bryant v. State, 186 Ga. App. 142,
366 S.E.2d 810 (1988).
269.

260 Ga. at 224, 391 S.E.2d at 922.

270.

Id.

271.
272.
273.
274.
275.
276.
277.
278.

195 Ga. App. 89, 392 S.E.2d 334 (1990).
Id. at 89-90, 392 S.E.2d at 335.
Id., 392 S.E.2d at 335-36.
Id. at 90, 392 S.E.2d at 336.
195 Ga. App. 235, 393 S.E.2d 96 (1990).
Id. at 235-36, 393 S.E.2d at 97.
Id. at 236-37, 393 S.E.2d at 98.
446 U.S. 291 (1980).
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sponse from the suspect. 2 79 The court of appeals in Hibbert apparently
decided that the police officer could not have known that defendant
would respond to questions about his address and his siblings by
confessing.2 8
C. JurisdictionalIssues
Misdemeanors. In Kolker v. State,28 1 the supreme court addressed
the issue of whether municipal courts have jurisdiction over state misdemeanor traffic offenses. In Kolker defendant entered a plea of nolo contendere to DUI charges in a municipal court and then challenged the
court's jurisdiction on appeal. The court of appeals transferred the case to
the supreme court since the case involved construction of the state
constitution.28 2
In the absence of state constitutional authority, the courts have consistently held that only state courts have jurisdiction over the prosecution of
state criminal laws.2 8 3 The question before the court in Kolker was
"whether Art. VI, Sec. I, Par' I of the 1983 Georgia Constitution is properly construed. as granting the General Assembly the authority to vest
municipal courts with jurisdiction over state criminal laws. 28' 4 The court
in Kolker held that this -constitutional language, which provides that
"municipal courts shall have jurisdiction over ordinance violations and

279. Id. at 301.
280. Several other Georgia cases involved words or conduct by the police that the court
held did not amount to interrogation. See Lolley v. State, 259 Ga. 605, 385 S.E.2d 285
(1989) (even if the defendant is in custody, an initial inquiry by the police, such as "what
happened?" or "what is going on?," need not be preceded by Miranda warnings, if the question was asked to determine the situation at hand upon the arrival of the police and not to
elicit an incriminating response from the accused); Lowe v. State, 179 Ga. App. 377, 346
S.E.2d 845 (1986) (police officer advised defendant about evidence recovered at the crime
scene, and the court held this was not the functional equivalent of interrogation); Lester v.
State, 174 Ga. App. 886, 332 S.E.2d 31 (1985) (routine questionings posed during booking
that are not likely to elicit incriminating responses do not constitute interrogation). In addition to concerns about Miranda violations, a related inquiry is whether statements by the
accused must be furnished to the defense pursuant to O.C.G.A. § 17-7-210 (1990). In Gilbert
v. State, 193 Ga. App. 283, 388 S.E.2d 18 (1989), defendant, who had been arrested on a
weapons charge, disclosed in a booking form that he had a hip injury. The knowledge of
defendant's hip injury led the police to arrest him on an unrelated rape charge. Prior to the
trial on the rape charge, prosecution failed to provide defendant with a copy of the booking
statement. The court of appeals held that this in-custody statement should have been disclosed to defendant prior to trial. Id. at 285, 388 S.E.2d at 20.
281. 260 Ga. 240, 391 S.E.2d 391 (1990).
282. Id. at 240, 391 S.E.2d at 391.
283. State v. Millwood, 242 Ga. 244, 248 S.E.2d 643 (1978).
284. 260 Ga. at 241, 391 S.E.2d at 392.
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such other jurisdiction as provided by law' 2 855 authorized the general assembly to vest municipal courts with jurisdiction over state misdemeanor
offenses2 8 The court went on to deny defendant's challenge to the validity of his conviction.287 Jurisdiction over other offenses has been allocated
by a number of similar statutes.28 Finally, the court held that a defendant's right to jury trial is not impacted since defendant always has a right
to have the case transferred to a court of general jurisdiction for a trial by
jury.

288

Offenses on College Campuses. Campus police have statutory jurisdiction to arrest persons for offenses committed on campus property or
within 500 yards of the property, 90 but can they execute a search warrant
beyond that area? In Hill v. State,91 two University of Georgia students
were charged with and convicted of drug offenses after university police
obtained a search warrant and executed it at a private apartment located
more than 500 yards from campus. The court
held that the campus police
2 2
had exceeded their statutory jurisdiction.

0

The general assembly amended the statute under consideration in Hill
this past session.2 3 The statute now permits campus police to apply for
search warrants, but provides that if the warrant is to be executed beyond
the campus jurisdiction, the warrant must be executed jointly by both the
campus police and a member of the local police force.2
New Trial. In Howard v. State229 and Pledgerv. State,"6 the court of
appeals firmly established the principle that a trial court's jurisdiction to
alter a verdict expires at the end of the term of court. In Howard and
Pledger, defendants were tried and convicted. Subsequently, the trial
courts granted defendants' motions for new trial. During the next term of
court, the State in each case filed a motion for reconsideration, and the
respective trial courts granted the motions. 2 The appellate court held in
both cases that the trial courts no longer had jurisdiction to reinstate the
285.
286.
287.
288.
289.
290.
291.
292.
293.
294.
295.
296.
297.

§ 1, para. 1.
260 Ga. at 242, 391 SE.2d 393.
Id. at 244, 391 S.E.2d at 394.
For a list of the other offenses, see 260 Ga. at 243, 391 S.E.2d at 393.
Id. at 244, 391 S.E.2d at 394.
O.C.G.A. § 20-3-72 (1987).
193 Ga. App. 280, 387 S.E.2d 582 (1989).
Id. at 281, 387 S.E.2d 583-84.
O.C.G.A. §§ 17-5-20 to -21 (1990). The amendment was effective July 1, 1990.
Id.
194 Ga. App. 331, 390 S.E.2d 415 (1990).
193 Ga. App. 588, 388 S.E.2d 425 (1989).
194 Ga. App. at 331, 390 S.E.2d at 415; 193 Ga. App. at 588, 388 S.E.2d at 426.
GA. CONST. art VI,
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original verdict.29 s The result would have been different had the prosecutor moved for reconsideration of the order granting a new trial during the
299
original term of court.
D. Double Jeopardy
Few topics in Georgia's criminal jurisprudence are as complex as the
various rules surrounding the doctrine, or more accurately the doctrines,
of double jeopardy. During this survey period, the Georgia courts rendered several decisions on various topics of both constitutional and statutory double jeopardy.
Procedural Double Jeopardy. O.C.G.A. § 16-1-7(b), 30 known as
the procedural double jeopardy provision, states: "If the several crimes
arising from the same conduct are known to the proper prosecuting officer
at the time of commencing the prosecution and are within the jurisdiction
of a single court, they must be prosecuted in a single prosecution
"1301

This provision was at issue in State v. Smith.30 1 The issue in Smith was
whether the proper prosecuting authority knew of the separate offenses.
In Smith defendant was first prosecuted for driving with a suspended license. Later, he was charged with controlled substance violations arising
from the same conduct. The district attorney's name appeared on both
the motor vehicle accusation and the controlled substance indictment."s3
The court found this to be conclusive proof that the prosecutor was aware
of both crimes.304 Although the assistant who actually handled the first
case was unaware of the controlled substance violation, the court held
this was not determinative. 30
Merger. O.C.G.A. § 16-1-7(a) provides:

298. 194 Ga. App. at 331, 390 S.E.2d at 415; 193 Ga. App. at 588-89, 388 S.E.2d at 427.
299. See Bowen v. State, 239 Ga. 517, 518, 238 S.E.2d 62, 64 (1977).
300. O.C.G.A. § 16-1-7(b) (1988).
301. Id.
302. 259 Ga. 352, 381 S.E.2d 37 (1989).
303. Id. at 352, 381 S.E.2d at 37-38.
304. Id. at 353, 381 S.E.2d at 38.
305. Id. Three years ago, the court decided Baker v. State, 257 Ga. 567, 361 S.E.2d 808
(1987). In Baker the court held that in order to invoke the procedural bar of O.C.G.A. § 161-7(b), defendant must prove that the prosecutor in the first case had actual knowledge of
the other charges. 257 Ga. at 569, 361 S.E.2d at 809-10. Constructive knowledge is not
enough. See id; see also Farmer v. State, 184 Ga. App. 851, 363 S.E.2d 62 (1987). Unlike
Smith, in Baker and Farmer there was no indication that one prosecutor signed both the
accusation and the indictment.
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When the same conduct of an accused may establish the commission of
more than one crime, the accused may be prosecuted for each crime. He
may not, however, be convicted of more than one crime if: (1) One crime
is included in the other; or (2) The crimes differ only in that one is defined to prohibit a designated kind of conduct generally and the other to
prohibit a specific instance of such conduct.3
Often the State will prosecute a defendant for an assortment of crimes
arising out of the same conduct, offering the jury a wide choice of verdicts. For example, homicide defendants are frequently prosecuted for
both malice murder and felony-murder; armed robbery defendants are
usually faced with an additional aggravated assault charge. The State is
free to indict and try a defendant for any number of offenses, but multiple convictions are not permissible if one offense is included in the
other3 7 as defined in O.C.G.A. § 16-1-6.18 Georgia law differs from federal law in this regard. Federal double jeopardy principles focus initially
on the statutory elements to determine if proof of one offense requires
establishment of the essential elements of the other offense."0 ' In deciding
whether one offense is included within another, in Georgia, the court
must consider not only the statutory elements of the two offenses, but
also whether the elements of one offense were proved as a matter of fact
within the elements of the other offense.3 10 In Horne v. State,"1 the court
of appeals decided that a conviction of sodomy merged with a conviction
for child molestation because the indictment charged that the latter offense involved several acts, one of which was the act of sodomy. 2
In Stroud v. State,"' defendant was charged with child molestation
and statutory rape. Defendant undressed the victim and then had sexual

306. O.C.G.A. § 16-1-7(a) (1988).
307. Id.
308. Id. § 16-1-6. This code section provides that a crime is included in the other:
[W]hen (1) It is established by proof of the same or less than all the facts or a less
culpable mental state than is required to establish the commission of the crime
charged; or (2) It differs from the crime charged only in the respect that a less
serious injury or risk of injury to the same person, property, or public interest or a
lesser kind of culpability suffices to establish its commission.
309. Blockburger v. United States, 284 U.S. 299 (1932). The United States Supreme
Court refined the Blockburger test this term in Grady v. Corbin, 110 S. Ct. 2084 (1990). In
Grady the court held that the State may not proceed with a second case if an element of the
second case is conduct that constitutes an offense for which a defendant has already been
prosecuted. Id. at 2087.
310. State v. Estevez, 232 Ga. 316, 206 S.E.2d 475 (1974); Home v. State, 192 Ga. App.
528, 385 S.E.2d 704 (1989).
311. 192 Ga. App. 528, 385 S.E.2d 704 (1989).
312. Id. at 533, 385 S.E.2d at 709-10.
313. 193 Ga. App. 82, 387 S.E.2d 37 (1989).

174

MERCER LAW REVIEW

(Vol. 42

intercourse with her.3 14 The court permitted two separate convictions and
sentences, finding that the offense of child molestation was complete
when defendant removed the child's clothing, but the rape was not initiated until defendant engaged in sexual intercourse. 1' This result seems
plainly Wrong. Though the act of undressing the child surely was done
with the requisite criminal intent, it hardly amounts to a separate criminal offense from the act of statutory rape. One could imagine-if one
were inclined to engage in such musings-cases in which the defendant
merely watched the child get undressed before having sexual intercourse
with her; or even a simple act of fondling the child before engaging in the
act of sexual intercourse. Under the court's analysis, many defendants
will probably be convicted of both child molestation and statutory rape.
Another case concerning whether one offense was included in another
was Stander v. State.31 In Stander defendant engaged in several consecutive acts of sodomy with the victim over the course of one morning.3 17
The court held that multiple punishments were available even though the
acts in question took place during one time period.318
In Evans v. State,-"" the court indicated that rarely would an aggravated assault charge merge with an armed robbery. In fact, citing State v.
32 1
Hightower,320 the court held that no such merger had ever occurred.
This year, however, in Smith v. State,32 2 the court merged an aggravated
assault and armed robbery conviction, holding that there was no "gratuitous" violence, only the assault that was necessary to effectuate the
323
armed robbery, and, thus, the two offenses were the same.
Sentencing. In Edge v. State,32 4 defendant was sentenced to probation. The first 60 to 120 days of his probation were to be served at a
probation diversion center. Defendant immediately reported to his proba314. Id. at 82, 387 S.E.2d at 37-38.
315. Id. at 83, 387 S.E.2d at 38.
316. 193 Ga. App. 212, 387 S.E.2d 422 (1989).
317. Id. at 212, 387 S.E.2d at 423.
318. Id.
319. 173 Ga. App. 655, 327 S.E.2d 784 (1985).
320. 252 Ga. 220, 312 S.E.2d 610 (1984).
321. 173 Ga. App. at 657, 327 S.E.2d at 786.
322. 193 Ga. App. 208, 387 S.E.2d 419 (1989).
323. Id. at 209, 387 S.E.2d at 420. This was not the first case to merge these offenses.
See Kelly v. State, 188 Ga. App. 362, 373 S.E.2d 63 (1988); Young v. State, 177 Ga. App.
756, 341 S.E.2d 286 (1986); Cherry v. State, 178 Ga. App. 483, 343 S.E.2d 510 (1986). In
Phelps v. State, 194 Ga. App. 493, 390 S.E.2d 899 (1990), the court held that there was no
merger of aggravated assault and armed robbery convictions because defendant stole the
officer's gun, thereby completing the robbery, and then shot at him, thus committing aggravated assault as a separate act. Id. at 494, 390 S.E.2d at 900.
324. 194 Ga. App. 466, 391 S.E.2d 18 (1990).
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tion officer, but he was not accepted at the center. The trial court reconvened the sentencing and ordered defendant incarcerated for three
years.2 5 The appeals court found the resentencing to be invalid and held
that having reported to the probation officer, defendant had begun serv3
ing his sentence and could not be resentenced.

1

Edge is remarkably similar to Castillo v. State,3 2 7 but in Castillo, the
court reached a different result. The difference was that in Castillo, defendant never began serving his sentence (by reporting to the probation
officer) before being rejected by the diversion center. 32 The court in CastiUo held that the commencement of service of the sentence divests the
trial court of the ability to resentence defendant.32 9
Retrial. In Lockhart v. Nelson,33 0 the United States Supreme Court,
construing the fifth amendment, held that the general rule prohibiting
retrial when a reversal is based on insufficient evidence does not apply
when the evidence is made insufficient because a reviewing court has determined that the trial court' erroneously admitted the evidence. 3" The
Georgia courts generally have followed the Lockhart rationale and re-affirmed the principle in Glisson v. State.332 In Glisson defendant was convicted of cruelty to a child. The conviction was reversed on the grounds
that the trial court improperly admitted hearsay evidence. Defendant argued that when the reviewing court eliminated from consideration the
inadmissible evidence, the evidence was insufficient as a matter of law at
the first trial, and thus, he could not be retried.33 3 The court held, however, that the hearsay evidence must be considered by the reviewing court
3 34
in considering the sufficiency of the evidence.
325. Id. at 466-67, 391 S.E.2d at 18.
326. Id. at 467, 391 S.E.2d at 19. A similar result was reached in Pierce v. State, 184 Ga.
App. 168, 361 S.E.2d 47 (1987), in which the resentencing was prompted by the trial judge's
realization that the sentence imposed earlier was going to run concurrently with an existing
sentence. Id. at 168-69, 361 S.E.2d at 47-48; see also Fowler v. State, 188 Ga. App. 873, 374
S.E.2d 805 (1988).
327. 178 Ga. App. 312, 342 S.E.2d 782 (1986).
328. Id. at 314, 342 S.E.2d at 785.
329. Id.
330. 488 U.S. 33 (1988).
331. Id. at 40.
332. 192 Ga. App. 409, 385 S.E.2d 4 (1989).
333. Id. at 409-10, 385 S.E.2d at 5. It is the province of the appellate court to review the
evidence at a former trial to assess sufficiency. If the evidence was not sufficient, a retrial is
barred. Bethay v. State, 235 Ga. 371, 219 S.E.2d 743 (1975); Burks v. United States, 437

U.S. 1 (1978).
334.

192 Ga. App. at 411, 385 S.E.2d at 6.
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There have been times when the court did not abide by the practice
illustrated in Glisson. In Ryals v. State,33 5 the court held that defendant's
confession was the product of an unlawful arrest.33 6 The court then reviewed the balance of the evidence and, concluding that the evidence was
3 37
otherwise insufficient to sustain the conviction, reversed the judgment.
Other Double Jeopardy 'Issues. In Georgia, when the date is not a
material element, the State may present evidence that an indicted offense
was committed any time within the statute of limitations.3 38 Consider the
following: Defendant is indicted on January 1, 1990 for allegedly having
committed a burglary. The evidence at trial shows that the offense was
committed in mid-1988. On' January 1, 1991, defendant is again indicted
for burglary, and the proof indicates that this second offense occurred in
mid-1989. Is the latter prosecution barred? Conflicting results in two recent cases offer no clear answer.
In State v. McCrary, 3' defendant was convicted on three counts of
statutory rape. The three charges differed only with respect to the averment of date and in none of the three charges was the date made an
essential element.3 40 Since all of the dates fell within the statute of limita34 1
tions, the court held that only one sentence could be imposed.
34
In Sandner v. State, 2 however, defendant tried to bar a DUI prosecution on the theory that he had already been prosecuted for DUI during
the relevant time period and acquitted. Not surprisingly, this argument
fell on deaf ears. Because the crimes manifestly involved separate transactions, the court held defendant could be prosecuted more than once for
the separate crimes. 43 The court attempted to distinguish those cases in
which a second trial was barred by noting that those cases involved
crimes that were by nature continuing and potentially indefinite in duration.3 44 This rationale, however, still fails to reconcile LaPan and McCrary. If statutory rape, the offense charged in McCrary, is a continuing
crime, the result in McCrary certainly casts a shadow on Stroud34 6 in
335. 186 Ga. App. 457, 367 S.E.2d 309 (1988).
336. Id. at 458-59, 367 S.E.2d at 311.
337. Id. at 459, 367 S.E.2d at 311,
338. Brown v. State, 190 Ga. App. 678, 379 S.E.2d 598 (1989); Lovett v. State, 190 Ga.
App. 572, 379 S.E.2d 606 (1989).
339. 259 Ga. 830, 388 S.E.2d 682 (1990).
340. Id. at 830, 388 S.E.2d at 683.
341. Id. McCrary rests on the factually indistinguishable LaPan v. State, 167 Ga. App.
250, 305 S.E.2d 858 (1983).
342. 193 Ga. App. 62, 387 S.E.2d 27 (1989).
343. Id. at 63, 387 S.E.2d at 28.
344. Id. at 62-63, 387 S.E.2d at 28.
345. See supra text accompanying notes 313-15.
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which the court held that separate sentences for child molestation and
statutory rape were available because defendant first undressed and then
had intercourse with the victim.
E. Right to Counsel of Choice/Conflicts of Interest
In three murder cases, the Georgia Supreme Court reversed lower court
rulings on sixth amendment grounds. In Amadeo v. State,346 defendant
had been convicted of murder and sentenced to death. His conviction was
overturned as the result of the efforts of Stdven Bright, one of the attorneys of the ACLU anti-death-penalty pioject. On retrial, defendant
wished to have Bright represent him, but the trial judge appointed two
rather reluctant local attorneys, neither 6'vhom had ever tried a deathpenalty case. The local counsel sought to withdraw, and Bright
asked to
34 7
be appointed. The trial court, however,' denied both motions.
The supreme court reversed, finding that the trial judge abused his discretion by appointing a newcomer. 48 The court recognized that the sixth
amendment did not give defendant the absolute right to counsel of his
choice, but, in appointing counsel, the court should consider certain factors such as: (1) whether special skills are necessary;. (2) whether defendant has already developed a relationship of trust and confidence with
counsel; and, (3) whether counsel has become familiar with the legal and.
factual complexities of the case."",
The court reached a similar-result in Birt v. State.35 0 In Birt defendant
had been represented on appeal, pro bono, by another anti-death-penalty
advocate, Millard Farmer. The Georgia Supreme Court vacated Birt's
death sentence. On remand, the trial court ordered Farmer to represent
Birt at the resentencing. The court refused, however, to officially appoint
him or provide for any sort of compensation. 5 1 The supreme court reversed the trial court's decision and remanded with an order directing
that the court formally appoint Farmer and pay him reasonable
compensation.352
346. 259 Ga. 469, 384 S.E.2d 181 (1989). Tony Amadeo was first convicted and sentenced
to death in 1977. The Georgia Supreme Court affirmed that conviction. 243 Ga. 627, 255
S.E.2d 718 (1979). The United States Supreme Court, however, reversed and remanded for a
retrial. 486 U.S. 214 (1988).
347. 259 Ga. at 469, 384 S.E.2d at 181.
348, Id.
349. Id. at 470-71, 384 S.E.2d at 182-83.
350. 259 Ga. 800, 387 S.E.2d 879 (1990).
351. Id. at 800, 387 S.E.2d at 879.
352. Id. at 801, 387 S.E.2d at 880.
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A conflict of interest resulted in the reversal of a homicide conviction in
Tarwater v. State.3 53 In Tarwater one attorney represented three defendants, one of whom pled guilty to murder, and two of whom pled guilty to
conspiracy to commit murder. The plea bargain negotiated by counsel for
all three defendants was a package deal. In other words, the prosecutor
made each defendant's deal conditional upon the willingness of the other
defendants to plead guilty. Thus, counsel was unable to bargain independently for each defendant without jeopardizing the bargain for the other
two. 54 Tarwater represents a classic conflict situation. Another problem
in Tarwater was that no objection was raised at trial. The court noted
that without a timely sixth amendment objection, a defendant must
demonstrate an actual, not potential, conflict of interest that prejudiced
him.351 The court found that the multiple representation and negotiation

of the three-way plea bargain was a per se conflict of interest that adversely affected the ability of the attorney to render effective assistance of
33 6
counsel.
The facts in Thaxton v. State 57 are a bit more bizarre, and defendant
in Thaxton did not fare as well as defendant in Tarwater.Beginning with
voir dire, defendant expressed dissatisfaction with his court-appointed
counsel and stated, among other comments, "I can't let nobody represent
me, you know.13

8

Defendant also destroyed the indictment during voir

dire. Amazingly, defendant was removed from the courtroom at his attorney's request. Nevertheless, the supreme court found that this was not an
unequivocal assertion of his right to self-representation.2 In the midst of
the trial, however, defendant did make an unequivocal assertion of his
right to self-representation. This time, the court held that defendant
could not "'frivolously change his mind in midstream'36 0 by asserting his
right to self-representation in the middle of his trial.

Before a defendant is allowed to waive his right to counsel, the court
must ascertain that the waiver is "knowing and intelligent," and the
court's inquiry and findings should be reflected in the record.311 The court
of appeals reiterated this standard in Black v. State"" and reversed and
353. 259 Ga. 516, 383 S.E.2d 883 (1989).
354. Id. at 516-17 383 S.E.2d at 883-84.
355. Id. at 518, 383 S.E.2d at 884.
356. Id. at 519, 383 S.E.2d at 885.
357. 260 Ga. 141, 390 S.E.2d 841 (1990).
358. Id. at 142 n.3, 390 S.E.2d at 843 n.3.
359. Id. at 142, 390 S.E.2d at 843-44.
360. Id., 390 S.E.2d at 844 (quoting Preston v. State, 257 Ga. 42, 44, 354 S.E.2d 135, 139
(1987)).
361. Jones'v. Wharton, 253 Ga. 82, 83, 316 S.E.2d 749, 751 (1984); Clarke v. Zant, 247
Ga. 194, 275 S.E.2d 49 (1981).
362. 194 Ga. App. 660, 391 S.E.2d 432 (1990).
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remanded the case because the record failed to reflect a knowing waiver
of the right to counsel.36 3
In yet another sequel to the famous case of Potts v. State3 6 4 the supreme court held that a defendant in a capital case has a complete right
to self-representation, and, if the court feels compelled to appoint standby counsel, the attorney should only3 offer
advice and not interfere with
5
the defendant's conduct of his trial.
F. Selective Prosecution
The case of State v. Agan,36s which dealt with issues of bribery and
selective prosecution, ranked high among the pro-defendant rulings this
year.36 7 As discussed earlier, the defendants in Agan were accused of bribing a county commissioner. One of the defendants, who had a zoning application pending before the commission, 'made a contribution to the
county commissioner's campaign. Defendant contended that he had been
wrongfully singled out for prosecution and offered proof that, in the previous six years, 252 "transfers" had been made to a county commissioner
by persons who had matters pending before the commission at the time
of the transfer.36" The supreme court reversed the trial court, finding that
the proffer of evidence demonstrated that defendant had a,"reasonable
likelihood" of prevailing on his selective prosecution defense and a full
evidentiary hearing should have been held.36
The supreme court in Agan also set forth the procedure to be followed
in selective prosecution cases. At an evidentiary hearing, the defendant
must make out a prima facie case of intentional or purposeful discrimination in the prosecutorial function.3 70 The defendant may cross-examine
the prosecutor on such matters as his motive in prosecuting the defendants, his knowledge or investigation into other similar offenses, and the
number of other prosecutions." ' Once the defendant makes out a prima
363. Id. at 660, 391 S.E.2d at 433-34.
364. 259 Ga. 812, 388 S.E.2d 678 (1990).
365. Id. at 815-16, 388 S.E.2d at 681-82.
366. 259 Ga. 541, 384 S.E.2d 863 (1989), cert. denied, 110 S. Ct. 1526 (1990).
367. See supra text accompanying notes 137-45.
368. 259 Ga. at 547 n.5, 384 S.E.2d at 868 n.5.
369. Id. at 547-49, 384 S.E.2d at 869. After hearing the proffer, the trial court had ruled
that defendant failed to show that the State had information on similar incidents, yet failed
to prosecute. Consequently, the trial court refused to hold an evidentiary hearing and denied the defendant's motion to dismiss for selective prosecution. Id. at 547 n.6, 384 S.E.2d
at 868 n.6.
370. Id. at 548, 384 S.E.2d at 869.
371. Id. The trial court had refused to allow defendant to cross-examine the district
attorney. The supreme court held that defendant has the right to question the district attorney. Id. at 548 n.13, 384 S.E.2d at 869 n.13.
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facie case of selective prosecution, the burden shifts to the government to
explain why others who are similarly situated were not prosecuted.8 7 1 The
State must show that there is a reason why the defendant was prosecuted
and that this reason is unrelated to the defendant's race, religion, national origin, or some other impermissible factor or classification. 87
G. Demand For Trial
When a defendant files a Demand For Trial in a non-capital case, the
State must try the defendant during the term in which the demand is
filed or the next succeeding term of court, provided at both court terms
there were juries impaneled and qualified to try him. 74 For a variety of
reasons, the State often fails to meet the deadline, and this year was no
exception.
As a rule, a Demand For Trial filed before the return of an indictment
or the filing of an accusation is a nullity. 37 5 In Klinetob v. State,87 however, the court held that defendant's Demand For Trial was not filed prematurely, despite having been filed several months before the filing of the
accusation. 7 7 In Klinetob defendant had been issued two Uniform Traffic
Citations in Recorder's Court. The citations were forwarded to the state
court following defendant's demand for a jury trial. The citations were
held in the state court for five weeks and were not filed by the solicitor
for another nine months. In the meantime, defendant had filed a Demand
For Trial in state court.37 Because the solicitor (or the clerk) should have
filed the accusation sooner, the appeals court held that defendant's Demand For Trial was effective, and the State's failure to comply necessi79
tated the dismissal of charges against defendant.
The other significant Demand For Trial cases can be summarized as
follows: (1)if no juries are impaneled after a Demand For Trial is filed
(even if a jury was impaneled earlier during that term), that term is not
counted in determining whether the State has complied with O.C.G.A. §
17-7-170;80 (2) the fact that a pleading is not captioned "Demand For
372. Id. at 548, 384 S.E.2d at 869.
373. Id. On remand before the DeKalb County trial court, defendant's attorneys have
subpoenaed numerous developers to compel testimony regarding campaign contributions
made to the commissioners.

374.

O.C.G.A. § 17-7-170 (1990).

375.

See, e.g., Day v. State, 187 Ga. App. 175, 369 S.E.2d 796 (1988).

376. 194 Ga. App. 52, 389 S.E.2d 551 (1989).
377. Id. at 53, 389 S.E.2d at 553.
378. Id. at 52, 389 S.E.2d at 552. The Demand For Trial must be filed in the transferee
court, not the Recorder's Court. See Cliatt v. State, 194 Ga. App. 110, 389 S.E.2d 568 (1989).
379. 194 Ga. App. at 52-53, 389 S.E.2d at 553..
380.

West v. State, 193 Ga. App. 117, 387 S.E.2d 44 (1989).
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Trial" does not render it void if the body of the motion clearly invokes
O.C.G.A. § 17-7-170, and the caption is not misleading; 381 (3) the filing of
a Motion To Suppress is not a waiver of a Demand For Trial unless the
Motion To Suppress is granted and the State appeals; 82 (4) the fact that
defendant requested a bench trial does not affect his Demand For Trial
(in determining whether the State has complied with the Demand For
Trial, even if defendant has requested a bench trial, terms of court during
which juries have been impaneled are counted);18 3 (5) the decision of the
trial judge to rescue himself does not suspend the State's duty to comply
with a Demand For Trial;38 4 and, (6) if a defendant's attorney has a leave
of absence, the State does not satisfy its burden of complying with a Demand For Trial by calling the case during that period.3 85
H. Motions
Generally. The Uniform Superior Court Rules require that motions
be filed at or before the time of arraignment, unless an extension is
granted by the trial judge in writing.3 88 In State v. Grandison3 87 the defense attorney had a conflict at the time of arraignment and allowed his
client to appear without counsel and enter a not guilty plea. The attorney
filed motions, including a motion to suppress, five days later. The motion
was heard and granted by the trial judge. The State refused to present
any evidence on the theory that the motion was not timely filed, and the
trial court had not granted an extension. 8 8 The court of appeals agreed
with the State and reversed the decision granting the motion to
3

suppress.

89

In State v. Schwall,3 "° the same prosecutor tried the same tactic as in
Grandison,but with less success. In Schwall the court found that defendant had not received prior notice of the arraignment date; therefore, the
that defendant was relieved of his obligation to file motions
court held
3 91
that day.
381.
382.
383.
384.
385.

State v. Allen, 192 Ga. App. 730, 386 S.E.2d 394 (1989).
Smith v. State, 192 Ga. App. 604, 386 S.E.2d 370 (1989).
Strickland v. State, 192 Ga. App. 613, 386 S.E.2d 165 (1989).
State v. Allen, 192 Ga. App. 730, 386 S.E.2d 394 (1989).
Birts v. State, 192 Ga. App. 476, 385 S:E.2d 120 (1989).

386.

UNI?. SUPER. CT. R. 31.1 (1990).

387.

192 Ga. App. 473, 385 S.E.2d 139 (1989).

388. Id. at 473-74, 385 S.E.2d 139-40.
389. Id., 385 S.E.2d at 140. This rule was also applied in Roberson v. State, 195 Ga. App.
379, 393 S.E.2d 516 (1990), in which defendant moved for disclosure of the informant's identity one month after arraignment; because of the tardiness of the motion, the state's failure
to disclose the informant's identity was not error.
390.

193 Ga. App. 694, 388 S.E.2d 705 (1989).

391. Id. at 694-95, 388 S.E.2d at 706.

MERCER LAW REVIEW

[Vol. 42

Regarding Motions to Suppress, the court of appeals applied O.C.G.A.
93
holding that defendant's motion
§ 17-5-30(b) 9 ' in Boatright v. State,3
to suppress was insufficiently particularized and, thus, did not warrant a
suppression hearing. 3 ' Defendant simply alleged that there was no probable cause for the search and, thus, the search warrant was invalid. 9 5 The
court held that defendant's Motion to Suppress did not satisfy the requirement of section 17-5-30(b), which requires that the motion "state
facts showing that the search and seizure were unlawful. 396
Discovery. Pursuant to Uniform Superior Court Rule 31.3, a defendant has a right to pre-trial notice of the state's intent to introduce similar
transaction evidence and the right to a hearing out of the presence of the
jury regarding the admissibility of such evidence.3 97 In two decisions, the
court of appeals and the supreme court considered when the rule 31.3
hearing must be held. The first case was Grogan .State,3 98 in which the
court suggested that it was at least advisable, if not necessary, to hold the
hearing prior to trial.3 99 The court qualified the decision by noting that
Grogan was complex.' 0 The court proceeded to indicate that this rule of
procedure was required in Grogan because admission of the evidence was
unwarranted.' 0 '
The "logic" of this rationale was not lost on the supreme court in
02
Thaxton v. State'4
which had the effect of limiting Grogan to its facts.
The court held in Thaxton that the trial court may hold the rule 31.3
hearing during the course of trial, even after the state has rested, unless
defendant can demonstrate prejudice by this late adjudication of the evi03
dentiary issue.'
The court of appeals reversed a conviction in Baker v. State'4 4 because
the State failed to comply with the pre-trial notice requirement of rule
31.3. In Baker the court noted that the state's intention to present any

392.
393.
394.
395.
396.
397.
398.
399.
400.
401.
402.
403.
404.

O.C.G.A. § 17-5-30(b) (1990).
192 Ga. App. 112, 385 S.E.2d 298 (1989).
Id. at 1,18, 385 S.E.2d at 303.
Id.
Id. at 117-18, 385 S.E.2d at 303 (quoting O.C.G.A. § 17-5-30(b) (1990)).
UNIF. SUPER. CT. R. 31.3 (1990).
192 Ga. App. 234, 384 S.E.2d 441 (1989).
Id. at 236, 384 S.E.2d at 443-44.
Id. at 239, 384 S.E.2d at 445.
Id. at 236-39, 384 S.E.2d at 443-45.
260 Ga. 141, 390 S.E.2d 841 (1990).
Id. at 143-44, 390 S.E.2d at 845.
193 Ga. App. 498, 388 S.E.2d 402 (1989).
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similar transaction evidence falls within the scope of the pre-trial notice
provision.'10 The court then addressed the remedy, stating:
Although a violation must result in prejudice to the defendant in order
to be reversible, the rule clearly presupposes that the State's failure to
comply with the rule will result in harm to the defendant. The rule by its
nature implies a presumption of harm from lack of notice.4"
In Gilbert v. State,'4 1 a defendant charged with rape answered questions for the police officer who was filling out a "booking statement." One
of the questions on the standardized form asked for health information.
Defendant indicated that he had a hip problem and this was noted on the
form. At trial, evidence of the hip injury was introduced to prove that
defendant was the rapist because witnesses had testified that the rapist
limped. The State, in violation of O.C.G.A. § 17-7-210, 408 failed to provide
a copy of the statement to defendant.40 9 The court held that admission of
the evidence was error since the statement was incriminating, made while
defendant was in custody,'41 0 and used by the State in its case-in-chief." 1
In so doing, the court expressly overruled Wesley v. State"4 2 in which the
that a health information form was not an in-custody
court had stated
3
statement."1
The supreme court reversed the conviction of a murder, armed robbery
defendant in Wester v.State4 1 4 because of the State's failure to comply
with another discovery statute. O.C.G.A. § 17-7-211 requires the State,
upon timely written request, to produce copies of all written scientific
reports that are to be used by the State in its case.4 6 In Wester the State

405. Id. at 499, 388 S.E.2d at 404. The supreme court reached a similar result in a case
this year in Loggins v. State, 260 Ga. 1, 388 S.E.2d 675 (1990). The court, however, considered the failure to provide the notice in Loggins as harmless error. Id. at 2, 388 S.E.2d at
676.
406. 193 Ga. App. at 500, 388 S.E.2d at 405 (citations omitted).
407. 193 Ga. App. 283, 388 S.E.2d 18 (1989).
408. O.C.G.A. § 17-7-210 (1990). This section provides that, upon written request, the
government must provide defendant with a copy of any statements made by defendant

while in police custody.,Id.
409. 193 Ga. App. at 283-84, 388 S.E.2d at 19-20.
410. For cases in which the Georgia courts have considered whether a suspect is "in
custody," see generally Hudgins v. State, 186 Ga. App. 883, 369 S.E.2d 54 (1988); Hudgins
v. State, 176 Ga. App. 719, 337 S.E.2d 378 (1985); Yeargin v. State, 164 Ga. App. 835, 298
S.E.2d 606 (1982).
411. 193 Ga. App. at 284-85, 388 S.E.2d at 20.
412. 177 Ga. App. 877, 341 S.E.2d 507 (1986), overruled by 193 Ga. App. 285, 388 S.E.2d
18 (1989).
413. 177 Ga. App. at 879, 341 S.E.2d at 509.
414. 260 Ga. 228, 391 S.E.2d 765 (1990).
415. O.C.G.A. § 17-7-211 (1990).
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failed to provide the defense with a copy of the fingerprint expert's report. While the trial court refused to allow the report into evidence, the
State's expert was allowed to testify as to his findings."" The supreme
court correctly and firmly reiterated that the sanction for failure to comply with the statute is the exclusion of both the report and the testimony
of the person who prepared the report.4 17 The court held that the error
was not harmless and, thus, reversed the conviction.""
Last year's survey reviewed Durden v. State,41 9 an important case in
which the court required the State to furnish not just the brief and conclusory state crime lab report, but also the test results and notes that the
expert used to reach his or her conclusions. 42 0 In Eason v. State,'4 1 the
court of appeals, sitting en banc, held that a defendant was not entitled
to the state crime lab chemist's notes because they were the work product
of the State. 4 1' The supreme court granted a writ of certiorari and reversed. 42 3 Because of the breadth of the permissible scope of cross-examination in Georgia and the policy of allowing the defense to fully explore
the basis of the scientific opinions upon which the state relies, the defendant may subpoena all the raw data, notes, graphs, computer printouts and memos relied upon by the state's expert in formulating her
4 4
opinion. 2
In 1957 the United States Supreme Court held that a defendant may
be entitled to know the identity of a confidential informant under certain
conditions.2 2 These conditions and the procedure to be followed by the
judge in making this determination were extensively discussed by the
Georgia Court of Appeals in Moore v. State.2 6 In Sowers v. State,'42 7 defendant was charged with selling a very small amount of marijuana. At
trial, an undercover Georgia Bureau of Investigations ("GBI") agent testified that he and an informant approached defendant and bought a quarter ounce of marijuana. Defendant denied any involvement and relied
416. 260 Ga. at 228-29, 391 S.E.2d at 766.
417. Id. at 229, 391 S.E.2d at 766 (citing State v. Madigan, 249 Ga. 571, 292 S.E.2d 406
(1982)).
418. Id.
419. 187 Ga. App. 154, 369 S.E.2d 764 (1988), aff'd, 258 Ga. 720, 375 S.E.2d 610 (1988).
See Jenkins, supra note 156, at 136-38.
420. 187 Ga. App. at 158, 369 S.E.2d at 767-68.
421. 194 Ga. App. 678, 391 S.E.2d 427 (1990), cert. granted.
422. Id. at 680, 391 S.E.2d at 428-29.
423. 260 Ga. 445, 396 S.E.2d 492 (1990).
424. Id. at 446, 396 S.E.2d at 494 (overruling Dye v. State, 177 Ga. App. 813, 341 S.E.2d
469 (1986)).
425. Roviaro v. United States,'353 U.S. 53 (1957).
426, 187 Ga. App. 387, 370 S.E.2d 511 (1988). Moore was reviewed in last year's survey.
See Jenkins, supra note 156, at 144-45.
427. 194 Ga. App. 205, 390 S.E.2d 110 (1990).
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upon the defense of mistaken identity. Based upon Moore, defendant demanded that the State produce the informant since he was the only person who could qualify or contradict the GBI agent's testimony.4 2 6 The
appeals court remanded the case to the trial court for a post-trial hearing
to determine9 whether nondisclosure of the informant's identity was harm42

less error.

In Smith v. State, ' 30 however, the court rejected the argument that defendant in Sowers had relied upon finding that the disclosure ,of the informant's identity was not required since the informant was not the only
witness to the transaction. '
Funds For Experts. A significant development in the law governing
applications for funds for an indigent to hire an expert revolved around
the actual procedure for presenting such a motion to the trial court. In
Brooks v. State,4 3 2 the supreme court held that the defense is entitled to
make the requisite showing in order to obtain funds from the county in
an ex parte in camera proceeding.4 33 The court noted that a defendant
has a right to prevent disclosure of the theory of his defense, and since
some disclosure is usually necessary to comply with the requirements of
36
4
Roseboro v. State,43 4 an ex parte hearing is appropriate

In two decisions, however, the supreme court held that defendant failed
to make the requisite showing to justify the payment of public funds for a
defense expert.43
Severance of Counts. A defendant frequently urges 'the court to
sever different charges with which he is charged in one indictment. Rarely
are such motions granted.4 37 In one decision this year, however, the court
428.

Id. at 205-06, 370 S.E.2d at 111-12.

429. Id. at 207, 370 S.E.2d at 112.
430. 194 Ga. App. 327, 390 S.E.2d 304 (1990).
431. Id. at 327, 390 S.E.2d at 304.
432. 259 Ga. 562, 385 S.E.2d 81 (1989), cert. denied, 110 S. Ct. 1323 (1990).
433. 259 Ga. at 565-66, 385 S.E.2d at 84. In Roseboro v. State, 258 Ga. 39, 365 S.E.2d
115 (1988), the court held that a defendant must show why the expert is needed, what
evidence the expert will examine, and what the expert is' expected to do. Id. at 41, 365
S.E.2d at 117.
434. 258 Ga. 39, 365 S.E.2d 115 (1988).
435. 259 Ga. at 565-66, 385 S.E.2d at 84.
436. Meders v. State, 260 Ga. 49, 389 S.E.2d 320 (1990); Brown v. State, 260 Ga. 153, 391
S.E.2d 108 (1990). Earlier cases reversed convictions because of the failure to pay an indigent defendant's legitimate expenses. See Holloway v. State, 257 Ga. 620, 361 S.E.2d 794
(1987); Thornton v. State, 255 Ga. 434, 339 S.E.2d 240 (1986); Williams v. Newsome, 254
Ga. 714, 334 S.E.2d 171 (1985); Lindsey v. State, 254 Ga. 444, 330 S.E.2d 563 (1985); Harris
v. State, 181 Ga. App. 358, 352 S.E.2d 226 (1986).
437. See, e.g., Evans v. State, 188 Ga. App. 379, 373 S.E.2d 70 (1988); Williams v. State,
186 Ga. App. 266, 367 S.E.2d 92 (1988).
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of appeals held that the failure to sever unrelated shoplifting charges was
438
prejudicial and required a new trial.

Guilty Pleas. In two cases decided during the survey period, the
courts held that the failure to follow the procedures set forth in State v.
Germany3 s enabled a defendant to withdraw a guilty plea." 0 In Barner
v. State,"1 the court of appeals allowed defendant to withdraw his plea of
nolo contendere to a rape charge after the trial court had refused to accept the negotiated plea of three to five years and had sentenced defendant to twenty years." The trial court had failed to inform defendant that
the court could reject the plea agreement and sentence defendant to a
term of imprisonment that was longer than that contemplated by the
agreement." 3 While the opinion furnishes little detail, the court of appeals in Gordon v. State"4 allowed defendant to withdraw her plea of
guilty to first degree forgery because of the trial court's failure to follow
the procedures set forth in Germany.4" In Scurry v. State,44 however,
the court affirmed defendant's conviction despite the trial court's failure
to inform defendant that he was waiving his right against self-incrimination, his right of confrontation, and his right to cross-examination."
Nevertheless, the court issued a statement that "strongly urged" all trial

438. Kowalczk v. State, 195 Ga. App. 714, 394 S.E.2d 594 (1990). Other recent cases in
which the appellate court held that a severance of counts was required include Graham v.
State, 185 Ga. App. 617, 365 S.E.2d 482 (1988) (improper joinder of burglary and possession
of a firearm by a convicted felon offense); Thompson v. State, 181 Ga. App. 163, 351 S.E.2d
483 (1986) (improper joinder of child molestation and aggravated assault offenses); Jackson
v. State, 177 Ga. App. 881, 341 S.E.2d 511 (1986) (improper joinder of.unrelated controlled
substance offenses).

439. 246 Ga. 455, 271 S.E.2d 851 (1980).
440. See Barner v. State, 194 Ga. App. 216, 218, 390 S.E.2d 77, 78 (1990); Gordon v.

State, 190 Ga.App. 414, 414, 379 S.E.2d 221, 221 (1989).
441.

194 Ga. App. 216, 390 S.E.2d 77 (1990).

442. Id. at 217, 390 S.E.2d at 78.
443. Id.
444. 190 Ga. App. 414, 379 S.E.2d 221 (1989).
445. Id. at 414, 379 S.E.2d at 222.
446. 194 Ga. App. 165, 390 S.E.2d 255 (1990).
447. Id. at 167, 390 S.E.2d at 257.
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judges to adhere to the Uniform Superior Court, Rules44
pleas.""

when taking

Jury Trial Waiver. In Georgia, probate and municipal courts may
try state traffic offenses, ' " but only if the defendant signs a written
waiver of trail by jury.4' In Snellings v. State,'4 5 defendant made an oral
waiver of jury trial at.a recorded hearing.' 53 The appellate court held that
the oral waiver was insufficient because'the statute clearly required a separate written waiver.' 4 In dissent, Judge Deen noted that the oral waiver
was recorded and that the reason for the written waiver, namely to protect naive or incompetent pro se litigants, was not at issue because defendant was a University of Georgia law student who had substantial experience with the traffic court system derived from two prior appearances
55
in probate court and five other citations.4
I.

Trial Procedure

Jury Selection. In'Roberts v. State,'48 a black male was charged with
the rape of a seventy-five-year 'old white widow. The first trial ended in a
mistrial. At the start of the second trial, the State moved in limine to
prevent defendant's counsel from inquiring into any racial bias that the
facts of the offense mightsuggest. After some discussion, the trial court
ruled that defense counsel could inquire into the racial bias that the jurors might harbor with respect to witness credibility, but counsel could
not ask whether the jury would be biased against defendant as a result of
the contrast in the races of victim and defendant. 7 The appellate court
448. UNIF. SUPER. CT. R. 33.7, 33.8 & 33.9.
449. 194 Ga. App. at 167, 390 S.E.2d at 257; see also Browner v. State, 257 Ga. 321, 323,
357 S.E.2d 559, 561 (1987) (defendant should be allowed to withdraw his plea in a capital
felony case because both of defendant's attorneys had been disbarred, and the trial judge
had not told defendant that he would impanel a jury to determine -the sentence).
450. See supra text accompanying notes 281-89.
451. O.C.G.A. § 40-13-23(a) (1989) provides:
No court defined in this article shall have the power to dispose of traffic misdemeanor cases as provided in this article unless the defendant shall first waive in
writing a trial by jury. If the defendant wishes a trial by jury, he shall notify the
court and, if reasonable cause exists, he shall be immediately bound over to the
court in the county having jurisdiction to try the offense, wherein a jury may be
impaneled.

Id.
452.
453.
454.
455.
456.
457.

194 Ga. App. 552, 391
Id. at 553, 391 S.E.2d
Id.
Id.
195 Ga. App. 808, 395
Id. at 808, 395 S.E.2d

S.E.2d 36 (1990).
at 37.

S.E.2d 54 (1990).
at 55.
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reversed, finding that these restrictions impermissibly
limited the scope
45
of voir dire and were contrary to Georgia law.
The decisions of the past year demonstrate the confusion generated by
4"
the United States Supreme Court's decisions in Batson v. Kentucky
and Holland v. Illinois.4 10 In Holland the Court held that a white defendant had standing to raise a sixth amendment challenge to the State's use
of peremptory challenges to exclude blacks from the petit jury, 1 but denied defendant's claim." 2 The Court held that the sixth amendment requires only that the petit jury be drawn from a representative cross-section of the community and refused to extend the Batson prohibition
against racially discriminatory peremptory strikes to a sixth amendment
claim.40 3 The majority limited its decision to defendant's sixth amendment claim, since defendant had abandoned his equal protection claim. 4
A more significant aspect of Holland, however, is that five of the Justices stated in concurring or dissenting opinions that if defendant had
pursued an equal protection claim, they would have held that a white
defendant may raise a Batson challenge to the exclusion of black jurors.4' 6 Moreover, the dissenting Justices all would have held in favor of
0
46

defendant on his sixth amendment claim.
The Georgia Supreme Court somehow missed this latter point when
deciding Congdon v. State.467 In Congdon a white defendant objected to
the government's use of its peremptory challenges to remove four black
veniremen from the jury.4 8 Nevertheless, the court, citing Holland in a
footnote,'6 9 held that a defendant may not raise a Batson claim unless he
is of the same race as the excluded jurors.470 Justices Benham and Hunt
correctly noted in their dissent that five of the Justices in Holland had
458.
Legare
12-133
459.
460.
461.
462.
463.
464.
465.

Id. at 809, 395 S.E.2d at 56. The appellate court based its decision, in part, on
v. State, 256 Ga. 302, 348 S.E.2d 881 (1986) and its interpretation of O.C.G.A. § 15(1990).
476 U.S. 79 (1986).
110 S. Ct. 803 (1990).
Id. at 805-06.
Id. at 811.
Id. at 805-06.
Id. at 811 n.3.
Id. at 811-12 (Kennedy, J., concurring); Id. at 812-14 (Marshall, Brennan & Black-

mun, JJ., dissenting); Id. at 820 (Stevens, J., dissenting).
466. Id. at 817 (Marshall, Brennan & Blackmun, JJ., dissenting); Id. at 820 (Stevens, J.,
dissenting).

467. 260 Ga. 173, 391 S.E.2d 402 (1990).
468.

Id. at 174-76, 391 S.E.2d at 404.

469. Id. at 175 n.2, 391 S.E.2d at 404 n.2 (citing Holland v. Illinois, 110 S. Ct. 804
(1990)).

470. Id. at 175, 391 S.E.2d at 404.
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found that a white defendant may raise a Batson claim to the exclusion
of black jurors. 71
Defendants should continue to raise this issue since it is clear that the
United States Supreme Court has not made its final pronouncement. Furthermore, some appellate panels continue to misconstrue the Batson deci72

sion itself.

Batson is premised upon the doctrine that it is a violation of

the fourteenth amendment for a prosecutor to exclude jurors based upon
the factor of race. Thus, the configuration of the jury that results from
the peremptory procedure may be probative of the prosecutor's state-ofmind, but should not be determinative. The focus must remain on the
motive of the prosecutor at the time the prosecutor exercises the peremptory challenges or the purpose of Batson will be frustrated. Nevertheless,
following the supreme court's apparent command in Aldridge v. State," 3
the court of appeals continues4 7to
focus on the percentage of blacks that
4
remain on the final petit jury.

Compulsory Process. O.C.G.A. § 17-7-211(b) requires the State to
produce copies of scientific reports to the defense ten days in advance of
trial.4 "7 In recent years, the court of appeals has breathed new life into
this provision by requiring the State to furnish not only the skeletal conclusion from the laboratory, but also the test results themselves when the
conclusions are not adequate to inform the defendant of the nature of the
evidence.4

76

In Eason v. State,'4 77 defendant subpoenaed the test results

from the crime laboratory chemist who testified about tests run on the
cocaine. 47 ' The court of appeals held that defendant was not entitled to
the information because, absent an independent test conducted by an expert capable of disputing the State's findings, the work product of the
State was not unquestionably material to the defense.'" 9 The supreme
court reversed. 48 0 The right to a full and sifting cross-examination 48 and
471. Id. at 176, 391 S.E.2d at 405 (Benham & Hunt, JJ., dissenting).
472. See supra text accompanying note 459.
473. 258 Ga. 75, 365 S.E.2d 111 (1988).
474. See, e.g., Glover v. State, 192 Ga. App. 798, 386 S.E.2d 699 (1989); Burgess v. State,
189 Ga. App. 790, 377 S.E.2d 543, appeal after remand, 194 Ga. App. 179; 390 S.E.2d 92
(1990); Ponder v. State, 194 Ga. App. 446, 390 S.E.2d 869 (1990); McCarr v. State, No.
A90A0924 (Ga. Ct. App. Sept. 5, 1990).
475. O.C.G.A. § 17-7-211(b) (1990).
476. Camarata v. State, 188 Ga. App. 41, 42-43, 371 S.E.2d 885, 886-87 (1988); Box v.
State, 187 Ga. App. 260, 260, 370 S.E.2d 28, 28 (1988) (citing Durden v. State, 187 Ga. App.
154, 157-58, 369 S.E.2d 764, 767 (1988)).
477. 194 Ga. App. 678, 391 S.E.2d 427, rev'd, 260 Ga. 445, 396 S.E.2d 492 (1990).
478. 194 Ga. App. at 678, 391 S.E.2d at 427.
479. Id. at 679, 391 S.E.2d at 428.
480. 260 Ga. 445, 396 S.E.2d 492 (1990).
481. O.C.G.A. § 24-9-64 (1982).
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the right to fully probe the basis for the expert's opinion entitles the defense to obtain all raw data, notes, graphs, computer print-outs, and
memos relied upon by the state's expert in formulating her opinion that
48 2
the seized substance was cocaine.

Evidence. O.C.G.A. § 24-9-20(b) allows a defendant to testify without
fear of being impeached with evidence of general bad character or prior
convictions unless and until the defendant first puts his character in issue, 8 3 but the exceptions are legion. First, O.C.G.A. § 24-2-2484 permits
the State to introduce evidence of prior convictions on the theory that
they are "similar transactions" and are probative of the defendant's state
8 Such evidence is not offered as
of mind, intent, or modus operandi.'
impeachment, but as substantive evidence of the defendant's guilt, and is
admissible regardless of whether the defendant testifies. Second, the
State may impeach the defendant by disproving facts to which the defendant gave direct testimony.48 6 Third,. the defendant may "open the
character door" by testifying about his character, thereby, allowing the
State to introduce evidence of a prior conviction or general bad character.4 87 Last, evidence of an offense committed by the defendant other
than the one for which the defendant is currently on trial is admissible if
such evidence is part-of the res gestae of the charged offense.488
During the survey period the courts considered numerous cases involving the impeachment of the defendant. In State v. Rocco 49 defendant
was charged with DUI. Prosecutor asked defendant, "[Hiow many drinks
before you simply won't go out and drive?" Defendant responded that he
did not drink and drive. Prosecutor then introduced evidence of a prior
DUI conviction based upon a nolo contendere plea.4 This was reversible
error because a party may not question a witness concerning inadmissible
482.

260 Ga. at 445-46, 396 S.E.2d at 494 (overruling Dye v. State, 177 Ga. App. 813, 341

S.E.2d 469 (1986)).
483. O.C.G.A. § 24-9-20(b) (1982). This is contrary to the federal rules of evidence,
which treat defendant as any other witness when he chooses to testify. FED. R. EVID. 608 to
609.
484. O.C.G.A. § 24-2-2 (1982).
485. Id.; UNIF. SUPER. CT. R. 31.1.
486.

O.C.G.A. § 24-9-82 (1982).

487. Id. § 24-9-84. The court severely restricted the State's ability to get in through a
door unwittingly opened by defendant in Jones v. State, 257 Ga. 753, 363 S.E.2d 529 (1988).

In Jones the court held that the general bad character of defendant can only be portrayed if
defendant has intentionally placed his character in issue. Merely admitting one prior criminal act does not operate to place one's character in issue. Id. at 758-59, 363 S.E.2d at 533-34.
488.

Pless v. State, 260 Ga. 96, 97-98, 390 S.E.2d 40, 40 (1990); Latham v. State, 195 Ga.

App. 355, 393 S.E.2d 498 (1990).
489. 259 Ga. 463, 384 S.E.2d 183 (1989).
490. Id. at 464, 384 S.E.2d at 184.
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matters (a nolo contendere plea is not admissible), elicit testimony about
those matters, and then impeach those answers with evidence that was
inadmissible originally.''
In Proulx v. State,""' however, the court of appeals held that the State
may introduce evidence of the defendant's prior DUI offense as long as
the State does not attempt to admit evidence of the nolo contendere
plea."' In other words, an officer may testify that the defendant- drove
while intoxicated on a previous occasion, but evidence of the nolo contendere plea connected with that offense is not admissible.""
In Moses v.State,4 '5defendant was on trial for cocaine and marijuana
possession. Defendant testified that he did not smoke marijuana, but
then corrected himself by stating that he had smoked marijuana in the
past but had stopped. The State sought to impeach defendant by introducing evidence of a three-year old conviction for possession with intent
to distribute marijuana. This was reversible error.4" Because defendant's
testimony did not amount to a denial of ever having possessed or used
marijuana, the State's evidence was not proper impeachment.49
Defendant was less fortunate in Butts v.State.' Defendant testified
on direct examination "that he had never been convicted of any type of
crime," that nothing like this had ever happened to him before, and that
he did not commit the crime charged in the indictment. On cross-examination, the State asked defendant whether he followed the law. Defendant responded that he did.49 ' The court held that defendant had opened

the character door by affirmatively putting his character into evidence
and that the State could quiz him about the marijuana found in his car at
00
the time of his arrest.
491. O.C.G.A. § 17-7-95(c) (1990); see also Corbitt v. State, 190 Ga. App. 509, 379 S.E.2d
535 (1989).
492. 196 Ga. App. 303, 395 S.E.2d 668 (1990).
493. Id. at 304, 395 S.E.2d at 669.
494. Id.
495. 190 Ga. App. 699, 379 S.E.2d 819 (1989).
496. Id. at 699, 379 S.E.2d at 820.

497. Id. at 700, 379 S.E.2d at 820. The court of appeals has decided similar cases in
recent years. In Thomas v. State, 178 Ga. App. 674, 344 S.E.2d 496 (1986), defendant testified that he had never been arrested before this incident, but the prosecutor asked him
about arrests after this incident, and the court of appeals reversed. Id. at 674, 344 S.E.2d at

497. In Williams v. State, 187 Ga. App. 564, 370 S.E.2d 821 (1988), defendant testified that
he had not had any prior conflicts with an officer (he was charged with obstructing an officer), and the state responded with evidence of a prior burglary. This was reversible error.
Id. at 566, 370 S.E.2d at 823.

498. 193 Ga. App. 824, 389 S.E.2d 395 (1989).
499. Id. at 824, 389 S.E.2d at 395.
500. Id. at 825, 389 S.E.2d at 396. The court was less charitable with the State in two
cases decided just prior to the survey period. In Houston v. State, 192 Ga. App. 73, 383
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Relying on the res gestae rationale, the supreme court in Pless' v.
State0 1 held that it was proper for a witness to testify that defendant
had been using drugs and alcohol on the day of the killing. 502 It was not
proper, however, for another witness to testify that defendant had used
alcohol and drugs in the past."'
One form of impeachment implicates the defendant's fifth amendment
right against self-incrimination-the use of the defendant's post-arrest silence to impeach the defendant's justification or insanity defense. In
Doyle v. Ohio,0 4 the Supreme Court held that the use of post-arrest silence is an improper method of impeaching a defendant.2° In Fletcher v.
Weir,506 however, the Court held that the Doyle rule did not apply if the
arresting officer had not read the defendant his Miranda rights at the
time of his silence. , 7 In Mattox v. State,50 8 the court of appeals resolved
a question previously unanswered in this state: who has the burden of
proof regarding whether* Miranda warnings were issued prior to the defendant's incriminating silence? 60 The court of appeals concluded that
the burden is on the defendant to show that he had not received Miranda
warnings at the' time of his silence.610
Evidence 'of similar transactions or prior offenses is not admissible to
impeach the defendant (there is no prerequisite that the defendant testify before such evidence is admitted), but as substantive evidence tending to establish the defendant's bent of mind, scheme, course of conduct,
or intent." Though this survey year, as years past, saw virtually dozens
of decisions dealing with the admissibility of prior crimes, the most sigS.E.2d 571 (1989), defendant was tried for possession of cocaine and marijuana. Defendant
testified that he had possessed marijuana for medicinal purposes. The State introduced evidence of a prior robbery conviction on the theory that defendant opened the character door.
This was reversible error. Id. at 73, 383 S.E.2d at 572. In Hurston v. State, 189 Ga. App. 748,
377 S.E.2d 519 (1989), defendant, on trial for burglary, admitted smoking marijuana in the
past, but denied committing burglary. The State introduced evidence of a prior marijuana
conviction and a shoplifting conviction. This also was reversible error. The defendant had
not opened the character door. Id. at 751, 377 S.E.2d at 521.
501. 260 Ga. 96, 390 S.E.2d 40 (1990).
502. Id. at 97-98, 390 S.E.2d at 42.
503. Id.
504. 426 U.S. 610 (1976).
505. Id. at 618.
506. 455 U.S. 603 (1982).
507. Id. at 607.
508. 196 Ga. App. 64, 395 S.E.2d 288 (1990).
509. Id. at 64, 395 S.E.2d at 290.
510. Id. at 65, 395 S.E.2d at 290.
511. Perhaps the seminal case on the admissibility of other crimes or similar transaction
evidence is Williams v. State, 251 Ga. 749, 312 S.E.2d 40 (1983).
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nificant development occurred in Dowling v. United States," 2 in which
the Supreme Court held that Federal Rule of Evidence 404(b) permits
the government to introduce evidence of a prior acquittal.5 1 3 Neither the
double jeopardy clause of the fifth amendment nor the principle of collateral estoppel bars such evidence." 4 In Georgia, the courts routinely have
rejected the admissibility of such evidence.' " In one recent case, Mims v.
State, 16 however, the court of appeals approved the use of a prior acquittal. Defendant in Mims had been charged previously with rape. Defendant defended on the basis of consent and was acquitted. During the second prosecution, defendant was on trial for attempted rape and defended
on the basis of mistaken identity.5 1' The court found that the prior conduct was admissible because the offenses were virtually identical. " In
contrast, the court of appeals reversed defendant's conviction in Hartley
v. State,519 because the prosecution introduced evidence of a prior burglary for which the defendant had been tried.and acquitted.2 0 Now that
the Supreme Court has decided Dowling the law in Georgia will likely
change.
Generally, the district attorney may cross-examine a witness who has
taken the stand to testify about the good character of the defendant or
about his knowledge of the defendant's other acts of misconduct, even if
those acts were not the subject of a criminal prosecution.2 1 In Dover v.
State,26 however, the court found that the district attorney went too far
in questioning a character witness.2 2 By reading codefendant's diary, the
police learned that defendant had purchased stolen motorcycles. The trial
court allowed the district attorney to question a character witness regarding his knowledge of this other alleged crime.2 The appellate court reversed defendant's conviction, noting that there was no independent evi-

512. 110 S. Ct. 668 (1990).
513. Id. at 672 (construing FED. R. EvID. 404(b)).
514. Id.
515. See, e.g., Salcedo v. State, 258 Ga. 870, 376 S.E.2d 360 (1989); Banks v. State, 185
Ga. App. 851, 366 S.E.2d 228 (1988); Riley v. State, 181 Ga. App. 667, 353 S.E.2d 598 (1987)
(evidence of crime for which the defendant had been found not guilty by reason of insanity
was inadmissible).
516. 191 Ga. App. 628, 382 S.E.2d 414 (1989).

517.

Id.at 631, 382 S.E.2d at 416.

518. Id.
519. 192 Ga. App. 166, 384 S.E.2d 204 (1989).
520. Id. at 166, 384 S.E.2d at 204.
521. See Clark v. State, 186 Ga. App. 106, 366 S.E.2d 361, aff'd, 258 Ga. 464, 369 S.E.2d
900 (1988); Nassar v. State, 253 Ga. 35, 315 S.E.2d 903 (1984); Whatley v. State, 131 Ga.
App. 320, 205 S.E.2d 517 (1974).
522. 192 Ga. App. 429, 385 S.E.2d 417 (1989).
523. Id. at 435-36, 385 S.E.2d. at 423.
524. Id. at 434, 385 S.E.2d at 422.
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dence of this additional offense, and that the district attorney had not
introduced the diary into evidence.

5

The court also pointed out that it

was unlikely that the community had knowledge of the contents of the
diary, and that the questions were obviously inflammatory and
prejudicial.2
In Ross v. State,5 7 the court of appeals reversed defendant's conviction
for aggravated assault because of the admission into evidence of an improperly authenticated document." The victim in Ross received a letter
that showed the county jail as the return address. The letter offered the
victim two hundred dollars to recant her testimony or not appear at trial.
The State did not call a witness to identify the handwriting, and the only
authentication offered was the postmark, the return address, and evidence that the victim received the letter in the mail."' The court held
that this was insufficient authentication and that the error was not
harmless."'
In Miller v. State,"" the supreme court noted that the State had re-2
ferred improperly to a document, but held that the error was harmless."
Defendant had testified that his wife had inflicted injuries on him that
had left scars. The State impeached defendant by stating that it had an
NCIC document which indicated that defendant had scars prior to his
marriage, but the State did not admit the document itself. The court
noted that the State may impeach a witness with a prior inconsistent
statement, but that the State had used the statement as substantive evidence to prove that the alleged scars existed prior to the time stated by
defendant.6" Although the court held that the error was harmless, it suggested that if the person who made the statement had testified, the testimony and the document would have been admissible."' Thus, when the
State seeks to use NCIC or other law enforcement records, it is objectionable unless the State produces the person who provided the information
or an individual to authenticate the documents.
In Davis v. State,"' the court of appeals upheld, under the business
records exception,"5 the admission of a fingerprint card that contained
525.
526.
527.
528.
529.
530.
531.
532.
533.
534.
535.
536.

Id. at 435, 385 S.E.2d at 423.
Id. at 436, 385 S.E.2d at 423.
194 Ga. App. 464, 390 S.E.2d 671 (1990).
Id. at 464, 390 S.E.2d at 672.
Id. at 464-65, 390 S.E.2d at 672.
Id.
260 Ga. 133, 390 S.E.2d 50 (1990).
Id. at 136, 390 S.E.2d at 52.
Id.
Id. at 135-36, 390 S.E.2d at 52.
194 Ga. App. 902, 392 S.E.2d 327 (1990).
O.C.G.A. § 24-3-14 (1982).
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defendant's fingerprints.5 37 Although the police department took the
prints in connection with a prior arrest, the person who took the prints
did not testify, and the custodian who did testify regarding the card did
not work for the police department when the police department made the
prints.5 38
For media reporters, Vaughn v. State 3 represents a rather disturbing
attack on the first amendment guarantees of freedom of speech and press.
Vaughn wrote a news story for a Clayton County paper describing the life
of a drug dealer named "Carlos." The district attorney subpoenaed
Vaughn to the grand jury and sought the identity of "Carlos." The reporter refused, was. held in contempt, and sentenced to ten days in jail.540
The court noted that the Supreme Court had decided the scope of the
federal constitutional issue adversely to Vaughn 4' and refused to find
5 42

any greater protection within the state constitution.
The court of appeals briefly addressed the psychiatrist-patient privilege
in Donaldson v..State. 43 In Donaldson-the court narrowly construed
O.C.G.A. § 24-9-21(5)1 44 and held that it only applied to communications
between the patient and his or her psychiatrist or psychologist, or their
agents. 45 Practitioners should be aware that the court has held that the
privilege generally is inapplicable to communications with hospital personnel, social workers, and-nurses.5 4 6

In Brown v. State,547 the court made its annual ruling on what seems to
be an annual appeal, holding that the hideous photos of a murder victim's
partially decomposed body are admissible. 48 In dissent, Justices Fletcher,
Weltner, and Bell argued that the photos were not only "spectacularly
gruesome," but clearly were not essential to the government's case. 1 9
If a witness needs to refresh his recollection while testifying, he may
use a document (or anything else) to do so, but' he then must testify from
his memory, as refreshed.550 Over the past seven years, the appellate
537.

194 Ga. App.'at 902,' 392 S.E.2d at 328-29.

538.

Id.

539. 259 Ga. 325, 381 S.E.2d 30 (1989).
540.
541.

Id. at 325, 381 S.E.2d at 31.
Id. at 326, 381 S.E.2d at 31 (citing Branzburg v. Hayes, 408 U.S. 665 (1972)).

542. Id.
543.

192 Ga. App. 37, 383 S.E.2d 588 (1989), cert. denied, 110 S. Ct. 742 (1990).

544. O.C.G.A. § 24-9-21(5) (1982).
545. 192 Ga. App. at 38, 383 S.E.2d at 589 (citing Johnson v. State, 254 Ga. 591, 331
S.E.2d 578 (1985) (construing O.C.G.A. § 24-9-21(5))).
546. See Meyers v. State, 251 Ga. 883, 310 S.E.2d 504 (1984); White v. State, 180 Ga.
App. 185, 348 S.E.2d 728 (1986); Lipsey v. State, 170 Ga. App. 770, 318 S.E.2d 184 (1984).
547. 260 Ga. 153, 391 S.E.2d 108 (1990).

548. Id. at 157, 391 S.E.2d at 111-12.
549.

Id. at 158, 391 S.E.2d at 112 (Fletcher, Weltner, & Bell, JJ., dissenting).

550.

O.C.G.A. § 24-9-69 (1982).
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courts have wrestled with issues concerning the right of the cross-examiner to examine the document (or thing) used by the witness to refresh
his recollection. " 1 In 1983 the supreme court decided that the cross-examiner had a right to examine the document.5 5 The next question the
courts addressed was whether the cross-examiner could obtain the document if the witness examined the document at some time other than on
the witness stand, for example, as he was walking up to the stand. The
court of appeals seemed to settle the issue in Caviness v. State,553 in
which the court held that if the witness examines the report earlier that
day, the cross-examiner may review the document.5 5 4 Miller v. State," '
however, overruled Caviness and held that the witness must have used
the document on the stand in order to trigger the cross-examiner's right
to review the document.550 The dust finally settled this year with the supreme court's decision in Johnson v. State,557 in which the court declared
that the cross-examiner has the right to examine a document used to refresh a witness' memory if the document was reviewed by the witness
subsequent to the beginning of the hearing or trial.5" The court of appeals recently reviewed the only remaining issue, allocating the burden of
proof, in Cornwell v. State.559 In Cornwell the witness acknowledged having read the report "earlier that day" before the-trial started. 6 0 The court
of appeals held that defendant failed to establish that the witness reviewed the document after the trial started.5 1
As in the area of similar transaction evidence, 512 the most significant
development in the area of polygraph evidence occurred in federal court
when the Eleventh Circuit Court of Appeals concluded that the age-old
ban on polygraph evidence was no longer justified in light of recent scientific advances. 63 Two Georgia decisions followed the traditional rule of
551. See supra text accompanying notes 75-77.
552. Williams v. State, 250 Ga. 664, 300 S.E.2d 685 (1983), overruled by Baxler v. State,
254 Ga. 538, 331 S.E.2d 561 (1985).
553. 180 Ga. App. 792, 350 S.E.2d 813 (1986), overruled by Miller v. State, 189 Ga. App.
587, 376 S.E.2d 901 (1988).
554. .180 Ga. App. at 793, 350 S.E.2d at 815.
555. 189 Ga. App. 587, 376 S.E.2d 901 (1988), overruled by Johnson v. State, 259 Ga.
403, 383 S.E.2d 118 (1989).
556. 189 Ga. App. at 589, 376 S.E.2d at 903.
557. 259 Ga. 403, 383 S.E.2d 118 (1989).
558. Id. at 405, 383 S.E.2d at 119-20.
559. 193 Ga. App. 561, 388 S.E.2d 353 (1990).
560. Id. at 563, 388 S.E.2d at 356.
561. Id. at 563-64, 388 S.E.2d at 356.
562. See supra text accompanying notes 511-20.
563. United States v. Piccinonna, 885 F.2d 1529, 1535-36 (11th Cir. 1989). In Piccinonna
the court decided that polygraph evidence would be admissible when both parties stipulate
to the admissibility of a polygraph, including the "manner in which the test is conducted,
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permitting polygraph evidence when a defendant stipulates to the test
results and when the defendant opens the door to such evidence regarding a State's witness. In Miller v. State,"" the court admitted the resultsof a polygraph test after defendant and an investigator from the district
attorney's office stipulated that the results would be admissible. 5" The
court had previously held that an investigator may stipulate to the admissibility of the results." ' In Carr v. State,56 7 the supreme court held that
defendant, opened the door to polygraph evidence by questioning the case
investigator about what he did during the course of the investigation." 8
The court noted, however, that the investigator could testify that a polygraph test was given to the star witness, but that the investigator could
not testify about the results of that test."
Since the decision iri Gibbons v. State,5 7 0 in which the court held that a
witness' prior inconsistent statement was admissible as substantive evidence,5 7 1 what was said outside of the court became as important as what
was said inside the court. In Johnson v. State,'7 ' however, the court
noted a significant limitation on the admissibility of such out-of-court
declarations. The court stated that statements which were made out-ofcourt are only admissible if they would have been admissible if uttered in
court.573 In Johnson defendant was on trial for murder. During a showand-tell class, defendant's young cousin told his class that defendant was
the murderer, and that defendant had killed the wrong man. The cousin
did not reveal to his class the source of this information. At trial the
State called the cousin to the stand and asked whether defendant had
the nature of the questions asked, and the identity of the examiner" who administers the
test. Id. at 1536. In addition, polygraph evidence "may be admitted when used to impeach
or corroborate the testimony of a witness at trial." Id. at 1536-37. If the test results are
admitted under this theory, three preliminary conditions must be satisfied: (1) "the party
planning to use the evidence must provide adequate notice to the opposing party ... "; (2)
the opposing party must be given an "opportunity to have his own polygraph expert administer a test covering substantially the same questions"; and, (3) the rules of evidence governing corroboration or impeachment must otherwise be met. Id. at 1536. Interestingly, on

remand from the court of appeals, the district court again excluded the evidence of the
witness' polygraph under the rules set forth in the appellate decision. United States v. Piccinonna, 729 F. Supp. 1336 (S.D. Fla. 1990).
564. 259 Ga. 296, 380 S.E.2d 690 (1989).

565. Id. at 297-98, 380 S.E.2d at 692.
566. See Fatora v. State, 185 Ga. App. 15, 363 S.E.2d 566 (1987) (a defendant may stipulate personally to the admissibility of polygraph results, even without the aid of counsel).
567. 259 Ga. 318, 380 S.E.2d 700 (1989).
568. Id. at 319, 380 S.E.2d at 701.

569. Id. at 320, 380 S.E.2d at 701.
570. 248 Ga. 858, 286 S.E.2d 717 (1982).
571.
572.
573.

Id. at 862, 286 S.E.2d at 721.
260 Ga. 17, 389 S.E.2d 238 (1990).
Id. at 19, 389 S.E.2d at 240.
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ever told him anything about the crime. The cousin testified that he had
not. The State then called the teacher to the stand, who shared the
cousin's school report with the jury. 7 4 The court held this was reversible
error. " ' Because the source of the cousin's information was not known,
the information may have been inadmissible hearsay."" The cousin's
statements were not made admissible simply because they were prior inconsistent statements. 7'
Indictments/Variance. It is always surprising.,how many cases the
appellate courts overturn because of what might have been a simple error
in drafting the indictment."7 In Harrison v. State, 79 the indictment
charged defendant with robbing "Phil Stephenson" when it should have
charged defendant with robbing an employee of Phil Stephenson." 0 The
court held that this was a fatal variance because the indictment referred
to the wrong person."' If the indictment had referred to the employee,
but simply misspelled his name, listed the wrong first name, or used a
5 3
s
nickname, the variance would have been harmless. 8 In Ross v.State,
defendant was charged with aggravated sodomy in that he placed his
mouth on the sex organs of the victim. The proof at trial, however, revealed that he forced the victim to put her mouth on his sex organs. The
court held that this was a fatal variance requiring reversal of the conviction." 4 In contrast, the court did not find a fatal variance in Davis v.
State, " in which the indictment alleged that defendant struck his wife
574. Id.
575. Id.
576. Id. If the information came from the defendant, the admission would be admissible
as the statement of a party-opponent. O.C.G.A. § 24-3-34 (1982).

577. 260 Ga. at 19, 389 S.E.2d at 240.
578. See Lyman v. State, 188 Ga. App. 790, 374 S.E.2d 563 (1988); Roberson v. State,
187 Ga. App. 485, 370 S.E.2d 661 (1988). But see Shackelford v. State, 179 Ga. App. 595,
347 S.E.2d 346 (1986).
579. 192 Ga. App. 690,.385 S.E.2d 774 (1989).

580. Id. at 690, 385 S.E.2d at 775.
581. Id. at 691, 385 S.E.2d at 776.

582. Id. at 691-92, 385 S.E.2d at 775-76.
583. 195 Ga.App. 624, 394 S.E.2d 418 (1990).
584. Id. at 624-25, 394 S.E.2d at 419-20. The court of appeals reached the same result
last year in Roberson v. State, 187 Ga. App. 485, 370 S.E.2d 661 (1988).
585. 194 Ga. App. 833, 392 S.E.2d 253, reu'd on other grounds, 260 Ga. 338, 393 S.E.2d

260 (1990).
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with his fist, but the evidence indicated that defendant was an amputee
who struck his wife with the stump of his arm.58 '
Instructions. In Lamon v. State, 8 ' the court reiterated the rule that
if a defendant relies upon a self defense theory and asserts that he used a
gun in self-defense, he is not entitled to an instruction on involuntary
manslaughter. 8
Since the Supreme Court decisions in Sandstrom v. Montana, 89 and
Francis v. Franklin,10 defendants have confronted the Georgia courts
with challenges to the propriety of jury instructions that appear to shift
the burden of proof regarding an element of the charged offense. In
Isaacs v. State,9 1 the court set down the rule and the method of assessing
a burden-shifting challenge with unmistakable clarity. The court stated
that a jury instruction that includes a mandatory presumption or inference with regard to an element of the offense is unconstitutional burdenshifting.5 92 Whether the trial court uses the term "presumption" or "inference" is not controlling. What matters is whether the jury is instructed
that it must infer or presume, or that the law infers or presumes, the
elemental fact (for example, the defendant's intent) once the State has
proven the basic fact (for example, use of a deadly weapon). Either variation is unconstitutional burden-shifting. 93 A permissive inference or presumption, however, is not unconstitutional.5 9 Instructing the jury that it
may infer or may presume the existence of the elemental fact by proof of
the basic fact is also proper5 95 The only
restriction on permissive infer59
ences is that the inference be rational.
J.

Appellate Review

Cumulative Errors. In Miller v. State,5 97 the supreme court affirmed
defendant's murder conviction, but declared three separate errors harmless. 8 In Justice Weltner and Smith's dissent, they suggested that a trial
can be so infected with error, though each error, when reviewed in isola586.
587.
588.
589.
590.
591.
592.
593.
594.
595.
.596.
597.
598.

194 Ga. App. at 833, 392 S.E.2d at 254.
260 Ga. 119, 390 S.E.2d 582 (1990),
See Crawford v. State, 245 Ga.89, 94, 263 S.E.2d 131, 135 (1980).
442 U.S. 510 (1979).
471 U.S. 307 (1985).
259 Ga. 717, 386 S.E.2d 316 (1989).
Id. at 735, 386 S.E.2d at 331.
Id.
Id.
Id.
Id.
260 Ga. 191, 391 S.E.2d 642 (1990).
Id. at 191, 391 S.E.2d at 644.
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tion may be harmless, that the cumulative effect of the errors should be
considered by the appellate court.5 9 Generally, the courts consider each
error individually. In Sears v.State, °00 the court wrote that any error
shown upon the record "must stand or fall upon its own merits and is not
aided or aggravated by the accumulative effect of other claims of error." '' Nevertheless, there is some precedent for applying the cumulative
effect rule, albeit in narrow circumstances.602 In Fuqua v. State,'0 3 the
court noted that each error must rise or fall on its own, but held that "if
was to deny appelthe cumulative effect of improper prosecution' ' 0tactics
4
lant a fair trial, the conviction cannot stand.

1

Waiver of Right to Appeal. In Thomas v. State,60 5 defendant made
a pact with prosecutor following the return of a guilty verdict in his murder trial. The agreement provided that if the state would withdraw its
request for the imposition of the death penalty, defendant would waive
his right to appeal the guilty verdict. Defendant reneged and filed an appeal."0 In this case of first impression, the supreme court approved and
enforced the agreement, and, therefore dismissed defendant's appeal.607 .

599.
600.
601.
(1982)).
602.
603.
604.
(1978)).
605.
606.
607.

Id. at 197, 391 S.E.2d at 648 (Smith & Weltner, JJ., dissenting).
182 Ga. App. 480, 356 S.E.2d 72 (1987).
Id. at 484, 356 S.E.2d at 76 (citing Butler v. State, 163 Ga. App. 475, 294 S.E.2d 700
Fuqua v. State, 183 Ga. App. 414, . 359 S.E.2d 165 (1987).
183 Ga. App. 414, 359 S.E.2d 165 (1987).
Id. at 420, 359 S.E.2d at 170 (citing Shaw v. State, 241 Ga. 308, 245 S.E.2d 262
260 Ga. 262, 392 S.E.2d 520 (1990).
Id. at 263, 392 S.E.2d at 521.
Id.

