
Free Exercise: A "Hollow Promise" for the
Native American in Employment Division,

Department of Human Resources of Oregon v.
Smith

I. INTRODUCTION

In Employment Division, Department of Human Resources of Oregon
v. Smith,' the United States Supreme Court held that a state criminal
prohibition of the use of peyote by bona fide members of the Native
American Church and a subsequent denial of unemployment benefits
upon their discharge for such use does not violate the free exercise clause
of the first amendment of the United States Constitution.2 The Court de-
termined that Oregon's prohibition of the sacramental use of peyote was
a "generally applicable criminal law" and ruled that the "compelling in-
terest" test which ordinarily applies when a state imposes a substantial
burden on religious practices does not apply to general criminal prohibi-
tions of specific conduct.'

Respondents Alfred Smith and Galen Black were members of the Na-
tive American Church who engaged in the sacramental use of peyote, a
hallucinogenic drug.4 Smith and Black ingested a small amount of peyote

1. 110 S. Ct. 1595, reh'g denied, 110 S. Ct. 2605 (1990) (Smith II).
2. 110 S. Ct. at 1606.
3. Id. at 1603.
4. Employment Div., Dep't of Human Resources of Oregon v. Smith, 485 U.S. 660, 661

(1988) (Smith I). Peyote (Lophophora williamsii) is a cactus found in Texas and Mexico. Its -
primary component is mescaline, a hallucinogenic drug. People v. Woody, 61 Cal. 2d 716,
720-21, 394 P.2d 813, 816 (1964). The practices of the Native American Church, a religious
organization with an estimated membership of up to nearly 300,000 Indians of various
tribes, center around the use of peyote. Smith I, 485 U.S. at 667 n.11. The buttons of the
bitter-tasting cactus are eaten or made into a tea, and use is restricted to bona fide religious
ceremonies or "meetings" in which only members of the Church may participate. Woody, 61
Cal. 2d at 720-21, 394 P.2d at 816; Smith II, 110 S. Ct. at 1619 (Blackmun, J., dissenting).
Ingestion of peyote produces a temporary hallucinatory state during which users typically
observe "kaleidoscopic colors, geometric patterns, or scenes involving humans and animals."
61 Cal. 2d at 720, 394 P.2d at 816-17.

Peyotism lies at the very core of the Native American Church 'theology. Its sacramental
nature is often compared to that of bread and wine in various Christian disciplines. 61 Cal.
2d at 721, 394 P.2d at 817. Similarly, members believe that peyote "emdodies the Holy
Spirit" and brings them into "direct contact with God." Id. at 720, 394 P.2d at 817. The
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during a religious ceremony and were subsequently fired from their jobs
as drug and alcohol rehabilitation counselors.5 Respondents themselves
were both former drug and alcohol abusers and their employer forbade
the use of alcohol and nonprescription drugs by "recovering counselors."
Their employer's policy statement on illegal drug use provided that such
conduct constituted grounds for immediate dismissal.' Following their
termination, both respondents applied for unemployment benefits which
the petitioner, the Employment Division of the Department of Human
Resources of Oregon, denied upon finding that their discharge was due to
"misconduct."

Upon the denial of their applications, respondents obtained a hearing
wherein an independent referee decided that they were entitled to the
benefits.' The Employment Appeals Board, however, reversed the refe-
ree's decision and ruled that the State had a compelling interest in pro-
scribing illegal drugs, as well as an interest in the preservation of the un-
employment compensation fund.10 The Oregon Court of Appeals reversed
the Board's decision in light of the constitutional implications arising
from the free exercise clause of the first amendment.1

On review, the Oregon Supreme Court determined that the legality of
peyote use was not a legitimate concern in the analysis of the State's in-
terest. Instead, according to the court, the State's interest in denying un-
employment benefits for the sacramental use of the drug must stem di-
rectly from the unemployment compensation statutes rather than
criminal statutes proscribing the use of the drug.12 Furthermore, the court
determined that the State's interest in the preservation of the unemploy-
ment compensation fund alone did not justify the substantial burden on
free exercise rights posed by the denial of benefits to persons discharged
because of religious conduct.1 3

plant itself is often the object of worship and prayer, and members believe it fosters a sense
of harmony, brotherhood, and friendliness between them. Id. at 721, 394 P.2d at 817.

5. 485 U.S. at 661.
6. Id. at 662.
7. Id. at 662 n.3. Under Oregon law, possession of peyote is a felony punishable by up

to 10 years imprisonment. Id. at 662 (citing OR. REv. STAT. §§ 475.992(4)(a), 161.605(2)
(1987)).

8. Id. at 663 n.5.
9. Id. at 663.

10. Id.
11. Id. at 664.
12. Id. at 666.
13. Id. The Oregon Supreme Court also found that the Employment Commission's de-

nial of unemployment compensation on the grounds of respondents' religiously motivated
conduct did not violate the state constitution because "disqualification by reason of the
religiously based conduct [w]as peculiar to the particular employment" and respondents
were free to pursue other kinds of employment. Id.
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The United States Supreme Court vacated the judgment and remanded
the consolidated cases to the state supreme court for a ruling on the legal-
ity of sacramental peyote use in Oregon.1" The Court stated that the le-
gality of the conduct was relevant to the constitutional analysis and that
the resolution of the legality was "a necessary predicate to a correct eval-
uation of Respondents' federal claim." ' On remand, the Oregon Supreme
Court held that use of peyote was a violation of state law and that there
was no specific exemption under Oregon law for the sacramental use of
the drug." The court then proceeded directly to a federal constitutional
analysis and concluded that the prohibition as applied to the use of pe-
yote for religious purposes was invalid under the free exercise clause of
the first amendment. 7 Again the United States Supreme Court granted
certiorari, reversed the state supreme court's decision, and held that the
free exercise clause did not proscribe state criminalization of the sacra-
mental use of peyote and a subsequent denial of unemployment compen-
sation to individuals discharged for such use.18

II. THE MEANING OF FREE EXERcISE

The first amendment to the United States Constitution provides: "Con-
gress shall make no law respecting an establishment of religion or prohib-
iting the free exercise thereof. . . ."9 The United States Supreme Court
had the occasion to construe the meaning of free exercise as early as 1878
in Reynolds v. United States,20 when the Court first announced a distinc-
tion between the protection afforded to religious beliefs and that afforded
to religious conduct."1

A. The Religious Conduct and Belief Distinction

In Reynolds, defendant, a long-time member of the Mormon Church,
practiced bigamy in conformity with the professed doctrine of the
Church. 12 A Utah'district court convicted him of violating a criminal stat-
ute proscribing the practice of bigamy.

14. Id. at 673-74.
15. Id. at 672.
16. 763 P.2d 146 (1988).
17. Id. at 150.
18. Smith II, 110 S. Ct. 1595, 1606 (1990).
19. U.S. CONST. amend. I.
20. 98 U.S. 145 (1878).
21. Id. at 164..
22. Id. at 161. The Mormon Church required male members to practice polygamy, and

members believed that this was a direct command from God. According to this doctrine,
failure or refusal to'engage in this practice resulted in ultimate punishment and damnation
in the life hereafter. Id.
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In determining whether such a prohibition conflicted with the free ex-
ercise clause, the Supreme Court first attempted to ascertain the in-
tended meaning behind the language of the clause. The Court referred to
Thomas Jefferson's reply in an address shortly after the adoption of the
free exercise clause: "'Believing with you that religion is a matter which
lies solely between man and his [g]od; that he owes account to noneother
for his faith or his worship; that the legislative powers of the government
reach actions only, and not opinions.' ,as The Court advanced Jefferson's
words as "an authoritative declaration of the scope and effect of the
amendment" and concluded that while mere religious beliefs and opin-
ions were protected from the legislative powers of Congress, actions "in
violation of social duties or subversive of good order" were not. 4 The
Court determined that the interest in the preservation of social order and
avoidance of the deleterious consequences of plural marriages was a seri-
ous and legitimate concern and that one could not defend his unlawful
conduct on the basis of his religious beliefs.25 In affirming defendant's
conviction, the Court noted: "To permit this would be to make the pro-
fessed doctrines of religious belief superior to the law of the land, and in
effect to permit every citizen to become a law unto himself.'""

B. The Applicability of the First Amendment to the States

The first amendment specifically imposes restraints on Congress,27 and
until the decision in Cantwell v. Connecticut,25 state governments were
not so restricted. In Cantwell, the Court held that the fundamental liber-
ties implicit in the fourteenth amendment of the United States Constitu-
tion encompassed first amendment guaranties, and thus, the first amend-
ment also applied to the states.2" Additionally, the Court in Cantwell
reaffirmed the Reynolds religious belief and conduct distinction: "The
first amendment embraces two concepts,-the freedom to believe and the
freedom to act. The first is absolute but, in the nature of things, the sec-
ond cannot be."'30 The Court stated that the regulation of conduct was
desirable for the protection of society and the preservation of peace and

23. Id. at 164 (quoting 8 THE WRITINGS OF THOMAS JEFFERSON 113 (1854)).
24. Id.
25. Id. at 166-68.
26. Id. at 167.
27. U.S, CONST. amend. I provides: "Congress shall make no law respecting an establish-

ment of religion, or prohibiting the free exercise thereof; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and petition the Govern-
ment for a redress of grievances."

28. 310 U.S. 296 (1940).
29. Id. at 303.
30, Id. at 303-04.
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order, but admonished that in advancing such a permissible end, the free
exercise of religion must not be unduly burdened. 1

C. The Degree of the Burden on Religious Freedom

Focusing on the minimal burden on religious freedom, the Court in
Braunfeld v. Brown"s rejected a free exercise claim advanced by Orthodox
Jews."' Appellants were merchants who sought to enjoin a recently en-
acted state criminal statute forbidding retail sales on Sundays. Appellants
claimed that the statute interfered with the free exercise of their religion
because it would place them at a serious economic disadvantage since
their religious beliefs required them to observe Saturday as their Sab-
bath." The Court found that although compliance with the statute com-
bined with adherence to appellant's religious beliefs necessitated a finan-
cial sacrifice on their part, it was not that heavy a burden or grave a
choice; none of their religious beliefs were made unlawful by the statute.
In effect, appellants were still free to observe their beliefs at a cost, but
not so high a price as criminal prosecution."

Again emphasizing the degree of the burden on religious freedom, the
Court in Sherbert v. Verner" announced what appeared to be a more
workable bright-line rule for evaluating the validity of state regulations
that substantially infringe upon the free exercise of religion." In Sherbert
appellant's employer discharged her because she refused to work on Sat-
urdays. As a member of the Seventh Day Adventist Church, appellant's
religious beliefs required her to observe Saturday as the Sabbath."8 The
Employment Commission determined that appellant's refusal to work on
Saturday was within the disqualifying provisions of the state unemploy-

31. Id. at 304. The Court reversed Cantwell's conviction for inciting others to breach the
peace. Cantwell had angered bystanders in his efforts to distribute religious literature and to
solicit contributions to his religious cause and by his public denouncement of the Catholic
religion. Id. at 309-11.

32. 366 U.S. 599, reh'g denied, 368 U.S. 869 (1961).
33. 366 U.S. at 610.
34. Id. at 600-02.
35. Id. at 605-06. The rather vigorous and recurring dissents by Justices Brennan and

Stewart, however, somewhat diluted the impact of the Braunfeld decision. Justice Brennan
charged the majority with the "exalt[ation] of administrative convenience to a constitutional
level high enough to justify making one religion economically disadvantageous," while Jus-
tice Stewart branded the result of the majority's decision a "cruel choice" and a !gross
violation" of the free exercise right because it forced Orthodox Jews to choose between their
religious beliefs and "economic survival." Id. at 615-16.

36. 374 U.S. 398 (1963).
37. Id. at 406.
38. Id. at 399.
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ment compensation statutes and, consequently, denied her application for
benefits.ss

The Court concluded that the eligibility provisions of the unemploy-
ment compensation statute posed a substantial burden on appellant's re-
ligious liberties, as she was forced to choose between following the dic-
tates of her religion and forfeiting benefits.'0 The Court held that the
State must show a "compelling interest" in order to justify such a burden
on first amendment rights.4

D. A Less Intrusive Alternative Means

Distinguishing Braunfeld, the Court in Sherbert characterized the bur-
den on appellant's free exercise rights as more direct and the State's in-
terest in protecting the unemployment compensation fund from fraudu-
lent claims as less convincing than the strong State interest in providing a
single uniform day of rest for all employees asserted in Braunfeld." In
Sherbert the Court viewed the State's interest in avoiding fraudulent
claims by persons merely feigning religious convictions against Saturday
work as "spurious." The Court then stated that even if this mere specula-
tion were substantiated, it would still be incumbent upon the State to
demonstrate that there were no alternative means to protect the fund
from this kind of abuse that do not infringe upon free exercise rights.43

The viability of serving a state's interest by less intrusive alternative
means provided a significant basis for the Court's decision in Wisconsin
v. Yoder." In Yoder the Supreme Court affirmed the Wisconsin Supreme
Court's decision that a state compulsory school-attendance law requiring
all children under the age of sixteen to attend public or private school
violated respondents' first amendment rights under the free exercise
clause.4" Respondents were members of the Amish faith who, in accor-
dance with their religious beliefs, refused to send their children to school
after they had completed the eighth grade.4" The Court characterized the

39. Id. at 401. Based on appellant's refusal to work on Saturday, the Employment Com-
mission determined that appellant "fail[ed] without good cause, to accept suitable work
when offered." Id.

40. Id. at 404.
41. Id. at 406.
42. Id. at 408, 409.
43. Id. at 407.
44. 406 U.S. 205 (1972).
45. Id. at 234.
46. Id. at 207. Central to the Amish faith is the belief in a life separate from temporal

influences and values and a strong sense of community with one another. Id. at 210. Because
it sharply opposes their religious beliefs, the Amish object to the "worldly influences" that
their children would be exposed to in a formal high school environment. The Amish method
of instruction focuses on "doing" rather than formal classroom learning. Id. at 211. The
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compulsory school-attendance law as a severe burden on respondents' re-
ligious liberties: The threat of criminal sanction not only compelled them
to perform acts in direct conflict with their religious beliefs, but endan-
gered the continued existence of the Amish community and their religious
practices."7

In evaluating the State's interest in compulsory education, the Court
claimed that even an interest of the "highest order" could not escape the
balancing process when it imposes on the fundamental right to the free
exercise of one's religion.' The Court conceded that religious conduct is
subject to the State's regulatory power to promote the health, safety, and
welfare of its citizens, but pointed out that there are areas of religious
conduct that are not subject even to generally applicable regulations.49 As
to the State's assertion that the interest of compulsory education and the
promotion of the self-sufficiency of its citizens was compelling, the Court
responded that such "sweeping claims" must be carefully evaluated
rather than blindly accepted when fundamental rights are at stake."

After a historical examination of the continued success and self-suffi-
ciency of Amish communities as a whole, the Court concluded that the
Amish alternative mode of educating adolescents served precisely those
interests advanced by the State and that in view of the severe infringe-
ment on respondents' religious liberties, the balance tipped in favor of the
preservation of their first amendment rights. 1 The Court added that the
regulation of religious conduct in the past invariably involved practices
that significantly threatened public peace, safety, and order-a factor the
majority viewed as clearly absent in this case.2

period of adolescense is a critical time in the life of Amish children as they begin to prepare
for their adult roles in the Amish community as farmers or housewives. Id.

47. Id. at 218. The Court found that the Amish way of life is inextricably interwoven
with their religious beliefs, and hence, with regard to the Amish, the two are nearly synony-
mous. Id. at 210.

48. Id. at 215. The Court also referred to the decision in Pierce v. Society of Sisters, 268
U.S. 510, 535 (1925) which recognized as fundamental a parent's right to direct the educa-
tion and religious instruction of their children. 406 U.S. at 213-14.

49. 406 U.S. at 220. The Court illustrated that even generally applicable laws are not
totally immune to claims of unconstitutionality by referring to the generally applicable un-
employment compensation provisions held as violating appellant's free exercise rights in
Sherbert. The Court dispelled any sense of certainty in the conduct-belief distinction
when it added that at least in the context of Sherbert and Yoder, "belief and action cannot
be neatly confined in logic-tight compartments." Id.

50. Id. at 221.

51. Id. at 235.

52. Id. at 230.
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E. Summary of Free Exercise Jurisprudence

Through first amendment precedent, the Supreme Court has limited
the restraints that states and the federal government may impose on reli-
gious freedom. The right to believe is settled as an absolute liberty and is
not subject to governmental intrusions. Concerning religious conduct,
however, the degree of the burden imposed on religious freedom must be
carefully analyzed. A government that would impose a substantial burden
on free exercise rights must first demonstrate a compelling interest. In
addition, that government must demonstrate that there are no less intru-
sive alternative means by which its ends may be accomplished.

III. FREE EXERCISE AS A DEFENSE TO ILLICIT DRUG USE

A. The Present State of the Art

Currently, twenty-three states have statutory or judicial exemptions for
the religious use of peyote,"8 and there is a federal exemption for ceremo-
nial use by members of the Native American Church as well."' Various
reasons are suggested for singling out this particular drug as an exception
or defense to generally applicable drug laws. Clearly, it is more plausible
to accommodate peyote use by the Native American as opposed to other
illicit drug use by the general population. Peyote use by members of the
Native American Church is isolated to religious ceremonial events."5

Moreover, the strict internal regulations imposed by the Native American
Church itself directly contravene a number of the alleged health and
safety interests concerning the prevention of the use of dangerous drugs
and drug abuse." Additionally, peyote is more accurately classified as a

53. Smith 11, 110 S. Ct. 1595, 1618 n.5 (1990) (Blackmun, J., dissenting).
54. 21 C.F.R. § 1307.31 (1989) provides: "The listing of peyote as a controlled substance
... does not apply to the nondrug use of peyote in bona fide religious ceremonies of the

Native American Church." Under section 5 of the fourteenth amendment of the United
States Constitution which provides: "The Congress shall have power to enforce, by appro-
priate legislation, the provisions of this article," Congress has the authority to prohibit
states from infringing upon what it deems as free exercise of religion but has not expressly
done so. Employment Div., Dep't of Human Resources of Oregon v. Smith, 763 P.2d 146,
149 (Or. 1988).

55. 110 S. Ct. at 1619 (Blackmun, J., dissenting).
56. Id. at 1619-20. The church considers use of peyote for nonreligious purposes sacrile-

gious. Woody, 61 Cal. 2d 716, 720-21, 394 P.2d 813, 817 (1964). The Church does not permit
nonmembers to attend their religious ceremonies, and it "vigorously opposes the sale or use
of peyote for nonsacramental purposes." 110 S. Ct. at 1619 (quoting R. Bergman, Navajo
Peyote Use: Its Apparent Safety, 128 AM. J. Pay. 695 (1971)). The religious ceremonies
during which peyote is consumed by the Native American typically continue from sundown
Saturday until sunrise on Sunday. The effects of peyote have disappeared by the time the
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nonaddictive hallucinogen rather than a narcotic, 7 and abuse by mem-
bers of the Church is quite rare." The absence of significant abuse may
be partially attributed to what is often characterized as the "self-limit-
ing" properties of peyote. In a strictly physical sense, users describe the
experience as most unpleasant because of the extremely bitter taste of the
drug and the nausea and vomiting that frequently accompanies inges-
tion.59 Finally, there is substantial evidence that peyote exerts a positive
influence on the lives of Native Americans. Studies conducted by anthro-
pologists and peyotism experts indicate that the sacramental use of pe-
yote by Native Americans strengthens their interpersonal relationships
and significantly aids in the battle against alcoholism."

B. State Exemptions for the Religious Use of Peyote: The Requirement
of a Bona Fide Religious Purpose

In People v. Woody,6' the Supreme Court of California employed the
Sherbert balancing approach and determined that the state statute
prohibiting the possession of peyote was an impermissible infringement
on defendants' religious liberties.'s In Woody law enforcement officials
observed defendants, a group of Navajo Indians, performing a religious
ceremony in an Indian hogan in the desert and arrested them for posses-
sion of peyote.1s With marked specificity, the court examined the degree
of the burden of the proscription on defendants' first amendment rights
and the nature of the State's interest in prohibiting the possession and
use of peyote." The court found that the statute imposed a serious in-
fringement on defendants' liberties, as peyote Was the "[sline qua non of
defendants' faith" and "[tihe sole means by which defendants were able
to experience their religion; without peyote defendants cannot practice
their faith."' 6 The court found that the record did not support the State's
assertion of a compelling interest in protecting the Indians from the
harmful effects of peyote (specifically, their use of the drug as a substi-
tute for medical care, the danger of the inculcation of young Indian chil-

members conclude the ritual and depart. Furthermore, the users do not suffer any residual
effects from the drug. Woody, 61 Cal. 2d at 720-21, 394 P.2d at 817.

57. 61 Cal. 2d at 716, 394 P.2d at 815.
58. 110 S. Ct. at 1619 (Blackmun, J., dissenting) (quoting J. Slotkin, The Peyote Way, in

TEACHINGs FROM THE AMERiCAN FAITH 96, 104 (D. Tedlock & B. Tedlock eds. 1975)).
59. Id. at 1619 n.7 (quoting 19 Ariz. App. 27, 30, 504 P.2d 950, 953 (1973)).
60. Id. at 1619.
61. 61 Cal. 2d 716, 394 P.2d 813 (1964).
62. Id. at 727, 394 P.2d at 821.
63. Id. at 717, 394 P.2d at 814.
64. Id. at 720-27, 394 P.2d at 818-22.
65. Id. at 725, 394 P.2d at 820.
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dren, and the "possibility" of a relationship between the use of peyote
and an increased tendency to use more dangerous drugs)." Relying on
Sherbert, the court also quickly disposed of the State's alleged additional
interest in the protection of the integrity of the enforcement of drug laws
from the hardships inherent in discerning pretextual claims of religious
use of the drug. The court found that here, as in Sherbert, there was
insufficient proof to support such a "spurious" claim, and the state had
not met its burden of demonstrating that there were no alternative means
to prevent "fraudulent claims" that did not infringe upon first amend-
ment rights.17 The court added further that a religious exemption for the
use of peyote has not been regarded by other states providing the exemp-
tion as injurious to the enforcement of their drug laws.68

As to the State's final argument that granting a religious exemption for
peyote would entail an impermissible and burdensome inquiry into the
sincerity of a claimant's beliefs, the court responded that "the trier of fact
need only inquire into the question of whether the defendant's belief in
Peyotism is honest and in good faith."es The State fully acknowledged
defendants' good faith belief in the religious use of peyote, thus, the al-
leged dilemma in examining the sincerity of a claimant's religious beliefs
was not an issue in Woody. 70

66. Id. at 722-23, 394 P.2d at 818. The court addressed individually each of the state's
allegations regarding the harmfulness of peyote to Indian communities and rejected them as
unsupported by the evidence:

The evidence indicates that the Indians do not in fact employ peyote in the place
of proper medical care; and, as the Attorney General with fair objectivity admits,
"there was no evidence to suggest that Indians who use peyote are more liable to
become addicted to other narcotics than non-peyote-using Indians." Nor does the
record substantiate the state's fear of the "indoctrination of small children;" it
shows that Indian children never, and Indian teenagers rarely, use peyote. Finally,
as the Attorney General likewise admits, the opinion of scientists and other ex-
perts is "that peyote ... works no permanent deleterious injury to the Indian."

Id.
67. Id. at 723, 394 P.2d at 819.
68. Id.
69. Id. at 726, 394 P.2d at 820-21. The court referred to the decision in United States v.

Ballard, 322 U.S. 78 (1944) in which the United States Supreme Court determined that
although an inquiry into the sincerity of religious beliefs is impermissible under the first
amendment, courts must necessarily examine whether one "holds his belief honestly and in
good faith or whether he seeks to wear the mantle of religious immunity merely as a cloak
for illegal activities." 61 Cal. 2d at 726, 394 P.2d at 821. The California Supreme Court
described such an inquiry as an examination of a claimant's "adherence" to his beliefs,
rather than a determination of the nature of the belief itself, and added that such a task
imposed no significant burden on the trier of fact, as judges and juries could readily distin-
guish between those who are truly practicing their religious beliefs and those who would
"[fleign faith in an esoteric religion." Id.

70. 61 Cal. 2d at 727, 394 P.2d at 821.
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Following the decision in Woody, the Court of Appeals of Arizona re-
versed the convictions of members of the Native American Church for the
possession of peyote in State v. Whittingham." Police officers arrested
defendants for possession of peyote during a Native American Church
ceremony held for the purpose of blessing their marriage.71 The court
found that defendants possessed and used peyote for bona fide religious
purposes and that they were members of an established religion which
was not a "[t~wentieth century cult nor a fad subject to extinction at
whim.""7 The court supported this finding of a current, widespread, func-
tioning Church with the fact that the federal government provides a spe-
cific exemption for the use of peyote in bona fide religious ceremonies of
the Native American Church.'

In Whittingham the State of Arizona echoed the very interests asserted
by the State of California in Woody: that proscription of peyote use and
possession was necessary to protect individuals from its harmful effects,
and abuse would otherwise run rampant as a result of the difficulty in
detecting fraudulent claims. 6 The Arizona Court of Appeals quoted
Woody in response to each of these arguments and concluded that Ari-
zona's interest in proscribing the use and possession of the drug was cer-
tainly no greater than those of other jurisdictions that excepted bona fide
religious use from criminal sanctions.71

The question of whether mere possession of peyote by members of the
Native American Church is protected by the first amendment was ad-
dressed by the Oklahoma Court of Criminal Appeals several years later in
Whitehorn v.-State . A law enforcement officer apprehended defendant
for driving with a suspended license, inventoried his personal belongings,
and discovered a string of peyote buttons about his neck and other peyote
buttons wrapped inside a cloth in his pocket. Defendant claimed that he
was a member of the Native American Church and that he inherited the
peyote buttons carried on-his person from his uncle when his uncle died. 8

In this case of first impression, the court held that possession of peyote as
a part of a bona fide religious practice of the Native American Church is a
defense to the state criminal prohibition on the possession of the drug."
After finding that defendant was a member of the Church, the court ad-

71. 19 Ariz. App. 27, 504 P.2d 950 (1973), cert. denied, 417 U.S. 946 (1974).
72. 504 P.2d at 950.
73. Id. at 952.
74. Id.
75. Id. at 954.
76. Id. at 955.
77. 561 P.2d 539 (Okla. Crim. App. 1977).
78. Id. at 540-41.
79. Id. at 547.
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dressed the issue of whether he was engaged in a bona fide religious prac-
tice at the time of his arrest. Testimony offered by other members of the
Church revealed that those who practice peyotism regard the carrying of
it as a holy and religious act, and thus, the court concluded that this com-
mon practice was in fact for bona fide religious purposes.80 The court re-
versed defendant's conviction upon determining that the State had shown
no interest so compelling as to "prevent Native American Church mem-
bers from possessing their sacred, sometimes 'inherited,' peyote and from
transporting the same on their person within the State of Oklahoma.""'

C. The Parade of Horribles: Drawing the Line on the Woody Doctrine

Thus far, courts have simply refused to extend the Woody doctrine to
the numerous free exercise claims involving the use of other drugs such as
marijuana, hashish, LSD, and heroin.82 Courts have distinguished these
substances from Native American peyote use on various grounds: the
amount of illegal trafficking and abuse of these other drugs far exceeds
that of peyote;"s claimaints often fail to demonstrate that the use of such
a drug is for bona fide religious purposes;" unlike the sacred peyote but-
ton in Woody, the drug in question is not an object of worship or is not
used solely for religious purposes; 5 or, these drugs often play merely an
incidental rather than an essential religious role.ss

80. Id.

81. Id.

82. Smith II, 110 S. Ct. 1595, 1620 n.8 (1990) (Blackmun, J., dissenting).

83. Id. at 1620. Illegal traffic in peyote is practically nonexistent, and the drug is seldom
abused by members of the Native American church. There is, however, a significant amount
of illegal traffic in heroin and marijuana. Id.; see also Commonwealth v. Nissenbaum, 404
Mass. 575, 536 N.E.2d 592 (1989) (abuses and availability of marijuana many times more
pervasive than that of peyote).

84. See Leary v. United States, 383 F.2d 851 (5th Cir. 1989) (finding defendant's use of
marijuana for "personal and private" reasons rather than for religious purposes); United
States v. Kuch, 288 F. Supp. 439 (D.D.C. 1968) (possession of marijuana and LSD by Neo-
American Church minister not entitled to exemption as defendant failed to establish his
religious beliefs).

85. See People v. Collins, 273 Cal. App. 2d 486, 78 Cal. Rptr. 151 (1969) (distinguishing
Woody on* grounds that defendant does not worship or hold marijuana as sacred); Olsen v.
DEA, 878 F.2d 1458 (D.C. Cir. 1989) (priest of Ethiopian Zion Coptic church smoked mari-
juana "continually all day").

86. See State v. Blake, 5 Haw. App. 411, 695 P.2d 336 (1985) (finding that the use of
marijuana in Hindu Tantrism religion was merely optional rather than "intrinsic" or
necessary).
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IV. THE COURT'S OPINION

In Employment Division, Department of Human Resources v. Smith, 7

Justice Scalia, joined by Justices Rehnquist, White, Stevens, and Ken-
nedy, ultimately rejected respondents' claim that Oregon's general crimi-
nal prohibition on the religious ceremonial use of peyote violated their
free exercise rights under the first amendment."8 The Court held that
while such an exemption was constitutionally permissible, it was not con-
stitutionally required."s The majority reached this result by determining
that the traditional "compelling interest" test was inapplicable to the
specific facts of Smith,90 and distinguished cases such as Cantwell, Sher-
bert, and Yoder on various grounds.' 1

A. The "Hybrid" Claim and Neutral, Generally Applicable Laws

In Smith the Court illustrated the elevated status of valid and neutral
laws of general applicability in first amendment jurisprudence by refer-
ring to the numerous instances in the past in which the Court has held
that free exercise does not negate the duty of an individual to comply
with such a law."2 The Court justified the invalidation of such "preferred
laws" in Cantwell and Yoder by characterizing those cases as "hybrid"
because they implicated other constitutional guaranties along with those
under the free exercise clause.' 3 Specifically, Cantwell involved not only a
free exercise claim, but both freedom of speech and freedom of the press
considerations as well.' 4 Likewise, according to the Court, Yoder was an-
other "hybrid" case because it raised the issue of the previously acknowl-
edged and constitutionally settled right of parents to direct their chil-
dren's education, along with the free exercise claim that the compulsory

87. 110 S. Ct. 1595 (1990).
88. Id. at 1606.
89. Id.
90. Id. at 1603.
91. Id. at 1601-05.
92. Id. at 1599-1600. See generally, United States v. Lee, 455 U.S. 252 (1982) (the right

of free exercise does not relieve an individual of the obligation to comply on the ground that
the law requires or prohibits conduct contrary to his religious beliefs); Gillette v. United
States, 401 U.S. 437 (1971) (conscientious objection does not relieve one of a governmental
duty).

93. 110 S. Ct. at 1601-02.
94. Id. at 1601. In Cantwell the Court invalidated a licensing scheme in which the ad-

ministrator had the power to deny a solicitation license for causes judged in his sole discre-
tion as nonreligious. Id. In Smith the Court quoted Cantwell to demonstrate that Court's
recognition of the hybrid situation in the case before it: "'[t]he fundamental law declares
the interest of the United States that the free exercise of religion be not prohibited and that
freedom to communicate information and opinion be not abridged."' Id. at 1601 n.1 (quot-
ing Cantwell v. Connecticut, 310 U.S. 296, 307 (1940)).
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school-attendance laws interfered with the religious liberties of the
Amish."

In contrasting Smith with Cantwell and Yoder, the Court explained
that the present case presented merely a free exercise claim
"[u]nconnected with any communicative activity or parental right."" Re-
spondents in the present case never contended that the prohibition of the
religious use of peyote infringed upon their right to communicate their
religious beliefs or the right to raise their children according to those be-
liefs. " The majority advanced this position on the constitutional signifi-
cance of the absence of "hybridity" in Smith by claiming that the first
amendment protects religiously motivated conduct from neutral and gen-
erally applicable laws only when such conduct involves "not the Free Ex-
ercise Clause alone, but the Free Exercise Clause in conjunction with
other constitutional protections ..

In a separate concurrence, Justice O'Connor objected to the majority's
general proposition that "generally applicable laws are 'one large step' re-
moved from laws aimed at specific religious practices."" Emphasizing her
disapproval of the deference accorded such laws, she added "[tihere is
nothing talismanic about neutral laws of general applicability or general
criminal prohibitions" 10 0 and "the First Amendment [] does not distin-
guish between laws that are generally applicable and laws that target par-
ticular religious practices." 10 1 Justice O'Connor pointed out that, as a
practical matter, few states would be so foolish as to enact a law that was
specifically aimed at proscribing or infringing upon religious conduct. 102"

95. Id. at 1601. Again the Court sought to illustrate the legitimacy of the hybrid dis-
tinction as established heretofore by reference to the Yoder opinion in which that Court
stated "'when the interests of parenthood are combined with a free exercise claim ... more
than merely a "reasonable relation to some purpose within the competency of the State" is,
required to sustain the validity of the State's requirement under the First Amendment."'
Id. at 1601 n.1 (quoting Wisconsin v. Yoder, 406 U.S. 205, 233 (1972)).

96. Id. at 1602.
97. Id. Clearly though, the Cantwell freedom of speech and press claim was not availa-

ble to respondents in Smith, as the conduct in issue in Smith involved no efforts to "com-
municate" their religious beliefs in any ordinary sense of the word. Id. at 1597-98. Moreover,
surely a claim that the prohibition of peyote interfered with respondents' right to raise their
children in accordance with their religious beliefs would have been similarly futile in view of
a state's overwhelming interest in the protection of the health and safety of children. See
Prince v. Massachusetts, 321 U.S. 158 (1944) (holding that a parent could be prosecuted for
the religiously motivated act of directing her children to distribute religious literature in the
public streets).

98. 110 S. Ct. at 1601.
99. Id. at 1608 (O'Connor, J., concurring).

100. Id. at 1612.
101. Id. at 1608.
102. Id.
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Justice O'Connor viewed the hybrid distinction as a feeble attempt to
find Cantwell and Yoder inapplicable to the facts of Smith.103 She in-
sisted instead that both Cantwell and Yoder were memorable precisely
for their role in "free exercise jurisprudence" rather than any other col-
lateral constitutional concerns.0'"

B. The Narrow Context of the Compelling Interest Test

Respondents in Smith argued that even assuming the absence of a con-
stitutional requirement that their religious conduct be exempted from
general criminal prohibition, at the very least their claim should be evalu-
ated under the Sherbert analysis.'"5 Accordingly, respondents asserted
that the State must demonstrate a compelling interest in order to justify
the substantial burden on their religious practices.1" The Court disagreed
and held that the compelling interest test was inapplicable to the facts of
the case.107 The Court reasoned that in recent years the Sherbert analysis
had been exclusively restricted to the area of unemployment compensa-
tion.10 Furthermore, the Court maintained that the Sherbert analysis
had never been applied to invalidate an "across-the-board criminal prohi-
bition on a particular form of conduct."' " In elaborating upon this lim-
ited application of the compelling interest test, the Court stated that the
nature of the area of unemployment compensation is such that it is par-
ticularly suited for such a stringent test. According to the Court, unem-
ployment compensation is part of a system whereby most states provide
for a variety of individual exemptions,110 and as such, a state may refuse
to extend an exemption to circumstances involving "religious hardships"
only upon demonstrating a compelling interest.1 ' In resting their case on
the applicability of the compelling interest test, the majority concluded
that to hold that an individual has no obligation to obey a law contrary to

103. Id. at 1609. The dissenters, Justices Blackmun, Brennan, and Marshall concurred in
this part of Justice O'Connor's opinion. Id. at 1615-16 (Blackmun, J., dissenting).

104. Id. at 1609.
105. Id. at 1602.
106. Id.
107. Id.
108. Id.
109. Id. at 1603..
110. Id. The Court explained that because many unemployment statutes provide that an

individual is ineligible for benefits if he "quit work" or "refused available work" without
"good cause," the ambiguity in such a standard necessarily created a system of individual-
ized exemptions. Id.

111. Id. Perhaps significantly, the central issue in Smith, as narrowed by the Supreme
Court's instructions on remand, was the constitutionality of Oregon's criminal prohibition of
the religious use of peyote rather than a direct analysis of the State's unemployment com-
pensation statutes. See supra note 15. 110 S. Ct. at 1599.
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his religious beliefs unless the state demonstrates a compelling interest
"contradicts both constitutional tradition and common sense" 11' and
would thus create a "constitutional anomaly."11

Finally, the Court demonstrated the necessity of confining the applica-
tion of the test by illustrating the "parade of horribles" that would other-
wise ensue.11' According to the Court, without such a limitation, every
sort of imaginable "civic obligation" might be subject to a constitutional
inquiry and a multitude of religious exemptions.1 5

Justice O'Connor adamantly opposed the Court's refusal to invoke the
compelling interest test in the present case." 6 Beyond that, she chal-
lenged the Court's assertion that the test had been so sparingly and selec-
tively applied in the past and in recent years."1 Rather, she claimed that
the Court had never previously distinguished between cases involving the
receipt of benefits conditioned 'on conduct contrary to religious beliefs
and those in which a state emphatically proscribed the conduct.11 More-
over, she viewed the compelling interest test as the instrument to "effec-
tuate" the first amendment mandate that religious liberty occupy an "in-
dependent" and "preferred position."' As such, she believed that the
government may not encroach upon this most precious liberty without
demonstrating a compelling interest."20 Justice O'Connor insisted this was
"a 'constitutional nor[m],' not an 'anomaly' ""' and that the Court's

112. 110 S. Ct. at 1603.
113. Id. at 1604.
114. Id. at 1605.
115. Id. The Court cited a string of previous cases in which free exercise claims arose

and failed in the context of various "civic obligations" such as laws governing the following:
Compulsory military service, payment of taxes, manslaughter and child neglect, compulsory
vaccination, drug use, traffic safety, minimum wages, child labor, animal cruelty, environ-
mental protection, and equality of opportunity for the races. Id. at 1605-06.

116. Id. at 1609-10 (O'Connor, J., concurring).
117. Id. at 1610.
118. Id. To support her proposition that the compelling interest test had not been so

confined, Justice O'Connor pointed to the following cases in which the Court indeed applied
the test despite the absence of a dispute involving the receipt of benefits: United States v.
Lee, 455 U.S. 252 (1982) (compelling interest test applied in upholding social security liabil-
ity); United States v. Gillette, 401 U.S. 437 (1971) (compelling interest test applied to up-
hold military conscription requirements); Wisconsin v. Yoder, 406 U.S. 205 (1973) (criminal
convictions for noncompliance with compulsory school-attendance law reversed through the
application of Sherbert). 110 S. Ct. at 1610. Justice O'Connor also rejected the Court's con-
tention that it had declined to apply the test in recent cases, as she stated that in Her-
nandez v. Commissioner, 409 U.S. 680 (1989) the Court validated the test as a fundamental
element of first amendment jurisprudence. 110 S. Ct. at 1608.

119. 110 S. Ct. at 1609.
126. Id.
121. Id. at 1612 (quoting the majority opinion).
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characterization of it as the latter represented a misreading of "settled
First Amendment precedent."11'

Justice O'Connor remained similarly unconvinced by the Court's at-
tempt to justify its departure from "settled First Amendment precedent"
through its foreboding "parade of horribles."12 Instead she claimed that
this proverbial parade in fact demonstrated that courts were very much
adept at applying the test and arriving at "sensible balances between reli-
gious liberty and competing state interests."1'

Convinced of the applicability of the Sherbert test, Justice O'Connor
and the dissenters, Justices Blackmun, Brennan, and Marshall, proceeded
to analyze and balance the State's interest in the criminal prohibition of
the religious use of peyote against the burden imposed on respondents'
religious liberties. " , The dissenters parted company with Justice
O'Connor at this point.12s Justice O'Connor reached the same conclusion
as the majority through the application of the compelling interest test
and thus concurred in the result.27 She agreed that the State prohibition
of peyote severely burdened respondents' religious practices, but found
the State's interest in regulating the possession and use of an "inherently
harmful and dangerous" drug compelling.18 In accordance with Sherbert,
she then inquired whether the State sought to further this interest by a
narrowly tailored means.129 Justice O'Connor conceded that the question
was a close one, but concluded that the balance weighed in the State's
favor, as a uniform application of the prohibition was essential to accom-
plish the interest in protecting individuals from the harm resulting from
the use of the drug.80

Contrary to Justice O'Connor's seemingly cursory probe into the nature
of the State's interest, Justice Blackmun thoroughly examined both the
nature and the scope of Oregon's interest in proscribing the use of pe-

122. Id. at 1613. Justices Blackmun, Brennan, and Marshall also joined in this part of
Justice O'Connor's opinion. Id. at 1616. Justice Blackmun added that it appeared that the
Court had unequivocally renounced the standard of strict scrutiny. Id. He also questioned
whether the Court was aware of the far-reaching consequences of such a decision and
whether the result was really an "overreaction" to the serious drug crisis presently facing
this country. Id. at 1605-06.

123. Id.
124. Id. at 1612-13. (Justice O'Connor based this conclusion on the fact that the Court

had dealt effectively with prior cases in which various claimants challenged numerous "civic
obligations" on the grounds of free exercise). See supra note 115 and accompanying text.

125. Id. at 1613-15, 1617-21.
126. Id. at 1616 (Blackmun, J., dissenting).
127. Id. at 1606 (O'Connor, J., concurring).
128. Id. at 1613-14.
129. Id. at 1614.
130. Id.
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yote."s ' Justice Blackmun maintained that in accordance with first
amendment precedent, the State could not legitimately assert such a
sweeping interest as "fighting the critical 'war on drugs.' "1,2 He ex-
plained that this limitation on the scope of the State's interest was neces-
sary because, otherwise, an individual's claim would invariably fail. '3 The
purpose behind any regulation, he asserted, is always linked to some de-
gree to a legitimate and fundamental governmental concern." ' Conse-
quently, he argued that respondents' free exercise claim should be
weighed against Oregon's rather narrow interest in declining to grant an
exemption for the sacramental use of peyote.'

In examining the State's interest, Justice Blackmun noted that the
State of Oregon. had made no attempt to prosecute respondents, or any
other religious users of peyote, for their "criminal conduct."'" It was his
view that this suggested that Oregon's interest in the enforcement of this
prohibition was merely "symbolic" and far from compelling.3 Likewise,
he criticized the State's lack of evidence of the potential dangers allegedly
associated with the use of peyote and, as a result, declared that such a
justification was wholly speculative. s8 He pointed out that there was sub-
stantial evidence that controverted Oregon's assumption concerning the
harmfulness of the religious use of the drug.' se

Contrary to Justice O'Connor's application of Yoder, Justice Blackmun
argued that respondents' interest in a religious exemption for peyote was
compatible with those of the State just as respondents' interests in Yoder
were. 4

0 As. The Native American Church prohibits the nonsacramental
use of peyote and espouses qualities such as self-sufficiency, responsibility

131. Id. at 1616-20 (Blackmun, J., dissenting).
132. Id. at 1617.
133. Id.
134. Id. (construing Pound, A Survey of Social Interests, 57 HARv. L. REV. 1, 2 (1943)).
135. Id.
136. Id. Justice Blackmun noted that the one exception in which the State of Oregon

sought to prosecute a religious user of peyote was State v. Soto, 21 Ore. App. 794, 537 P.2d
142 (1975), cert. denied, 424 U.S. 955 (1976). 110 S. Ct. at 1617 n.3.

137. 110 S. Ct. at 1617.
138. Id. at 1618.
139. Id. See generally People v. Woody, 61 Cal. 2d 716, 394 P.2d 813 (1964) (admission

by the Attorney General that peyote "works no permanent deleterious injury to the Indian);
State v. Whittingham, 19 Ariz. App. 27, 504 P.2d 950 (1973) (failure of State to prove that
amounts of peyote used in Native American Church ceremonies were sufficiently harmful as
to justify an intrusion by the State).

140. See supra note 46 and text accompanying notes 46, 51. Justice O'Connor distin-
guished Yoder in that she believed the Amish method of educating adolescents comported
with the ends the State sought to achieve through its compulsory school-attendance law,
whereas a religious exemption for peyote, on the other hand, would frustrate the State's
interest in the enforcement of its drug laws. 110 S. Ct. at 1614-15.
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for one's family, and avoidance of alcohol, this, according to Justice
Blackmun, was far from promoting the "lawless or irresponsible use of
drugs." '4

The State of Oregon justified its refusal to exempt the religious use of
peyote by asserting its interest in the eradication of illegal drug traffick-
ing of peyote and its interest in the certainty and uniformity in the en-
forcement of its drug laws." s Justice Blackmun, however, quickly and
completely dismissed both of these arguments. Specifically, he countered
that there was virtually no illegal trafficking of peyote as it simply is not a
"popular" drug, and its availability for religious use is strictly regulated
by federal registration requirements.14

- Moreover, he added that the
State's interest in uniformity for the purposes of avoiding a "flood of
other claims to religious exemptions" was speculative, and in anyr case,
the extraordinary circumstances that would allow the State to accommo-
date religious users of peyote would rarely, if ever, pertain to other reli-
gious claims.' 4 ' In light of the foregoing, Justice Blackmun concluded that
Oregon's interest in the enforcement of its drug laws was not "sufficiently
compelling" to outweigh respondents' free exercise rights under the first
amendment."

45

D. Religious Beliefs: The Concept of Centrality

As in the past, the Court declined to address the question of whether
respondents' conduct was "central" to their religious beliefs."1 The Court
stated that such a practice would be akin to "'[e]valuating the relative
merits'" of various religious claims and was a matter outside the scope of
judicial knowledge."17 While Justice O'Connor agreed that it was not the
Court's place to inquire into the centrality of religious beliefs or practices,
she distinguished this from the permissible inquiry into the sincerity of a
claimant's beliefs." Although conceding the impropriety of delving into
the issue of centrality, Justice Blackmun added that this was not to say
that courts must ignore the serious effects of a state's restrictions on the
practices of minority religions, particularly when, as here, the regulation
acts to obliterate the essence of a minority religion.14'

141. 110 S. Ct. at 1619-20 (Blackmun, J., dissenting).
142. Id. at 1620.
143. Id.
144. Id.
145. Id. at 1622.
146. Id. at 1604. See Hernandez v. Commissioner, 490 U.S. 680 (1989).
147. 110 S. Ct. at 1604 (quoting United States v. Lee, 455 U.S. 252, 263 n.2 (1982)).
148. Id. at 1615 (O'Connor, J., concurring).
149. Id. at 1621-22 (Blackmun, J., dissenting).
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E. The Role of the Political Process

In its conclusion, the Court emphasized that "enshrinement" of reli-
gious freedom in the first amendment does not remove protected values
from the "political process." 1 The Court further expanded on this point
by explaining that it was no surprise that many states had exempted the
religious use of peyote from criminal sanctions. The Court stated that a
society that values the protection of these rights above all else will enact
laws that further these rights, but that this was not synonymous with
saying that an exemption for the religious use of peyote was constitution-
ally mandated. 1"1 The Court conceded that minority religions might be
"place[d] at a relative disadvantage" as a result of relinquishing such
matters to the political process, but that this was the price of a demo-
cratic system.152 Such relinquishment, the Court opined, was more desira-
ble than a system in which "each conscience is a law unto itself or in
which judges weigh the social importance of all laws against the centrality
of all religious beliefs."r58

Justice O'Connor reproached the Court for its apparent indifference to
the "unavoidable consequence[s] 'I' " of disadvantaging minority religions.
She argued that the very purpose of the enactment of the free exercise
clause was to shield the beliefs and practices of minority religions from
the "harsh impact [of the] majoritarian rule."'156 In her view, the Court'
had divested the values of religious freedom, and the toleration necessary
to foster them, of their preferred first amendment status and had wrongly
relegated it to a relative position of constitutional mediocrity.'"

V. ANALYSIS AND CONCLUSION

The controversy surrounding the Court's decision in Smith is undoubt-
edly due, at least in part, to the Court's finding that the compelling inter-
est test is confined to the context of the receipt of State benefits and,
therefore, inapplicable to the facts of Smith.1' Such a sweeping declara-
tion is wholly inconsistent with the decisions in both Cantwell and Yoder.
The Court attempted to escape from this glaring disparity by labeling the
claims involved in those cases as "hybrid."158 Further, the Court sup-

150. Id. at 1606.
151. Id.
152. Id.
153. Id.
154. Id. at 1613 (O'Connor, J., concurring).
155. Id.
156. Id.
157. See supra notes 106-109 and accompanying text.
158. 110 S. Ct. at 1601-02.
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ported this formerly unheard-of distinction by pointing to specific lan-
guage in Cantwell and Yoder that indeed confirms that both cases in-
volved free exercise claims combined with additional constitutional
guaranties.169

That Cantwell and Yoder presented aggregate claims, however, does
not support the Court's conclusion that outside the context of the receipt
of State benefits, a "hybrid" claim is essential to invoke the application of
the compelling interest test. Such a notion is definitively refuted by the
Court's pronouncement in Yoder that "[o]nly those interests of the high-
est order and those not otherwise served can overbalance legitimate
claims to the free exercise of religion."1 0 Likewise, the Court selectively
quoted Cantwell. ' In referring exclusively to the religious freedom guar-
anteed under the free exercise clause, the Court in Cantwell also stated
that "[i]n every case the power to regulate must be so exercised as not, in
attaining a permissible end, unduly to infringe the protected freedom. ''162

Clearly, neither Yoder nor Cantwell conditioned the imposition of such a
burden on the State on the presence of a hybrid claim or one involving
the receipt of State benefits. The Court's decision in Smith, therefore,
represents a clear departure from the principles espoused in Yoder and
Cantwell, rather than a subtle factual distinction.

As Justice O'Connor pointed out, the compelling interest test has been
consistently regarded as a fundamental part of first amendment analy-
sis. '" It is difficult, therefore, to understand'why the Court went to such
lengths and so strained the readings of prior cases in order to find the
compelling interest test inapplicable to Smith. One possible explanation,
however, is suggested by Justice Blackmun who questioned whether the
result in this case was the product of the Court's "overreaction" to the
national drug crisis." As Justice Blackmun pointed out, the narrowly cir-
cumscribed events during which members of the Native American Church
use peyote have nothing at all to do with "the vast and violent traffic in
illegal narcotics that plagues this country." 165 It would be most unfortu-
nate then to have arrived at the decision in Smith, which virtually de-
stroys the ability of members of the Native American Church to practice
their historically-rooted religion, based on circumstances not even re-
motely related to their cause.

159. See supra note 95 and accompanying text.
160. 406 U.S. 205, 215 (1972).
161. See supra note 94 and accompanying text.
162. 310 U.S. 296, 304 (1940).
163. See supra note 118 and accompanying text.
164. See supra note 122 and accompanying text.
165. 110 S. Ct. at 1620 (Blackmun, J., dissenting).

1991] 1617



MERCER LAW REVIEW

It is also significant that the State of Oregon offered no evidence to
support their claim of an interest in protecting individuals from the al-
leged dangers of this drug. According to Justice Blackmun, this was due,
at least in part, to the fact that there was never any real opportunity for
factfinding concerning the alleged harmfulness of peyote because the
State did not even assert this interest before its own courts.'" Also noted
by the dissent, it is somewhat puzzling that what became the main thrust
of the State's argument against granting an exemption for the religious
use of peyote was grounded in "no evidentiary foundation at all."''

In arriving at the conclusion that the State had a compelling interest in
protecting individuals from the harmful effects of peyote, Justice
O'Connor remarked that drug abuse was "'one of the most serious
problems confronting our society today'""" and emphasized that federal
classification of peyote as a Schedule I controlled substance indicated
Congress's concern about the potential dangers of the drug." This, how-
ever, completely ignores the fact that the federal government provides an
exemption for the religious use of peyote by members of the Native
American Church despite the fact that it created this classification.170

The dissent's argument that the federal government has not found peyote
so harmful as to preclude any possible accommodation for its religious
use, therefore, is entirely persuasive. 7 1

Notwithstanding the Court's hybrid distinction, the decision in Smith
cannot be reconciled with much of the rationale that provided the basis
for the decision in Yoder. In favoring respondents' free exercise claim in
Yoder, the Court placed great emphasis on the sincerity of respondents'
beliefs in a three century old "identifiable religious sect" and the fact that
the State compulsory school-attendance law threatened the very survival
of the Amish religion." 2 In Yoder the Court stated that in view of such a
strong showing on the part of respondents, it was "incumbent on the
State to show with more particularity how its admittedly strong interest
in compulsory education would be adversely affected by granting an ex-
emption to the Amish. ''" 57 The Court rejected the State's argument that
the Amish alternative method of instruction conflicted with child labor
laws and their very purpose of protecting the health of children. 7' The

166. Id. at 1618 n.4.
167. Id.
168. Id. at 1614 (O'Connor, J., concurring) (quoting Treasury Employees v. Von Raab,

489 U.S. 656, 674 (1989)).
169. Id.
170. Id.
171. Id.
172. 406 U.S. 205, 235 (1972).
173. Id. at 235-36.
174. Id. at 228-30.
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Court stated that there was no indication that employment of Amish chil-
dren on family farms was "in any way deleterious to their health."'

That respondents' predicament in Smith was strikingly similar to that
of the Amish in Yoder is an unavoidable observation. There was no ques-
tion that respondents' religious beliefs in Smith were sincerely held. 176
Additionally, as pointed out in Woody, the practice of peyotism dates
back to as early as the sixteenth century.1 Finally, parallel to the effect
of the compulsory school-attendance law on the survival of the Amish in
Yoder, both Justices O'Connor and Blackmun acknowledged that Ore-
gon's denial of an exemption for the religious use of peyote renders it
virtually impossible for members of the Native American Church to prac-
tice their religion. 1

7
8 In light of all of the foregoing, it is disturbing that

the Court in Smith did not also find it "incumbent on the State to show
with more particularity how its admittedly strong interest"17 in protect-
ing individuals from the harmful effects of peyote would be "[a]dversely
affected by granting an exemption"' 0 for the religious use of peyote. The
State of Oregon offered no evidence to support its claim that peyote is a
harmful or dangerous drug-a far cry indeed from the Yoder requirement
of particularity.''

The ultimate disparity arises in that the fact that an absence of a show-
ing that employment on Amish farms was "deleterious" to the health of
Amish children was sufficient to outweigh the State's alleged interest in
protecting the health of children. Conversely, the limited available evi-
dence on the effects of peyote indicating that it "'works no deleterious
injury to the Indian' , was insufficient to outweigh the State's alleged
health and safety interests in Smith.188

There are at least two plausible explanations for the widely differing
burdens placed upon the State in Yoder and Smith. The first relates to
the Smith Court's possible inability to disassociate the use of peyote from
other drugs that directly contribute to the nation's present drug crisis.
The second concerns the underlying and pervasive theme regarding the
general lawfulness and "self-sufficiency" of the Amish community devel-
oped by the Court in Yoder,'" as opposed to the complete lack of inquiry

175. Id. at 229.
176. 110 S. Ct. at 1613 (O'Connor, J.q concurring).
177. 61 Cal. 2d 716, 720, 394 P.2d 813, 817 (1964).
178. 110 S. Ct. at 1613 (O'Connor, J., concurring); Id. at 1622 (Blackmun, J., dissenting).
179. 406 U.S. at 236.
180. Id.
181. 110 S. Ct. at 1618-17 (Blackmun, J., dissenting).
182. Id. at 1618 (quoting People v. Woody, 61 Cal. 2d 716, 722-23, 394 P.2d 813, 818

(1964)).
183. Id.
184. 406 U.S. 205, 222 (1972).
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into such matters by the Court in Smith. Still, this does not explain why
the Court in Yoder found these qualities of the Amish so significant to
their cause, whereas the presence or nonexistence of the same bore no
significance in Smith. One is thus led to wonder whether the Court had
preconceived notions about the general lawfulness or unlawfulness, and
self-sufficiency or lack thereof, of the Native American population so that
it warranted no discussion in Smith. It would, in any case, be shocking to
discover that only members of a community with a "clean record" may
fully avail themselves of the religious liberties guaranteed by the first
amendment.

Perhaps most disturbing is the Court's characterization of the "relative
disadvantage" of minority religions as an "unavoidable consequence of [a)
democratic government." 185 Clearly, such a statement directly contradicts
the very purpose behind the enactment of the free exercise clause, amply
illustrated by Justice Jackson in West Virginia Board of Education v.
Barnette:186

The very purpose of a Bill of Rights was to withdraw certain subjects
from the vicissitudes of political controversy, to place them beyond the
reach of majorities and officials and to establish them as legal principles
to be applied by the courts. One's right to ... freedom of worship...
may not be submitted to vote; they depend on the outcome of no
elections.,'-

Finally, one cannot ignore that this country has a special obligation to
protect the religious liberties of the Native American. In response to the
"many years of religious persecution and intolerance[,J]" ' s Congress en-
acted the American Indian Religious Freedom Act l ss that provides:

It shall be the policy of the United States to protect and preserve for
American Indians their inherent right of freedom to believe, express, and
exercise the traditional religions . . ., including but not limited to access
to sites, use and possession of sacred objects, and the freedom to worship
through ceremonial and traditional rites."0

Congress and twenty-three other states have acknowledged both the man-
dates and principles behind the free exercise clause as well as the fact

185. 110 S. Ct. at 1606.
186. 319 U.S. 624 (1943).
187. 110 S. Ct. at 1613 (O'Connor, J., concurring) (quoting West Virginia Bd. of Educ. v.

Barnette, 319 U.S. at 638).
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that peyote represents a sacred object to the Native American."' As such,
peyote is essential to the continued existence of their religion.

In view of the preferred status of religious liberty, and Oregon's failure
to demonstrate a compelling interest in refusing to grant this exemption,
Oregon's criminal prohibition of bona fide religious use of peyote violates
the first amendment. The proper balancing of the competing interests in
Smith were vividly and eloquently expressed by Judge Tobriner when he
stated in People v. Woody:

We know that some will urge that it is more important to subserve the
rigorous enforcement of the narcotic laws than to carve out of them an
exception for a few believers in a strange faith. They will say that the
exception may produce problems of enforcement and that the dictate of
the state must overcome the beliefs of a minority of Indians .... [T]he
right to free religious expression embodies a precious heritage of our his-
tory. In a mass society, which presses at every point toward conformity,
the protection of a self-expression, however unique, of the individual and
the group becomes ever more important. The varying currents of the
subcultures that flow into the mainstream of our national life give it
depth and beauty. We preserve a greater value than an ancient tradition
when we protect the rights of the Indian who honestly practiced an old
religion in using peyote ... ,

The result of the Court's extreme deference in Smith to Oregon's un-
founded health and safety concerns regarding the sacramental use of pe-
yote and its refusal to invoke the compelling interest test is one of serious
injustice to the Native American population of the State of Oregon. As
Justice Blackmun stated in the dissenting opinion, the Court "must scru-
pulously apply its free exercise analysis to the religious claims of Native
Americans, however unorthodox they may be. Otherwise, both the First
Amendment and the stated policy of Congress will offer to Native Ameri-
cans merely an unfulfilled and hollow promise."1 3 Clearly, the continued
survival of the first amendment concept of religious freedom awaits the
re-evaluation of this dubious decision.
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