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Burnham v. Superior Court of California The
Transient Jurisdiction Rule's Much

Prophesied Death Sentence is Commuted to
Life

I. INTRODUCTION

In Burnham v. Superior Court of California,2 the Supreme Court at-
tempted to determine whether the due process clause of the fourteenth
amendment denied a state court from exercising personal jurisdiction
over a nonresident, who was personally served with process while tempo-
rarily in that state, in a suit unrelated to his activities in the state.3 The
Court, however, could only concur in the judgment issued by the lower
court' because it failed to agree upon the method of analysis necessary to

1. For purposes of this Casenote the term "transient jurisdiction" refers to a state
obtaining personal jurisdiction over a nonresident defendant by mere service of process
upon that nonresident while he is physically present within the state. This Note also refers
to this form of personal jurisdiction as the "in-state service rule."

2. 110 S. Ct. 2105 (1990).

3. Id. at 2109.

4. The California Court of Appeals upheld personal jurisdiction over defendant based on
service of process upon him within the state. Id. at 2109.
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resolve the issue before it. Justice Scalia, joined by Chief Justice Rehn-
quist and Justice Kennedy announced the judgment of the Court.5

Justice Scalia found that in-state service of process conferred personal
jurisdiction over the defendant based upon mere presence. He based his
decision upon the transient jurisdiction rule's tradition and continued use
in American legal practice.7 Justice Brennan, joined by Justices Marshall,
Blackmun, and O'Connor, issued a separate opinion that concurred in the
judgment 6 Justice Brennan rejected Justice Scalia's sole reliance on his-
torical pedigrees and argued for the Court to apply the "minimum con-
tacts" test developed in International Shoe Co. v. Washington.10 Justice
Stevens failed to agree completely with either Justice Scalia's opinion or
Justice Brennan's concurrence and filed his own."

Prior to Burnham, the Court's personal jurisdiction decisions since In-
ternational Shoe focused upon state court assertions of jurisdiction over
nonresident defendants who were either subjected to the state' court's
power through property within the state or through the use of a long-arm
statute.12 Although the Court indicated in these decisions by way of dic-
tum that the in-state service rule constituted a valid assertion of state
court personal jurisdiction, it had never been directly confronted with
this issue. Furthermore, since the introduction of due process analysis
into the personal jurisdiction equation, the transient jurisdiction rule be-
came increasingly suspect as an "unfair" form of state court jurisdiction."s

In Shaffer v. Heitner," the Court indicated that the in-state service rule
should also be subjected to due process analysis. s Since Shaffer the lower
courts have dealt with the constitutionality of the transient jurisdiction
rule with varying results.16 The issue of the rule's constitutionality was
further complicated by the states' historical use of this form of personal
jurisdiction.

This Note begins with a brief overview of the Court's decisions since
International Shoe that demonstrate the apparent demise of the tran-

5. Id. Justice White, who concurred in the judgment, also joined in Parts I, II-A, II-B,
and 11-C of Justice Scalia's opinion. He refrained from concurring in Parts II-D and III. Id.
at 2119.

6. Id. at 2110-14.
7. Id. at 2109-15.
8. Id. at 2120 (Brennan, J., concurring in part and dissenting in part).
9. Id.

10. 326 U.S. 310 (1945); 110 S. Ct. at 2121.
11. 110 S. Ct. at 2126 (Stevens, J., concurring in part and dissenting in part).
12. See infra text accompanying notes 17-38.
13. See infra text accompanying notes 42-45.
14. 433 U.S. 186 (1977).
15. See infra text accompanying note 36.
16. See infra text accompanying notes 39-41.
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sient jurisdiction rule. The following section addresses the confusion in
the lower courts that resulted from Shaffer. This Note then discusses the
facts of Burnham. Next, the Note focuses on the opinions delivered by
the Court, especially Justice Scalia's and Justice Brennan's, in its plural-
ity decision. Finally, the Note concludes with an analysis of the plurality's
decision and its apparent implications.

II. THE TRANSIENT RULE'S DEMISE

Prior to International Shoe, a state based its jurisdiction over the per-
son and property solely upon the concept of physical power."7 In order for
a defendant to be bound by a state court's judgment, the defendant ei-
ther had to be served with process while in the state's borders or own
property within the state's borders.' s In Pennoyer v. Neff,"9 the Court
stated this rule in dictum, thus making the in-state service rule a part of
a state's valid assertion of jurisdiction over the person.'0 The Court reit-
erated this rule in International Shoe,'1 yet introduced a new method of
analysis. In that case, the Court held that the due process clause of the
fourteenth amendment required an absent, nonresident defendant to
have certain "minimum contacts with [the forum state] such that the
maintenance of the suit does not offend 'traditional notions of fair play
and substantial justice.' "21 In doing so, the Court injected a concept of
fairness into jurisdictional analysis.

Whether due process is satisfied must depend rather upon the quality
and nature of the activity in relation to the fair and orderly administra-
tion of the laws which it was the purpose of the due process clause to
insure. That clause does not contemplate that a state may make a bind-
ing judgment in personam against an individual or corporate defendant
with which the state has no contacts, ties or relations. 23

This allowance of extra-territorial exertion of jurisdiction undermined the
holding in Pennoyer since it did away with the necessity of physical
power over the defendant in order to obtain jurisdiction." Fairness must

17. Werner, Dropping the Other Shoe: Shaffer v. Heitner and the Demise of Presence-
Oriented Jurisdiction 45 BROOKLYN L. REv. 565, 566-67 (1979); Brilmayer et. al., A General
Look at General Jurisdiction, 66 TEX. L. REv. 723, 748-49 (1988).

18. Brilmayer, supra note 17, at 748-49; Werner, supra note 17, at 566.
19. 95 U.S. 714 (1877).
20. Id. at 722..
21. 326 U.S. at 316.
22. Id. (quoting Milliken v. Meyer, 311 U.S. 457, 463 (1940)).
23. Id. at 319.
24. See Posnak, A Uniform Approach to Judicial Jurisdiction After World-Wide and

the Abolition of the "Gotcha" Theory, 30 EMORY L.J. 729, 734-35 (1981).
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be considered to determine whether it is reasonable to require a defend-
ant to defend a particular suit in a forum.'

Since International Shoe, the Court gradually moved away from the
concept that physical power alone conferred jurisdiction. In Hanson v.
Denkla,'6 the Court again determined the extent to which a state could
assert jurisdiction over a nonresident who was served outside the state.
After applying the minimum contacts test of International Shoe and fail-
ing to find such contacts,' 7 the Court held that the "unilateral activity of
those who claim some relationship with a nonresident defendant cannot
satisfy the requirement of contact with the forum State.""8 The Court
also held that although the nature and quality of a defendant's activities
play a role in the rule's application, "it is essential in each case that there
be some act by which the defendant purposefully avails itself of the privi-
lege of conducting activities within the forum State, thus invoking the
benefit and protection of its laws."" One commentator suggests these
statements again "undercut the power concept" of territorial sovereignty
by emphasizing a "fairness consideration and thereby questioning the va-
lidity of the [transient jurisdiction] theory, which was premised on physi-
cal power." 0

In Shaffer" the Court again paid lip service to the proposition that
service equals jurisdiction.3" In Shaffer, however, the Court held that the
mere presence of property within a state did not confer jurisdiction over

25. 326 U.S. at 317.
26. 357 U.S. 235 (1958). In Hanson, a Pennsylvania domiciliary, Mrs. Donner, executed a

trust naming a Delaware company as trustee. Mrs. Donner subsequently moved to Florida
where she remained until her death several years later. A dispute arose over Mrs. Donner's
will, and several residuary legatees filed suit naming the nonresident trustee as a defendant.
The Florida Supreme Court held that Florida had jurisdiction over the nonresident trustee.
Id. at 238. The Supreme Court reversed. Id. at 255.

27. Id. at 251.
28. Id. at 253.
29. Id.
30. Posnak, supra note 24, at 737.
31. In Shaffer plaintiff owned one share of stock in a business incorporated under Dela-

ware law. The corporation's principal place of business was in Phoenix, Arizona. Plaintiff
filed a shareholder's derivative action in Delaware and named as defendants the corporation
and twenty-eight present and former officers and directors of the corporation. Plaintiff al-
leged the individuals had violated their duties to the corporation by engaging in activities
that resulted in the corporation being held liable in an antitrust suit. The alleged violations
took place in Oregon.

Delaware based its assertion of personal jurisdiction over the individual defendants on
their ownership of stock in the corporation that Delaware stated existed under the laws of
the state. The individual defendants argued they lacked the requisite minimum contacts
under International Shoe for that state to sustain jurisdiction over them. 433 U.S. at 189-
93.

32. Id. at 204.
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its nonresident and absent owner.3" The Court in Shaffer stated a certain
relationship needed to exist between the owner and the state before the
state could assert jurisdiction over property within its borders. The Court
held that a "relationship among the defendant, the forum, and the litiga-
tion, rather than the mutually exclusive sovereignty of the States on
which the rules of Pennoyer rest" determines whether a state's assertion
of jurisdiction is valid. '" In holding that this standard applied, the Court
concluded that "all assertions of state-court jurisdiction must be evalu-
ated according to the standards set forth in International Shoe and its
progeny.3s As a result, the Court overruled Pennoyer to the extent it was
"inconsistent with this standard."'s

3 The Court based its decision upon
the concern that "traditional notions of fair play and substantial justice
can be as readily offended by the perpetuation of ancient forms that are
no longer justified as by the adoption of new procedures that are inconsis-
tent with the basic values of our constitutional heritage. 37

III. PosT-Shaffer CONFUSION REGARDING TRANSIENT JURISDICTION

Shaffer's broad and sweeping language caused much confusion in the
lower courts. Many state courts found that, despite this language, tran-
sient jurisdiction survived Shaffer and based their reasoning upon consid-
erations of practicality and tradition." Other courts either reasoned that
the minimum contacts analysis was out of context in a transient jurisdic-
tion setting or that the Supreme Court had yet to declare this traditional
method of state court jurisdiction invalid.3 '

Several courts, however, held transient jurisdiction to be a casualty of
the Court's decision in Shaffer. In doing so, these courts employed the
standard set forth in International Shoe and its progeny to determine if
the state had obtained personal jurisdiction over the defendant.' Their

33. Id. at 212-13.
34. Id. at 204.
35. Id. at 212 (footnote omitted).
36. Id. at 212 n.39.
37. Id. at 212 (citations omitted).
38. See Hutto v. Plagens, 254 Ga. 512, 513, 330 S.E.2d 341, 342-43 (1985); In re Marriage

of.Pridemore, 146 Ill. App. 3d 990, 991-92, 497 N.E.2d 818, 819-20 (1986); O'Brien v. Eu-
banks, 701 P.2d 614, 616 (Colo. App. 1985), cert. denied, 474 U.S. 904 (1985).

39. See Lockert v. Breedlove, 321 N.C. 66, 361 S.E.2d 581, 583 (1987); EI-Maksound v.
EI-Maksound, 237 N.J. Super. 483, 486-90, 568 A.2d 140, 142-43 (1989); Wolfson v. Wolfson,
455 So. 2d 577, 578 (Fla. Dist. Ct. App. 1984); Swarts v. Dean, 13 Kan. App. 2d 228, 766
P.2d 1291, 1293 (1989); Cariaga v. Eighth Judicial Dist. Court, 104 Nev. 544, 762 P.2d 886,
887-88 (1988); Nutri-West v. Gibson, 764 P.2d 693, 695 (Wyo. 1988).

40. See Duehring v. Vasquez, 490 So. 2d 667, 671 (La. App. 1986); Bershaw v. Sarbacher,
40 Wash. App. 653, 700 P.2d 347 (1985); Nehemiah v: Athletics Congress of the U.S.A., 765
F.2d 42 (3d Cir. 1985); Schreiber v. Allis-Chalmers Corp., 448 F. Supp. 1079 (D. Kan. 1978),
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decisions rested upon the rationale that the broad language in Shaffer
required more than service of process within the forum to obtain jurisdic-
tion over a transient defendant. These courts held the proper analysis
rested under the minimum contacts test of the due process clause and an
inquiry into the nature and quality of a defendant's activities within the
forum state.

Commentators and scholars had long prophesied the transient jurisdic-
tion rule's demise. The rule's first criticism came well before Shaffer"
and intensified thereafter.' These commentators either expressed a de-
sire for a uniform standard for determining jurisdiction under Interna-
tional Shoe"s or demanded the adoption of new, more practical
standards."

IV. THE FACTS OF Burnham

Defendant, Dennis Burnham, married Francie Burnham in 1976. The
couple lived in New Jersey for ten years and parented two children there.
In July 1987 the Burnhams decided to separate. By a mutual, informal
agreement, Mrs. Burnham took custody of the children. At that time, de-
fendant was aware that his wife intended to move to California. Shortly
before the move, Mrs. Burnham and defendant agreed that she would file
for divorce in New Jersey on the grounds of "irreconcilable differences."

Notwithstanding this agreement, in October of 1987, defendant initi-
ated a divorce proceeding in New Jersey state court on grounds of deser-
tion. Defendant failed to obtain the issuance of summons against his wife
or to attempt serving her with process. Mrs. Burnham, after failing to
convince defendant to abide by their initial agreement, filed for divorce in
California in January of 1988. Later that month, defendant visited south-
ern California on business, after which he traveled north to visit his chil-

rev'd on other grounds, 611 F.2d 790 (10th Cir. 1979); Harold M. Pittman Co. v. Typecraft
Software, 626 F. Supp. 305 (N.D. Ill. 1986).

41. See Hazard, A General Theory of State-Court Jurisdiction 1965 SUP. CT. REV. 241
(1965);. Ehrenzweig, The Rule of Personal Jurisdiction: The "Power" Myth and Forum
Conveniens, 65 YALE.L.J. 289 (1956).

42. See Posnak, supra note'24; Bernstine, Shaffer v. Heitner: A Death Warrant for the
Transient Rule of In Peisonam Jurisdiction 25 VILL. L. REV. 38, 60-68 (1979); Brilmayer,
supra note 17, at 748-55; Vernon, Single-Factor Bases of In Personam Jurisdiction-A Spec-
ulation on the Impact of Shaffer v. Heitner, 1978 WASH. U.L.Q. 273, 302-03 (1978); Com-
ment, The "Transient Rule" of Personal Jurisdiction: A Well-Intentioned Concept that
has Overstayed Its Welcome, 73 MARQ. L. REV. 181, 183 (1989).

43. See Posnak, supra note 24, at 770-812; Vernon, supra note 42, at 317.
44. See Redish, Due Process, Federalism, and Personal Jurisdiction: A Theoretical

Evaluation, 75 Nw. U.L. REV. 1112, 1133-44 (1981); Borchers, The Death of the Constitu-
tional Law of Personal Jurisdiction: From Pennoyer to Burnham and Back Again, 24 U.C.
DAVIS L. REV. 19, 87-105 (1990).
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dren. Defendant and his oldest child visited San Francisco for the week-
end, and upon returning the child to Mrs. Burnham's home, he was
served with a copy of a court summons and divorce petition. Defendant
returned to New Jersey.

Later that year, defendant appeared specially in the California Supe-
rior Court and motioned the court to quash the service of process on the
grounds the court lacked personal jurisdiction over him. Defendant ar-
gued that his "only contacts with [the State] were a few short visits to the
State for the purposes of conducting business and visiting his children."' ,
The superior court and the California Court of Appeals rejected defend-
ant's arguments and held that in-state service of process was "'a valid
jurisdictional predicate for in personam jurisdiction.'""

V. THE COURT'S DIsPuTE OVER THE PROPER ANALYSIS DUE THE IN-

STATE SERVICE RULE

A. Justice Scalia's Opinion

Justice Scalia focuses almost his entire analysis and support for the in-
state service rule upon tradition.

The view developed early that each State had the power to hail before its
courts any individual who could be found within its borders, and that
once having acquired'jurisdiction over such a person by properly serving
him with process, the State could retain jurisdiction to enter judgment
against him, no matter how fleeting his visit.'4

To show the rule's history, Justice Scalia notes its seemingly English an-
cestry, its apparent use in Roman civil law, and its existence in American
practice at the time the fourteenth amendment was adopted."8 He then
cites a host of case law, both before and after the fourteenth amend-
ment's adoption, to support his conclusion that a transient defendant's
presence and service is all a state needs to assert jurisdiction."' Justice
Scalia comments that "[allthough research has not revealed a case decid-
ing the issue in every State's courts, that appears to be because the issue
is so well settled that it went unlitigated."' 0 Justice Scalia then points out
the "[p]articularly striking" fact that not one American case before 1978,

45. 110 S. Ct. at 2109 (quoting Appendix Petition for Certiorari, 5).
46. Id.
47. Id. at 2110.
48. Id. at 2110-11.
49. Id. at 2111.
50. Id. at 2111-12.
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the year after the Court decided Shaffer, held or even suggested that in-
state service was insufficient to confer personal jurisdiction."'

Justice Scalia next turns his focus from the in-state service rule's past
use to its present status:

This American jurisdictional practice is, moreover, not merely old; it is
continuing. It remains the practice of, not only a substantial number of
the States, but as far as we are aware all the States and the federal gov-
ernment-if one disregards (as one must for this purpose) the few opin-
ions since 1978 that have erroneously said, on grounds similar to those
that petitioner presses here, that this Court's due-process decisions
render the practice unconstitutional."

He also brings to the Court's attention that not a single state statute,
federal statute, or judicial decision based upon state law held in-state ser-
vice of process as an inappropriate basis for personal jurisdiction."

In Parts C and D of his opinion, Justice Scalia turns his attention from
establishing the in-state service rule as settled law through history and
precedent to establishing the rule through the history and analysis of In-
ternational Shoe and its progeny. Justice Scalia begins by stating that
the Court decided Pennoyer "'upon well established principles of public
law' "' rather than any analysis under the fourteenth amendment.5 Jus-
tice Scalia then proceeds to track the weakening of the Pennoyer rule"
and explains that this weakening occurred because of increasing inter-
state transportation and business transactions.5 7 He reasons that this
heightened interstate activity left courts no alternative but to relax their
strict limits on jurisdiction through the adoption of legal fictions such as
"consent" or "presence."" These increased activities laid the groundwork
for the Court's decision in International Shoe which cast the fictions of
"presence" and "consent" aside and enabled state courts to extend their

51. Id. at 2112.
52. Id. at 2113.
53. Id.
54. Id. at 2113-14 (quoting Pennoyer v. Neff, 95 U.S. 714, 722 (1877)).
55. Id.
56. In Pennoyer the Court ruled that in order for a state to subject a defendant to per-

sonal liability "he must be brought within its jurisdiction by service of process within the
State, or his voluntary appearance." 95 U.S. at 733.

57. 110 S. Ct. at 2114.
58. Id. The Court upheld these expansions of state court jurisdiction on due process

grounds. Id. Hess v. Pawloski, 274 U.S. 352 (1927) (upholding in-state "substituted service"
for nonresident motorists who were involved in in-state accidents yet left the state before
process could be served); St. Clair v. Cox, 106 U.S. 350 (1882) (upholding state requirement
that nonresident corporations appoint an in-state agent to receive service of process as a
condition for transacting business within the state's borders).
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jurisdiction beyond their territorial limits as set forth in Pennoyer.9 Jus-
tice Scalia then sets forth the standard espoused in International Shoe to
show that in-state service has always been acceptable under due process
considerations:

[D]ue process only requires that in order to subject a defendant to a
judgment in personam, if he be not present within the territory of the
forum, he have certain minimum contacts with it such that the mainte-
nance of the suit does not offend "traditional notions of fair play and
substantial justice.""'

For Justice Scalia, nothing in International Shoe or its progeny sup-
ports defendant's position that in-state service is insufficient to confer ju-
risdiction. 1 He sharply criticizes defendant's position as "unfaithful to
both elementary logic and the foundations of our due process jurispru-
dence."' 1" Justice Scalia argues that a distinction exists between support-
ing traditional forms of due process procedures and supporting novel
ones. According to Justice Scalia, those procedures that American and
English courts have relied upon throughout their judicial history consti-
tute due process of law via their continued use.' 8 Justice Scalia, however,
recognizes that age should not be considered an essential ingredient to
the due process formula since to do so would foreclose courts and legisla-
tures from characterizing other procedures as such." He contends that in-
state service alone satisfies due process standards because this traditional
and continuing basis of jurisdiction initially defined the "due process
standard of 'traditional notions of fair play and substantial justice' as
set forth in International Shoe." According to Justice Scalia, "[t~hat
standard was developed by analogy to 'physical presence,' and it would
be perverse to say it could now be turned against that touchstone of
jurisdiction."'

Justice Scalia acknowledges that defendant's strongest argument is
based on Shaffer's holding that "all assertions of state-court jurisdiction
must be evaluated according to the standards set forth in International
Shoe and its progeny."'

1
7 Justice Scalia states that defendant's argument,

59. Id.
60. Id. at 2114-15 (quoting International Shoe Co. v. Washington, 326 U.S. 310, 316

(1945)).
61. Id. at 2115.
62. Id.
63. Id.
64. Id.
65. Id.
66. Id. (emphasis in original).
67. Id. (quoting Shaffer v. Heitner, 433 U.S. 186, 213 (1977)).
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however, "wrenches" this holding out of context.6 Accordingly, Shaffer's
holding only requires that a state assertion of quasi in rem jurisdiction
over an absent nonresident defendant must pass the International Shoe
standard. e It does not compel physically present defendants subjected to
in-state service of process to be 'treated identically to absent ones.70

Justice Scalia notes that although this interpretation does not contra-
dict Shaffer, the Court's due process analysis is different.71 He reasons
that only "[flor new procedures hitherto unknown" will the Court need to
engage in a fairness analysis under International Shoe." With respect to
the in-state service rule, Justice Scalia states such an inquiry is unneces-
sary since its "validation is its pedigree.17

Justice Scalia employs Part III of his opinion to criticize Justice Bren-
nan's concurrence. He rejects Justice Brennan's use of the phrase "con-
temporary notions of due process" as a substitute for the actual language
of the standard expressed time and time again by the Court-"traditional
notions of fair play and substantial justice."'7' Justice Scalia believes Jus-
tice Brennan's proposed standard injects a subjective and "seductive" ele-
ment unknown before Burnham into due process analysis." Justice Scalia
believes this proposed reformulation of the standard is "an outright
break"'76 with the International Shoe standard and would allow individ-
ual judges to assess the fairness of each jurisdictional question on their
own and ignore precedent.77 He reasons that reformulating the due pro-
cess standard would prove inadequate since the in-state service rule de-
fies analysis under the standard expressed in International Shoe and its
progeny.7

Justice Scalia criticizes Justice Brennan for basing fairness on a "bene-
fits received by defendant" analysis. 9 Justice Scalia states that three
days' worth of these benefits80 are "powerfully inadequate"81 to establish
the fairness of a state's assertion of jurisdiction to decide the ownership

68. Id.
69. Id. at 2116.
70. Id.
71. Id.
72. Id.
73. Id.
74. Id. at 2117.
75. Id.
76. Id.
77. Id.
78. Id. at 2117-18.
79. Id.
80. "His health and safety are guaranteed by the State's police, fire, and emergency

medical services; he is free to travel on the State's roads and waterways; he likely enjoys the
fruits of the State's economy as well." Id. at 2125 (Brennan, J., concurring).

81. Id. at 2117.
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of the property defendant acquired during his marriage.62 Justice Scalia
argues that, in essence, Justice Brennan's method of fairness analysis con-
stitutes nothing more than a "totality of the circumstances test"" which
results -in "uncertainty and litigation over the preliminary issue of the
forum's competence."" He concludes that it is for the legislature and not
the Court to announce a limit or an elimination of the in-state service
rule."5 Finally, Justice Scalia strongly disagrees with Justice Brennan's
criticism that his tradition-based rationale is "strikingly oblivious to the
raison d' etre of various constitutional doctrines"' 6 such' as the Privileges
and Immunities Clause of Article IV and the Commerce Clause "which
are designed to protect out-of-staters."' 7 Justice Scalia argues that it is
not the Court's role to interpret the Constitution as creating penumbra
type protections for to do so would border on a tyrannical' disregard for
what American society has traditionally considered to constitute'due pro-
cess through the expression of its states' laws.88

B. Justice Brennan's Opinion

Unlike Justice Scalia's opinion, Justice Brennan's concurrence centers
upon the Court's analysis and spirit in International Shoe and its prog-
eny, especially Shaffer. Justice Brennan argues for the adoption of the
minimum contacts and fairness test for all assertions of state court juris-
diction because it "'represents a far more sensible construct for the exer-
cise of state-court jurisdiction than the patchwork of legal and factual
fictions' "89 that resulted from Pennoyer.'0 Although Justice Brennan
concedes that a history of use is an integral factor in establishing whether
a jurisdictional rule meets due process standards,, he argues that factor
alone is not decisive of whether the rule is "forever constitutional."' For
Justice Brennan, "pedigree" does not automatically render a rule consis-
tent with due process-an independent inquiry is necessary to determine
its fairness.'2

82. Id.
83. Id. at 2119.
84. Id.
85. Id. Justice Scalia states it is outside the authority of the Court to compel such a

change on due process grounds. Id.
86. Id. at 2119 n.5. See id. at 2126 n.14.
87. Id.
88. Id.
89. Id. at 2121 (quoting 433 U.S. at 219) (Brennan, J., concurring in part and dissenting

in part).
90. Id.
91. Id. at 2120-21.
92. Id. at 2120.
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Justice Brennan relies on language in Shaffer to support this conclu-
sion. Justice Brennan reasons that Shaffer explicitly provided that "all
assertions of state-court jurisdiction must be evaluated according to the
standards set forth in International Shoe and its progeny.' 8 Under this
ruling, Justice Brennan concludes that neither physical power nor territo-
rial sovereignty confers automatic jurisdiction upon a state." For Justice
Brennan, the "critical insight""1 drawn from Shaffer is that "all rules of
jurisdiction, even ancient ones, must satisfy contemporary notions of due
process."" To support this assertion, he states that although Shaffer's
holding may have been limited to quasi in rem jurisdiction "our mode of
analysis was not."" As a result, Shaffer opened the door for the Court to
dispense with further ancient forms of jurisdiction that failed to meet the
requisite due process analysis."s

In Part II of his concurrence, Justice Brennan attempts to define the
proper role that tradition plays in due process determinations." He states
the in-state service rule is "entitled to a strong presumption that it com-
ports with due process" 1" because of its inherent reasonableness.101 Jus-
tice Brennan reasons that the predictable risks of visiting another state
include being served with process while there.10 2 He then briefly mentions
the benefits that defendant received while visiting California.'10 Justice
Brennan also draws upon a quick reference to the protections the Privi-
leges and Immunities Clause of Article IV provide for interstate trav-
elers. " Justice Brennan also recognizes the need for transient jurisdic-
tion because it prevents a nonresident from suing in a state's courts while

93. Id. (quoting 433 U.S. at 212) (emphasis in original).
94. Id. at 2120-21. Justice Brennan bases his conclusion in part on the Court's ruling in

Shaffer that "'traditional notions of fair play and substantial justice can be as readily of-
fended by the perpetuation of ancient forms that are no longer justified as by the adoption
of new procedures that are inconsistent with the basic values of our constitutional heri-
tage.'" Id. at 2121 (quoting 433 U.S. at 212).

95. Id. at 2120.
96. Id.
97. Id. at 2121.
98. Id. Justice Brennan cites lower court decisions and statements by commentators

since Shaffer who support this argument. Id. at 2121 nn.4-5.
99. Id. at 2122-24. Before doing so, however, Justice Brennan brings into question the

"legitimacy of transient jurisdiction." Id. at 2122. Justice Brennan argues that scholarly evi-
dence suggests Justice Story misinterpreted his English and Roman sources on transient
jurisdiction and that the rule is in "considerable tension" with English common law. Id. at
2122 n.8. Due to this possibility, Justice Brennan concludes that no reason exists to bind
courts eternally to this somewhat questionable rule of law. Id. at 2123 n.8.

100. Id. at 2124.
101. Id.
102. Id.
103. Id. at 2125. See supra note 81.
104. 110 S. Ct. at 2125 (Brennan, J., concurring in part and dissenting in part).
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remaining immune from service.' °" He concludes that modern transporta-
tion, communications, and civil procedural devices reduce any potential
burdens on the transient defendant thus ameliorating the harshness of
the in-state service rule.'"

C. Justice White's and Justice Stevens's Concurrences

Justice White joined in Parts I, II-A, 1l-B, and I-C of Justice Scalia's
opinion yet refrained from joining Parts II.D and III.107 Justice White
cites the in-state service rule's long standing and widespread use as his
reasoning for accepting it as it currently stands.10 s He agrees, however,
with Justice Brennan's argument that the Court possessed the power to
re-examine and even invalidate traditionally accepted procedures under
the fourteenth amendment.'" Justice Stevens refused to join in the opin-
ions of either Justice Scalia or Justice Brennan because of their "unneces-
sarily broad reach."110

VI. ANALYSIS

A. Justice Scalia's Opinion for the Court

Justice Scalia's analysis contains two distinct advantages over Justice
Brennan's approach: practicality and tradition. In seeking to uphold the
in-state service rule in its current form, he argues that the Court should
retain a "bright line test" for this type of personal jurisdiction. In doing
so, Justice Scalia seeks to avoid the fact sensitive and confusing analysis
that characterizes the Court's decisions in Asahi Metal Industry Co. v.
Superior, Court,' Kulko v. Superior Court of California,"12 World-Wide
Volkswagen Corp. v. Woodson,1 '1 and Helicopteros Nacionales de Co-
lumbia, S.A. v. Hall."'4 For Justice Scalia, the in-state service rule should
remain a bright line test in order to avoid "uncertainty and litigation over
the preliminary issue of the forum's competence."11'

The strength of Justice Scalia's rationale also lies in its reliance on
state court precedent and tradition. The in-state service rule has indeed

105. Id.
106. Id. at 2125 n.13.
107. Id. at 2119 (White, J., concurring in part and dissenting in part).
108. Id.
109. Id.
110. Id. at 2126.
111. 480 U.S. 102 (1987).
112. 436 U.S. 84 (1978), reh'g denied, 438 U.S. 908 (1978).
113. 444 U.S. 286 (1980).
114. 466 U.S. 408 (1984).
115. 110 S. Ct. at 2119.
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enjoyed almost universal acceptance and application during a greater por-
tion of our judicial heritage. The case law cited by Justice Scalia supports
this conclusion."' This rule allowed states to obtain jurisdiction over per-
sons found within their borders thus enabling them to adjudicate their
citizens' disputes with nonresidents. Since long-arm statutes had not yet
developed, states had no choice but to employ this method. As the re-
strictions on personal jurisdiction loosened under International Shoe and
its progeny, the need for employing this practice lessened. The in-state
service- rule, in effect, only allows states to obtain jurisdiction in a small
percentage of suits. As a result, a few nonresidents are left to bear the
harshness of the rule's "practicality" and "tradition" without regard to its
fairness as applied to each situation.

Justice Scalia argues the presence alone of a nonresident defendant and
his subsequent service of process by the state constitutes due process "be-
cause it is one of the continuing traditions of our legal system that define
the due process standard of 'traditional notions of fair play and substan-
tial justice.'"1" Justice Scalia, however, places' too great an emphasis on
tradition and too little importance on principles of due process by arguing
that a rule's history and its accepted usage confer due process upon those
against whom it is enforced. The mere existence of a rule of law for de-
cades, even centuries, does not alone establish that the rule satisfies due
process requirements.

Justice Scalia's stance is also inconsistent with the manner in which the
Court has interpreted the nature of the due process clause outside the
personal jurisdiction context. Due Process under the Court's own inter-
pretation indicates that it is an evolving and flexible doctrine which
adapts to society's changing needs. "'[DJue process,' unlike some legal
rules, is not a technical conception with a fixed content unrelated to time,
place and circumstances."'I Due process

cannot be imprisoned within-the treacherous limits of any formula.
Due process is not a mechanical instrument. It is not a yardstick. It is' a
process. It is a delicate process of adjustment inescapably involving the
exercise of judgment by those whom the Constitution entrusted with the
unfolding of the process. "

Furthermore, Justice Scalia's rationale assumes that the in-state service
rule would meet due process requirements in every situation. "The very
nature of due process negates any concept of inflexible procedures univer-

116. See id. at 2111-13.
117. Id. at 2115.
118. Joint Anti-Fascist Refugee Comm. v. McGath, 341 U.S. 123, 162 (1951) (Frank-

furter, J., concurring).
119. Id. at 162-63.
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sally applicable to every imaginable situation."' 0 ,The Court has also
stated that history alone does not determine whether a rule comports
with due process. Instead, proper due process analysis compounds "his-
tory, reason, the past course of decisions, and stout confidence in the
strength of the democratic faith which we profess."$2 1

The adoption of a practice by a large number of states is also not con-
clusive in and of itself whether the practice comports with due process
standards. 2 2 Justice Scalia argues that this factor plays a significant role
in determining the amount of process which is actually'due. Justice Scalia
argues it is for the "self-interested states" ' s to express the process that
American society considers due.' 2' This in effect reads the due process
clause out of the fourteenth amendment and out of the Constitution.

The purpose of the fourteenth amendment is to .provide a federal check
on state action. It -was not adopted to ensure the sovereignty of the state
within its own borders. The Court espoused this principle of due process
analysis in a recent personal jurisdiction decision, Insurance Corp. of Ire-
land v. Compagnie des Bauxites de Guinea,"s2 in.which it stated "[t]he
personal jurisdiction requirement recognizes and protects an individual
liberty interest. It represents, a restriction on judicial power not as a mat-
ter of sovereignty, but as a matter of individual liberty."' 2 Under Justice
Scalia's rationale, it is hard to imagine an objective and fair law that
meets due process. Since the enactor of the rule, the state itself, has a
selfish role in determining what process is due nonresidents found within
its borders, it will hardly be looking out for their interests.12 7 Further-
more, the Court, not the individual states has reserved ultimate review
over due process issues.

Justice Scalia's analysis imprisons due process within the confines of
history. The Court demonstrated in Shaffer that "traditional notions of
fair play and substantial justice can be as readily offended by the perpet-
uation of ancient forms that are no longer justified as by the adoption of
new procedures that are inconsistent with the basic values of our consti-
tutional heritage"r 2o by striking down the in rem wing of Pennoyer. The

120. Cafeteria & Restaurant Workers Union, Local 473 v. McElroy, 367 U.S. 886, 895
(1961).

121. 341 U.S. at 162-63.
122. Leland v. Oregon, 343 U.S. 790, 798 (1952).
123. 110 S. Ct at 2119 n.5.
124. Id.
125. 456 U.S. 694 (1982).
126. Id. at 702.

.127. 110 S. Ct. at 2126 n.14. As Justice Brennan points out, this is especially true since
nonresidents are powerless to change the rule. Id.

128. 433 U.S. 186, 212 (1977).
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Court did so on the basis of contemporary or modern interpretations of
due process, not historical interpretations.

B. Justice Brennan's Concurrence

Since the Court in Shaffer has concluded that history alone is not deci-
sive in adjudicating either due process or valid assertions of state court
jurisdiction,""9 Justice Brennan correctly argues for "an independent in-
quiry into the. . . fairness of the prevailing in-state service rule."130 The
need for this inquiry is even more pressing because no Supreme Court
ruling before Burnham has ever directly addressed the constitutionality
of the in-state service rule. Although the Court has reiterated the rule in
dicta in International Shoe and its progeny, it has never scrutinized the
rule's merits or subjected it to due process analysis.

Justice Brennan argues that the evolution of personal jurisdiction anal-
ysis clearly indicates a change from a power theory to one in which the
emphasis is placed on fairness under due process. Justice Brennan ac-
knowledges the value of history to determine whether the in-state service
rule is consistent with due process, yet his reasoning also looks to the
rule's attributes of fairness."' Justice Brennan argues for the adoption of
the International Shoe minimum contacts test and an analysis of the in-
state service rule to determine if it complies with contemporary notions
of due process.'"'

Once he lays out the standard, however, Justice Brennan never applies
it or the factors that influence its outcome'33 to the facts of this case.
Instead, Justice Brennan engages in a historical debate with Justice
Scalia in order to cast doubt upon the rule's heritage.13' By failing to ap-
ply the facts in Burnham to the International Shoe standard, Justice
Brennan provides little insight for future transient defendants to deter-
mine when service of process within the forum state will subject them to
the court's jurisdiction. Transient defendants are only left with* the
knowledge that voluntary presence within the forum state will subject

129. See supra note 38.
130. 110 S. Ct. at 2120 (Brennan, J., concurring in part and dissenting in part).
131. Id. at 2120-21.
132. Id. at 2120.
133. Id. at 2122 n.7.
134. Id. at 2122-24. Id. at 2122-24 nn.8-10. Although several commentators are critical of

the rule's prior use in England, see supra note 44, the case law cited by Justice Scalia sup-
ports the rule's past and current use in American practice. Justice Brennan presents several
mid-19th century cases to support his premise. These cases, however, fall more likely under
Justice Scalia's interpretation than Justice Brennan's. See Borchers, supra note 44, at 85-
86.
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them to the state's jurisdiction. Justice Brennan, however, even fails to
define the term "voluntary" within the context of Burnham.

For example, what if Mr. Burnham had not gone to California to visit
his children or to conduct business. Instead his business was in Hawaii,
yet it was necessary to travel through California in order to change to a
connecting flight. Mrs. Burnham learns of this and has her husband
served in the San Francisco airport. Has Mr. Burnham "voluntarily" en-
tered California? Or is his choice of routes a matter over which he has
little or no control? Justice Brennan's analysis leaves this question open
for discussion. If anything, his conclusion that voluntary presence meets
the International Shoe standard implies that there may be no situation
in which the in-state service rule violates due process requirements.

Justice Brennan also places emphasis upon the transient defendant's
foreseeability of suit if he chooses to enter another state as an indication
that due process requirements have been met. This reasoning is also
flawed. Transient defendants might foresee being sued in a foreign state
as a result of their contacts and actions while there, but they would
hardly be aware of the possibility of being served process on a claim unre-
lated to such contacts. Furthermore, "'foreseeability' alone has never
been a sufficient benchmark for personal jurisdiction under the Due Pro-
cess Clause."'"5

Knowing this, Justice Brennan places his fairness considerations upon
the mere fact that certain intangible freedoms and benefits, such as the
availability of health and safety facilities, are guaranteed by the state to
nonresidents."" As Justice Scalia points out, the receipt of these benefits
seems too attenuated to subject "all [of] Mr. Burnham's worldly goods
acquired during the ten years of his marriage, and the custody over his
children"'37 to the California court's jurisdiction.

Justice Brennan should have argued for the adoption of the Interna-
tional Shoe standard based on practicality and due process considera-
tions. The use of the International Shoe standard, as Justice Brennan
states,13 will almost always satisfy due process requirements when the
transient defendant is voluntarily within the state. As a practical matter,
however, the International Shoe standard could avoid such ridiculous re-
sults as found in Grace v. MacArthur." In that case, the court upheld
jurisdiction over a defendant who was served with process while flying
over the forum state. Under Justice Scalia's rigid analysis, the Court
would be bound to uphold jurisdiction. It is granted that these situations

135. 444 U.S. at 295.
136. 110 S. Ct. at 2125 (Brennan, J., concurring in part and dissenting in part).
137. Id. at 2117.
138. Id. at 2125 (Brennan, J., concurring in part and dissenting in part).
139. 170 F. Supp. 442 (E.D. Ark. 1959).
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are few and far between, however, the "due process clause was designed
to protect citizens from an overbearing concern for efficiency. ' 140

C. Justice White's and Justice Stevens's Concurrences

Justice White agrees with Justice Scalia concerning the validity of the
in-state service rule under due process,141 however, he also agrees with
Justice Brennan that the Court has the power to invalidate traditionally
accepted procedures."' In doing so, Justice White reserves the Court's
ability to address this issue if it ever arises in the setting of the in-state
service rule. To Justice White, however, such an argument "would be dif-
ficult indeed 1 48 considering the nature of the Court's decision in Burn-
ham.14 4 Justice White states the rule's practicality and wide spread use
for his refusal to declare it "violative of due process in every case. 1

4
5

"The broad rationale set forth by both Justice Scalia and Justice Bren-
nan also prevents Justice Stevens from joining their opinions.

VII. CONCLUSION

The unnecessarily broad reach of both Justice Scalia and Justice Bren-
nan's opinions prevented the Court from reaching a majority decision in
Burnham. All that is certain from the Court's opinions is that due process
is satisfied if an individual is voluntarily present within a state's borders
and is subsequently served with process. The Court, however, fails to de-
fine the extent or limits of voluntary presence. Although neither Justice
Brennan nor Justice Scalia obtained majority support for their respective
analyses, Justice Brennan's analysis seems a step closer towards accept-
ance than Justice Scalia's because of Justice White's concurrence.

Justice Scalia, however, might have lost the battle only to win the war.
Justice Brennan's analysis relies on form and lacks substance. The use of
the International Shoe standard within the context of Burnham will have
little effect upon a state asserting jurisdiction over a transient defendant.
As a result, the method of analysis might change but the bottom line re-
mains the same. Transient defendants will still be subject to a foreign

140. Appellant's Brief at 27, Burnham v. Superior Court of California, 110 S. Ct. 2105
(1990) (citing Stanley v. Illinois, 405 U.S. 645, 656 (1972)).

141. 110 S. Ct. at 2119 (White, J., concurring in part and dissenting in part).
142. Id.
143. Id. at 2120.
144. Id.
145. Id.
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state's power even though their contactwith the state has little to do with
the suit brought against them.

TODD P. DAVIS




