
Contracts

by B. Morris Martin*

I. LEGISLATIVE CHANGES-NONCOMPETITION AGREEMENTS

In 1990 the Georgia General Assembly passed an Act' addressing a
long-standing debate concerning the proper limits on contracts that re-
strain parties in their trade, business, or employment. After reaffirming
the principle that contracts in general restraint of trade are against public
policy and void, the general assembly codified the exception to the rule
carved out by the courts.2 This exception held reasonable restraints on
competition in business or employment are partial restraints of trade and
are not against public policy.' The Act, which became effective on July 1,
1990, amended section 13-8-2 of the Official Code of Georgia Annotated
("O.C.G.A."),4 and enacted section 13-8-2.1. Section 13-8-2.1 provides
definitions, rules, and guidelines for determining whether a particular
contract only partially restrains trade and is, therefore, enforceable. Pre-
dictably, the legislature modified the strict rules the courts had imposed,
requiring a precise statement of the scope, territory, and duration of the
noncompetition agreements.' The legislature also rejected the courts' re-
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1. Act approved Apr. 12, 1990, No. 1377, §§ 1-2, 1990 Ga. Laws 1676 (codified at
O.C.G.A. §§ 13-8-2 to -2.1 (Supp. 1990)).

2. O.C.G.A. § 13-8-2(a)(2) (Supp. 1990). The Georgia Constitution prohibits contracts in
general restraint of trade. GA. CONST. art. 1I, § 6, para. 5(c).

3. Orkin Exterminating Co. v. Walker, 251 Ga. 536, 537, 307 S.E.2d 914, 916 (1983).
4. O.C.G.A. § 13-8-2 (Supp. 1990). The Act amended the section by striking paragraph

(2) of subsection (a) and inserting in its stead: "(2) Contracts in general restraint of trade, as
distinguished from contracts in partial restraint of trade as provided for in Code Section 13-
8-2.1." Section 1, 1990 Ga. Laws 1676 (codified at O.C.G.A. § 13-8-2(a)(2)).

5. O.C.G.A. § 13-8-2.1 (Supp. 1990).
6. See, e.g., White v. Fletcher/Mayo/Assocs., 251 Ga. 203, 204, 303 S.E.2d 746, 748

(1983); Howard Schultz & Assocs. v. Broniec, 239 Ga. 181, 183, 236 S.E.2d 265, 267 (1977).
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fusal to "blue-pencil" or sever the overbroad portions of an offending cov-
enant to arrive at an enforceable prohibition."

Section 13-8-2.1 is divided into seven major subsections. Subsection (a)
states the general proposition that contracts reasonably restraining a
party's ability to enter into a trade, business, or employment are partial
restraints on trade and are enforceable,. Importantly, subsection (a) also
provides that contracts described in subsections (b) through (d) of the
section are reasonable restraints on trade. Subsection (b) addresses cove-
nants not to compete or solicit in connection with the sale of a trade or
business. Subsection (c) governs agreements not to compete, solicit cus-
tomers, or solicit fellow employees in connection with employment.10 Sub-
section (d) provides that the lack of specific limits on scope of activity,
duration, or territory in any restriction operating during the term of any
employment agreement or other ongoing business agreement is reasona-
ble.1" This provision is subject to the proviso that the restrictions pro-
mote or protect the purpose or subject matter of the employment or busi-
ness agreement. They also deter any potential conflict of interest. These
provisions apparently do not apply to restrictions intended to operate af-
ter termination of an employment or business relationship. Subsection (e)
addresses the specificity, or rather lack of specificity, required in describ-
ing competitive activities, products, services, or the geographic area where
the restrictions are effective.12 The process for obtaining information con-
cerning restrictive covenants and for clarifying their scope is described in
subsection (f).1 3 Finally, subsection (g) provides the courts with guidelines
for enforcement of restrictive covenants under the legislative scheme.'

7. "Blue-penciling" refers to judicial rewriting of covenants that'"were not written in
such a way that they are divisible by simply excising certain parts or words from them."
White, 251 Ga. at 204 n.1, 303 S.E.2d at 748 n.1.

8. O.C.G.A. § 13-8-2.1(a) (Supp. 1990).
9. Id. §13-8-2.1(b). Historically, the courts have struggled with determining whether a

restrictive covenant was ancillary to employment or the sale of a business. See, e.g., White,
251 Ga. at 204, 303 S.E.2d at 748; Jenkins v. Jenkins Irrigation, Inc., 244 Ga. 95, 97-98, 259
S.E.2d 47, 49-50 (1979). In Rash v. Toccoa Clinic Medical Assocs., 253 Ga. 322, 320 S.E.2d
170 (1984), the court examined the relative bargaining power of the parties at the time the
agreement was executed to determine the appropriate level of scrutiny to give a restraining
agreement. The general assembly's solution to determining when a restraint is ancillary to
the sale of a business was to provide a definition for the term "seller." O.C.G.A. § 13-8-
2.1(b)(1)(G) (Supp. 1990):

10. O.C.G.A. § 13-8-2.1(c)(2)-(4) (Supp. 1990).
11. Id. § 13-8-2.1(d).
12. Id. § 13-8-2.1(e).
13. Id. § 13-8-2.1(f).
14. Id. § 13-8-2.1(g).
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Historically, Georgia courts have given greater deference to restrictive
covenants accompanying the sale of a business interest.15 The legislative
format does not appear to change that result. Under the Act, the seller of
a business interest may agree in writing to refrain from: (1) engaging in
any competitive activity with the business sold; and, (2) soliciting or ac-
cepting business from the business's customers or prospective customers
at or prior to the time of the sale for the purpose of providing competitive
products or services.' These restrictions, provided they are described in
writing, may extend to geographic areas where the business conducts or
reasonably expects to conduct operations at the time of the sale."7 The
territory also may include those areas where the business's customers and
prospective customers are located." Indeed, if it is necessary to protect
the interests of the buyer or the goodwill of the business, the territory
may be worldwide."' A restrictive covenant associated with the sale of a
business may extend for any period reasonably necessary to protect the
interests of the buyer or the goodwill of the business.2 Unlike restraints
in post-employment agreements, there is no period presumed to be rea-
sonable under the Act.

The Act provides that three basic types of covenants intended to re-
strict activities after termination of employment are reasonable. The first
type of reasonable restraint relates to competitive products or services.
After employment ends, an employer may reasonably restrain an em-
ployee from engaging in the same activities he performed for the em-
ployer.2 To fit within the.Act, these activities may be restricted only to
the geographic area or areas where the employee worked at termination
or within a reasonable period prior to termination of his employment.2 2

The geographic area may include, however, any area where the employee
performed, supervised, or assisted in business operations.2" The restricted

15. See, e.g., Dalrymple v. Hagood, 246 Ga. 235, 271 S.E.2d 149 (1980); Jenkins v. Jen-
kins Irrigation, Inc., 244 Ga. 95, 259 S.E.2d 47 (1979); Taylor Freezer Sales Co. v. Sweden
Freezer E. Corpr., 224 Ga. 160, 160 S.E.2d 356 (1968); Watkins v. Avnet, Inc., 122 Ga. App.
474, 177 S.E.2d 582 (1970).

16. O.C.G.A. § 13-8-2.1(b)(2) (Supp. 1990).
17. Id.
18. Id.
19. Id.
20. Id. Under case law, a covenant not to compete ancillary to the sale of a business need

not be limited in time if the restriction is otherwise reasonable, Barrett-Walls, Inc. v. T.V.
Venture, Inc., 242 Ga. 816, 819, 251 S.E.2d 558, 561 (1979) (citing Kutash v. Gluckman, 193
Ga. 805, 20 S.E.2d 128 (1942); Goodman v. Henderson, 58, Ga. 567 (1877)).

21. O.C.G.A. § 13-8-2.1(c)(2) (Supp. 1990).
. 22. Id.

23. Id.
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area may also include any area where customers or prospective customers
with whom the employee had material contact are located. 24

Of course, the restricted activities, the geographic area or territory, and
the duration of the restriction must be in writing. 25 Any description of the
activities, products, services, or the geographic area that provides fair no-
tice of the maximum reasonable scope of the restraint satisfies this re-
quirement, even if the description is generalized or could be more nar-
rowly described.2 6 Any good faith estimate of the activities, products and
services, or the geographic area possibly applicable at termination of the
employment agreement is satisfactory.27 The Act provides, however, that
the restrictive covenant will ultimately apply only to the activities actu-
ally performed, products and services actually rendered, and the geo-
graphic area actually involved during the stated period prior to termina-
tion of employment.28 This is a significant departure from the precise
draftmanship previously required by the Georgia courts. Finally, the du-
ration of the restraint must be reasonable.2 Under the Act, a duration of
two years or less is presumed to be reasonable. 0

The second type of reasonable restraint contemplated by the Act per-
mits employers to restrain former employees from soliciting, attempting
to solicit, or accepting any competitive business from the employer's cus-
tomers or prospective customers that the employee had material contact
with during his employment.2 1 Although the employer must memorialize
the covenant, the writing is not required expressly to "reference . . . geo-
graphic area[s] or the types of products or services considered to be com-
petitive."32 It is sufficient to reference "a prohibition against 'soliciting or
accepting business from customers,' or similar language. '33 The Act in-
structs the courts to construe this restriction narrowly, applying it only to
customers or prospective customers with whom the employee had mate-
rial contact and only to products and services that are competitive to
those provided by the employer.3 4 Again the duration of the restraint

24. Id. "Material contact," for purposes of subsection (c), is defined at O.C.G.A. § 13-8-
2.1(c)(1)(D) (Supp. 1990).

25. Id. § 13-8-2.1(c)(2).
26. Id. § 13-8-2.1(e)(1).
27. Id. § 13-8-2.1(e)(2).
28. Id.
29. Id. § 13-8-2.1(c)(6).
30. Id.
31. Id. § 13-8-2.1(c)(3).
32. Id.
33. Id.
34. Id.
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must be reasonable, but a period of three years or less is presumed to
meet this requirement- 6

The third restraint the legislature deemed reasonable concerns solicit-
ing of former coemployees. An employer may reasonably restrain a former
employee "from recruiting or hiring, or attempting to recruit or hire," any
employee of the employer or its affiliates.3 The restriction must be in
writing, and no express reference to geographic area is required 7 Courts
are to construe the restriction narrowly to apply only to employees ac-
tively employed by or doing business with the employer or its affiliates at
the time the prohibited activity occurs."' A period of three years or less is
presumed to be a restraint of reasonable duration. 9

In construing and enforcing a contract in partial restraint of trade, the
legislature mandated that the courts partially enforce the contract when
the restraint, "considered as a whole, is not so clearly unreasonable and
overreaching in its terms as to be unconscionable."' 0 This is true even
when the offending covenant does not contain a severability clause and
when the unlawful aspects of the restraint are not facially severable from
the lawful aspects." Except in the most egregious cases, the general as-
sembly has plainly rejected the rationale of the courts' refusal to employ
the "blue pencil.' 42 But the legislature did not stop there. The Act also
provides that courts must enforce partial restraints of trade indepen-
dently of any other covenant in the same contract or arrangement.' 3 Fi-
nally, provisions regarding loss or forfeiture of rights or benefits are not
considered a restraint of trade. Those provisions must be enforced, even

35. Id. § 13-8-2.1(c)(6).
36. Id. § 13-8-2.1(c)(4).
37. Id. Indeed, this appears to have been the law prior to adoption of the Act. See Lane

Co. v. Taylor, 174 Ga. App. 356, 330 S.E.2d 112 (1985).
38. O.C.G.A. § 13-8-2.1(c)(4) (Supp. 1990).
39. Id. § 13-8-2.1(c)(6).
40. Id. § 13-8-2.1(g)(1).
41. Id.
42. Prior to adoption of the Act, the Georgia courts would only blue pencil offending

covenants not to compete made in conjunction with the sale of a business. See, e.g., Jenkins
v. Jenkins Irrigation, Inc,,'244 Ga. 95, 259 S.E.2d 47 (1979). In employment contracts, how-
ever, the courts refused to rewrite an unenforceable covenant not to compete. White v.
Fletcher/Mayo/Assocs., 251 Ga. 203, 204, 303 S.E.2d 746, 748 (1983); Richard P. Rita Per-
sonnel Servs. Int'l, Inc. v. Kot, 229 Ga. 314, 191 S.E.2d 79 (1972). In Kot the court refused
to apply the blue pencil theory of severability because the potential in terrorem effect of the
covenants outweighed the reasons for permitting severance. Id. at 317-18, 191 S.E.2d at 81.
The court noted that, if unenforceable clauses were judicially rewritten, employers could
draft onerous restrictions to deter employee competition with the confidence that the courts
would enforce a reasonable version of the restraint. Id.

43. O.C.G.A. § 13-8-2.1(g)(2) (Supp. 1990).
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in contracts held, in some respects, to be in restraint of trade, to the ex-
tent they serve the purposes and interests of the benefited parties."

Finally, the general assembly attempted to provide those burdened
with one or more restrictive covenants and those seeking to employ them
with a measure of relief from any uncertainty the restraints might create.
Any person or entity may request that the party benefited by a restraint
verify its existence or clarify its terms."9 This request must be in writing
under the terms set out in the Act.46 Within thirty days of receipt of a
request, the benefited party is required to provide the requested informa-
tion.' 7 If the request seeks clarification and the benefited party believes
the restraint is clear, the benefited party need only respond that the re-
straint is clear. 8 If the benefited party fails to respond, the court is re-
quired to consider the failure as one factor in determining how much of
an overbroad restraint is enforceable.49 If the request is made by anyone
who wishes to employ a person or entity burdened with a restraint, how-
ever, failure to respond limits enforcement of unknown, unclear, or over-
broad restraints. This is done to avoid any prejudice to the business or
employment to which these aspects of the restraint relate.50

The provisions of the Act relating to verification and clarification' also
provide for the "clarification or reformulation" of existing restraints by
benefited parties, whether or not a party requested clarification or refor-
mulation." If the terms of the clarified or reformulated restraint favor
the burdened party more than the original restraint, the newly stated re-

44. Id. § 13-8- 2.1(g)(3). This appears to be the result reached in case law prior to adop-
tion of the Act. In Brown Stove Works, Inc. v. Kimsey, 119 Ga. App. 453, 455, 167 S.E.2d
693, 694-95 (1969), the court of appeals interpreted Collins v. Storer Broadcasting Co., 217
Ga. 41, 120 S.E.2d 764 (1961), to hold that an unenforceable covenant not to compete may
nonetheless serve as a valid condition precedent to receipt of deferred compensation. Ac-
cording to the court of appeals, "[a] restriction in the contract which does not preclude the
employee from engaging in competitive activity, but simply provides for the loss of rights or'
privileges if he does so is not in restraint of trade." 119 Ga. App. at 455, 167 S.E.2d at 695
(emphasis in original). Accord Sheppard v. Columbus Packaging Co., 146 Ga. App. 202, 203,
245 S.E.2d 887, 888 (1978). Interestingly, in a case decided during the survey period but
before the Act was adopted, the Georgia Supreme Court held that a forfeiture provision
expressly conditioned on an unenforceable covenant not to compete is invalid in se. A.L.
Williams & Assocs. v. Faircloth, 259 Ga. 767, 386 S.E.2d 151 (1989), vacated in part by 194
Ga. App. 324, 391 S.E.2d 143 (1990). The court expressly disapproved any earlier proposi-
tions to the contrary. 259 Ga. at 768, 386 S.E.2d at 153.

45. O.C.G.A. § 13-8-2.1(0(1) (Supp. 1990).
46. Id.
47. Id, § 13-8-2.1(0(2).
48. Id.
49. Id. § 13-8-2.1(f)(4).
50. Id.
51. Id. § 13-8-2.1(f)(3).
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straint supersedes the former restraint without the necessity of new or
additional consideration."

While the Act appears to cure most of the problems that have plagued
the courts in construing and enforcing covenants in partial restraint of
trade, a whole new set of problems may have developed. Until July 1,
1990, the primary attack on these covenants focused on whether they
were vague and overbroad or unreasonable in duration. Some of these
problems have been addressed, but no solutions have appeared. The legis--
lature has provided presumptively reasonable periods of time, but appar-
ently these are rebuttable presumptions.53 For some restraints, general
language describing the prohibited activities and the area where the re-
straints operate will suffice. Nonetheless, the restraint will be construed
only to apply to the facts as they exist at the time of termination or the
defined reasonable period prior to termination. All of the rules and guide-
lines set out in the Act apply a rule of reason. 4 Presumably what is rea-
sonable will vary from party to party and from time to time.

The provision of the Act potentially creating the greatest amount of
early litigation is the provision permitting benefited parties to clarify and
reformulate existing restraints. While some disputes over clarifications
and reformulations may arise at the time they are made, most will proba-
bly arise after termination of the business or employment relationship.
Therefore, the issue of whether the clarification and reformulation is
more beneficial to the burdened party will be complicated by the circum-
stances surrounding termination of the relationship.

Another area likely to become a legal battlefield arises from the estop-
pel effect of any failure by a benefited party properly to identify, clarify,
or reformulate an unknown, unclear, or overbroad restraint in response to
a demand by a person or entity seeking to employ or do business with a
burdened party. The Act mandates enforcement of the restraint to "avoid
prejudice to the employment or business to which the unknown, unclear,
or overbroad aspects of the restraint relate."" Litigation over which as-
pects of the restraint were unknown, unclear, or overbroad is likely, and
the courts must resolve conflicts concerning which aspects of employment
or business the provisions relate, as well as how to avoid any prejudice.
Last, but certainly not the least likely to engender litigation, is the issue
of whether the benefited party properly responded to the demand.

52. Id.
53. Id. § 13-8-2.1(c)(6).
54. Under case law prior to the Act, the courts also applied the rule of reason. Durham v.

Stand-By Labor of Georgia, Inc., 230 Ga. 558, 198 S.E.2d 145 (1973). Whether restraints
were reasonable was formerly, and probably still is, a question of law to be determined by
the court. Orkin Exterminating Co. v. Walker, 251 Ga. 536, 537, 307 S.E.2d 914, 916 (1983).

55. O.C.G.A. § 13-8-2.1(f)(4) (Supp. 1990).

1990]
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The response to a demand for clarification itself will create some diffi-
cult problems. The Act plainly creates a situation in which the respond-
ing party is bound by the clarified terms of the restraint. In view of the
estoppel created, the responding party is placed in the unenviable posi-
tion of deciding how much or how little to explain, or whether to explain
at all. Should the entire restraint be explained, or should the inquiring
party be told the restraint is clear? How much detail is the responding
party required to give about activities, products, services, geographic area,
or actively sought prospective customers? How does the answer to this
question interrelate with the provision that a clarification is not required
to include confidential information or business strategies?"'

The general assembly plainly communicated its decision that these cov-
enants in partial restraint of trade are to be enforced and not thrust aside
merely because of imprecisions in the language used to create them. If the
courts interpret the mandate broadly, many of the apparent problems
with the statute probably will not be longlasting. If the courts construe
the Act narrowly, however, the focus of litigation may change, but the
volume probably will not diminish.

II. NOTEWORTHY CASES

A. Formation and Construction

South Atlanta Associates v. Strelzik57 presented an interesting ques-
tion concerning the formation and construction of contracts. The court of
appeals split three ways on this question." South Atlanta entered into
negotiations to lease certain premises to Housecall. It then sent a lease
agreement and a guaranty agreement to be executed by Housecall's presi-
dent, Steven J. Strelzik. The lease expressly stated that it became effec-
tive upon execution of both the lease and the guaranty agreement, which
was supplied by Strelzik. Housecall returned the executed lease agree-
ment to South Atlanta but did not return the guaranty agreement. In-
stead, Housecall returned a guaranty agreement drafted by Strelzik. That
guaranty agreement named three guarantors and provided a place for all
three named guarantors to sign. When the guaranty agreement was re-

56. Id. § 13-8-2.1(f)(2).

57. 192 Ga. App. 574, 385 S.E.2d 439 (1989).
58. Judge Sognier authored the opinion for the plurality, which was joined by Presiding

Judge Deen and Judges Birdsong and Pope. Id. at 575, 385 S.E.2d at 440. Presiding Judge
McMurray wrote an opinion joined by Judges Banke and Benham in which they concurred
in part and dissented in part. Id. at 577, 385 S.E.2d at 442. Chief Judge Carley wrote a third
opinion, joined by Judge Beasley, concurring in part and dissenting in part. Id. at 579, 385
S.E.2d at 443.

[Vol. 42
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turned to South Atlanta, however, it was signed by only two of the named
guarantors, one of which was Strelzik."

South Atlanta subsequently commenced suit against Strelzik for recov-
ery of money due under the lease. Strelzik then brought a third-party
action against Daniel Shefte, the only other guarantor to sign the guar-
anty. The trial court permitted South Atlanta to add Shefte as a party
defendant. Strelzik and South Atlanta then filed cross-motions for sum-
mary judgment. The trial court granted judgment to Strelzik, but denied
South Atlanta's motion. South Atlanta appealed, contending that the
guaranty agreement Strelzik and Shefte executed entitled it to recover as
a matter of law."

The court of appeals issued three opinions. In an opinion written by
Judge Sognier, a plurality of four judges held that the trial court correctly
denied South Atlanta's motion for summary judgment but erred in grant-
ing Strelzik's motion." Presiding Judge McMurray wrote the second
opinion, which was joined by two judges. Judge McMurray found that the
trial court reached the correct decision on both motions."2 The third opin-
ion, written by Chief Judge Carley and joined by another judge, held that
the trial court incorrectly decided both motions.3 Two issues divided the
judges. First, were three signatures required to form a binding guaranty
agreement? Second, if three signatures were required, was there enough
evidence that the parties mutually departed from the terms of the guar-
anty agreement or that the terms were altered or waived to raise a mate-
rial issue of fact?

A majority of the court held that three signatures were required to
form a binding guaranty agreement.' The judges found that South At-
lanta had offered to enter into a lease with a guaranty agreement exe-
cuted by Strelzik only. That offer, the judges stated, was rejected and
countered with an offer to enter into a lease and guaranty agreement exe-
cuted by three persons." The opinion of the plurality stated that South
Atlanta "uncontrovertedly accepted" this counteroffer." In his dissenting

59. Id. at 574-75, 385 S.E.2d at 440.
60. Id. at 574, 385 S.E.2d at 440.
61. Id. at 575-76, 385 S.E.2d at 440-41.
62. Id. at 577, 385 S.E.2d at 442 (McMurray, P.J., Banke & Benham, JJ., concurring in

part & dissenting in part).
63. Id. at 579, 385 S.E.2d at 443 (Carley, C.J. & Beasley, J., concurring in part & dissent-

ing in part).
64.. Id. at 575, 577-78, 385 S.E.2d at 441, 442-43.
65. Id. at 575, 577, 385 S.E.2d at 440, 442. In another case decided during the survey

period, the court of appeals affirmed the principle that a purported acceptance that makes
material changes in the original offer is a counteroffer, which, if accepted, forms a contract.
State v. U.S. Oil Co., 194 Ga. App. 1, 389 S.E.2d 498 (1989).

66. 192 Ga. App. at 575, 385 S.E.2d at 440.
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opinion, Chief Judge Carley considered the guaranty agreement complete
and enforceable against the two signatories based on the manifest intent
of the parties.6

7

In reaching this result, Chief Judge Carley noted that the first and fun-
damental rule in the construction of contracts is ascertaining the intent of
the parties. In this vein, "the form of the agreement is but one of the
factors which must be considered."68 To ascertain the parties' intent, "the
whole instrument, together with its circumstances, must be considered."",
After applying these and other rules of construction, Chief Judge Carley
stated he would have held that a valid guaranty agreement was formed
based upon the parties' intent to create a viable lease. This intent was
manifested, among other things, by Strelzik permitting Housecall to enter
into possession of the premises. To this end, Chief Judge Carley would
have held that the guaranty agreement with two signatures was submit-
ted not as a counteroffer, but in full satisfaction of the condition prece-
dent to creation of an enforceable lease.7 0

The conflict among the judges on these two issues turns on the classic
problem of how much weight should be given to the solemnity of the writ-
ten document against the circumstances surrounding its creation. It is a
familiar hornbook principle that what appears to be an integrated con-
tract may not be a contract at all. The real question is what kind and
quantity of evidence is required to overcome the presumption a written
document creates-whether the document is incomplete and does not
purport to be a contract, or whether the document is complete and pur-
ports to be a contract. Stating the question in Judge Carley's terms, is the
form of the document but one consideration among many equal consider-
ations, or does the form of the document preponderate? Applying modern
law, the answer to this question depends on numerous factors including
the type of contract under consideration, the relative position and sophis-
tication of the parties, and the drafter of the document. While blind ad-
herence to the written document is undesirable, parties attempting to re-
duce their agreement to writing should realize the written document
acquires some special significance and the court should not set it aside on
slight pretenses. After all, parties who take steps to reduce their agree-
ment to writing must intend the Writing to govern their relationship. The
court should not disregard this intent.

In the previously discussed case, Strelzik originally entered into a lease
agreement with the intent of not being the sole guarantor of Housecall's

67. Id. at 580-81, 385 S.E.2d at 444.
68. Id. at 580, 385 S.E.2d at 444.
69. Id. (quoting A.L. Alexander Lumber Co. v. Bagley, 184 Ga. 352, 362(1), 191 S.E. 446,

452 (1937)).
70. Id. at 582, 385 S.E.2d at 445.
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obligations. South Atlanta also intended to form a binding lease and to
have Housecall's obligations guaranteed by at least Strelzik. Strelzik's in-
tent was manifested by rejection of the guaranty on which he was the sole
guarantor and by the drafting of a guaranty calling for three guarantors.
South Atlanta's intent was marked by the requirement in the lease pre-
scribing execution of a guaranty by Strelzik and delivery of a guaranty to
Strelzik with the lease agreement. What evidentiary value is attributable
to Strelzik's submission of the guaranty without the third signature and
South Atlanta's acceptance of the guaranty with only two signatures?
Again, an answer develops only by determining the kind and quantity of
evidence needed to overcome the requirement that three guarantors sign
the guaranty agreement.

Although Judge Carley concurred with the plurality's opinion that the
trial court erred in granting Strelzik's motion for summary judgment, he
did not share the judges' rationale.71 The judges forming the plurality
held that there existed a material issue concerning whether the parties
had mutually departed from the terms of the contract or whether Strelzik
had altered or waived the plain requirement that three guarantors exe-
cute the guaranty.72 This issue arose from Strelzik's delivery of the guar-
anty agreement to South Atlanta without the third signature. In the opin-
ion of the plurality, this was the type and quantity of evidence which
raised a material question concerning the apparent requirements of the
writing. The judges joining the opinion written by. Presiding Judge Mc-
Murray concluded the delivery of the guaranty without the third signa-
ture raised no material issue. They did not consider this evidence the
kind and quantity needed to call the terms of the written document into
question.

B.. Incorporation of Arbitration Provisions

Transamerica Premier Insurance Co. v. Collins & Co. 73 presented a
question of first impression in Georgia concerning whether a performance
bond that incorporates a construction subcontract by reference also incor-
porates an unequivocal arbitration clause contained in the subcontract.
The facts of the case were not disputed.74 Collins entered into a subcon-
tract with Roswell Steel. The subcontract, obligating Roswell Steel to
provide and install steel for an office complex, contained an arbitration
clause.75 Transamerica issued a performance bond naming Roswell Steel

71. Id. at 579, 385 S.E.2d at 446.
72. Id. at 576, 385 S.E.2d at 441.
73. 735 F. Supp. 1050 (N.D. Ga. 1990).
74. Id. at 1051.
75. Id. at 1050. The arbitration clause provided:
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as principal and Collins as obligee. The performance bond referred to the
subcontract between the parties and stated "'[w]hich subcontract is
hereby referred to and made a part hereof.' "76 A dispute arose between
Collins and Roswell Steel, and arbitration proceedings were initiated. Col-
lins filed a demand that Transamerica join the arbitration, and Tran-
samerica initiated a declaratory judgment in state court to obtain a ruling
that it was not required to participate in the proceedings and not bound
by its results. Transamerica obtained a temporary restraining order stay-
ing the arbitration proceedings for 'one month. Collins then removed the
declaratory judgment action to federal court."

Transamerica argued that a recent Eleventh Circuit case7 8 did not ap-
ply and asked the court to follow cases from New York, Ohio, and South
Carolina. The district court rejected this view and held that the perform-
ance bond incorporated the arbitration clause contained in the subcon-
tract .7 The court's decision was based on three enumerated factors. First,
the court cited Georgia law for the principle that incorporation by refer-
ence is generally effective to accomplish its intended purpose.80 Second,
the court noted that the Federal Arbitration Act,81 which embodies "'the
strong [Congressional] policy favoring arbitration,' ",82 would govern arbi-
tration of the case. Finally, the decision of the district court is consistent
with other federal court decisions on the same issue.83

"All claims, disputes and other matters in question arising out of, or relating to
this agreement or the breach thereof ... shall be decided by arbitration in accor-
dance with the Construction Industry Arbitration Rules of the American Arbitra-
tion Association then in effect, unless the parties mutually agree otherwise. This
agreement to arbitrate shall be specifically enforceable under the prevailing arbi-
tration law."

Id.
76. Id. at 1051.
77. Id.
78. United States Fidelity & Guar. Co. v. West Point Constr.,Co., 837 F.2d 1507 (lth

Cir. 1988). Transamerica argued that West Point was not applicable because it was decided
under Alabama law. As the court in Collins noted, the decision in West Point does not state
under what law the decision was reached. 735 F. Supp. at 1051.

79. 735 F. Supp. at 1051.
80. Binswanger Glass Co. v. Beers Constr. Co., 141 Ga. App. 715, 717, 234 S.E.2d 363,

365 (1977).
81. 9 U.S.C. §§ 1-14 (1988).
82. 735 F. Supp. at 1051-52 (quoting United States Fidelity & Guar. Co., 837 .F.2d at

1508).
83. See, e.g., Exchange Mut. Ins. Co. v. Haskell Co., 742 F.2d 274, 276 (6th Cir. 1984);

J&S Constr. Co. v. Travelers Indem. Co., 520 F.2d 809, 810 (1st Cir. 1975); J.S. & H. Constr.
Co. v. Richmond County Hosp. Auth., 473 F.2d 212, 216 (5th Cir. 1973) (under Georgia law,
subcontract that incorporates by reference a general contract incorporates arbitration provi-
sion of general contract).
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C. Liquidated Damages Provisions

In Oran v. Canada Life Assurance Co., " the court of appeals made
some interesting observations meriting discussion of a case the Georgia
Supreme Court decided during the last survey period.85 In Oran the bor-
rower brought an action for recovery of a $37,000 commitment fee paid to
Canada Life in return for a loan commitment. The loan was procured for
permanent financing of a medical office building, Under the terms of the
agreement, the borrower was required to pay a fee of two percent, which
was refundable upon "satisfactory delivery of the loan."86 The agreement
further provided:

[If upon the expiry of the commitment, the loan has not been delivered
and the commitment not extended, the [two] percent fee shall become
the property of the lender as payment on account of liquidated damages
which the lender estimates it will suffer as a result of such non-delivery
of the loan.87

The evidence in the record established that the borrower was unable to
fulfill the conditions precedent for closing the loan prior to the scheduled
expiration of the commitment 8 Canada Life retained the commitment
fee and the borrower sued. The trial court entered summary judgment in
favor of Canada Life, and the borrower appealed, claiming the commit-
ment fee was an unenforceable penalty rather than liquidated damages."
The court of appeals affirmed the judgment of the trial court.8 0

In reaching its conclusion, the court of appeals examined two cases.
The first was the seminal case of Southeastern Land Fund v. Real Estate
World,"' in which the supreme court set out a three-part test to be used
in determining whether a liquidated damages provision was enforceable.
In Southeastern Land the supreme court stated: "'First, the injury
caused by the breach must be difficult or impossible of accurate estima-
tion; second, the parties must intend to provide for damages rather than
for a penalty; and third, the sum stipulated must be a reasonable pre-
estimate of the probable loss.' ,,9 The court also stated that determining

84. 194 Ga. App. 518, 390 S.E.2d 879 (1990).
85. Liberty Life Ins. Co. v. Thomas B. Hartley Constr. Co., 258 Ga. 808, 375 S.E.2d 222

(1989).
86. 194 Ga. App, at 519, 390 S.E.2d at 880.
87. Id.
88. Id. at 520, 390 S.E.2d at 880.
89. Id. at 519, 390 S.E.2d at 880.
90. Id. at 522, 390 S.E.2d at 882.
91. 237 Ga. 227, 227 S.E.2d 340 (1976).
92. Id. at 230, 227 S.E.2d at 343 (quoting J. CALAMARI & J. PERILLO, THE LAW OF CON-

TRACTS 367 (1970)).
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whether a payment is a penalty or liquidated damages depends not on the
label placed upon it by the parties but upon its intended effect and
whether it was reasonable.9 3

The second case considered by the court of appeals was Liberty Life
Insurance Co. v. Thomas B. Hartley Construction Co.9 4 The court of ap-
peals read the supreme court's ruling in Liberty Life as a reversal of its
ruling in Southeastern Land, which held that the label the parties place
upon the payment is not controlling." In addition, the court of appeals
interpreted the opinion in Liberty Life to mean that a provision in a real
estate sales contract permitting the seller to retain earnest money in an
amount of ten percent of the property's purchase price in the event of
breach is reasonable and enforceable as a matter of law.6 - Based on its
reading-of Liberty Life, the court of appeals held the commitment fee of
two percent reasonable and enforceable as a matter of law.9 7

The court of appeals in Oran may have read too much into the opinion
of the supreme court in Liberty Life. In that case, the supreme court cer-
tainly affirmed its adherence to the tripartite test set forth in Southeast-
ern Land." The case before the court in Liberty Life involved an appeal
from the trial court's grant of summary judgment in favor of the seller.9

On summary judgment, the supreme court noted that the seller would
bear the burden of showing that no genuine issue of material fact existed
under the three prongs of Southeastern Land.100 If the supreme court in
Liberty Life diverged from its holding in Southeastern Land it is because
the court did not apply the law to the facts of the case. But the supreme
court expressly found that the seller met its burden on summary judg-
ment, and the buyer failed to show the existence of any material fact
after the burden shifted.'" No matter what evidence was adduced, the

93. Id. at 228, 227 S.E.2d at 342.
94. 258 Ga. 808, 375 S.E.2d 222 (1989).
95. Oran, 194 Ga. App. at 520, 390 S.E.2d at 881.
96. Id. at 521, 390 S.E.2d at 881.
97. Id.
98. Liberty Life, 258 Ga. at 809, 375 S.E.2d at 223.
99. Id. at 808, 375 S.E.2d at 222.

100. Id. at 809, 375 S.E.2d at 223.
101. Id. In Oran, Presiding Judge Banke and Judges Sognier and Pope stated that the

court of appeals in Liberty Life reversed the trial court's grant of summary judgment to the
sellers

based on the latter's failure, as movant, to produce evidence tending to show that
the $37,000 payment represented a reasonable pre-estimate of "the amount of the
loss the [seller] might reasonably be expected to suffer in the event of a breach of
the contract by the [purchaser]." Indeed, the only evidence in that case going to
the amount of the seller's actual loss consisted of testimony that within five
months after the scheduled closing date the defendant had sold the property in
question for $92,000 more than the plaintiff had contracted to pay for it.
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supreme court purportedly applied the law of Southeastern Land to the
facts. Therefore, concluding that the supreme court simply held the pay-
ment provision was enforceable damages as a matter of law may not be
justified.

The issue of whether the supreme court has departed from the princi-
ple that the label the parties place on a payment is not controlling arose

Oran, 194 Ga. App. at 521, 390 S.E.2d at 881 (citations omitted) (emphasis in original)..
When the supreme court reversed the judgment of the court of appeals in Liberty Life,
however, it concluded that the seller had met the burden of showing no genuine issue of fact
existed under the three prongs of the Southeastern Life test. Liberty Life, 258 Ga. at 809,
375 S.E.2d at 223. Indeed, in the majority opinion of the court of appeals in Liberty Life,
which was written by Presiding Judge Banke and joined by Presiding Judge McMurray and
Judges Sognier, Pope, and Benham, the court made the following comments on the
evidence:

The only evidence submitted by the (seller] in this regard consisted of an affidavit,
executed by the individual who had acted as its attorney-in-fact in signing the
contract, averring that the sum in question represented an accurate pre-estimate
of the [seller's] probable loss for the following reasons: "First, the value of land
could have declined. Secondly, there are costs associated with ownership, such as
interest and other administrative expenses. Thirdly, by taking the property off the
market under a contract of sale, the potential loss of opportunity to sell the prop-
erty to another buyer willing and able to purchase the property, would mean that
it might take months or even years to find another buyer willing, ready and able
to purchase the property. A [ten] percent liquidated damage provision is not un-
usual in the real estate industry and is an accepted pre-estimate of damages."

Thomas B. Hartley Constr. Co. v. Liberty Life Ins. Co., 187 Ga. App. 849, 850, 371 S.E.2d
657, 658-59 (1988), rev'd, 258 Ga. 808, 375 S.E.2d 222 (1989).

Apparently, there was a sharp division on the evidence in Liberty Life, not only between
the supreme court and the court of appeals but among the members of the court of appeals
itself. This inference is supported by the dissent of four of the nine judges on the court of
appeals that heard Liberty Life. See 187 Ga. App. at 851, 371 S.E.2d at 659 (Birdsong, C.J.,
Deen, P.J., and Carley and Beasley, JJ., dissenting). This difference may be explained in
part by a desire on the part of some judges to relate the amount of liquidated damages to
the actual loss. For example, in Oran, the court noted that the $37,000 commitment fee was
reasonable because Canada Life showed "actual losses in excess of $60,000." 194 Ga. App. at
521, 390 S.E.2d at 881. The court in Oran also noted in analyzing the supreme court's opin-
ion in Liberty Life that "the only evidence in that case going to the amount of the seller's
actual loss" was the property sold for a higher price five months after the closing date. Id.
at 521, 390 S.E.2d at 881 (emphasis added).

To the extent the court of appeals is seeking evidence of actual loss to demonstrate that
the parties arrived at a reasonable pre-estimate of the loss, the court appears to be requiring
too much. The first condition of enforcing a liquidated damages clause requires damages
"difficult or impossible of accurate estimation." Id. at 520, 390 S.E.2d at 881. Usually, part
of the reason damages are difficult or impossible to estimate is uncertainty about the future.
If a real estate sales contract is breached, it may take months or years to locate a new buyer,
or a new buyer may be found the next day. The very purpose of the liquidated damages
clause is to address this uncertainty, and the defaulting party should not be relieved from
payment merely because chance reduced the actual damages below the reasonable pre-esti-
mate made by the parties to the contract.
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from the supreme court stating in Liberty Life that there is "'no question
the parties intended to provide for liquidated damages [when] the dam-
ages clause was denominated as liquidated by the parties .... '" and they
further concluded, without explanation, that "'the damages were a rea-
sonable pre-estimate of the probable loss.' "102 While this statement is ar-
guably interpreted as establishing a rule contrary to that announced in
Southeastern Land, it also can be interpreted as only the courtf finding
that the intended effect of the payment was not in issue and its intended
effect was correctly labelled by the parties. At the very most, in light of
the court's professed adherence to its holding in Southeastern Land, the
statement only indicates that the parties' label may be considered as one
element in deciding the issue of whether the parties intended the pay-
ment a penalty or as liquidated damages.

This concludes this year's survey of contract law in Georgia. The next
year or two should bring a number of interesting developments in the
area of noncompetition agreements, particularly those ancillary to em-
ployment. Whether the courts will erode, by narrow interpretation, the
mandate of the legislature in O.C.G.A. §§ 13-8-2 and 13-8-2.1 will deter-
mine whether this area of law will continue to be a hot-bed of dispute or
will stabilize to provide the certainty in business that is desirable.

• 102. Oran, 194 Ga. App. at 521, 390 S.E.2d at 881 (quoting Liberty Life, 258 Ga. at 809,
375 S.E.2d at 223).
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