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I. INTRODUCTION

If "[t]he history of liberty has largely been the history of the obser-
vance of procedural safeguards,"' then 1990 should be regarded as a fine
year in the history of liberty. In this year's rulings, the Eleventh Circuit
required the district courts to scrutinize in forma pauperis complaints
carefully before dismissing them as frivolous' and demanded that pro se
parties receive express written notice that they must file affidavits in re-
sponse to a motion for summary judgment.3 The Eleventh Circuit was
also unusually receptive this year to claims by nonresident defendants
that the court's exercise of personal jurisdiction over them would violate
due process.4 However, in apparent acknowledgment that too much pro-
cedure may be liberty's enemy, the Eleventh Circuit upheld district court
decisions limiting the scope of discovery' and limiting the types of issues
that can be raised in an action to confirm an arbitration award.6

II. POWER OF THE FEDERAL COURTS

A. Subject Matter Jurisdiction

There are three types of challenges to federal subject matter jurisdic-
tion under Federal Rule of Civil Procedure 12(b)(1), and the district
courts must apply a different standard in deciding each type, the Elev-
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enth Circuit proclaimed in Lawrence v. Dunbar.7 In Lawrence the Elev-
enth Circuit defined the types of challenges and standards to be used in
deciding each type as follows: (1) a "facial attack" on subject matter ju-
risdiction is decided by referring to the complaint, and taking its allega-
tions as true;8 (2) a "factual attack" that does not implicate the merits of
the action is decided by referring to and weighing evidence, without con-
struing the facts in favor of plaintiff;' and, (3) a "factual attack" inextri-
cably intertwined with the merits of the action is decided in the same
manner as a motion for summary judgment. 10

Lawrence arose from an auto accident involving a car driven by plain-
tiff, Lawrence, and a car driven by Dunbar, a government employee.
Plaintiff filed a negligence action in the federal court alleging jurisdiction
under the Federal Tort Claims Act.1" The government moved the court to
dismiss the action pursuant to Federal Rule of Civil Procedure 12(b)(1),
contending that the district court lacked subject matter jurisdiction be-
cause Dunbar was not acting as a government employee at the time of the
accident.1" Although Dunbar admitted that he had been to a DEA Christ-
mas party and that he had been drinking, both plaintiff and he contended
that he was acting within the course and scope of his employment at the
time of the accident. The district court, relying on an affidavit by Dun-
bar's supervisor-who stated that Dunbar's attendance at the parties was
not within the scope of his government employment-dismissed the
case.'

3

The Eleventh Circuit vacated the dismissal, holding that the district
court should have applied the summary judgment standard of Federal
Rule of Civil Procedure 56.14 The court explained that attacks on jurisdic-
tion may be either "facial attacks" or "factual attacks." Facial attacks are
decided in a manner analogous to motions to dismiss under Federal Rule
of Civil Procedure 12(b)(6). Factual attacks, on the other hand, are de-
cided with reference to matters outside the pleadings. 15 If the factual at-
tack does not implicate the merits of the action, the district court is free
to weigh the evidence and "'satisfy itself as to the existence of its power

7. 919 F.2d 1525 (1Ith Cir. 1990).
8. Id. at 1529.
9. Id.

10. Id. at 1530.
11. Ch. 753, Title IV, 60 Stat. 842 (codified as amended at 28 U.S.C. §§ 1346(b) and 2671

(1988)).
12. 919 F.2d at 1527.
13. Id.
14. Id. at 1530.
15. Id. at 1529.
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to hear the case.' "1 However, when the jurisdictional issue is "inextrica-
bly intertwined" with the merits of the lawsuit, the "'proper course of
action . . . is to find that jurisdiction exists . . . deal with the objection
as a direct attack on the merits of the plaintiff's case...' ,1 and apply a
summary judgment standard.18

In Lawrence resolution of the issue of whether Dunbar was acting
within the scope of his employment would determine both the jurisdic-
tional issue and a necessary element of the tort claim. Therefore, the dis-
trict court should have dealt with the issue on its merits and afforded the
nonmoving party the "full panoply of protections afforded the party op-
posing [a motion for summary judgment]."'

In McGinnis v. Ingram Equipment Co.,20 the Eleventh Circuit faced
another attack on subject matter jurisdiction that was intertwined with
the merits of the action. Defendant in a race discrimination action argued
that the federal court lacked jurisdiction under 42 U.S.C. § 1981 to hear
claims of racially discriminatory working conditions, demotion, failure to
promote, or discharge.21 Defendant argued that the court lacked jurisdic-
tion because the United States Supreme Court declared in Patterson v.
McClean Credit Union2 2 that these claims were not actionable under 42
U.S.C. § 1981.

The Eleventh Circuit rejected defendant's arguments, holding that the
test of federal jurisdiction is "not whether the cause of action is one on
which the claimant can recover. 2

3 Unless the federal claim is frivolous or
"immaterial and made solely for the purpose of obtaining federal jurisdic-
tion," the proper course is to find jurisdiction exists and deal with the
objection as a direct attack on the merits.2 ' In this case, the claims were
tried before the decision in Patterson was issued. Accordingly, the Elev-
enth Circuit decided that the claims were not patently without merit so

16. Id. (quoting Williamson v. Tucker, 645 F.2d 404, 412-13 (5th Cir.), cert. denied, 454
U.S. 897 (1981)).

17. Id. (quoting Williamson, 645 F.2d at 415).

18. Id. at 1530.
19. Id. These protections include written notice of the. court's intent to treat the motion

as a motion for summary judgment. See infra notes 117-24.

20. 918 F.2d 1491 (11th Cir. 1990).

21. Id. at 1493. 42 U.S.C. § 1981 "prohibits racial discrimination in the making and en-
forcement of private contracts." Runyon v. McCrary, 427 U.S. 160, 168 (1976).

22. 491 U.S. 164 (1989).
23. 918 F.2d at 1494.

24. Id.
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as to deprive the court of jurisdictions and that defendant had waived its
right to argue that the complaint failed to state a claim."

B. Personal Jurisdiction.

This year, as in previous years, the Eleventh Circuit continued to ex-
plore the quantity and quality of contacts necessary to establish "mini-
mum contacts" for purposes of exercising jurisdiction over nonresident
defendants."7 In an age of electronic communication and high speed
travel, the trend in minimum contacts analysis has been toward holding
less extensive contacts to be minimally sufficient to support the exercise
of personal jurisdiction.2' This year, however, the Eleventh Circuit de-
cided in a surprising number of cases that defendants lacked sufficient
minimum contacts with the forum state to satisfy due process. This year's
cases, emphasize that minimum contacts may not be made by chance or
by the actions of some third party that is not under defendant's control.

A case involving contacts. made by chance is Charlie Fowler Evangelis-
tic Association v. Cessna Aircraft Co.,2" a negligence action against a Mis-
sissippi corporation that repaired a Cessna airplane shortly before it
crashed in Florida. The only contacts the Mississippi corporation had
with Florida were that the repair service was listed in a regional aviation
directory and that the repairman knew the plane was on its way to Flor-
ida. The Eleventh .Circuit decided that the corporation had not purpose-
fully directed its activities at Florida residents.'0 Its connection with Flor-
ida was purely "happenstance" and "fortuitous" and would not support
the exercise of jurisdiction.' 1

25. Id.
26. Id. at 1497. In a dissenting opinion, Senior Circuit Judge Hill wrote that a claim that

does not raise a litigable federal issue is not sufficient to invoke federal question subject
matter jurisdiction. Id. at 1498-99. He wrote that the decision in Patterson rendered plain-
tiff's claims frivolous. Id.

27. A court's exercise of jurisdiction over a nonresident must comport with the due pro-
cess guarantee of the federal constitution. See International Shoe v. Washington, 326 U.S.
310, 316 (1945). Due process requires that defendant purposefully established "minimum
contacts" with the forum state. Id. The determination of whether a particular defendant has
sufficient "minimum contacts" with the forum state to support the court's exercise of juris-
diction is made on a case by case basis. Id.

28. See, e.g., Complete Concepts, Ltd. v. General Handbag Corp., 880 F.2d 382 (11th Cir.
1989); see also Cable/Home Communication Corp. v. Network Prods., Inc., 902 F.2d 829,
858 (11th Cir. 1990). "In our technologically sophisticated world permitting interstate busi-
ness transactions by mail, wire and satellite signals, physical presence by the non-resident
defendant is not necessary for personal jurisdiction in the forum state."

29. 911 F.2d 1564 (11th Cir. 1990).
30. Id. at 1565-66.
31. Id. at 1566-67.
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Similarly, in Jet Charter Service, Inc. v. Koeck s
3 an action involving

the sale of an airplane, defendant's contacts with the forum state were
insufficient to indicate that "it should expect to be haled into Florida's
courts over disputes that arise out of the sales transaction." 8 Defendant's
only contacts with Florida were two trips to Florida by its agent and an
agreement to issue a letter of credit to a Florida resident. These contacts
did not create a long term contractual relationship with the Florida
resident."

In another case, Madara v. Hall,"5 the Eleventh Circuit determined
that a performer who gave a single telephone interview for a magazine
article was not then subject to jurisdiction in every state where the maga-
zine was read."" Plaintiff attempted to analogize the case to Keeton v.
Hustler Magazine, Inc.,3 7 arguing that defendant had exploited the music
market in Florida by performing and selling his recordings there. The
Eleventh Circuit rejected the analogy, holding that plaintiff's action for
libel did not arise from the performances and record sales in Florida."
Instead, the action arose from the magazine article, which defendant did
not publish or distribute. Defendant could not be subject to suit in any
jurisdiction that the publisher might choose to send the magazines.3s

The dissemination of information by a third party made a critical dif-
ference in another decision on personal jurisdiction this year. In Chery v.
Bowman,'4 the manager of a fruit company sought to hire foreign workers
to pick apples. Federal law required him to receive certification from the
Department of Labor that domestic laborers were not available. He there-
fore filed two requests for workers. The Department of Labor forwarded
the requests to several locations, including Florida. Migrant workers from
Florida responded to the requests and came to Virginia to work, were
fired, and eventually filed an action in Florida for breach of contract and
violation of federal laws protecting migrant workers.'" In deciding the em-
ployer was not subject to suit in Florida, the Eleventh Circuit stressed
that it was the Department of Labor-not defendant--who sent the let-

32. 907 F.2d 1110 (11th Cir. 1990).
33. Id. at 1114.
34. Id.
35. 916 F.2d 1510 (l1th Cir. 1990). This case also contains an excellent summary and

review of the procedures and standards applicable to a motion to, dismiss for lack of per-
sonal jurisdiction

36. Id. at 1519.
37. 465 U.S. 770 (1984).
38. 916 F.2d at 1518.
39. Id. at 1519.
40. 901 F.2d 1053 (11th Cir. 1990).
41. Id. at 1054-55.
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ters to Florida. Thus, there were no actions "by the defendant himself
that creat[ed] a 'substantial connection' with the forum State."'

C. Mootness

An action brought under the Clean Water Act ("CWA")' s is not mooted
by defendant's coming into compliance with the CWA if the violations are
on-going at the time the suit is filed, the Eleventh Circuit held in Atlan-
tic States Legal Foundation, Inc. v. Tyson Foods, Inc.4 The case arose

,when the Atlantic States Legal Foundation, Inc. ("ASLF") brought a citi-
zen's suit to stop water pollution caused by Tyson Foods, Inc. ("Tyson").
The ASLF alleged violations of the CWA and sought injunctive relief and
penalties. The district court granted Tyson's motion for summary judg-
ment on the ground that during the pendency of the case, Tyson had
brought itself into compliance with the CWA, making plaintiff's claims
moot.

4

The Eleventh Circuit reversed, rejecting Tyson's argument that the ac-
tion for penalties was moot under the rule of Gwaltney of Smithfield,
Ltd. v. Chesapeake Bay Foundation, Inc.,46 which held that the Clean
Water Act does not confer federal jurisdiction over citizen's suits for
"wholly past" violations.'7 In rejecting the argument, the court stated:
"[Flor purposes of assessing a plaintiff's allegations of on-going violations,
the court must always look to the date the complaint was filed.' 4

8 Once
jurisdiction under the CWA is established, it does not evaporate when the
claims for injunctive relief have become moot. The court noted that civil
penalties may be a significant deterrent against future violations and de-
cided that if plaintiff's allegations of on-going violations are sufficient to
invoke jurisdiction, the claims for penalties are not mooted when defend-

42. Id. at 1055 (quoting Burger King Corp. v. Rudzewicz, 471 U.S. 462, 475 (1985)) (em-
phasis in original). For contrast to the cases reviewed in this section see Cable/Home Com-
munication v. Network Prods., Inc., 902 F.2d 829 (11th Cir. 1990) in which the Eleventh
Circuit upheld the exercise of jurisdiction over a company that participated in pirating pay
television services and marketed its "pirate chips" in the forum state. Cable/Home also pro-
vides an excellent statement of the factors to be considered in deciding a motion to dismiss
for lack of personal jurisdiction. Id. at 854-59.

43. Pub. L. No. 92-500, 86 Stat. 884 (1972) (codified as amended at 33 U.S.C. § 1251-
1376 (1988)).

44. 897 F.2d 1128 (11th Cir. 1990).

45. Id. at 1131.
46. 484 U.S. 49 (1987).

47. 897 F.2d at 1133.
48. Id. at 1134.
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ant comes into compliance with the CWA." Of course, plaintiff must be
able to prove the violations before penalties will be imposed."

D. Abstention Doctrines

Two cases decided this year explain when a federal action should be
dismissed in deference to an on-going state court action. In Redner v.
Citrus County, Florida,1 the Eleventh Circuit discussed the application
of the. Younger doctrine, which prevents a federal court from exercising
jurisdiction for the purpose of restraining state criminal proceedings." In
American Bankers Insurance Co. v. First State Insurance Co.,"3 the
Eleventh Circuit reversed the dismissal of the federal suit, explaining that
when no state criminal proceedings are at stake a federal action should be
dismissed in deference to a parallel state civil action only in exceptional
circumstances. 4

Redner arose as an action challenging the constitutional validity of two
Citrus County ordinances regulating the adult entertainment business.
Plaintiff, Joe Redner, had been arrested twice under one of the ordi-
nances. He sought declaratory relief and an injunction against futureen-
forcement of the ordinances. The district court dismissed the action, cit-
ing the Younger abstention doctrine." The Eleventh Circuit agreed that
the challenge to the ordinance under which Redner was being prosecuted
must be dismissed." "[Als long as a federal challenge to a state statute or
local ordinance 'relate[s] to pending state proceedings, proper respect for
the ability of state courts to resolve federal questions presented in state
court litigation mandates that the federal court stay its hand.' "'f How-
ever, the court stated that abstention is the exception, not the rule.
Therefore, the court held the challenge to, the second ordinance, under
which no proceedings against Redner were pending, should not have been
dismissed. s

49. Id. at 1136-37.
50. Id. During the pendancy of the action, Tyson spent $2.5 million upgrading its waste-

water facilities, thereby coming into compliance with the Clean Water Act. The prayer for
injunctive relief was therefore moot. Id. at 1132.

51. 919 F.2d 646 (11th Cir. 1990).
52. The Younger doctrine derives from Younger v. Harris, 401 U.S. 37 (1971) and its

progeny, Hicks v. Miranda, 422 U.S. 332 (1975).
53. 891 F.2d 882 (11th Cir. 1990).
54. Id. at 886.
55. 919 F.2d at 648.
56. Id. at 651.
57. Id. at 649 (quoting Pennzoil Co. v. Texaco, Inc., 481 U.S. 1 (1987)).
58. Id. at 650.
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American Bankers Insurance Co.6" was a diversity action between two
insurance companies to determine the liability of the excess insurer. The
excess insurer moved the district court to dismiss the action on the
ground that an on-going action in the state court of New York was more
convenient for the parties and would avoid piecemeal litigation. The dis-
trict court granted the motion to dismiss."° The Eleventh Circuit re-
versed,61 citing Colorado River Water Conservation District v. United
States 2 and Moses H. Cone Memorial Hospital v. Mercury Construction
Corp.63 These two cases enumerate the factors to be considered in decid-
ing when to dismiss a federal action because of a parallel state action.
Following these cases, the Eleventh Circuit held the convenience of the
parties and the desire to avoid piecemeal litigation insufficient to create
an "exceptional circumstance" that would overcome the obligation of the
federal courts to exercise the jurisdiction given to them.'

III. SERVICE OF PROCESS

A. Methods of Serving Process

In Brink's Mat Limited v. Diamond," the Eleventh Circuit decided as
a matter of first impression that state law provisions for service of process
may be used to amplify the service provisions found in a federal statute."
This case involved a Racketeer Influenced and Corrupt Organizations Act
("RICO") 67 action brought against two foreign defendants. The RICO
statute contains a service of process provision authorizing service on de-
fendants in the United States, but says nothing about service on defend-
ants outside the United States.08 Plaintiff, unable to locate and serve one
of the defendants, asked the district court to designate substitute service
under Federal Rule of Civil Procedure 4(i). The district court dismissed
the action for ineffective service of process."' The Eleventh Circuit re-
versed, holding that under Federal Rule of Civil Procedure 4(e), a state
statute or rule can provide authority for service abroad, even when the

59. 891 F.2d 882 (11th Cir. 1990).
60. Id. at 883-84.
61. Id. at 886.
62. 424 U.S. 800 (1976).
63. 460 U.S. 1 (1983).
64. 891 F.2d at 885-86.
65. 906 F.2d 1519 (11th Cir. 1990).
66. Id. at 1522.
67. Pub. L. No. 91-452, 84 Stat. 941 (1970) (codified as amended at 18 U.S.C. §§ 1961-

1968 (1988)).
68. 906 F.2d at 1522.
69. Id. at 1521.
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federal court's jurisdiction arises solely through the existence of a federal
question.70 The court described the RICO service of process provision as
"permissive, not restrictive. '7 1 Absent restrictive service provisions in the
federal statute, state law may authorize effective service of process over
defendants abroad.7' Thus, in a RICO action, plaintiff may serve defend-
ants in a manner provided by state law or in the alternative methods
provided in rule 4(i).78

B. Waiver of Objection to Insufficient Service

In another issue of first impression, the Eleventh Circuit decided that a
technical defect in a summons does not excuse a defendant from the re-
sponsibility to respond. Therefore, a default judgment is not subject to
collateral attack based on a purely technical defect in the summons.
Under this rule, a defendant with actual notice of an action against him
risks waiving the defense of insufficient process by failing to respond.7 4

A third-party defendant in Sanderford v. Prudential Insurance Co.75
was served with a complaint and a summons containing standard lan-
guage directing him to answer "within - days after service of this sum-
mons .... ,,7 The number of days was not filled in. Defendant did not
respond to the complaint or subsequent motions. After a default judg-
ment was entered against him, he moved the district court to set aside
the judgment for lack of personal jurisdiction and insufficient service of
process. The district court denied the motion.77 The Eleventh Circuit af-
firmed, holding that a technical deficiency in a summons does not relieve
a recipient who has actual notice of the action against him from the duty
to respond.

7

[I]f a summons is in substantial compliance with [Federal Rule of Civil
Procedure 4(b)), ... and a defendant has not been prejudiced by the
defect in the summons, the defendant must raise his or her [Federal Rule
of Civil Procedure 12(b)(4)] defense by motion or in a responsive plead-

70. Id.
71. Id. at 1523.
72. Id.
73. Id. In a dissenting opinion, Senior Circuit Judge Aldisert asserted that the RICO

statute could have-but did not-provide for service on foreign defendant. He argued that
Congress intended the RICO laws to "deter conduct of individuals within the borders
of this country." Id. at 1524. He would not adopt what he termed the
"'Oops--I'm--sorry-but-Congress-forgot' method of statutory construction." Id.

74. Sanderford v. Prudential Ins. Co., 902 F.2d 897 (11th Cir. 1990).
75. 902 F.2d 897 (1th Cir. 1990).
76. Id. -at 899.
77. Id. at 899.
78. Id.
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ing, or risk having waived that defense if he or she waits until final de-
fault judgment has been entered.7 9

Because defendant had received a "multitude of notices" of the action
and had deliberately chosen not to act, the Eleventh Circuit held that
defendant had waived the defense of insufficiency of process.10

C. Interaction with Statute of Limitations

In Pardazi v. Cullman Medical Center,"1 the Eleventh Circuit held that
the ninety day statute of limitations for filing an action under Title VII
requires only that the complaint be filed within the ninety days. Service
of process may be effected after the expiration of the ninety days.82 In so
holding, the Eleventh Circuit reversed a summary judgment in favor of
an employer who did not receive service of process until eight months
after the expiration of the statute of limitations. The Eleventh Circuit
held that the date of filing the complaint-not the date of service of pro-
cess-is the critical date for deciding whether the statute of limitations
was satisfied. 8 The court further held that defendant waived its right to
object to late service of process by failing to raise the issue in a pre-an-
swer motion to dismiss.8 4

IV. DIscovERY

Although the scope of discovery allowed under Federal Rule of Civil
Procedure 26 is exceedingly broad, it is not without limits. Two cases de-
cided this term demonstrate that it is sometimes possible to avoid lengthy
and expensive discovery. In Earley v. Champion International Corp.,81
plaintiffs, in an age discrimination case, sought nationwide discovery con-
cerning the composition of their former employer's work force. The em-
ployer discharged plaintiffs during its nationwide reduction in force. 86

79. Id. at 900.
80. Id. at 900-01; see also Pardazi v. Cullman Medical Center, 896 F.2d 1313 (11th Cir.

1990) (objection to late service of process waived by failure to raise it in a pre-answer mo-
tion to dismiss).

81. '896 F.2d 1313 (11th Cir. 1990).
82. Id. at 1315-16.
83. Id.
84. Id. at 1317. Federal Rule of Civil Procedure 4 requires that service of process be

accomplished within 120 days after filing the complaint. The district court had ordered
plaintiff to show cause why the action should not be dismissed pursuant to rule 40), but
decided to keep the action on its docket as a matter of discretion even though plaintiff did
not demonstrate good cause for failing to serve process within the required time. 896 F.2d at
1314.

85. 907 F.2d 1077 (11th Cir. 1990).
86. Id. at 1079-80.
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The Eleventh Circuit upheld the district court's denial of plaintiffs' mo-
tion .to compel, holding that because the decision to discharge plaintiffs
was made at a local level, "discovery on intent may be limited to the
employing unit."67

In another age discrimination suit, Patterson v. United States Postal
Service," the Eleventh Circuit upheld the district court's decision to stay
discovery pending the outcome of defendant's motion to dismiss or for
summary judgment."s Plaintiff alleged the Postal Service's maximum age
limit for appointment to the position of Postal Inspector violated the Age
Discrimination in Employment Act (the "Act").' 0 The Postal Service filed
a motion to dismiss or for summary judgment on the ground that its age
limit rule was an exception to the Act. The Postal Service also moved the
court to stay discovery pending a ruling on the motion. The district court
granted the motion to stay discovery and entered summary judgment in
favor of the Postal Service." On appeal, the Eleventh Circuit held that
the stay was appropriate since "further discovery was not likely to pro-
duce a genuine issue of material fact."92 Summary judgment is usually
delayed until discovery is complete."1 In this case, however, when entry of
summary judgment depended on a matter of statutory construction, it
was not necessary to engage in discovery.

V. DISMISSALS

A. Frivolous Complaints

This year the Eleventh Circuit struggled with the standard for dis-
missing in forma pauperis complaints under 28 U.S.C. § 1915(d).' The
statute allows the district court, on its own motion, to dismiss any "frivo-

87. Id. at 1084 (citations omitted).
88. 901 F.2d 927, 929 (lth Cir. 1990).
89. Id. at 929.
90. Pub. L. No. 90-202, 81 Stat. 602 (1967) (codified as amended at 29 U.S.C. §§ 621-634

(1988)).
91. 901 F.2d at 928-29.
92. Id. at 929.
93. See Burns v. Gadsden State Community College, 908 F.2d 1512, 1520 (11th Cir.

1990) in which the Eleventh Circuit reversed summary judgment in favor of a defendant,
holding that the district court should have delayed its decision on the merits of the sum-
mary judgment motion on an age discrimination claim until defendants had responded to
plaintiff's interrogatories. The Eleventh Circuit opined that "defendants' responses could
have a direct bearing on plaintiffs ability to counter defendants' motion ...... Id. at 1520.
In Burns, where the question was whether plaintiff had presented enough facts to create a
prima facie case, entering summary judgment when discovery was incomplete was
inappropriate.

94. 28 U.S.C. § 1915 (1988).
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lous" in forma pauperis complaint before it is served on defendant." For-
merly, the Eleventh Circuit had held in Harris v. Menendez" that a com-
plaint, legally sufficient to state a claim for relief, could nevertheless be
dismissed as frivolous if the "plaintiff ha[d] little or no chance of suc-
cess." 7 However, in Neitzke v. Williams," the United States Supreme
Court held a section 1915(d) dismissal should be ordered only when the
claims "lack[] even an arguable basis in law." 99 Thus, a complaint that
might not survive a motion to dismiss under Federal Rule of Civil Proce-
dure 12(b)(6) might be sufficient for the purposes of section 1915(d).100

Under the Neitzke standard, a court may dismiss factual allegations as
frivolous if they are "clearly baseless;" legal theories are frivolous if they
are "indisputably meritless."''

Interestingly, the cases reported this term do not agree as to whether
the rule of Menendez endures after Neitzke. In Battle v. Central State
Hospital,' the Eleventh Circuit described the section 1915(d) standard
for dismissal as "more restrictive"' 03 than the Federal Rule of Civil Pro-
cedure 12(b)(6) standard, but declined to discuss whether Menendez was
reconcilable with Neitzke.'0 4 In Prather v. Norman,"' the Eleventh Cir-
cuit stated clearly that Menendez "is no longer correct."' 0 However, in
Moreland v. Wharton"'0 and Clark v. Georgia Pardons & Paroles
Board,0 8 the court found the two rules consistent. In Moreland and
Clark, the Eleventh Circuit advanced the position that some cases that
fail to state a claim may have an arguable basis in the law, while other
cases that do state a claim under Federal Rule of Civil Procedure 12(b)(6)

95. Id. See, e.g., Herrick v. Collins, 914 F.2d 228 (11th Cir. 1990). "Section 1915 repre-
sents a balance between facilitating an indigent person's access to the courts and curbing
the potentially vast number of suits by such persons, who, unlike those who must pay in
order to litigate their claims, have no economic disincentives to filing frivolous or malicious
suits .... Id. at 229. If the court requires an indigent plaintiff to pay a partial filing fee,
the court must treat the complaint in the same manner as a complaint that was not filed in
forma pauperis. Id. at 230. In these cases the court must issue the summons upon payment
of the partial filing fee. Id.

96. 817 F.2d 737 (11th Cir. 1987).
97. 817 F.2d at 740.
98. 490 U.S. 319 (1989).
99. Id. at 329.

100. Id.
101. Id.
102. 898 F.2d 126 (11th Cir. 1990).
103. Id. at 128.
104. Id. at 127.
105. 901 F.2d 915 (11th Cir. 1990).
106. Id. at 918.
107. 899 F.2d 1168 (11th Cir. 1990).
108. 915 F.2d 636 (11th Cir. 1990).
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may nonetheless be frivolous.'" According to Clark, the existence of an
affirmative defense, previous unsuccessful litigation of an identical claim,
or even a history of unmeritorious litigation by the plaintiff are examples
of situations that might justify a section 1915(d) dismissal,"0 even though
such cases could not be dismissed sua sponte under rule 12(b)(6).

In spite of their apparent disagreement, the cases reported this term
dealing with section 1915(d) dismissals bear this consistency: The district
court must exercise its discretion to dismiss only those cases lacking argu-
able merit. The Eleventh Circuit reversed the dismissal of complaints
containing prisoners' allegations of lack of treatment for a significant
health problem,"' administration of excessive medication," 2 combined
claims for habeas corpus and money damages," 3 and allegations of denial
of due process in consideration for parole.' 4 Following Neitzke, the Elev-
enth Circuit has taken new care to emphasize that the district courts
should not dismiss claims as frivolous until: (1) the court has conducted
"'sufficient inquiry' to determine whether the plaintiff's realistic chances
of ultimate success are slight;"" and, (2) the court has considered what
effect dismissal may have on an inmate's future ability to litigate habeas
corpus claims after exhausting state remedies." e

B. Notice of Conversion to Summary Judgment

In Jones v. Automobile Insurance Co.," 7 the Eleventh Circuit reiter-
ated its long standing interpretation of the Federal Rule of Civil Proce-
dure 56 notice requirement. According to Eleventh Circuit precedent, dis-
trict courts must give parties ten days notice before taking a summary
judgment motion under advisement." s Ten days notice is also required
before the court converts a rule 12(b)(6) motion into a motion for sum-
mary judgment."O In Jones the Eleventh Circuit explained that the trial
court has discretion to decide whether to consider matters outside of the
pleadings when ruling on a rule 12(b)(6) motion to dismiss.'20 If the judge

109. Moreland, 899 F.2d at 1170; 915 F.2d at 639-41 n.1.
110. 915 F.2d at 640-41 n.2.
111. 899 F.2d at 1170-71.
112. Battle v. Central State Hosp., 898 F.2d 126, 130 (11th Cir. 1990).
113. Prather v. Norman, 901 F.2d 915, 919 (11th Cir. 1990).
114. Sultenfuss v. Snow, 894 F.2d 1277, 1279 (11th Cir. 1990); 915 F.2d at 640.
115. 899 F.2d at 1171 (citing Harris v. Menendez, 817 F.2d 737, 740 (11th Cir. 1987)).
116. 901 F.2d at 919. In Prather the Eleventh Circuit held that a stay pending the out-

come of state habeas corpus proceedings was the appropriate manner to safeguard the in-
mate's rights. Id.

117. 917 F.2d 1528 (11th Cir. 1990).
118. Id. at 1532-33.
119. Id. at 1532.
120. Id. at 1531-32.
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does consider matters outside the pleadings, however, the court must give
the parties express notice of its intent to convert the motion into a mo-
tionfor summary judgment.2  Failure to give the required ten days no-
tice results in automatic reversal and remand.12

If the nonmoving party is not represented by counsel, as in Farred v.
Hicks,1ss the Eleventh Circuit is even more strict in its enforcement of
the notice requirement. When the nonmoving party is proceeding pro se,
the district court must specifically inform that party of the need to file
responsive affidavits and of the consequences of failure to respond.12 4

VI. JUDGMENT NOTWITHSTANDING THE VERDICT, NEW TRIAL

When a district judge concludes that a jury returned the wrong verdict,
the judge will often grant a motion for judgment notwithstanding the ver-
dict ("JNOV") and simultaneously grant a motion for new trial on the
condition that the new trial will take place only if the JNOV is reversed
on appeal. Because the district judge has more discretion to weigh the
evidence in deciding a motion for new trial than in deciding a motion for
JNOV, the decision on the motion for new trial will usually survive on
appeal. In Rixey v. West Paces Ferry Hospital, Inc.,"5 however, the Elev-
enth Circuit reversed both the JNOV and the conditional grant of a new
trial.126

In Rixey, a medical malpractice action, the Eleventh Circuit found sub-
stantial evidence to support the jury's finding of negligence and decided
that the district court had abused its discretion in granting the motion for
new trial.2 7 The Eleventh Circuit reasoned that a new trial should not be
granted unless the verdict is against the "'great-not merely the
greater-weight of the evidence.' ,128 Although the grant of a new trial is
reviewed under an abuse of discretion standard, the court must apply
that standard more stringently out of deference to the jury's fact finding
function.12

121. Id. at 1532.
122. Id. The Eleventh Circuit recognized a very limited exception to the strict notice

rule in Property Management & Invs., Inc. v. Lewis, 752 F.2d 599 (11th Cir. 1985). In Prop-
erty Management the record was clear that the nonmoving party knew of the conversion of
the motion and had nothing to add to the record. Id. at 606.

123. 915 F.2d 1530 (11th Cir. 1990).
124. Id. at 1534.
125. 916 F.2d 608 (11th Cir. 1990).
126. Id. at 617.
127. Id. at 616-17.
128. Id. at 611 (quoting Hewitt v. B.F. Goodrich Co., 732 F.2d 1554, 1556 (11th Cir.

1984)).
129. Id. at 612.
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VII. COSTS

The Eleventh Circuit held in Parkes v. Hall"0 that the "costs" to be
awarded pursuant to Federal Rule of Civil Procedure 68 are the same as
those included in 28 U.S.C. § 1920's "bill of costs," unless the substantive
law applicable to the particular cause of action expands the definition."'1
Rule 68 is designed to provide some incentive for plaintiffs to accept rea-
sonable offers of judgment. If a plaintiff refuses an offer of judgment prior
to trial and if the judgment finally obtained is not more favorable than
the offer, plaintiff must pay the costs incurred after the offer. 3 '

In Parkes, a diversity action arising out of an automobile accident, the
district court awarded costs beyond those allowable under 28 U.S.C. §
1920 against a plaintiff who had refused an offer of judgment."' The
Eleventh Circuit vacated the award, explaining that the United States
Supreme Court has imposed rigid controls on cost-shifting in federal
courts.' " The court noted that the substantive law applicable to plain-
tiff's cause of action did not provide for cost-shifting." 5 The court stated,
therefore, the only costs shifted to plaintiff under rule 68 are those enu-
meratedin 28 U.S.C. § 1920.

In another diversity action, Tanker Management, Inc. v. Brunson,""
the court included attorney fees as part of the costs to be shifted to plain-
tiff under rule 68.'"7 In Tanker an applicable Florida statute allowed at-
torney fees to be shifted "if the plaintiff unreasonably rejected either a
settlement offer or offer of judgment."' " The Eleventh Circuit rejected
plaintiff's argument that the Florida statute is procedural rather than
substantive."ss Finding no conflict between the Florida fee-shifting provi-
sion and rule 68, the Eleventh Circuit upheld the award of attorney
fees.1

4 0

130. 906 F.2d 658 (11th Cir. 1990).
131. Id. at 658-59.

132. See Fed. R. Civ. P. 68.
133. 906 F.2d at 658-59.
134. Id. at 659 (citing Crawford Fitting Co. v. J.T. Gibbons, Inc., 482 U.S. 437 (1987)

(relying upon Alyeska Pipeline Serv. Co. v. Wilderness Society, 421 U.S. 240 (1975))).
135. Id. at 660. See Marek v. Chesny, 473 U.S. 1 (1985) (attorney fees considered part of

costs in action brought under 42 U.S.C. § 1988).
136. 918 F.2d 1524 (11th Cir. 1990).
137. FLA. STAT. § 45.061 (1988).
138. 918 F.2d at 1528.

139. Id. at 1528-29.

140. Id. at 1529.
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VIII. COLLATERAL ESTOPPEL, RES JUDICATA

Dismissal of an action against a servant or agent bars subsequent litiga-
tion against the master or principal under a theory of respondeat superior
the Eleventh Circuit held in a case of first impression, Citibank, N.A. v.
Data Lease Financial Corp."' Claims against a principal are precluded
after the action against the agent is dismissed with prejudice, even if the
dismissal is the result of a settlement agreement that did not contemplate
adjudication of the liability of the principal.142

The case originated as an action by Citibank, N.A. ("Citibank") against
Data Lease Financial Corp. ("Data Lease"). Data Lease filed a counter-
claim against Citibank and a third party complaint against seven direc-
tors of Miami National Bank who acted as agents for Citibank. Data
Lease later entered into a settlement agreement with the directors. 43

Under the terms of the settlement, the directors agreed to pay Data
Lease $1,000,000; Data Lease agreed to dismiss all claims against the di-
rectors with prejudice. The agreement also stated that it would have no
effect on Data Lease's claims against Citibank.144 The district court then
dismissed the action against the directors with prejudice under Federal
Rule of Civil Procedure 41(a)(1).' 4 Later, the district court entered judg-
ment in favor of Citibank on the ground that dismissing the action
against the directors had the legal effect of barring Data Lease's claim
against Citibank, regardless of the intention of Data Lease and the seven
directors."

46

The Eleventh Circuit affirmed, explaining that all of the necessary ele-
ments for claim preclusion were present."17 Claim preclusion bars a subse-
quent lawsuit when there is a final judgment on the merits by a court of
competent jurisdiction and when the cause of action and the parties (or
their privies) are identical."6s In Citibank the court held that: (1) the dis-
missal pursuant to Federal Rule of Civil Procedure 41(a) operated as a
final judgment on the merits of the claims against the directors;' e (2)
there was no dispute that the district court had jurisdiction over the sub-
ject matter and the parties; 50 and, (3) the parties were identical because

141. 904 F.2d 1498, 1500 (11th Cir. 1990).
142. Id. at 1504-05.
143. Id. at 1500. Citibank was not made a party to the settlement agreement. Id.
144. Id.
145. Id.
146. Id.
147. Id. at 1500-01.
148. Id. at 1501.
149. Id. at 1501.02.
150. Id. at 1502.

[Vol. 421558



1991] TRIAL PRACTICE 1559

Citibank and its directors were privies.151 The court reasoned that vicari-
ous liability must be extinguished by a judgment on the merits in favor of
the primary obligor.16 Finally, an action based on vicarious liability is
necessarily identical to the underlying, action.153

The Eleventh Circuit went on to reject Data Lease's argument that a
consent judgment cannot have preclusive effect on claims that the parties
did, not intend to adjudicate on the merits. ' " The court explained that
consent judgments do not support issue preclusion, but do support claim
preclusion. "5 In this case, the claims had been adjudicated and were
therefore barred.ass

IX. ALTERNATIVE DISPUTE RESOLUTION

A. Agreements to Arbitrate

"Preclaim agreements"" 7 to arbitrate actions under section 10(b) of the
Securities Exchange Act of 193416 were not enforceable in the Eleventh
Circuit prior to 1987.' In 1987, however', the United States Supreme
Court, in Shearson/American Express, Inc. v.. McMahon,106 held that
preclaim agreements to arbitrate are enforceable.161 Moreover, agree-
ments to arbitrate are favored. 1 2 Federal law creates a presumption in
favor of arbitration.1

03 But in spite of the presumption in favor of arbitra-
tion, the Eleventh Circuit decided against compelling arbitration in two
significant cases this year.

In Stone v. E.F. Hutton & Co.,1 the Eleventh Circuit decided that a
party may waive its contractual right to arbitrate by engaging in pretrial

151. Id. at 1502-03. The Eleventh Circuit treated this as a matter of first impression.
152. Id. at 1503. Data Lease could not have taken a judgment against the directors with-

out the participation of Citibank. Thus, even though the directors paid Data Lease
$1,000,000 to dismiss the case, the dismissal was a judgment in favor of the directors.

153. Id.
154. Id. at 1504.
155. Id.
156. Id. at 1505.
157. A "preclaim agreement" to arbitrate is an agreement to arbitrate disputes that

might arise in the future. At the time of making the agreement, the parties are not in dis-
pute and do not know what the nature of possible future disputes may be.

158. Ch. 404, § 1, 48 Stat. 881 (1934) (codified as amended at 15 U.S.C. § 78 (1988)).
159. See Wolfe v. E.F. Hutton & Co., 800 F.2d 1032 (11th Cir. 1986).
160. 482 U.S. 220 (1987).
161. Id. at 225-27.
162. Id.
163. Goldberg v. Bear, Stearns & Co., 912 F.2d 1418, 1419 (11th Cir. 1990) (citing Moses

H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24-25 (1983)).
164. 898 F.2d 1542 (11th Cir. 1990).
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discovery.168 Stone involved an action for securities law violations that
was initiated before 1987, when the parties' contractual agreement to ar-
bitrate was not enforceable. In 1989, defendant filed a motion to refer the
action to arbitration citing the decision in McMahon. During the time
between the decision in McMahon and the motion, the parties had en-
gaged in extensive pretrial discovery.'" s The court reasoned that although
"'mere participation in discovery does not cause prejudice sufficient to
constitute a waiver,"1 17 prejudice could be inferred in this case because of
the "extent of discovery conducted.""' The court held defendant's re-
quest to refer the action to arbitration untimely and denied the motion.169

In Goldberg v. Bear, Stearns & Co., 70 the Eleventh Circuit construed
an agreement to arbitrate in favor of preserving plaintiff's right to litigate
in federal court.' 7' The agreement to arbitrate at issue in Goldberg con-
tained a clause that was written before the decision in McMahon. It
stated: "You understand that this Agreement to arbitrate does not consti-
tute a waiver of your right to a judicial forum where such waiver would be
void.., and specifically does not prohibit you from pursuing any claim
: * * in any court of competent jurisdiction.' 72 The Eleventh Circuit re-
jected defendant's argument that this clause served a notice function and
provided no substantive right.'73 The Eleventh Circuit held that plaintiff
had not forfeited the right to litigate in court,' 7

4 saying: "The courts are
not to twist the language of the contract to achieve a result which is fa-
vored by federal policy but contrary to the intent of the parties.' 7

B. Action to Confirm an Arbitration Award

In another decision impacting on the right to litigate in court, the Elev-
enth Circuit decided that the Federal Arbitration Act 76 rules limiting the

165. Id. at 1543.
166. Id. at 1543-44.
167. Id. at 1543 (citing Benoay v. Prudential-Bache Sec., Inc., 805 F.2d 1437 (11th Cir.

1986)).
168. Id. at 1544. The court did not cite any specific way in which plaintiff's legal position

had been prejudiced by the discovery.
169. Id.
170. 912 F.2d 1418 (11th Cir. 1990).
171. Id. at 1420-21.
172. Id. at 1419.
173. Id. at 1420-21.
174. Id. at 1421. In a dissenting opinion, Senior Circuit Judge Morgan wrote that the

last part of the last sentence of the agreement should be construed as a notice provision to
avoid rendering the preceding agreement to arbitrate as meaningless. Id. at 1422.

175. Id. at 1419-20.
176. See Ch. 392, § 1, 61 Stat. 669 (1934) (codified as amended at 9 U.S.C. §§ 1-14

(1988)). Section 9 explains the procedure for confirmation of an arbitration award; section



TRIAL PRACTICE

defenses to an action to confirm an arbitration award prevail over the
Federal Rules of Civil Procedure. 17

7 In Booth v. Hume Publishing, Inc.,17

defendant in an action to confirm an arbitration award sought to raise
certain counterclaims. Defendant did not argue that the counterclaims
were appropriate under the Federal Arbitration Act. Instead, defendant
asserted that, under Federal Rules of Civil Procedure 13 and 42, the dis-
trict court should have analyzed the claims to determine the most effi-
cient method- of resolving the claims between the parties. 1 7 The Eleventh
Circuit rejected defendant's argument, holding that "it would be inconsis-
tent with the language and purpose of the [Federal Arbitration] Act to
allow counterclaims under Rule 13, other than counterclaims that fall
within the specific defenses permitted under §§ 10 and 11 of the [Federal
Arbitration] Act."180 In proceedings to confirm an arbitration award, the
Federal Rules of Civil Procedure apply only where the Federal Arbitra-
tion Act is silent and only to the extent that they are consistent with the
language and purpose of the Federal Arbitration Act.101 The Eleventh
Circuit determined that allowing defendant to assert counterclaims which
are not enumerated in the Federal Arbitration Act would destroy the
summary nature of a proceeding to confirm an arbitration award and
would defeat the primary advantages of speed and finality that led to the
development of arbitration.12

X. JUDGES

A. Recusal

A district judge need not recuse himself because of prejudice deriving
from something learned by participating as the judge in the case, said the
Eleventh Circuit in McWhorter v. City of Birmingham.183 In Mc Whorter,
a civil rights action against the City of Birmingham, the judge granted a

10 enumerates the reasons a district court may vacate an arbitration award; and section 11
enumerates the reasons a district court may modify or correct an arbitration award.

177. Booth v. Hume Publishing, Inc., 902 F.2d 925, 930-31 (11th Cir. 1990).
178. 902 F.2d 925 (11th Cir. 1990).
179. Id. at 930-31.
180. Id. at 931.
181. Id.
182. Id. at 932-33. In Booth the Eleventh Circuit also confirmed binding Fifth Circuit

precedent relating to judicial enforcement of arbitration awards, Id. at 930. The court will
imply consent to judicial enforcement of an arbitration award when the parties contractu-
ally agree that arbitration will be "final" or "binding" and then fully participate in the
arbitration process. Id.; see also T & R Enters. v. Continental Grain Co., 613 F.2d 1272,
1278-79 (5th Cir. 1980).

183. 906 F.2d 674, 678 (11th Cir. 1990).
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motion for new trial based on improper argument by plaintiff's counsel.,"
Plaintiff moved the judge to recuse himself from hearing the retrial on
the grounds that his rulings in the first trial indicated prejudice against
plaintiff and that the judge was a friend and business partner of the
Mayor of the City of Birmingham.185 The Eleventh Circuit upheld the
judge's decision not to recuse, deciding that the judge's rulings in the case
did not demonstrate "pervasive bias" against plaintiff.16 Further, the
judge's friendship with the Mayor did not create an appearance of impro-
priety because the Mayor was not a party or witness in the case.' 87 Thus,
although judges no longer have a "duty to sit" and are required by the
recusal statute to resolve doubts in favor of disqualification, iO$ they still
have considerable discretion in deciding whether or not to recuse in a
given case.

B. Judge's Comments

In Wilson v. Bicycle South, Inc.,18 the Eleventh Circuit reaffirmed the
"time-honored, though little used, right and duty of a federal trial judge
,to comment on the evidence." 110 Plaintiff, in a products' liability action,
argued on appeal that the district court had improperly commented on
the evidence, pointing out derogatory information about her expert wit-
ness. " I The Eleventh Circuit gave its blessing to the judge's comments,
saying that "the trial judge is not a mere moderator, but is the governor
of the trial for the purpose of assuring its proper conduct . *.". ."" The
judge is free to comment on the evidence, as long as the judge also in-
structs the jury that they are the sole arbiters of the facts and are not
bound by his comments, and the judge's comments do not excite
prejudice that would preclude fair consideration of the evidence.198

184. Id. at 676.

185. Id.
186. Id. at 678-79.

187. Id. at 679.

188. 28 U.S.C. § 455(a) (1988); United States v: Kelly, 888 F.2d 732, 744-45 (11th Cir.
1989).

189. 915 F.2d 1503 (llth Cir. 1990).

190. Id. at 1508.

191. Id. at 1506 n.2.

192. Id. at 1508 (quoting Querica v. United States, 289 U.S. 466, 469 (1932)).

193. Id.
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XI. ArrORNEYS

A. Discipline

What standards of conduct apply to attorneys practicing in the federal
courts? In In re Finkelstein,'" the Eleventh Circuit addressed this ques-
tion and provided the cryptic answer: Attorneys must comply with stan-
dards enunciated in case law, in applicable court rules, and in the "'lore
of the profession' as embodied in the codes of professional conduct.","
The court noted, however, an attorney may not be suspended for unethi-
cal conduct "if responsible attorneys would differ in appraising the pro-
priety of that conduct." 1"

The case arose as an appeal from an order suspending Attorney James
Finkelstein from practicing in the federal courts of the Middle District of
Georgia for six months. The court suspended Finkelstein for unprofes-
sional conduct on the basis of a letter that Finkelstein, who represented
plaintiffs in a race discrimination case, wrote to defendant's general coun-
sel. The letter contained certain objectionable suggestions for settlement.
For example, Finkelstein indicated that if the parties did not reach a set-
tlement, he would contact union organizers and send them out to defend-
ant's plant. He also. reminded defendant of the harm that could be caused
by nationwide publicity of the case and mentioned that he had a friend
that was formerly a producer for the television show 60 Minutes.1 9 7

On review the Eleventh Circuit confirmed the inherent power of the
federal courts to admit and suspend attorneys. 1 "8 The court held, how-
ever, that although the state codes of professional conduct do not apply
to sanctions in the federal court, ' " the court must hold attorneys ac-
countable only to recognized standards .of professional conduct.2 1

0 In this
case, because Finkelstein did not have sufficient notice that his conduct
might lead to suspension, the court reversed the order of suspension.2

0'

B. Attorney Fees

Although state codes of professional conduct do not govern what sanc-
tions a federal court may impose for attorney misconduct, state law does
govern the rights and obligations incurred under a contract for attorney

194. 901 F.2d 1560 (11th Cir. 1990).
195. Id. at 1565 (quoting In re Snyder, 472 U.S. 634, 645 (1985)).
196. Id. (citing In re Ruffalo, 390 U.S. 544, 556 (1968)) (White, J., concurring).
197. Id. at 1562-63.
198. Id. at 1564.
199. See In re Snyder, 472 U.S. 645 n.6 (1985) (standards of conduct and sanctions im-

posed are matter of federal law).
200. 901 F.2d at 1564.
201. Id. at 1565.
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fees.202 This is so even though attorney fee disputes are often intertwined
with disputes regarding the ethics of the attorney's behavior. The court
addressed several matters involving both the interpretation of a contract
for attorney fees and the propriety of the attorneys' conduct in Sweeney
v. Athens Regional Medical Center.03 Most significantly, the Eleventh
Circuit gave its stamp of approval to fifty percent contingency fee
agreements.2'

In Sweeney plaintiff and her attorneys had entered into a fee agree-
ment that called for the attorneys to receive fifty percent of any award of
damages plus any court-awarded attorney fees. The agreement also called
for Sweeney to pay all expenses of litigation. After the parties reached a
settlement, Sweeney argued that fifty percent is an unconscionably large
percentage of the recovery.205 The Eleventh Circuit gave no indication as
to when a fifty percent fee might be "excessive," but simply deferred to
the district court's decision that the fee "did not appear excessive in view
of the peculiarities and difficulties of the case.' '

1" Highlighting the dearth
of case law on the enforceability of a fifty percent contingency fee agree-
ment, the Eleventh Circuit cited as authority two cases in which the issue
of the propriety of fifty percent contingency fees was not reached.20

XII. CONCLUSION

Evident 'in this year's decisions is the difficulty in striking a balance
between the protection of rights through procedural safeguards and the
assurance of speedy and efficient resolution of disputes. But even though
the Eleventh Circuit made some attempt this year to streamline litiga-
tion,20

8 the scales tipped toward observing procedural safeguards.2 09 With
litigation becoming ever more expensive and complex, with more and
more disputants turning to mediation and arbitration, and with the dis-
trict courts struggling with overloaded dockets, it will be interesting to
monitor whether the Eleventh Circuit continues to guard procedural safe-
guards with such care in the future.

202. Zaklama v. Mount Sinai Medical Center, 906 F.2d 650, 652 (11th Cir. 1990).
203. 917 F.2d 1560 (11th Cir. 1990).
204. Id. at 1569.
205. Id. at 1563-64.
206. Id. at 1569.
207. Id. See Rasmussen v. Nodvin, 174 Ga. App. 203, 205, 329 S.E.2d 542 (i985)

("neither of the provisions which appellant claims violates public policy is at issue here");
Zaklama v. Mount Sinai Medical Center, 906 F.2d 650 (11th Cir. 1990) (issue considered was
whether attorney had been discharged prior to earning the contingency).

208. See supra text accompanying notes 85-93, 177-83.
209. See supra text accompanying notes 94-124, 158-76, 7-26.
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