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This Article reports on significant decisions by the Court of Appeals for
the Eleventh Circuit during 1989 and 1990 in the area of securities regu-
lation. This Article also surveys decisions by the United States Supreme
Court during the period that affect Eleventh Circuit precedent.'

I. THE DEFINITION OF A SECURITY

In order to maintain a cause of action under the Securities Act of 1933
(the "Securities Act")2 and the Securities Exchange Act of 1934 (the "Ex-
change Act"),3 a plaintiff must be able to allege that the interest in dis-
pute is a "security." Section 2(1) of the Securities Act4 and section
3(a)(10) of the Exchange Act' define the term "security" in broad and
general terms to achieve the Congressional goal of protecting investors. 6
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1. Decisions of the Fifth Circuit Court of Appeals prior to October 1, 1981, are binding
on the Eleventh Circuit and serve as precedent until the Eleventh Circuit reverses en banc.
See Bonner v. City of Prichard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).

2. 15 U.S.C. §§ 77a-77bbbb (1990).
3. 15 U.S.C. §§ 78a-78kk (1990).
4. Securities Act § 2(1), 15 U.S.C. § 77b(1).
5. Exchange Act § 3(a)(10), 15 U.S.C. § 78c(a)(10).
6. United Hous. Found., Inc. v. Forman, 421 U.S. 837, 847 (1975); see also Holloway v.

Peat Marwick & Mitchell Co., 900 F.2d 1485 (10th Cir. 1990), cert. denied, 111 S. Ct. 386
(1990); H. Bloomenthal, The Supreme Court and Promissory Notes as Security, 12 SEC. &
FzD. CoRp. L. REP. 153 (1990); Quinn, After Reves v. Ernst & Young, When Are Certificates
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Reves v. Ernst & Young,' was the only significant decision during the
survey period which addressed the question of what constitutes a secur-
ity. In Reves the United States Supreme Court established a four-prong
test for ascertaining whether a promissory note should be treated as a
security. The decision resolved a split in the circuits over the test to be
used to make this determination.'

In Reves the Supreme Court noted that Congress enacted a broad defi-
nition of security "to encompass virtually any instrument that might be
sold as an investment."' The Court held that demand notes issued by an
agricultural co-operative were "securities" within the meaning of section
3(a)(10) of the Exchange Act. 10 The co-operative, which operated in Ar-
kansas and Oklahoma and had over 23,000 members, sold demand prom-
issory notes in an attempt to raise money to support general business
operations. No collateral or insurance secured the notes, which paid a va-
riable rate of interest that was adjusted monthly to exceed the rate of
interest paid by local financial institutions. The co-operative advertised
the notes as "investments" and offered the notes to members and non-
members over an extended period of time. Over 1,600 persons had pur-
chased notes worth $10,000,000 in 1984 when the co-operative filed for
protection under the federal bankruptcy laws."1

Arthur Young & Co. (the predecessor to Ernst & Young) audited the
co-operative's financial statements. A class of note holders alleged that
Arthur Young intentionally failed to comply with generally accepted ac-
counting principles in its audit of the co-operative. The investors argued
that Arthur Young's misvaluation of one of the co-operative's major as-
sets disguised the co-operative's insolvent condition. The investors pre-
vailed at trial on their claims that Arthur Young violated the anti-fraud
provisions of the Exchange Act and Arkansas' securities laws." The
Eighth Circuit reversed the trial court, however, after finding that the
demand notes were not securities.13

of Deposit "Notes" Subject to Rule 10b-5 of the Securities Exchange Act?, 46 Bus. LAw,
173-88 (1990),

7. 110 S. Ct. 945 (1990).
8. Id. at 950-51. The First, Seventh, and Tenth Circuits applied the investment versus

commercial test. The Second Circuit applied the family resemblance test and the Eighth
and District of Columbia Circuits apply the investment contract analysis. See infra notes
24-25 and accompanying text.

9. 110 S. Ct. at 949.
10. Id. at 953. The Court's reasoning in Reves should apply with equal force to deter-

mine whether a note is a security under section 2(1) of the Securities Act.
11. 110 S. Ct. at 948.
12. Id.
13. Id.
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On certiorari, the United States Supreme Court noted that the purpose
underlying both the Securities Act and the Exchange Act (collectively,
the "federal securities laws"), was the elimination of serious abuse in the
securities markets.14 To achieve this purpose, a broad definition of "se-
curity" was required to reach the "'countless and variable schemes de-
vised by those who seek the use of the money of others on the promise of
profits.' ,, The Supreme Court held that although Congress did not in-
tend for the federal securities laws to encompass all types of fraud, Con-
gress did intend to regulate "investments" regardless of how they are
structured or labeled by the parties involved.16 The Court stated that the
economic realities of a transaction, rather than the form and substance of
the transaction, should determine whether an instrument is a security.17

The Court rejected the argument that this type of examination would re-
quire a case-by-case analysis of every instrument and, therefore, was
unmanageable. 8

The Court explained that its 1985 decision in Landreth Timber Co. v.
Landreth'9 did not signal a departure, from the consideration of the eco-
nomic realities of what constitutes a security. In Landreth the Court held
that the sale of a business, through a stock transaction, involved the sale
of a security.20 Prior to Landreth, a number of courts had held that the
transfer of stock in connection with the sale of a business simply provided
the means of conveying the entity and did not involve the sale of a "se-
curity," per se, under the "economic reality" test.2 The Court stated
that-Landreth did not reject the "economic reality" approach, but rather,
reflected recognition that the purchase or sale of stock, even in a sale of

14. Id. at 949 (citing United Hous. Found., Inc. v. Forman, 421 U.S. 837, 847-48 (1975)).

15. Id. (quoting SEC v. W.J. Howey Co., 328 U.S. 293, 299 (1946) (The "Howey test"
characterizes certain nontraditional investments as investment contracts if there is (1) an
investment of money, (2) in a common enterprise, (3) with an expectation of profit solely
from the efforts of others.)).

16. Id. See, e.g., Marine Bank v. Weaver, 455 U.S. 551, 556 (1982); United Hous. Found.,
Inc. v. Forman, 421 U.S. 837, 848 (1975); Tcherepnin v. Knight, 389 U.S. 332, 336 (1967).

17. 110 S. Ct. at 949.

18. Id. (citing Landreth Timber Co. v. Landreth, 471 U.S. 681 (1985) (The Court deter-
mined that an instrument called "stock" with the characteristics normally associated with
stock is a security even in the sale of business context. The Eleventh Circuit had adopted
the sale of business doctrine, which the Supreme Court rejected in Landreth, in King v.
Winkler, 673 F.2d 342 (11th Cir. 1982)).

19. 471 U.S. 681 (1985).

20. Id. at 697.

21. See, e.g., Kaye v. Pawnee Const. Co., 680 F.2d 1360 (11th Cir. 1982); Chandler v.
KEW, Inc., 691 F.2d 443 (10th Cir. 1977); King v. Winkler, 673 F.2d 342 (11th Cir. 1982).
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business context, is an investment if the economic characteristics of stock
are involved.2

The Court in Reves also noted that Landreth was limited to transac-
tions involving the sale of stock and that notes, unlike stock, have a wide
variety of characteristics that depend to a large extent on the context of
the transaction in which the notes are issued.23 The Court reasoned that
although common stock is the "quintessence of a security" and its sale
likely involves an investment, notes are used in many settings not involv-
ing an investment.2 4

.'In Reves the Court discussed the tests that were adopted by the various
Circuits before rejecting the "investment contract" analysis 2 and the ma-
jority-held "investment versus commercial" test26 in favor of a modified
"family resemblance" test.27 Significantly, the Court held that the start-
ing point of the analysis required the presumption that every note is a
security.26 The Second Circuit used the same starting point and allowed
the issuer of a note to rebut the presumption that the note was a security
by showing that the note bore a strong family resemblance to one of the

22. Reves, 110 S. Ct. at 949. If "an instrument bearing the name 'stock' . is negotia-
ble, offers the possibility of capital appreciation, and carries the right to dividends contin-
gent on the profits of a business enterprise, [it) is plainly within the class of instruments
Congress intended the securities laws to cover." Id.

23. Id. (citing Landreth, 471 U.S. 681 (citing Securities Indus. Ass'n v. Board of Gover-
nors, FRS, 468 U.S. 137, 149-53 (1984))).

24. Id. at 950.
25. Id. at 950-51. The Court criticized the approach of the Eighth and District of Colum-

bia Circuits, which apply the "Howey test" to notes, stating that the "Howey test" is
designed for a completely different type of instrument. Id. (citing SEC v. W.J. Howey Co.,
328 U.S. 293 (1946); Arthur Young & Co. v. Reves, 856 F.2d 52, 54 (8th Cir. 1988)); see also
Baurer v. Planning Group, Inc., 669 F.2d 770 (D.C. Cir. 1981); Underhill v. Royal, 769 F.2d
1426 (9th Cir. 1985).

26. 110 S. Ct. at 951. The First, Seventh, Fifth, and Tenth Circuits have applied the
investment versus commercial test that examines the circumstances of a transaction to de-
termine that notes issued in an investment context are securities and notes issued in a con-
sumer or commercial context are not securities, Id. (citing Futura Dev. Corp. v. Center
Corp., 761 F.2d 33, 40-41 (1st Cir. 1985); McClure v. First Nat'l Bank, 497 F.2d 490, 492-99
(5th Cir. 1974); Hunssinger v. Rockford Business Credits, Inc., 745 F.2d 484, 488 (7th Cir.
1984); Holloway v. Peat, Marwick, Mitchell & Co., 879 F.2d 772, 778-79 (10th Cir. 1989),
cert. denied 111 S. Ct. 386 (1990)).

27. Id. The Second Circuit approach presumes that any note with a term of more than
nine months is a security. The court has developed a list of notes that are not securities and
the issuer may rebut the presumption that its note is a security by showing "that the note in
question 'bear[s] a strong family. resemblance' to an item on the judicially created list of
exceptions ... or convinces the court to add a new instrument to the list." Id. at 950 (citing
Exchange Nat'l Bank v. Touche Ross & Co., 544 F.2d 1126, 1137 (2d Cir. 1967); Chemical
Bank v. Arthur Anderson & Co., 726 F.2d 930 (2d Cir. 1984)).

28. Id. The Court did not reach the exception for notes with a term of less than nine
months.
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listed exceptions. Alternatively, the issuer could try to convince the court
to add a new category of exceptions to the list29 The Supreme Court,-
however, expanded the Second Circuit's list of exceptions approach with
a four-prong test to enable courts to identify the characteristics that
cause the categories of notes on the list to be characterized as nonsecuri-
ties.30 The first prong of the test requires an examination of the transac-
tion "to assess the motivations that would prompt a reasonable seller and
buyer to enter into it."' This prong examines the investment versus com-
mercial purpose of the transaction. 2 The second prong of the test re-
quires an examination of the "'plan of distribution' to determine whether
the note was an instrument in which there was 'common trading for spec-
ulation or investment.' "3 The third prong' requires an examination of
"the reasonable expectations of the investing public"8" (namely, whether
the investing public reasonably views the notes as securities). The final
prong requires an examination of the transaction to determine whether
some other factor makes the application of the federal securities laws
unnecessary.

6

After the application of the four-prong test, the presumption that the
note is a security may be rebutted if the instrument bears a strong family
resemblance to one of the enumerated categories that are not securities,
such as a note involved in consumer financing, secured by a home mort-
gage, secured by a lien on a small business or some of its assets, formaliz-
ing an open-account debt incurred in the ordinary course of business, or
evidencing loans by commercial banks for current operations.3 Alterna-
tively, if the instrument does not bear a similarity to an existing category,
another category may be added to the list if warranted after the applica-
tion of the standards of the four-prong test. 7

29. Id. at 950.
30. Id.
31. Id.
32. Id. See United Hous. Found., Inc. v. Forman, 421 U.S. at 851. If the seller entered

into the transaction to raise money for its business and the lawyer wanted to profit from the
interest, the instrument.has the aspects of a security. On the other hand, if the transaction
involved the purchase of assets or goods or advanced some similar purpose, the instrument
exchanged is less likely to be a security. 110 S. Ct. at 951.

33. 110 S. Ct. at 952 (citing SEC v. C.M. Joiner Leasing Corp., 320 U.S. 344, 351 (1943)).
34. Id. The Court stated that instruments will be labeled securities even if the economic

realities of the transaction do not suggest that the instruments are securities if the public
could reasonably expect that the instruments are securities. Id.

35. Id. The involvement of another regulatory scheme that would reduce the risks asso-
ciated with the instrument, would act to remove the instrument from the purview of the
Securities Acts. Id.

36. Id. (citing Exchange Nat'l Bank v. Touche Ross & Co., 544 F.2d 1126, 1138 (2d Cir.
1976); Chemical Bank v. Arthur Anderson & Co., 726 F.2d 930, 939 (2d Cir. 1984)).

37. Id.
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Applying this four-prong test to the demand notes in Reves, the Court
found that the buyer and seller had investment motives for entering into
the transaction."6 The co-operative offered and sold the notes to a broad
segment of the public, it publicly advertised the notes as investments,
and the issuance of the notes did not involve any regulatory or other risk-
reducing scheme which would make the application of the federal securi-
ties laws unnecessary.3'

Although the Court stated that the Reves test would not require the
courts to engage in a case-by-case analysis of notes,' 0 it seems likely that
the ambiguity of the first prong of the test will often require such an
analysis. The parties' motivations will be hard to categorize because'an
expectation of profit exists in virtually all business transactions, and a
business may not be able to fit its use of proceeds into the narrow catego-
ries discussed by the Court. The Court decided that issuing notes to raise
money for general business use or to finance substantial investment
would likely involve a security, but issuing notes to facilitate the purchase
and sale of a minor asset or to correct cash-flow problems would likely
involve a commercial, nonsecurity purpose." These distinctions do not
provide definite guidance and, in order to make this test manageable, the
lower courts will probably attempt to classify all business notes as securi-
ties and all consumer or personal notes as nonsecurities.

II. 'THE APPLICATION OF RULE 10b-5

A. Fraud on the Undeveloped Market

The primary cause of action under the federal securities laws for mis-
representation arises under rule 10b-5 of the Exchange Act.'2 Under rule
10b-5, a plaintiff must prove that he was induced to purchase or sell a

38. Id. at 952-55.
39. Id. The argument concerning the liquidity of demand notes failed to persuade the

Court of the elimination of risk. The Court also did not accept the argument that under
Arkansas' statute of limitations scheme demand notes mature immediately upon issuance
for statute of limitations purposes and therefore meet the exception for "any note ...
which has a maturity at the time of issuance of not exceeding nine months." Id. at 953
(citing 15 U.S.C. § 78c(a)(10) (1964)). The Court also dismissed the similar argument put
forth by Chief Justice Rehnquist in his dissent concerning the maturity of demand notes
under state laws. Id. at 954-55 (Rehnquist, J., dissenting). The Court argued that demand
could be made at any time before or after nine months and are not the type of short term
investments determined by Congress not to need the protection of the Securities Acts. Id. at
955.

40. Id. at 951.
41. Id. at 951-52.
42. SEC Employment of Manipulative and Deceptive Devices, 17 C.F.R. § 240.10b-5

(1990).
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security based on material misrepresentations or omissions by the other
side, which were made with scienter.' A plaintiff must also prove that
there is a causal relationship between the alleged misrepresentation and
the loss. 44

In class action securities litigation, defendants historically have argued
that a class should not be certified because reliance is an individualized
issue which predominates over the common questions of fact.'5 To over-
come this hurdle, plaintiffs began alleging that investors actually rely on
the integrity of the securities markets in setting the price of a security
and, therefore, reliance should be presumed .' This became known as the
"fraud on the market" theory of recovery.' 7 In 1988 in Basic, Inc. v. Lev-
inson,s the Supreme Court adopted the "fraud on the market" theory.'
The Court's decision in Basic arose in the context of a well established
market and, as a result, the Court did not address the propriety of
presuming reliance in undeveloped or thinly traded markets. Although
there was a substantial split of authority, the Fifth Circuit had adopted
the "fraud on the undeveloped market" test in Shores v. Sklar.56

Defendants in Ross v. Bank South, N.A.61 asked the Eleventh Circuit,
sitting en banc, to overrule Shores, which was still binding precedent.52 In
reaching its decision, the court held that the evidence presented in Ross
did not require it to address the continued validity of Shores.3 The court
upheld the district court's grant of summary judgment in favor of defend-

43. See Ernst & Ernst v. Hochfelder, 425 U.S. 185, 199-200 (1976).
44. Id.
45. See, e.g., Eisenberg v. Gagnon, 766 F.2d 770 (3rd Cir.), cert. denied sub nom. Was-

serman v. Eisenberg, 474 U.S. 946 (1985); Cameron v. E.M. Adams & Co., 547 F.2d 473 (9th
Cir. 1976); Esplin v. Hirschi, 402 F.2d 94 (10th Cir. 1968).

46. See Shores v. Sklar, 610 F.2d 235 (5th Cir. 1980), aff'd in part and rev'd in part, 647
F.2d 462 (5th Cir. 1981); Lipton v. Documation, Inc., 734 F.2d 740 (11th Cir. 1984), cert.
denied, 469 U.S. 1132 (1985); Panzirer v. Wolf, 663 F.2d 365 (2d Cir. 1981), cert. denied, 458
U.S. 1107 (1982); Blackie v. Barrack, 524 F.2d 891 (9th Cir. 1975), cert. denied, 429 U.S. 816
(1976).

47. See supra note 46 and accompanying text.
48. 485 U.S. 224 (1988).
49. Id. The "fraud on the market" theory allows a presumption of reliance on an open

and developed securities market to determine the price of stock through the investigation of
all available material information concerning the stock and the issuer of the stock. Material
misleading statements or omissions effect the price of the stock and act to defraud the pur-
chasers of such stock even though the individual purchasers did not directly rely on the
misleading statements or omissions. Id. at 245-46.

50. See supra note 46 and accompanying text.
51. 885 F.2d 723 (11th Cir. 1989).
52. Id. at 730.
53. Id.
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ants by concluding that plaintiffs failed to present any issue of genuine
fact concerning the marketability of the bonds."

The court analyzed the requirement of reliance under rule 1Ob-5" and
discussed the presumption of reliance if the requirement of actual reli-
ance would make recovery impossible." In Ross plaintiffs conceded that
they did not read the offering documents and did not rely on any material
misstatements or omissions in such documents. The court stated that,
under the Shores analysis, if an alleged fraud is so pervasive that the
bonds could not have been marketed absent such fraud, reliance is estab-
lished by the purchaser's reliance on the integrity of the market to pro-
vide only securities that are entitled to be marketed. The court deter-
mined that plaintiffs failed to meet the burden of proof required by the
first element of Shores," which required plaintiffs to produce facts suffi-
cient to show that the bonds in question "could 'not have been offered on
the market at any price' absent the fraudulent scheme." 8

Plaintiffs presented evidence that defendants raised occupancy fees af-
ter having been advised that occupancy fees for the proposed retirement
and medical center were as high as the market could bear. Plaintiffs also
demonstrated that certain of the pre-sales of units involved contracts to
friends and relatives of defendants and did not include deposits.5 The
court noted that the transaction had been restructured and determined
that the new structure of the project may have warranted the increased
occupancy fees.a0 The court also pointed out that the offering circular dis-
closed the nonbinding nature of pre-sale indications of interest. 1 After
analyzing the transaction, the. court held that plaintiffs had not demon-

54. Id.
55. Id. at 728. Plaintiff must show "(1) a misstatement or omission, (2) of a material

fact, (3) made with scienter [severe recklessness meets this standard in the Eleventh Cir-
cuit], (4) on which the plaintiff relied, (5) that proximately caused his injury." Id. (citing
Huddleston v. Herman & MacLean, 640 F.2d 534, 543 (5th Cir. Unit A 1981), rev'd on other
grounds, 459 U.S. 375 (1983)).

56. Id.
57. Id. at 729. "Under Shores, a plaintiff must show that: (1) the defendants knowingly

conspired to bring securities onto the market which were not entitled to be marketed, in-
tending to defraud purchasers, (2) [plaintiff] reasonably relied on the [blonds' availability
on the market as an indication of their apparent genuineness, and (3) as a result of the
scheme to defraud, [plaintiff] suffered a loss." Id. (quoting Shores v. Sklar, 647 F.2d at 469-
70 (footnote omitted)).

58. Id. at 729 (quoting Shores, 647 F.2d at 464 n.2).

59. Id. at 726.

60. Id. at 730.
61. Id. at 730-31. Fifty percent presales presented satisfactory evidence of the feasibility

of the project. Id. at 731.
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strated that the bonds could not have been marketed without false or
misleading statements.6s

In reaching its conclusion, the court focused on the factual distinctions
between Ross and Shores. The offering documents in Shores omitted im-
portant disclosures and incorporated a materially false and misleading fi-
nancial statement."8 The court determined that the offering circular in
Ross disclosed negative facts and such facts did not impact on the mar-
ketability of the bonds. 4

In a special concurrence, Circuit Judge Tjoflat criticized the majority
for failing to address the propriety of the fraud on the undeveloped mar-
ket, and stated that the decision in Shores "is fundamentally flawed and
should be overruled. ' 6" Judge Tjoflat concluded that the reliance on an
undeveloped market's integrity to prevent the issuance of unmarketable
securities is unreasonable."s He felt that the court in Shores failed to ana-
lyze whether the fraud on the market theory could be applied to an unde-
veloped market.7 Judge Tjoflat pointed out that the self-interest of par-
ties involved in the issuance of a security does not allow a' purchaser to
reasonably rely on one of such parties to prevent the security from enter-
ing the market.6e He noted that any purchaser relying on a primary mar-
ket to' exclude unmarketable securities is taking a great risk. 9

Circuit Judge Kravitch felt that the doctrine of stare decisis bound the
court to uphold Shores.0 In his dissent, Circuit Judge Clark stated that
Shores "simply recognizes a legitimate theory for protecting investors
from fraudulently marketed securities.' 1

Trial courts and practitioners alike eagerly awaited the Court's decision
in Shores since virtually every putative class action suit under rule 10b-5
involves a claim of fraud on the market. The uncertainty over the validity
and proper application of Shores made it difficult for the trial courts to
rule on motions for class certification and summary judgment. The deci-
sion in Shores also made it difficult for practitioners to assess and settle
this type of case. Unfortunately, the decision in Ross failed to provide the
guidance that is badly needed in this area. If anything, the divergent
opinions by the justices have left the area more confusing than before the

62. Id. at 731.
63. Id. (citing Shores, 647 F.2d at 465-66).
64. Id.
65. Id. at 733 (Tjoflat, J., specially concurring).
66. Id.
67. Id. at 739.
68. Id. at 740.
69. Id.
70. Id. at 745 (Kravitch, J., dissenting).
71. Id. at 748 (Clark, J., dissenting).
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decision in Ross. It now appears that any guidance will have to come from
the Supreme Court.

B. Proof of Scienter

In McDonald v. Alan Bush Brokerage Co.,7 the Eleventh Circuit deter-
mined that "unreasonableness does not meet the standard for scienter ''

17

required to maintain an action under rule 10b-57 and affirmed the dis-
trict court's grant of a motion for directed verdict in favor of the defend-
ant broker.7 In McDonald defendant advised plaintiff, an experienced in-
vestor, to purchase certain stocks, which later decreased in value .7

Although the stocks did not achieve plaintiff's stated investment goals,
the court found that plaintiff established only that defendant's recom-
mendations may have represented poor advice that could involve negli-
gence.7 The court reaffirmed that a claim under rule 10b-5 requires proof
of scienter which can be satisfied only by a showing of actual intent"8 or
severe recklessness.7' To prove severe recklessness plaintiff must show
that the alleged misrepresentations or omissions resulted from an "ex-
treme departure from the standards of ordinary care [which] present a
danger of misleading buyers" and that defendant either knew or should
have known such misrepresentations or omissions.80 A showing of mere
negligence will not suffice. The court held that the cases cited by plaintiff,
which required a reasonable basis for a broker's recommendations s' and
discussed common law fiduciary duties by a broker to his client, did not
provide a cause of action under rule 10b-5.2 Affirming the judgment for

72. 863 F.2d 809 (11th Cir. 1989).

73. Id. at 815.
74. SEC Employment of Manipulative and Deceptive Devices, 17 C.F.R. § 240.10b-5

(1990).
75. 863 F.2d at 815.
76. Id. at 810-13.
77. Id. at 815.
78. Id. at 814 (citing Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n.12 (1976)).
79. Id. (citing Woods v. Barnett Bank of Fort Lauderdale, 765 F.2d 1004, 1010 (11th Cir.

1985)).
80. Id. (quoting Broad v. Rockwell Int'l Corp., 642 F.2d 929, 961 (5th Cir.) (en banc),

cert. denied, 454 U.S. 965 (1981)).
81. Id. at 814 n.9 (citing Canizaro v. Kohlmeyer & Co., 370 F. Supp. 282 (E.D. La. 1974),

affd on other grounds, 512 F.2d 484 (5th Cir. 1975) (the requirement 'concerning reasona-
bleness was dictum and the case was decided before Hochfelder)).

82. Id. (citing Gochnauer v. A.G. Edwards & Sons, Inc., 810 F.2d 1042 (11th Cir. 1987)
(broker could fail to violate federal securities laws and still be liable under state common
law for breach of fiduciary duties)).
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defendant, the court found that defendant's actions did not approach the
level of culpability required to satisfy the severe recklessness standard.83

C. Rescission as an Appropriate Remedy

In Bruschi v. Brown," a case involving a broker and an inexperienced
investor, the Eleventh Circuit followed other circuits s and held that re-
scission is an available remedy in appropriate circumstances in actions
under rule 10b-5.86 The court previously allowed rescission in an action
decided on state law67 grounds against a defendant who was not the seller
of the securities but who played a substantial role in their sale.8s The
court decided that similar circumstances existed in Bruschi to allow re-
scission against the defendant-broker.89 In Bruschi the broker recom-
mended that plaintiff invest in a complex and risky security that was not
endorsed or offered by the broker's employer, Dean Witter, and the bro-
ker failed to disclose his involvement and sales commission arrangement
with the issuer, misrepresented the tax benefits of the investment, and
acted as plaintiffs "offeree representative."' 0 Although plaintiff failed to
read the offering circular containing information in conflict with the al-
leged oral misrepresentations of defendant, the court examined several
factors and decided that appellant's reliance on the alleged misrepresen-
tations was not unjustified as a matter of law. 1 The court found that
plaintiff alleged facts creating an issue concerning whether defendant's
misrepresentations related closely enough to plaintiff's losses to satisfy

83. Id. at 815. The court noted that appellant was an experienced investor and that the
options strategies were appropriate. Id. at 815 n.11.

84. 876 F.2d 1526 (11th Cir. 1989).
85. Id. at 1532 (citing Huddleston v. Herman & MacLean, 640 F.2d 534, 554 (5th Cir.

Unit A 1981), reuV'd on other grounds, 459 U.S. 375 (1983); Blackie v. Barrack, 524 F.2d 891,
909 (9th Cir. 1975), cert. denied, 429 U.S. 816 (1976); Chasins v. Smith, Barney & Co. 438
F.2d 1167, 1173 (2d Cir. 1970)).

86. Id.
87. Id. (citing Silverberg v. Paine, Webber, Jackson & Curtis, Inc., 710 F.2d 678, 687

n.15 (11th Cir. 1983)).
88. Id.
89. Id.
90. Id. at 1528.
91. Id. at 1529-30. Factors include: (1) sophistication and experience of investor, (2)

length of relationship between investor and broker, (3) investor's access to relevant informa-
tion, (4) any fiduciary relationship, (5) acts taken to conceal fraud, and (6) nature of misrep-
resentations. Id. (citing Kennedy v. Josephthal & Co., 814 F.2d 798, 804 (1st Cir. 1987);
Zobrist v. Coal-X, Inc., 708 F.2d 1511, 1516 (10th Cir. 1983); Nye v. Blyth Eastman Dillon &
Co., 588 F.2d 1189, 1197 (8th Cir. 1978); Straub v. Vaisman & Co., 540 F.2d 591, 598 (3rd
Cir. 1976); Hughes v. Dempsey-Tegeler & Co., 534 F.2d 156, 176-77 (9th Cir.), cert. denied,
429 U.S. 896, 897 (1976)).

1991] 1529



MERCER LAW REVIEW

the causation requirements of a rule 10b-5 action.9
2 The court discussed

the Supreme Court's direction in Bell v. Hood" to adjust remedies to
grant relief for federally protected rights and use any available remedies
for such relief.9"

In a special concurrence, Circuit Judge Cox argued that the traditional
measure of damages in a rule 10b-5 suit is the recovery of the out-of-
pocket loss.' 6 Judge Cox argued that the district court should determine
whether or not rescission is appropriate after considering the nature of
the relationship between the parties," the nexus between an investor's
loss and a defendant's wrongful -actions, 7 whether the investor would
have purchased the securities if the misrepresentations were not made,9"
and whether the investor demanded rescission and could return the
securities.9

The court's decision to allow rescission for a rule 10b-5 action brings
the Eleventh Circuit in line with several other circuits and is an extension
of the court's decision in Silverberg.100 The summary nature of the court's
ruling is troubling, however, because it fails to set forth the circumstances
under which rescission would be available. Applying a rescissionary ap-
proach to damages in all cases under rule 10b-5 would seriously under-
mine the role of loss causation. The court should adopt the factors
presented by Judge Cox in his concurrence to guide the district courts'
analysis of the availability of rescission in rule 10b-5 actions.

III. TRADER LIABILITY ON OPTIONs TRADING AcCOUNT

In Thomson McKinnon Securities v. Clark,101 the Eleventh Circuit re-
fused to allow a sophisticated and experienced trader to raise alleged vio-
lations of industry guidelines and his broker's internal policies as an af-
firmative defense- to the broker's action against the trader for
nonpayment of his account. 10 2 In Thomson McKinnon, the trader suf-
fered losses in his account due to the sharp decline in the stock market on
October 19, 1987 ("Black Monday"). The trader executed agreements
with the broker authorizing options trading, in which he acknowledged

92. Id. at 1531.
93. 327 U.S. 678 (1946).
94. 876 F.2d at 1532.
95. Id. (Cox, J., specially concurring).
96. Id. at 1533 (citing Huddleston, 640 F.2d at 554).
97. Id. (citing In re Fortune Sys. Sec. Litig., 680 F. Supp. 1360, 1369 (N.D. Cal. 1987)).
98. Id. (citing Kronfeld v. Advest, Inc., 675 F. Supp. 1449, 1455-56 (S.D.N.Y. 1987)).
99. Id. (citing Jordan v. Duff & Phelps, Inc., 815 F.2d 429, 440 (7th Cir. 1987)).

100. 710 F.2d 678 (11th Cir. 1983).
101. 901 F.2d 1568 (11th Cir. 1990).
102. Id. at 1571.
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the high risk of loss involved and agreed to reimburse the broker for any
liabilities incurred by the broker with respect to margin calls or require-
ments for additional collateral. The trader advised his broker that the
trader could not cover his Black Monday losses immediately and hoped to
recoup those losses by entering into new transactions. After advising the
trader that the market remained volatile, the broker nevertheless placed
the trader's order. The broker closed out the trader's account after the
trader incurred additional losses and failed to meet his margin call. 1"3

At trial, the trader argued that the broker violated rules of the Chicago
Board of Options Exchange which require a broker to use due diligence to
be aware of a client's financial condition, to maintain funds in a client's
account proportional to the level of trading and to follow just and equita-
ble trading principles.'" The agreements between the trader and the bro-
ker incorporated these rules.'05 The court decided that an experienced
trader who was knowledgeable about his financial condition and market
position cannot raise as a defense to nonpayment the failure of the broker
to observe exchange rules governing extension of credit.'"

Additionally, the trader argued that the broker violated internal poli-
cies concerning the extension of credit.'0 7 The court determined, however,
that the internal policies governing a broker's actions "do not rise to the
level of law or public policy."'' The court found that the trader expressly
waived any contractual terms, acting as a condition precedent to pay-
ment, by expressly requesting the broker to trade on his behalf.', Ac-
cordingly, the court affirmed the district court's grant of summary judg-
ment to the broker. 10

The decision in Thompson McKinnon confirms that, as a general mat-
ter, neither a claim nor a defense can be based on alleged violation of the
exchange rules or internal guidelines per se. Failure to comply with these
standards may still be relevant to proof 'of scienter, however, to the extent
that such standards are shown to represent the requisite degree of care in
the industry and to the degree that plaintiff is seeking to prove gross dis-
regard of that standard.

103. Id. at 1569-70.
104. Id. at 1570 (citing CHIc. BD. ExcH. R. 4.1, 9.7, and 12).
105. Id. at 1569-70.
106. Id. at 1570.
107. Id.
108. Id. at 1571 (citing Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Brooks, 548 F.2d

615 (5th Cir.) (per curiam), cert. denied, 434 U.S. 855, 898 (1977)).
109. Id. (citing Goldenberg v. Bache & Co., 270 F.2d 675, 681 (5th Cir. 1959)).
110. Id.

1991] 1531



MERCER LAW REVIEW

IV. DuTY TO DISCLOSE MATERAL FACTS TO EMPLOYEE/SHAREHOLDER

In Smith v. Duff and Phelps, Inc.,"' the Eleventh Circuit held that an
employer has a duty under rule 10b-5 to disclose certain material facts
before repurchasing the employee's stock."' A repurchase agreement be-
tween appellant and appellee required the employee to sell his stock to
his employer, upon his retirement, at the then-adjusted book value of the
shares, which amounted to $100 a share in December 1982 when appel-
lant retired. In 1985, after a proposed purchase of all of employer's stock
for between $1,700 and $2,000 a share failed to close, the employer estab-
lished a trust which purchased the remaining employees' stock for
$2,065.69 a share. s

Appellant claimed that the employer fraudulently coerced his retire-
ment by failing to disclose negotiations for the purchase of employer's
stock.114 The court discussed the Supreme Court's decision in Basic, Inc.
v. Levinson,"" which held that merger negotiations may constitute mate-
rial information even before an agreement-in-principle has been reached
concerning price and structure.11s In the present case, the court had to
determine whether the duty of the employer to disclose material informa-
tion affecting the price of its stock extended to an employee with a con-
tractual obligation to resell his stock upon retirement. 17

The court discussed the decisions of the Second,16 Sixth" s and
Eighth ' Circuits, which have adopted the "no duty to disclose ap-
proach," before deciding to follow the approach of the Seventh Circuit"1

111. 891 F.2d 1567 (11th Cir. 1990).
112. Id. at 1573.
113. Id. at 1568-69.
114. Id. at 1572.
115. 485 U.S. 224 (1988).
116. 891 F.2d at 1572 (citing Basic, Inc. v. Levinson, 485 U.S. 224 (1988)).
117. Id.
118. Ryan v. J. Walter Thompson Co., 453 F.2d 444 (2d Cir. 1971), cert. denied, 406 U.S.

907 (1972) (Company repurchased retiree's stock under a repurchase agreement before going
public with some of its shares. Second Circuit decided that company's plans to go public
had no effect on contractual resell requirement).

119. Toledo Trust Co. v. Nye, 588 F.2d 202 (6th Cir. 1978) (Corporate bylaws allowed
repurchase within 30 days of notice of death of employee-shareholder. Sixth Circuit decided
that company had no duty to disclose merger negotiations because shareholder had no con-
trol over event triggering repurchase).

120. St. Louis Union Trust Co. v. Merrill Lynch, Pierce, Fenner & Smith, Inc., 562 F.2d
1040 (8th Cir. 1977), cert. denied, 435 U.S. 925 (1978) (Corporation had option to repur-
chase stock after death. Eighth Circuit decided that company's failure to disclose its deci-
sion to go public did not indicate improper motive on part of company and was not a fraud-
ulent omission.).

121. Jordan v. Duff & Phelps, Inc., 815 F.2d 429 (7th Cir. 1987), cert. denied, 485 U.S.
901 (1988).
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that a voluntary decision to terminate employment is an investment deci-
sion requiring a company to disclose material information potentially af-
fecting the price of the employee's shares. 132'-

The court decided that the "no duty" cases could be distinguished on
the basis of control of the event triggering the repurchase obligations. 123

The court discussed the similarity between the employee-shareholder and
the public-shareholder holding stock for its potential increase in value."14

The court stated that fluctuations in stock prices are irrelevant if the em-
ployee dies or is terminated for cause and such fluctuations do not re-
quire disclosure because the employee has no control over those termina-
tion circumstances."' If, however, the employee decides to retire or
resign, this is an investment decision that requires the disclosure of infor-
mation material to, the timing of such retirement or resignation . 2

The court noted that closely-held corporations should not be allowed to
benefit through contractual buy-sell arrangements.13

7 The court decided
that corporations have a fiduciary duty not to require employees to con-
tract away their right to profit from their investment. 28 The court found
no justification for requiring employees to waive disclosure of material
information relating to an investment decision solely as a result of hold-
ing stock in their employer.1 29

V. STATUTE OF LIMITATIONS

Additionally, the court in Smith held that the applicable statute of lim-
itations for a claim under section 10(b) of the Exchange Act or rule 10b-
5130 promulgated thereunder is the statute applying to the most closely
analogous state law claim."' The court refused to adopt the approach of
the Third Circuit and examine analogous sections in the Exchange Act to
determine the applicable statute of limitations." 2 The court did not reach

122. Smith, 891 F.2d at 1573.
123. Id. at 1572.
124. Id. at 1573.
125. Id.
126. Id. at 1574.
127. Id.
128. Id. at 1575.
129. Id.
130. 17 C.F.R. § 240.10b-5 (1990).
131. 891 F.2d at 1570.
132. Id. at 1569 n.5 (citing In re Data Access Sys. Sec. Litig., 843 F.2d 1537 (3d Cir.) (en

banc), cert. denied sub nom. Vitiello v. I. Kahlowsky & Co., 488 U.S. 849 (1988)). The Su-
preme Court has granted certiorari in a Ninth Circuit case to resolve the dispute over
whether state or federal law should determine the applicable statute of limitation period in
section 10(b) and rule 10b-5 actions. Lampf, Pleva, Lipkind, Prupis & Petigrow v. Gilbert-
son, 111 S. Ct. 2773 (1991).
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the merits of the statute of limitations argument, and instead relied upon
the principle that it could not overrule the Eleventh Circuit's en banc
decision in this area.3 8 The court, however, decided that federal law
would determine when the statutory period begins to run;134 The court
determined that an issue of genuine fact existed concerning when appel-
lant knew or should have been aware of the fraudulently low price that he
received for his stock.18 5 The court declined to invoke the application of
the "fraudulent concealment" doctrine,186 finding that a claim of securi-
ties fraud under section 10(b) or rule 10b-5 involves concealment inherent
in the action.187

The Supreme Court has granted certiorari in Lampf, Pleva, Lipkind,
Prupis & Petigrow v. Gilbertson" s to determine the applicable statute of
limitations under rule 10b-5. In a decision rendered June, 1991,18 9 the Su-
preme Court adopted a one year/three year limitation period set forth in
section 9e of the Exchange Act.140 Under this approach, a plaintiff must
bring his claim within one year of discovery of the fraud and in any event
within three years of the violation. This approach will provide greater
certainty and eliminate the forum shopping that now exists.

VI. CONCURRENT JURISDICTION FOR RICO CLAIMS

In Tafflin v. Levitt,1" the United States Supreme Court held that state
courts have concurrent jurisdiction with the federal courts to hear civil
claims under the Racketeer Influenced and Corrupt Organizations Act
("RICO").3 4

2 The Court granted certiorari to review the Fourth Circuit's
affirmation of the district court's abstention to hear RICO claims and to
resolve a conflict among the federal courts of appeals and state supreme
courts.

148

The Court held that states have concurrent jurisdiction whenever their
respective constitutions allow them to take it unless exclusive federal ju-

133. 891 F.2d at 1570.
134. Id. at 1571.
135. Id. at 1572.
136. Id. at 1571 n.10. Defendant argued that appellant must prove defendant fraudu-

lently acted to prevent appellant's discovery of the fraud to toll the statute of limitations.
Id.

137. Id.
138. 111 S. Ct. 2773 (1991).
139. 111 S. Ct. 2773 (1991).
140. 15 U.S.C. § 78i(e) (1990).
141. 110 S. Ct. 792 (1990).
142. 18 U.S.C. § 1964(c) (1988); 110 S. Ct. at 795.
143. 110 S. Ct. at 794.
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risdiction is expressed or implied.14
4 The presumption of concurrent juris-

diction is rebuttable if the state courts have been divested of jurisdiction
"by an explicit statutory directive, by unmistakable implication from leg-
islative history, or by a clear incompatibility between state-court jurisdic-
tion and federal interests. ..145

The Court found that the permissive language of the RICO statute did
not support a statutory directive of exclusive federal jurisdiction. " An
examination of the legislative history revealed that Congress did not ex-
pressly consider the question of concurrent jurisdiction and foreclosed
speculation that Congress "unmistakably intended to divest state courts
of concurrent jurisdiction.""" The Court rejected petitioners' argument
that section 4 of the Clayton Act,148 containing language similar to RICO,
has been interpreted to provide exclusive federal jurisdiction.14' Although
the Court has used the Clayton Act to interpret RICO as allowing a pri-
vate cause of action'" and to borrow its statute of limitations period,15'
the Court felt that analogy to the Clayton Act was inappropriate for juris-
dictional issues.12

The Court considered the third-prong of the test from Gulf Offshore
which requires factors that are clearly incompatible with federal inter-
ests. s15 The Court noted that RICO claims are not crimes against federal
laws and result in remedial rewards rather than criminal sanctions, and
that most RICO cases have involved the assertion of state law viola-
tions.18' The Court also rejected arguments that concurrent jurisdiction

144. Id. at 795.
145. Id. (quoting Gulf Offshore Co. v; Mobil Oil Corp., 453 U.S. 473, 478 (1981)). In his

concurrence, Justice Scalia criticizes the majority decision for relying on dicta from Gulf
Offshore to create its three-prong test. Justice Scalia argued that congressional action,
rather than any implication gleaned from legislative history, is necessary to support the
implication that federal jurisdiction is exclusive in any area. Id. at 800-01 (Scalia, J.,
concurring).

146. Id. at 795-96. The statutory provision states that "[a]ny person ... may sue there-
for in any appropriate United States district court .... ." Id. (quoting 18 U.S.C. § 1964(c)
(1988)).

147. Id. at 796.
148. Ch. 323, § 4(a), 38 Stat. 730, 731 (1914) (current version at 15 U.S.C. § 15(a)

(1988)).
149. 110 S. Ct. at 796-97.
150. Id. at 797 (citing Sedima, S.P.R.L. v. Imrex Co., 473 U.S. 479, 489 (1985)).
151. Id. (citing Agency Holding Corp. v. Malley-Duff & Assocs., 483 U.S. 143, 152

(1987)).
152. Id.
153. Id.
154. Id. at 797-98. A report cited by the court indicated that 54.9% of all RICO cases

after the Court's decision in Sedima, 473 U.S. at 499, involved common law fraud and 18%
involved nonsecurities fraud or theft or conversion. 110 S. Ct. at 799 (citing Civil RICO
Rep., (BNA) No. 44, at 7 (Apr. 14, 1987)).
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would result in inconsistent interpretation and application of federal
criminal law and involve issues too complex for state courts to handle.'"
Although the procedural mechanisms of RICO have venue and service-of-
process provisions applicable only in federal courts, the Court believed
that these procedural mechanisms standing alone did. not illustrate in-
compatibilities with federal interests.1" The Court noted that state courts
will be guided by federal court interpretations of relevant federal criminal
laws, and that state court decisions would be subject to direct review by
the Court.'67

Given the breadth of RICO, investors who were previously required to
assert securities claims in federal court will, in effect, be able to bring
such claims in state court by asserting such claims as predicate acts under
RICO. As a result, the state courts will be required to interpret and apply
federal securities laws. As the "fraud on the market" cases illustrate,
there are substantial differences among the circuit courts over the appli-
cation of the federal securities laws. This confusion will be compounded
by allowing the state courts to enter the arena.

VII. CLASS ACTION PROCEDURE

In Shores v. Sklar,15" ("Shores II") the Eleventh Circuit Court of Ap-
peals decided that a plaintiff consenting to a settlement and the entry of
a judgment reflecting such settlement must reserve the right to appeal
the denial of class certification.15 Although the Fifth Circuit previously in
Shores v. Sklar'" ("Shores I") adopted the "fraud on the undeveloped
market" theory,16' the district court on remand refused to certify a class
of bondholders finding "no identifiable class, no adequate class represen-
tation, and an absence of numerosity and typicality.""'

Shores accepted a settlement offer on his individual claim and the
court entered a final judgment. Shores filed a notice of appeal from an
order denying class certification.'6 8 The court found that Shores con-
sented to the settlement not only in his individual capacity but in his
capacity as the representative of the putative class.' 6' Shores did not re-

155. 110 S. Ct. at 798-99.
156. Id. at 799.
157. Id. at 798-99.
158. 885 F.2d 760 (11th Cir. 1989).
159. Id. at 761.
160. Shores v. Sklar, 647 F.2d 462 (5th Cir. 1981) (en banc), cert. denied, 459 U.S. 1102

(1983).
161. 647 F.2d at 470-71.
162. 885 F.2d at 762.
163. Id.
164. Id. at 763.
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serve the right to appeal any claims and accepted a settlement offer in
the "action."1 5 The court noted that Shores' argument conflicted with
the principle that interlocutory orders merge into the final judgment.,"

In his special concurrence, Circuit Judge Johnson agreed that Shores
had to expressly reserve his right to appeal the denial of class certifica-
tion.' 07 Judge Johnson, however, argued that the entry of judgment
should affect only Shores' right to appeal and not the rights of the class
members to appeal such denial. 66 Judge Johnson argued that in the in-
terests of judicial economy and fairness another class member should be
allowed to intervene in a timely manner to represent the class members
and appeal the denial of class certification.''" He felt that a contrary ap-
proach would simply encourage defendants to settle with the class repre-
sentative in an effort to derail the class action, which could lead to serious
abuse by both sides.

VIII. ARBITRATION

A. Arbitration Under the Securities Act

In Rodriguez v. Shearson-American Express," the United States Su-
preme Court extended its holding in Shearson/American Express, Inc. v.
McMahon' to decide that claims under the Securities Act are arbitrable
as well as claims under the Exchange Act.M The Court's decision to over-
rule Wilko v. Swan'" to allow arbitration of Securities Act claims did not
come as a surprise given the court's reasoning in McMahon.'74

B. Presumption to Arbitrate Rebutted by Parties' Agreement

In Goldberg v. Bear, Stearns & Co.,176 the Eleventh Circuit upheld a
contractual agreement not to arbitrate federal securities laws claims.'

165. Id.; see also Seidman v. City of Beverly Hills, 785 F.2d 1447 (9th Cir. 1986).
166. 885 F.2d at 763. See 9 J. MooRE, B. WARD & J. LUCAS, MOORE'S FEDERAL PRACTICE

110.07, at 109 (1987).
167. 885 F.2d at 764 (Johnson, J., specially concurring).
168. Id. See United Airlines, Inc. v. McDonald, 432 U.S. 385 (1977).
169. 885 F.2d at 765-66.
170. 109 S. Ct. 1917 (1989).
171. 482 U.S. 220 (1986).
172. Id. at 1920-21.
173. 346 U.S. 427 (1953).
174. 482 U.S. at 225-27.
175. 912 F.2d 1418 (11th Cir. 1990); see also Storer v. Miller, 914 F.2d 215 (11th Cir.

1990) (Rescission of SEC Rule preventing brokers from binding customers to arbitrate se-
curities laws violations did not circumvent express language in agreement between broker
and customer and relied upon by customer.).

176. 912 F.2d at 1419.
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The contract provision provided for arbitration of "any controversy aris-
ing out of or relating to [appellant's] account" and stated that appellant's
agreement to arbitrate did not waive his right to pursue in court, claims
of federal securities laws violations.17

7

The court upheld the decision of the district court and found that a
presumption in favor of arbitration is rebutted if the parties have not
agreed to arbitrate. 17

8 The court noted that the right to litigate in court
will be upheld unless contracted away. 179 The court refused to follow the
lead of six other circuits 80 and compeled arbitration.18'

The decision is in keeping with the language of the agreement and the
intent of the parties at the time of entering into the contract. The Su-
preme Court's reversal in Wilko v. Swan,"8' is not a sufficient basis for
allowing the broker to disregard the terms of the agreement. The decision
discussed below in Campbell v. Dominick & Dominick, Inc.,ss should be-
come moot, as most arbitration agreements have now been rewritten to
avoid this result.

C. Appeal of Stays

In Campbell v. Dominick & Dominick, Inc.,'" the Eleventh Circuit re-
fused to review the district court's grant of defendants' motion to stay
judicial proceedings and compel arbitration."' s During the pending of the
appeal in this case, Congress enacted and the President signed the Judi-

177. Id.
178. Id.
179. Id. at 1420.
180. Id. at 1421. See Moses H. Cone Memorial Hosp. v. Mercury Constr. Corp., 460 U.S.

1, 24-25 (1982); Caleel v. Curry, No. 87-C-8155 (N.D. 111. May 2, 1990) (1990 W.L. 71033);
Scher v. Bear Stearns & Co., 723 F. Supp. 211 (S.D.N.Y. 1989); Karol v. Bear Stearns & Co.,
708 F. Supp. 199 (N.D. I1. 1989); Reed v. Bear Stearns & Co., 698 F. Supp. 835 (D. Kan.
1988); Ryan v. Liss, Tenner & Goldberg Sec. Corp., 683 F. Supp. 480 (D.N.J. 1988); Wolver-
ine Carbide Die Co. Employees Profit Sharing Trust v. Bear Stearns & Co., No. 88-70384
(E.D. Mich. May 5, 1988).

181. 912 F.2d at 1421.
182. 346 U.S. 427 (1953).
183. 872 F.2d 358 (11th Cir. 1989).
184. 872 F.2d 358 (11th Cir. 1989); see also Delmay v. Paine Webber, 872 F.2d 356 (11th

Cir. 1989) (Court retroactively applied statutory amendment allowing appeal from order re-
fusing stay of action in favor of arbitration); and Thomson McKinnon Sec., Inc. v. Salter,
873 F.2d 1397 (11th Cir. 1989) (Court applied statutory amendment and found that "[a]n
appeal may be taken from. . . a final decision with respect to an arbitration that is subject
to this title." 9 U.S.C.A. § 15 (West Supp. 1989)); see also Shearson/American Express, Inc.
v. McMahon, 482 U.S. 220 (1987).

185. 872 F.2d at 359.
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cial Improvements and Access to Justice Act.186 The court determined
that this enactment denied the court jurisdiction of, appeals seeking the
review of an order granting a stay of judicial proceeding pending arbitra-
tion."' Additionally, the court decided that the statute took effect upon
enactment even though Congress failed to state an effective date.'" The
court rejected appellant's argument that the statute did not apply to
cases pending on the date of enactment. 189 The court noted that it must
apply the law in effect at the time of its decision unless such application
would cause "manifest injustice" or the legislative history directed
otherwise. 190

The court recognized the importance of the alternative dispute process
with its national implications and noted that the retrospective application
of the statute would not effect substantive rights.191 The court noted that
courts are more likely to allow retrospective application of a statute when
curative measures are involved. 1" A review of the legislative history con-
vinced the court that Congress recognized the inconsistency of the courts
of appeals in their treatment of interlocutory appeals.?"9 The court found
that the new statute provided guidance for the federal courts in dealing
with appeals relating to arbitration by prohibiting interlocutory appeals if

186. Id. at 360 (quoting Pub.L. 100-702, 102 Stat. 4642, 4671 (1988)). Section 15 of the
Appeals Act of 1988 states:

(b) Except as otherwise provided in Section 1292(b) of Title 28, an appeal may
not be taken from an interlocutory order -

(1) granting a stay of any action under section 3 of this title;

(2) directing arbitration to proceed under section 4 of this title;

(3) compelling arbitration under section 206 of this title; or
(4) refusing to enjoin an arbitration that is subject to this title.

9 U.S.C. § 15(b)(1) (1988).
187. 872 F.2d at 360.

188. Id.

189. Id.
190. Id. (quoting Bradley v. School Bd. of Richmond, 416 U.S. 696, 711 (1974)); see also

United States v. Marengo County Comm., 731 F.2d 1546, 1553 (1lth Cir. 1984). In Bradley
the Court considered the following three factors to determine if manifest injustice would
result from the retrospective application of a statute: "(a) the nature and identity of the
parties, (b) the nature of their rights, and (c) the nature of the impact of the change in the
law upon those rights." 416 U.S. at 717.

191. 872 F.2d at 361.

192. Id.

193. Id. (citing Gulfstream Aerospace Corp. v Mayacamas Corp., 485 U.S. 271 (1988)).
The courts treated interlocutory orders granting arbitration and denying arbitration in the
same manner in the appeals process.
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the trial court determines that the parties agreed to arbitrate.'" Interloc-.
utory appeal is allowed if the trial court finds that the parties have not
agreed to arbitrate the dispute.19"

D. Review of Arbitration Awards

In Raiford v. Merrill Lynch, Pierce, Fenner & Smith, Inc.,"' the Elev-
enth Circuit affirmed the district court's confirmation of an arbitration
award and failed to adopt the manifest-disregard-of-the-law standard of
review of arbitration awards.19 7 Plaintiffs alleged that defendants violated
federal and Georgia securities laws by churning plaintiffs' accounts. After
the district court granted defendant's motion to stay proceedings pending
arbitration, plaintiffs submitted their claims to the National Association
of Securities Dealers, Inc. ("NASD") for arbitration. The NASD panel
awarded plaintiffs $10,000 in damages and gave no basis for such an
award.'9

8

Plaintiffs filed a motion to reactivate the cases and to vacate and mod-
ify the award, but the district court confirmed the award.'" The court
discussed the grounds for vacating an arbitrator's award, including five
statutory categoriess0 and grounds used by other federal courts, derived
from the statutory categories."'

The court discussed the manifest disregard standard, expressing doubt
that the standard could ever be met when arbitrators typically give no
reasons for their decisions and the disregard must be apparent on the
face of the arbitrators record.20 2 In order to meet the manifest disregard
standard, facts must be alleged to show "(1) that the error is so obvious
that it would be 'readily and instantly perceived' by a typical arbitrator,
and (2) that the arbitrator was subjectively aware of the proper legal
standard but proceeded to disregard it in fashioning the award.'"

194. Id. (citing H. Rep. No. 889, 100th Cong., 2d Ses. 37, reprinted in, 1988 U.S. CoDs
CONG. & ADMiN. Nws 5982, 5997; and 134 Cong. Rec. S16284, S16309 (daily ed. October 14,
1988)).

195. Id.
196. 903 F.2d 1410 (11th Cir. 1990).
197. Id. at 1413.
198. Id. at 1411-12.
199. Id. at 1412.
200. Id. (citing 9 U.S.C. § 10 (1988); Wilko v. Swan, 346 U.S. 427 (1953)).
201. Id. (citing Jenkins v. Prudential-Bache Sec., Inc., 847 F.2d 631 (10th Cir. 1988)

(manifest disregard); Merrill Lynch, Pierce, Fenner & Smith, Inc. v. Bobker, 808 F.2d 930
(2d Cir. 1986) (manifest disregard); United States Postal Serv. v. National Ass'n of Letter
Carriers, 847 F.2d 775 (11th Cir. 1988) (arbitrary and capricious)).

202. Id. (citing O.R. Sec., Inc. v. Professional Planning Assocs., 857 F.2d 742, 747 (11th
Cir. 1988)).

203. Id. (citing Merrill Lynch, 808 F.2d at 933).
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The court also rejected plaintiffs' argument that the award was arbi-
trary and capricious.20 The court noted that vacating the award and re-
committing the cases for a statement of reasons from the arbitration
panel would allow the court to apply either standard but would interfere
with the policy favoring expeditious settlement of controversy through
arbitration.2 6

Although the court did not explicitly reject the application of the mani-
fest disregard standard to its review of arbitration awards, the court
clearly expressed its doubt that the standard could ever be met in the
Eleventh Circuit because of the court's requirement that such disregard
be apparent on the face of the record. The court made it clear in this case
that'it will not require arbitrators to reduce their reasoning to the record
required for application of the manifest disregard standard.

IX. CONCLUSION

The Eleventh Circuit did not break any significant new ground in the
area of securities regulation during the survey period. Most decisions ei-
ther clarified existing law or represented extensions of well established
principles. In Ross the court had the opportunity to provide much needed
guidance in the "fraud on the market" area, but failed to reach a consen-
sus on the application of the theory in the undeveloped market context.
The Supreme Court decided that claims under the Securities Act are ar-
bitrable and allowed state courts to have concurrent jurisdiction with re-
spect to RICO claims. The Court also resolved the conflict in the circuits
concerning statutory limitations periods for actions under rule lOb-5, by
adopting a federal limitation period.

204. Id. at 1413 (citing Siegel v. Titan Indus. Corp., 779 F.2d 891, 894 (2d Cir. 1985);
Drummond Coal Co. v. United Mine Workers of Am., Dist. 20, 748 F.2d 1495 (11th Cir.
1984)).

205. Id. (citing Legion Ins. Co. v. Insurance General Agency, 822 F.2d 541, 543 (5th Cir.
1987)).
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