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I. INTRODUCTION

This Article examines certain noteworthy decisions issued by the
United States Court of Appeals for the Eleventh Circuit during 1990 in
the areas of traditional labor law and employee benefits. More specifi-
cally, the decisions addressed constitute the Eleventh Circuit's most re-
cent interpretations of the National Labor Relations Act ("NLRA"),' the
Labor-Management Reporting and Disclosure Act of 1959 ("LMRDA"),
the Railway Labor Act ("RLA"),3 the Fair Labor Standards Act of 1938
("FLSA"),4 the Employee Retirement Income Security Act of 1974
("ERISA"), and the Occupational Safety and Health Act of 1970
("OSHA").6 Certain other labor-related cases are also discussed.7
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1. Pub. L. No. 74-198, Ch. 372, 49 Stat. 449 (1935) (codified as amended at 29 U.S.C. §§
151-169 (1988)) [hereinafter NLRA].

2. Pub. L. No. 86-257, 73 Stat. 519 (1959) (codified as amended at 29 U.S.C. §§ 401-531
(1988)) [hereinafter LMRDA].

3. Pub. L. No. 69-257, Ch. 347, § 2(1), 44 Stat. 577 (1926) (codified as amended at 45
U.S.C. §§ 151-188 (1988)) [hereinafter RLA].

4. Ch. 676, § 1, 52 Stat. 1060 (1938) (codified as amended at 29 U.S.C. §§ 201-219 (1988))
[hereinafter FLSAI.

5. Pub. L. No. 93-406, 88 Stat. 832 (1974) (codified as amended at 29 U.S.C. §§ 1001-
1461 (1988)) [hereinafter ERISA].

6. Pub. L. No. 91-596, 84 Stat. 1590 (1970) (codified as amended at 29 U.S.C. §§ 651-678
(1988)) [hereinafter OSHA].

7. This Article focuses on cases which are significant to the developing law of labor rela-
tions in the Eleventh Circuit. Not every labor case decided by the Eleventh Circuit is dis-
cussed, nor does this Article attempt to address every issue in the cases that are covered.
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II. THE NATIONAL LABOR RELATIONS ACT (As AMENDED)

A. Employer's Duty to Bargain

In Williamhouse-Regency of Delaware, Inc. v. NLRB,' the Eleventh
Circuit considered when an offer made by an employer during collective
bargaining negotiations with a union is no longer open for acceptance bythe union. The union in that case notified the company at the start of
negotiations that any tentative agreement would not become a binding
contract until ratified by the union membership.' At the conclusion of the
final bargaining session, the company presented the union with a final
offer and explained that, if the union membership failed to approve it,
"the offer would be gone."10

The union membership rejected the offer and a strike ensued. During
the strike, the employer consistently acted as if the final offer remained
on the table. For instance, it mailed a copy of the offer to each unit em-
ployee along with a letter asking for reconsideration of its proposal.
Union negotiators finally ended the strike and requested a meeting for
the purpose of finalizing the agreement. The company, however, indicated
at that meeting that its final offer was no longer on the table and instead
made several new proposals." The National Labor Relations Board
("NLRB") found that the company violated Sections 8(a)(1) and (5) of
the NLRA by refusing to 'enter into a contract with the union in accor-
dance with its earlier final offer."

On review, the Eleventh Circuit concluded that the case was controlled
by Kraft Co., Woodcraft Division v. NLRB,1 3 in which the court had ear-
lier ruled that an offer 'remains open for a reasonable time unless it is
expressly withdrawn prior to acceptance, is expressly made contingent
upon a condition subsequent, or is made subject to intervening circum-
stances that make it unfair to hold the offeror to his bargain. Applying
that standard to Williamhouse-Regency, the court upheld the NLRB's
decision and found that the company's hinal offer remained open for ac-
ceptance at the end of the strike.1 4

Decisions addressing employment discrimination issues are discussed in another survey
article.

8. 915 F.2d 631 (11th Cii': 1990).
9. Id. at 633.

10. Id.
11. Id.

12. Id. at 632.
13. 696 F.2d 931 (11th Cir. 1983), rehg denied, 704 F.2d 1253, vacated in part, 466 U.S.

981 (1984).
14. 915 F.2d at 636.
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In conducting its analysis, the court first found that there was never an
express withdrawal of the final offer. 15 Second, although the final offer
stated on its face that it was contingent upon ratification by the unit em-
ployees, the court noted that under well-established NLRB precedent, an
employer cannot rely on a union's gratuitously imposed employee ratifica-
tion requirement to excuse its refusal to execute an agreement.1e Instead,
such a ratification requirement can be enforced only if it is required by
the parties' labor agreement. Although the employer expressly made ac-
ceptance of its offer contingent upon a condition subsequent, the Elev-
enth Circuit refused to enforce that contingency. Finally, under the last
prong of the Kraft test, the court found no intervening circumstances
that would make it unfair to hold the employer to the terms of the final
offer." Accordingly, the NLRB's decision that the employer violated the
NLRA Act by failing to enter into a collective bargaining agreement was
enforced.16 It is clear from the court's decision that employers can condi-
tion a union's acceptance of a final offer upon a condition subsequent, but
that condition subsequent cannot relate to ratification by bargaining unit
employees unless such ratification is required by the terms of the parties'
collective bargaining agreement.

B. Pre-emption

In Clarke v. Laborers' International Union of North America, AFL-
CIO," the Eleventh Circuit considered whether an employee's state law
claim against his union for negligently failing to ensure a safe workplace
was pre-empted by section 301 of the Labor-Management Relations Act.
In Clark, in addition to his state tort claims, the employee sued under
section 301, claiming the union had violated a provision in the labor
agreement by failing to ensure that the employer's workplace was safe.
The district court relied on the Supreme Court's 1987 decision in Inter-
national Brotherhood of Electrical Workers v. Hechler0 in holding that
the tort claim was pre-empted, because resolving it would require the
court to determine whether the union had assumed a duty to provide a

15. Id. at 635.
16. Id. See Martin J. Barry Co., 241 N.L.R.B. 1011, 1013 (1979) (employee ratification

was not a precondition to a binding agreement where the ratification requirement was never
"incorporated into the written contract").

17. 915 F.2d at 636. Although the company contended that reports of numerous defec-
tions from the union led to its decision to modify its offer, the court found that there was no
reliable evidence supporting "a good faith doubt that the Union continued to represent a
majority of the employees." Id.

18. Id.
19. 916 F.2d 1539 (11th Cir. 1990).
20. 481 U.S. 851 (1987).
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safe workplace in the collective bargaining agreement.2 1 The district court
also granted summary judgment to the union on plaintiff's section 301
claim, finding that any safety obligations created by the collective bar-
gaining agreement were imposed only on the employer and not on the
union. 

2

The Eleventh Circuit affirmed the decision of the district court.2 3 In
deciding that the claim was pre-empted, the court first noted that a claim
that the union had a duty to provide employees with a safe workplace
could not be founded on common law, the union's constitution, or past
practice.25 If such an obligation existed, it could only have arisen from the
labor agreement.2" Because any such obligation would necessarily depend
on the collective bargaining agreement for its scope, the court held that
plaintiff's claims were not sufficiently independent of the agreement to
avoid pre-emption.

2 7

C. Definition of "Contract"

The Eleventh Circuit also decided Frech v. Pensacola Steamship Asso-
ciation,28 which addressed the issue of what constitutes a "contract" as
that term is used in section 301. In Frech the union and the employer
entered into a collective bargaining agreement and a separately executed
addendum, which dealt with the seniority rights of one small group of
employees. Specifically, the addendum granted superseniority rights to a
group of dock workers who had not previously been a part of the bargain-
ing unit. Although the collective bargaining agreement periodically ex-
pired and was renegotiated, the addendum remained unchanged, and the
parties continued to adhere to its terms. Almost ten years later, the union
attempted, during bargaining, to modify the provisions of the addendum
to eliminate the dock workers' superseniority rights. The employer re-
fused to do so, stating that the addendum was binding and could not be
modified in the collective bargaining agreement.29 The union then unilat-
erally abolished the superseniority rights previously enjoyed by the dock

21. 916 F.2d at 1540.
22. Id.
23. Id. at 1543.
25. Id. at 1542.
26. Id.
27. Id. at 1543. After finding that the employee's state law claims were pre-empted, the

Eleventh Circuit upheld the district court's grant of summary judgment to the union on
plaintiff's section 301 claim. Id.

28. 903 F.2d 1471 (11th Cir. 1990).
29. Id. at 1471.
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workers, and, after losing in arbitration, the employees sued to enforce
the addendum under section 301.30

The district court upheld the validity of the addendum, and the Elev-
enth Circuit affirmed." In doing so, the Eleventh Circuit noted that re-
gardless of whether the addendum constituted a "collective bargaining
agreement," it nonetheless constituted a contract enforceable under sec-
tion 301.2 The court reasoned that because the addendum was an agree-
ment between an employer and a labor organization "significant to the
maintenance of labor peace between them" rather than just a proposed
provision in a collective bargaining agreement, it constituted a contract.88

Although the union contended that the addendum expired with the 1975
collective bargaining agreement because it was not expressly renewed
when that collective bargaining agreement was renewed, the court found
that the addendum had independent validity and had remained in effect
indefinitely.8 4 Alternatively, the court held that even if the addendum
was not enforceable as a contract under section 301, it was enforceable
under a promissory estoppel theory because the dock workers had been
enticed to join the union based on the promise of the superseniority
rights."

In light of Frech, it appears that the Eleventh Circuit broadly defines
the term contract under section 301 to promote labor peace. Frech also
suggests that parties engaged in collective bargaining should ensure that
any separately executed addenda or side agreements are periodically con-
sidered and modified if any changes are desired.

D. Judicial Review of Arbitration Awards

In Georgia Power Co. v. LB.E.W., Local 84, s
3 the Eleventh Circuit af-

firmed per curiam a district court decision vacating an arbitrator's award
on the grounds that it was contrary to public policy.8 7 The arbitrator or-

30. Id. at 1474-75.
31. Id. at 1473.
32. Id.
33. Id. at 1475 (quoting Retail Clerks Int'l Ass'n, Locals 128 & 633 v. Lion Dry Goods,

Inc., 369 U.S 17 (1962)). The court based this determination on the Supreme Court's hold-
ing in Lion dry Goods, that a strike settlement agreement could be a contract within the
meaning of section 301, even if such agreement were not considered to be a collective bar-
gaining agreement.

34. Id. at 1474.
35. Id. at 1475-76.
36. 896 F.2d 507 (11th Cir. 1990).
37. Georgia Power Co. v. IB.E.W, Local 84, 707 F. Supp. 531, 539 (N.D. Ga. 1989). Al-

though courts have jurisdiction under the NLRA to review arbitration awards, a court's role
in reviewing such awards is extremely limited. Thus, a court will ordinarily refuse enforce-
ment of an award only where the arbitrator's award clearly fails to "draw its essence from
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dered the reinstatement of an employee who was discharged pursuant to
the employer's drug policy after he tested positive for marijuana use. The
employee in question worked as an equipment operator at a power plant
and was responsible, inter alia, for checking and adjusting gauges on high
pressure equipment to prevent overheating.' The arbitrator found that
the employee used marijuana often, that he was probably under the influ-
ence of marijuana when he was tested, and that use of the drug could
affect his job performance.8 ' Nevertheless, the arbitrator concluded that
the employer failed to establish that it had cause to discharge the em-
ployee under the labor agreement. 0

The district court began its analysis by addressing the Supreme Court's
decision in United Paper Workers International Union v. Misco, Inc.."
The Supreme Court stated in Misco that a court can justifiably refuse to
enforce an award where the arbitrator misinterpreted the applicable con-
tract, but only if the arbitrator's interpretation of the contract violates
"'some explicit public policy" that is "well defined and dominant" and can
"be ascertained by reference to the laws and legal precedents."4 2 The dis-
trict court in Georgia Power noted that there is an explicit policy under
federal and state statutes and case law condemning contracts which au-
thorize "the operation of potentially hazardous equipment and machinery
by employees while they are under the influence of illegal drugs."' The

the contract." United Paper Workers Int'l Union v. Misco, Inc., 484 U.S. 29 (1987). The
Supreme Court, however, has also recognized that "a court may not enforce a collective
bargaining agreement that is contrary to public policy." W.R. Grace & Co. v. Rubber Work-
ers, 461 U.S. 757, 766 (1983).

38. 707 F. Supp. at 533.
39. Id. at 534.
40. Id.
41. 484 U.S. 29 (1987).
42. Id. at 31.
43. 707 F. Supp. at 536. The court found that the explicit public policy was evidenced by

the Drug-Free Workplace Act of 1988, the Controlled Substances Act, the Drug-Free
Schools and Communities Act, OSHA, and the federal government's refusal to recognize
active drug abusers as "handicapped individuals" under the Vocational Rehabilitation Act.
Id. at 537-38. The district court focused on the Court's statement in Misco that such a
public policy was "firmly rooted in common sense," as well as decisions from the First Cir-
cuit, the Georgia Supreme Court and the Fifth Circuit's appellate opinion in Misco. See 768
F.2d 739, 742-43 (5th Cir. 1985) (recognizing a "serious and well-founded public policy"
against allowing intoxicated employees to operate potentially dangerous machinery). See
also S.D. Warren Co. v. United Paper Workers Int'l Union, 815 F.2d 178, 186 (1st Cir. 1987)
(stating that "the workshop is a place where [drug] usage is abominable [in part] because of
the health hazards it creates."); City of East Point v. Smith, 258 Ga. 111, 113, 365 S.E.2d
432, 434 (1988) (upholding the constitutionality of a municipal policy requiring drug testing
of all city employees having police power because such employees "endanger their fellow
employees and the public when their performance is impaired by use of marijuana or other
controlled substances").
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district court also relied on its 1988 decision in Delta Air Lines v. Air
Line Pilots Association, International." In Delta the district court had
declined to enforce an arbitrator's award ordering the reinstatement of a
pilot who had been discharged for. piloting an aircraft while intoxicated.46

The Delta and Georgia Power district court decisions rely on a distinc-
tion between cases in which the employee's offense violates a public pol-
icy and cases in which an employer's conduct in continuing to employ an
individual after he commits the underlying offense violates public policy.
Both decisions indicate that only in-the latter circumstance can the award
be vacated. Stating its point somewhat differently than in Delta, the
court in Georgia Power noted that an award reinstating an employee can
be vacated when the employee's offense, in violation of public policy, is so
integral to the performance of his employment duties that continuing to
employ him would render the employer an accessory to the employee's
wrongdoing.4 The court in Georgia Power vacated the arbitrator's award
because it determined that requiring the employer to reinstate the termi-
nated 'employee would contravene an explicit policy against permitting
persons to operate potentially hazardous electrical equipment while under
the influence of illegal drugs.' 7

In affirming per curiam, the Eleventh Circuit stated that it was doing
so based upon the district court's decision.'8 The court thus appears to
have validated the analysis first applied in Delta and refined by the dis-
trict court's decision in Georgia Power.

III. LABOR-MANAGEMENT REPORTING AND DISCLOSURE ACT

A. Statute of Limitations

In Pruitt v. Carpenters' Local Union No. 225," an employee who had
been elected to the post of union business representative alleged that the
union had defrauded him by failing to place him in that position. 0 The
Eleventh Circuit upheld the district court's decision that removal to fed-
eral court was proper because the LMRDA pre-empted the fraud action

44. 686 F. Supp. 1573 (N.D. Ga. 1987), a/Id, 861 F.2d 665 (llth Cir. 1988), cert. denied,
110 S. Ct. 201 (1989).

45. In affirming the lower court's decision in Delta, the hl'eventh Circuit noted that the
case provided a "rare example" of an arbitrator's award which, if enforced, would violate
"clearly established public policy." 861 F.2d at 671.

46. 707 F. Supp. at 534, 536.
47. Id. at 539.
48. 896 F.2d 507 (11th Cir. 1990).
49. 893 F.2d 1216 (11th Cir. 1990).
50. Id. at 1218.
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originally brought in state court."' The Eleventh Circuit ruled, however,
that the district court erred in finding that the statute of limitations ap-
plicable to plaintiffs claim under the LMRDA was the six-month limita-
tions period prescribed by section 10(b) of the NLRA 2 The Eleventh
Circuit further ruled that the district court should'have "borrowed" the
limitations period of the most closely analogous state law cause of action,
namely Georgia's four-year statute of limitations for fraud actions. 3

Generally, when there is no express statute of limitations governing a
federal cause of action, federal courts are required to borrow analogous
limitations periods from state law."' However, the Supreme Court stated
in DelCostello v. International Brotherhood of Teamsters," that a fed-
eral court may sometimes borrow from federal law if a federal limitations
period is clearly more analogous than any available state period and if
federal policies and the "practicalities of litigation" make the federal pe-
riod "a significantly more appropriate vehicle for interstitial lawmak-
ing." 6 Although the Eleventh Circuit acknowledged this exception to the
general rule, the court found that the justifications which led to the bor-
rowing of a federal limitations period in DelCostello were not present in
Pruitt57 The Eleventh Circuit relied heavily on the Supreme Court's later
opinion in Reed v. United Transportation Union."8 In Reed the Court
distinguished its holding in DelCostello, finding the rationale of DelCos-
tello inapplicable because the practical problems of borrowing from state
law and the policy justifications for borrowing from federal law were not
present.59

51. Id.
52. Id. at 1219,
53. Id. at 1221.
54. DelCostello v. International Bhd. of Teamsters, 462 U.S. 151 (1983).
55. 462 U.S. 151 (1983).
56. Id. at 172.
57. 893 F.2d at 1220-21.
58. 488 U.S. 319 (1989).
59. Id. at 327-328. As the Court explained in Reed, the DelCostello plaintiff sued to

vacate an arbitration award, for which the applicable state limitations periods ranged from
ten to ninety days. Id. at 328 n.4. The Court in Reed noted that it would have been unfair to
expect the employee in DelCostelto to bring such a suit within this short time period. Id.
Such was not true in Reed, because the three-year state limitations period applicable to
personal injury actions was actually longer than the six-month period prescribed by the
NLRA. Furthermore, the Court in Reed noted that practical problems would be most likely
to arise "where distinct forms of action are combined, making the possibility of finding a
single analogous state statute more remote." Id. Finally, the Court in Reed determined that
the national policy concerns requiring the borrowing of the NLRA's limitations period were
not present in the case before it, as such concerns had been in DelCostello, because the suit
in Reed involved an "internal union dispute not directly related in any way to collective
bargaining or dispute resolution under a collective bargaining agreement." Id. at 330.
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Likewise, the Eleventh Circuit concluded in Pruitt that there were no
practical problems with borrowing the state limitations period because
the employee was not bringing a "hybrid" suit, which combined several
distinct state causes of action, and because the state limitations period
gave him "ample time" to bring his action." Furthermore, because plain-
tiff did not allege the invalidity of a collective bargaining agreement or
challenge an arbitration award, the court concluded that the employee's
suit did not "implicate sufficiently national policy considerations" to jus-
tify borrowing a federal limitations period."

B. Attorney Fees

In Markham v. International Association of Bridge, Structural & Or-
namental Iron Workers,02 the Eleventh Circuit decided whether union
members who successfully obtained a preliminary injunction pending an
internal union hearing on a trusteeship issue were entitled to an award of
attorney fees as a "prevailing party."' 3 Local union members convinced
the district court to issue a preliminary injunction temporarily dissolving
a trusteeship placed on their local union by the international union until
the international union could hold a hearing on the trusteeship issue."'

Following the internal hearing, which the district court concluded was
"scrupulously fair," the court dissolved its preliminary injunction and al-
lowed the international union to impose a second trusteeship on the local
union. 66 Nevertheless, the district court concluded that the union mem-
bers were "prevailing parties" with respect to the preliminary injunction
because their success in obtaining the injunction was "separate and dis-
tinct" from their subsequent failure to convince the court that the trus-
teeship should be dissolved permanently." Thus, the district court con-
cluded that the union members were entitled to an award of attorney
fees.

The Eleventh Circuit reversed, explaining that an award of attorney
fees was not justified with respect to the preliminary injunction because,

60. 893 F.2d 1216, 1221 (11th Cir. 1990).
61. Id. at 1221. Because neither practical problems nor national policy considerations

rendered the application of a state limitations period in Pruitt inappropriate, the court did
not find it necessary to reach the question whether federal law provided a more closely
analogous limitations period than state law. Id.

62. 901 F.2d 1022 (11th Cir. 1990).
63. Id. at 1023.
64. Id. at 1025. The international union justified the imposition of such a trusteeship on

the basis that the local chapter had allegedly breached a collective bargaining agreement,
failed to achieve the quorum necessary to conduct meetings, been forced to adjourn meet-
ings after fighting broke out, and experienced serious financial difficulties, Id.

65. Id. at 1026.
66. Id. at 1027.
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to be considered a "prevailing party," a plaintiff must resolve the dispute
in such a way that the legal relationship between the parties is changed.67

In Markham no such change occurred because the preliminary injunction
merely preserved the status quo until the union's internal hearing, ulti-
mately having no effect on the imposition of the trusteeship.68

The court's decision in Markham may reduce the number of dissident
union groups willing to seek preliminary injunctive relief under the
LMRDA. Such groups often possess limited financial resources and must
depend, to some extent, on awards of attorney fees to support the costs of
conducting their litigation.

IV. THE RAILWAY LABOR ACT

In Eastern Air Lines, Inc. v. Air Line Pilots Association IMterna-
tional,e' the Eleventh Circuit decided whether trainee pilots who were
still in training When striking pilots offered to return to work were perma-
nent employees whose jobs were protected by the RLA.70 According to
the majority, the issue was one of first impression within the circuit.71

During a strike by Eastern's pilots, the company hired new pilots to
replace the strikers.s Before the new pilots could fly regular commercial
flights, they were required to complete an approximately eight-week
training program, to pass an examination and simulator test, and to fly a
test flight administered by the Federal Aviation Administration
("FAA").73 Later, when the striking pilots unconditionally offered to re-
turn to work, Eastern announced that in filling vacancies, it would give
preference to the new pilots who were in training rather than to the re-
turning strikers."

Although Eastern had told the trainee pilots that they were permanent
employees and had paid them a salary, the court concluded that the
trainees were not permanent employees under the RLA because they did

67. Id.
68. Id. at 1027-28.
69. 920 F.2d 722 (l1th Cir. 1990).
70. Under the RLA, an "employee" is defined in part as "every person in the service of a

carrier (subject to its continuing authority to supervise and direct the manner of rendition
of his service) who performs any work defined as that of an employee or subordinate official
in the orders of the Interstate Commerce Commission now in effect." 45 U.S.C. § 151 (1988).
Furthermore, protection under the RLA is limited to "every air pilot or other person who
performs any work as an employee or subordinate official of such carrier or carriers, subject
to its or their continuing authority to supervise and direct the manner of rendition of his
service." 45 U.S.C. § 181 (1988).

71. 920 F.2d at 726.
72. Id. at 723.
73. Id.
74. Id.
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not perform any services for Eastern under Eastern's supervision before
the strikers offered to return to work.7 The court ruled that trainee pilots
who had not yet flown their first revenue-producing commercial flights for
Eastern could not be considered permanent employees and thus had to
relinquish their positions to returning strikers.7

The Eleventh Circuit relied upon the Eighth Circuit's decision in Inde-
pendent Federation of Flight Attendants v. Trans World Airlines, Inc.7

7

and the Seventh Circuit's decision in Air Line Pilots Association Interna-
tional v. United Air Lines, Inc.'s in reaching its decision. In Trans
World, TWA hired trainees to' replace striking flight attendants, paid
them a salary during training, and advised them that they were perma-
nent employees.7' In United Air Lines, United hired trained pilots who
had neither received the required orientation training nor flown any
flights for the airline. 0 In both cases,.the courts of appeals found that the
replacements were not permanent employees because they had not "per-
formed services for the employer under that employer's supervision." '

The Eleventh Circuit in Eastern distinguished the former Fifth Cir-
cuit's opinion in National Airlines, Inc. v. International Association of
Machinists & Aerospace Workers," in Which the court held that workers
hired to replace striking employees displaced the strikers once the ar-
rangements between the employer and the replacements became "fixed
and irrevocable." 3 The court in National Airlines held that a replace-
ment employee is hired if the employee has accepted a specific job assign-
ment and the employer intends to enter into a binding contract with the
employee, even if the employee may later lose the job for failing to pass
medical or security clearance requirements."

The Eleventh Circuit found that National Airlines did not control
Eastern." First, the arrangements between Eastern and the trainee pilots
had not become "fixed and irrevocable" because the trainees could not fly

75. Id. at 727-28.
76. Id. at 729-30.
77. 819 F.2d 839 (8th Cir. 1987), rev'd on other grounds, 489 U.S. 426 (1989).
78. 802 F.2d 886 (7th Cir. 1986), cert. denied, 480 U.S. 946 (1987).
79. 819 F.2d at 841.
80. Air Lines Pilots Ass'n v. United Air Lines, 614 F. Supp. 1020, 1042 (N.D. Ill. 1985),

affrd in part and reu'd in part, 802 F.2d 886 (7th Cir. 1986).
81. Trans World, 819 F.2d at 845 (citing United Air Lines, 802 F.2d at 913).
82. 416 F.2d 998 (5th Cir. 1969), appeal after remand, 430 F.2d 957 (5th Cir. 1970), cert.

denied, 400 U.S. 992 (1971). The Eleventh Circuit held in Bonner v. City of Prichard, 661
F.2d 1206 (11th Cir. 1981), that all decisions of the former Fifth Circuit decided before
October 1, 1981 would constitute binding precedent in the Eleventh Circuit.

83. 430 F.2d at 961. National Airlines related to replacements hired to fill vacancies left
by striking workers who were responsible for helping aircraft taxi down the runway.

84. Id.
85. 920 F.2d 722, 729 (11th Cir. 1990).
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revenue flights until they had completed the training program and satis-
fied the necessary FAA requirements." Second, National Airlines was
distinguishable because the replacements in that case had not been re-
quired to complete a "lengthy training program" that required holding
the strikers' jobs open for a lengthy period of time, as was the case in
Eastern." Finally, although the court in National Airlines held that an
employee is permanent if he has satisfied all but certain technical job
requirements, the court said the remaining requirements in Eastern
(completing training and satisfying FAA requirements) were more than
mere technicalities."

V. THE FAIR LABoR STANDARDS AcT

In Kohlheim v. Glynn County, Georgia,s9 the Eleventh Circuit applied
the FLSA to invalidate the county's method of calculating the total num-
ber of hours that county firefighters worked in determining whether they
were entitled to overtime compensation. The county excluded designated
mealtime hours from the total number of hours worked in determining
whether the firefighters were entitled to overtime pay. However, the
county included mealtime hours in calculating the hourly rate of pay for
overtime work, which was determined by dividing the employee's salary
for a given work period by the total number of hours worked during the
period. The court noted that the regulations under the FLSA provide
that mealtimes are not excludable if the employee "'is required to per-
form any duties, whether active or inactive, while eating.' "o Agreeing
with the district court that the firefighters were not "completely relieved
from their duties during mealtimes,"'s the Eleventh Circuit held that the
firefighters were entitled to have their mealtimes while on duty included
as "hours worked" for purposes of determining both whether they were
entitled to receive overtime pay and the proper overtime rate.02

86. Id. at 729.
87. Id.
88. Id. One Eleventh Circuit judge did not agree with this conclusion, stating in a brief

dissent that "the conditions of employment in National Airlines-i.e., medical or security
clearance-[cannot] be dismissed as merely technical," because such requirements in the
airline industry are not technical. Id. at 731 (Anderson, J., dissenting). The majority erred,
therefore, in ignoring binding precedent, and should have reversed the decision of the dis-
trict court. Id.at 730.

89. 915 F.2d 1473 (l1th Cir. 1990).
90. Id. at 1477 (quoting 29 C.F.R. § 785.19(a) (1989)).
91. Id.
92. Id.
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VI. THE EMPLOYEE RETIREMENT INCOME SECURITY ACT

A. Pre-emption

During this survey period, the Eleventh Circuit decided three cases
that addressed the pre-emptive effects of ERISA. One case concerned the
extent to which ERISA preempts state laws generally, and the other two
contained interpretations of ERISA's insurance "savings" clause and
"deemer" clause.

Pre-emption Generally. In Kane v. Aetna Life Insurance," the
Eleventh Circuit held that while ERISA preempts a plan beneficiary's
state common-law equitable estoppel claim, the beneficiary can maintain
a claim based on the federal common law of equitable estoppel.' Plaintiff
in Kane planned to adopt a hospitalized child. The administrator of an
employer-sponsored group health plan allegedly told plaintiff that the
policy would cover the child beginning on the adoption date.'6 After the,
adoption, the insurer denied plaintiff's claims.91 The court said that
ERISA pre-empts state common-law equitable estoppel claims.9 Federal
courts, however, are empowered to develop a body of federal common law
applicable to ERISA actions and federal courts have created a federal
cause of action based on equitable estoppel."

The Eleventh Circuit held in Nachwalter v. Christie,s° that the federal
common-law equitable estoppel theory does not apply to oral modifica-
tions of ERISA plans because ERISA specifically addresses such mat-
ters.100 Nevertheless, after finding that the provisions for determining
whether the plan covered medical expenses were ambiguous, the court
distinguished Kane from Nachwalter and held that the Kane plan ad-
ministrator's representations regarding coverage were interpretations of
the plan that were intended to clarify the ambiguity, rather than modify
the plan.101 Therefore, the' court in Kane reversed the district court's
grant of summary judgment for the defendants and held that ERISA does

93. 893 F.2d 1283 (Ilth Cir.), cert. denied 111 S. Ct. 232 (1990).
94. 893 F.2d at 1285.
95. Id. at 1284.
96. The denial was based upon a plan provision commonly known as an "up and about"

or "nonconfinement" clause, which excluded coverage of claims incurred during any contin-
uous period of hospitalization commencing before the effective date of coverage.

97. 893 F.2d at 1285.
98. Id. (citing Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 56 (1987)).
99. 805 F.2d 956, 960 (1lth Cir. 1986).

100. Id. (citing 29 U.S.C. § 1102(a)(1), which requires that employee benefit plans be
"established and maintained pursuant to a written instrument" (emphasis added)).

101. 893 F.2d at 1286.
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not pre-empt a claim based on the federal common law of equitable es-
toppel arising from an interpretation of a plan.

Insurance Savings Clause. In O'Reilly v. Ceuleers,1"1 the Eleventh
Circuit construed ERISA's insurance savings clause. This clause essen-
tially provides, inter alia, that ERISA does not pre-empt state laws that
regulate insurance.20 In O'Reilly the employer was an insolvent health
maintenance organization ("HMO") that had been placed under the re-
ceivership of the state insurance commission in accordance with Florida
law. The receivership gave the insurance commissioner discretionary au-
thority over the administration of a severance pay plan that the HMO
sponsored.'1" A group of terminated employees brought an action alleging
that the administrators breached their fiduciary duties under ERISA by
failing to award plaintiffs severance* benefits, while distributing severance
pay under the plan to other former employees.105

The district court applied the Eleventh Circuit's decision in Anschultz
v. Connecticut General Life Insurance Co.' °" and concluded that the
Florida statute giving the commissioner discretion over the plan was a
state law regulating insurance. This conclusion was based on the fact that
the law transferred a policyholder's risk and was designed to protect the
insured's interest in relation to insurers.107 The Eleventh Circuit reversed,
holding that ERISA's insurance savings clause applies only to "those
state insurance laws that regulate the 'business of insurance.' "108 An in-
surance commissioner is not "regulating the business of insurance"
merely by acting as receiver for an insolvent HMO.0'9 Thus, ERISA's in-
surance savings clause did not save the state law from pre-emption.'"

"Deemer" Clause. If a plan is funded by an insurance policy, the
insurance savings clause ensures that state laws regulating insurance will

102. 912 F.2d 1383 (11th Cir. 1990),
103. Section 514(b)(2)(A) of ERISA provides that the Act, while generally superseding

state law, "shall [not] be construed to exempt or relieve any person from any law of any
State which regulates insurance, banking, or securities."

104. 912 F.2d at 1385.
105. Id. The plaintiffs alleged that the denial of their benefits was arbitrary and capri-

cious and in violation of the fiduciary obligations set forth in ERISA at 29 U.S.C. § 1104.
912 F.2d at 1386.

106. 850 F.2d 1467 (11th Cir. 1988). Anschultz established the criteria to be used in
determining if a state law pertains to the regulation of insurance for purposes of the McCar-
ran-Ferguson Act, 15 U.S.C. § 1011-1015 (1988).

107. 912 F.2d at 1389.
108. Id. at 1389-90.
109. Id. at 1389.
110. Id. at 1392.
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apply to it."' With regard to self-insured plans, however, ERISA, through
its "deemer" clause, pre-empts state laws that would otherwise apply,
even though such self-funded plans provide benefits that may be similar
to those provided by actual insurance policies." '

In Mullenix v. Aetna Life & Casualty Insurance Co.,'"8 the Eleventh
Circuit held that ERISA pre-empts state laws regulating insurance as ap-
plied to self-funded plans because, under ERISA's "deemer" clause, such
plans cannot be deemed to be insurers." 4 Mullenix involved a state law
that required health insurers to provide coverage for chiropractic ser-
vices." 6 Although this law clearly regulates insurers as contemplated by
ERISA's insurance savings clause, the court' said the Act's "deemer
clause" pre-empted the state law because the plan was self-insured. The
court reasoned that applying the state law to a self-funded plan would be
treating the plan as an insurer."" Affirming the district court's decision,
the Eleventh Circuit relied on the United States Supreme Court's deci-
sion in Metropolitan Life Insurance v. Massachusetts,"7 which recog-
nized "a distinction between insured and uninsured plans, leaving the for-
mer open to indirect regulation while the latter are not.'"" The Court's
Mullenix decision created a conflict between itself and both the Third
and Sixth Circuits' decisions.

B. Standard of Judicial Review

Post-Firestone Cases Generally. The Eleventh Circuit decided
three cases in 1990 in which plaintiffs challenging benefit determinations
argued that committee determinations are subject to de novo judicial re-
view under the Supreme Court's recent decision in Firestone Tire & Rub-
ber Co. v. Bruch."O

111. See supra notes 102-10 and accompanying text.
112. Section 514(b)(2)(B) of ERISA provides

[njeither an employee benefit plan . . . nor any trust established under such a
plan, shall be deemed to be an insurance company or other insurer, bank, trust
company, or investment company or to be engaged in the business of insurance or
banking for purposes of any law of any State purporting to regulate insurance
companies, insurance contracts, banks, trust companies, or investment companies.

113. 912 F.2d 1406 (11th Cir. 1990).
114. Id. at 1413.
115. Id. at 1407.
116. Of course, this means that insured plans may be subject to state law requirements

which cannot be applied to self-funded plans.
117. 471 U.S. 724 (1985).
118. Id. at 747.
119. 489 U.S. 101 (1989). In Firestone the Supreme Court held that when a plan specifi-

cally confers sole and exclusive discretion upon the plan administrator with respect to
claims determinations and plan interpretations, the standard of judicial review of the plan
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In Brown v. Blue Cross & Blue Shield,120 plaintiffs argued that Fire-
stone required that a district court apply a de novo standard of review to
a plan administrator's determination that the plan would not cover medi-
cal expenses in the absence of an emergency unless precertification had
been obtained. "" The Eleventh Circuit said that an "arbitrary and capri-
cious" standard of review should be applied to the administrator's deci-
sion because the plan explicitly gave the administrator discretion over
benefit determinations.1 2 The court noted that the fiduciary in Brown
was operating under an inherent conflict of interest by serving as both
administrator of the plan and the insurer under the plan. The Eleventh
Circuit previously had no opportunity to address the implications of such
a situation on the standard of review.128

The Supreme Court in Firestone held that when a fiduciary operating
under a conflict of interest is given sole and exclusive discretion under the
plan to determine benefits, "that conflict must be weighed as a 'factor
. . . in determining whether there is an abuse of discretion.' "124 Based on
this language, the Eleventh Circuit said that Firestone subtly alters the
application of the arbitrary and capricious standard in situations in which
the plan gives discretion to potentially self-interested fiduciaries. Al-
though the court will apply the arbitrary and capricious standard in these
cases, the court will also consider the conflict of interest. The fiduciary
will bear the burden of proving that its discretionary interpretation was
not "tainted by self-interest" and that it operated exclusively in the in-
terests of the plan's participants and beneficiaries. 2 s The court in Brown,
therefore, remanded the case for application of this revised standard. The
Eleventh Circuit's decision in Brown appears highly significant in light of
the large number of plans in which insurers also serve as fiduciaries.

administrator's decision is the "arbitrary and capricious" standard rather than the "de
novo" standard. Id.

120. 898 F.2d 1556 (11th Cir.), cert. denied, 111 S. Ct. 712 (1990).
121. 898 F.2d at 1558. The district court's decision in the case, which applied the arbi-

trary and capricious standard to the plaintiff's claims, had been issued before Firestone was
decided.

122. The court in Brown did not address whether such discretion must reside exclusively
in the administrator for the arbitrary and capricious standard to apply to the administra-
tor's decisions.

123. Several cases challenging benefit determinations had been decided by the Eleventh
Circuit following the Supreme Court's decision in Firestone. See Kiel, Labor Law, 41 MER-
CER L. REv. 1401 (1990). As the court made clear in Brown, however, none of these cases
decided which standard of review should be applied when the plan at issue explicitly pro-
vides the administrator with discretion concerning benefits and the administrator has a po-
tential conflict of interest regarding the payment of benefits under the plan. 898 F.2d at
1562.

124. 898 F.2d at 1561 (quoting Firestone, 109 S. Ct. at 956).
125. Id. at 1566-67.
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Following Brown the Eleventh Circuit applied Brown's stricter stan-
dard of review to require whole or partial reversal of two other cases. In
the first of these, Newell v. Prudential Insurance Co.,'2 6 the Eleventh
Circuit agreed with the district court's application of the arbitrary and
capricious standard of review because the plan in question gave the fidu-
ciary some discretion in determining whether medical expenses were rea-
sonable and necessary.127 The Eleventh Circuit found, however, that the
district court had erred in failing to apply the higher level of scrutiny
articulated in Brown, because the fiduciary in Newell, like the fiduciary
in Brown, was also the insurer under the plan." 8

Finally, in Anderson v. Blue Cross & Blue Shield ,'s the Eleventh Cir-
cuit found that the district court erred in determining which of the two
general standards of review to apply and by failing to apply the more
stringent level of review required by Brown.""0 In Anderson the adminis-
trator denied benefits based on a plan provision which excluded inpatient
rehabilitative treatment from coverage.131 The Eleventh Circuit said that
the arbitrary and capricious standard should apply because the plan gave
the administrator discretion to determine whether services were medi-
cally necessary. As in Brown and Newell, however, the court found that
an inherent conflict of interest existed which required stricter scrutiny
because an employee of the fiduciary or insurer was also responsible for
making claims decisions.' s3

The court's decisions in Newell and Anderson are significant because
the court applied the arbitrary and capricious standard in the absence of
any express general grant to the plan administrator of sole. and exclusive
discretionary power. For instance, the plan in Anderson merely gave the
administrator the power to determine medical necessity and to determine
whether the fee paid to a treating physician was "reasonable and custom-
ary.133 Nevertheless, the Eleventh Circuit found this language sufficient

126. 904 F.2d 644 (11th Cir. 1990).
127. Id. at 650. Newell involved a claim for medical expenses incurred by a dependent at

an inpatient substance abuse facility. The plan made inpatient hospital stays subject to a
preadmission review by the fiduciary's review committee to determine if the hospitalization
and length of the stay were medically necessary. Id. at 647. The committee initially ap-
proved a seven-day stay, later extending this approval to cover 42 days. The committee then
announced that the case would be reviewed retroactively and informed hospital officials al-
most two months later that much of the stay subject to "retro-review" was deemed not
medically necessary and would not be covered by the plan. Id. at 648.

128. Id. at 651.
129. 907 F.2d 1072 (11th Cir. 1990).
130. Id. at 1076.
131. Id. at i075.
132. Id. at 1076.
133. Id.
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to warrant the application of the arbitrary and capricious standard of re-
view. 3' However, drafters of plans who want to ensure that any judicial
review of the plan administrator's decisions is made pursuant to the arbi-
trary and capricious standard should be mindful that the United States
Supreme Court's holding in Firestone applied to a plan administrator
who was granted sole and exclusive discretionary authority.

Right to Jury Trial. In Blake v. Union Mutual Stock Life Insurance
Co.,18 5 the Eleventh Circuit found that the general view, that there is no
right to a jury trial in suits to enforce ERISA plans, was unchanged by
the United States Supreme Court's decision in Firestone. In Blake plan
beneficiaries brought an action under ERISA seeking additional benefits
through their group health insurance plan. The beneficiaries argued that
they were entitled to a jury trial,* because Firestone mandated a de novo
standard of review, which converted their claim from an equitable one to
a claim at law for breach of contract.8 6 The Eleventh Circuit rejected this
argument, finding that an action to enforce an ERISA plan seeks "tradi-
tional equitable relief" and thus affords no right to a jury trial. 87

C. Fiduciary Duties: "Prudent Man" Standard of Care

During this survey period, the Eleventh Circuit decided one significant
case dealing with fiduciary duties under ERISA. In GIW Industry, Inc. v.
Trevor, Stewart, Burton & Jacobsen, Inc., ' an employer brought an ac-
tion against the firm it had hired to invest its retirement plan's assets.
Plaintiff alleged that the firm failed to perform its fiduciary duties in ac-
cordance with ERISA's "prudent man" .standard.18 ' The investment firm
invested, a very high proportion of the plan's assets in long-term, price-
volatile municipal bonds in accordance with the firm's usual investment
strategy. Less than a year later, the firm was required to sell a portion of
the bonds at a substantial loss to make timely distributions under the
plan.

140

The Eleventh Circuit agreed with the district court that even though.
the case involved the firm's standard investment strategy in serving its

134. Id. at 1076-1077.
135. 906 F.2d 1525 (11th Cir. 1990).
136. Id. at 1526.
137. Id.
138. 895 F.2d 729 (ilth Cir. 1990).
139. Id. at 731. Under section 404(a)(1) of ERISA, a fiduciary is required to administer

the plan "'with the care, skill, prudence, and diligence under the circumstances then pre-
vailing that a prudent man acting in a like capacity and familiar with such matters would
use [in the conduct of an enterprise of a like character and with like aims]..... 895 F.2d
at 731.

140. 895 F.2d at 731.
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general clientele, the strategy was imprudent because the investment
portfolio should have been tailored to meet the cash disbursement needs
of the plan. 1 Thus, the firm did not act in a prudent manner because it
failed to provide for the potential for required cash distributions from the
fund."

2

D. Nonalienation of Plan Proceeds

In Travelers Insurance Cos. v. Fountain City Federation Credit
Union,"s the Eleventh Circuit confronted for the first time the issue of
whether ERISA prohibits alienation of pension plan funds when the plan
is terminated and the beneficiaries are entitled to lump sum payments
from the plan.1 4 While the plan at issue in Traveler's Insurance was in
the process of termination, a credit union attempted to garnish certain
proceeds of the plan scheduled to be distributed to plan participants. The
court followed Fourth Circuit precedent"8  in finding that ERISA's
nonalienability provision and the regulations interpreting that provision
clearly protect pension plan funds from garnishment by creditors, even
when the fund is terminating." 6

E. Miscellaneous

The Eleventh Circuit also decided two other noteworthy cases under
ERISA during this survey period. In Curry v. Contract Fabricators, Inc.
Profit Sharing Plan,'4 7 a profit-sharing plan beneficiary brought suit
against the plan's administrator for failing to provide him with plan docu-
ments that he had requested after the denial of a benefits claim. After the
district court awarded plaintiff civil penalties and attorney fees, the ad-
ministrator appealed, arguing that plaintiff failed to exhaust his adminis-
trative remedies under the plan and that the district court's award of at-
torney fees was an abuse of discretion."18 The administrator also
contended that civil penalties were unwarranted because plaintiff suffered

141. Id. at 732-33.
142. Id.
143. 889 F.2d 264 (11th Cir. 1989).
144. The Eleventh Circuit previously addressed ERISA's nonalienability provision in St.

Paul Fire & Marine Ins. Co. v. Cox, 752 F.2d 550, 552 (11th Cir. 1985), in which the court
recognized an "implied exception" to the rule against alienability where an employee is
guilty of criminal misconduct.

145. See Smith. v. Mirman, 749 F.2d 181 (4th Cir. 1984).
146. 889 F.2d at 266.
147. 891 F.2d 842 (11th Cir. 1990).
148. Id. at 845.
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no prejudice. as a result of the defendant's admitted failure to provide the
requested documents."'

The Eleventh Circuit affirmed the district court's decision in all re-
spects, finding that the administrator's failure to provide plaintiff with
plan documents denied him meaningful access to the appeal procedures
described in those documents and that plaintiff thus vas not required to
exhaust such remedies.150 Furthermore, the court determined that al-
though prejudice is an important factor to consider in determining
whether to impose civil penalties, it is not a prerequisite to the imposition
of civil penalties because they are totally discretionary."" The court also
found that the district court's award of attorney fees was not a clear
abuse of discretion and, therefore, did not justify reversal."

Finally, in Carriers Container Council, Inc. v. Mobile Steamship Asso-
ciation,6 3 the Eleventh Circuit addressed whether a nonemployer may be
treated as an "employer" for purposes of imposing withdrawal liability
under the Multiemployer Pension Plan Amendments Act ("MPPAA").
The court affirmed the district court's determination that a fund designed
to cover contribution shortfalls to a trust created pursuant to a multi-
employer pension plan is an "employer" for purposes of the MPPAA, be-
cause that term includes not only employers, but also persons obligated
to contribute to a plan in the interests of an employer."'

VII. THE OCCUPATIONAL SAFETY AND HEALTH ACT

The Eleventh Circuit upheld the imposition of more than $50,000 in
penalties against a pipe-laying company for five "repeated" violations and
one "serious" violation of OSHA regulations. In D & S Grading Co. v.
Secretary of Labor,"' the court agreed with the district court's conclusion
that the maximum penalties were justified to provide a "greater compli-
ance incentive" to the company to follow the regulations in the future.'"
The district court concluded that the company's standard operating pro-
cedure in the past had been to pay the. nominal penalties imposed on it

149. Id. The plan gave the administrator discretion to delay payment of the plaintiff's
retirement benefits due under the plan until he reached sixty-five years of age. Thus, the
administrator argued that there was no prejudice because the plaintiff was not due any
benefits. Id.

150. Id. at 846.
151. Id. at 848.
152. Id. at 849.
153. 896 F.2d 1330 (11th Cir.), cert. denied, 111 S. Ct. 308 (1990).
154. 896 F.2d at 1342-43 (construing 29 U.S.C. § 1001(a)(4)(A)).
155. 899 F.2d 1145 (11th Cir. 1990).
156. Id. at 1148.
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by OSHA and then to ignore the regulations until the next inspection.5 7

The Eleventh Circuit agreed with the district court's conclusion that
"[tihe stakes are too high to allow [the] company to operate in this
manner."15

VIII. MISCELLANEOUS

During this survey period, the Eleventh Circuit also upheld a decision
declining to undercut the scope of the employment-at-will doctrine in Al-
abama. In Sanders v. Amerihealth, Inc.,11 a discharged employee argued
that certain oral statements made by the company's president during pre-
employment conversations created an employment contract.1'0 The com-
pany's president and chief executive officer allegedly told the plaintiff
that "[als long as you do a good job for me, you've got a good future with
this company .. "161 The Eleventh Circuit affirmed the district court's
entry of summary judgment for the employer because the statement did
not amount to a "clear and unequivocal offer of permanent or lifetime
employment."'6 The Eleventh Circuit agreed with the district court that,
under Alabama law, "'an oral employment contract that contains no spe-
cifics concerning term or duration is considered one of employment-at-
will and may be terminated at the will of either party for any cause or no
cause.' "163

157. d.
158. Id.
159. 898 F.2d 131 (11th Cir. 1990).
160. Id. at 132.
161. Id.
162. Id.
163. Id. (citing Hickenbottom v. Preferred Risk Mutual Ins., 514 So. 2d 881 (Ala. 1987)).
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