
Federal Taxation

by Steven C. Evans*

The federal tax cases decided by the Eleventh Circuit during 1990 were
surprising in several respects. First, the number of procedural tax cases
decided by the Eleventh Circuit was surprisingly low when compared to
the number of procedural cases decided in previous years.' Second, and
more importantly, cases decided under the Employment Retirement In-
come Security Act of 1974 ("ERISA")2 constituted the vast majority of
substantive tax cases decided by the Eleventh Circuit.during 1990.8 This
trend is evidence of the increasing amount of litigation under ERISA and
the importance of ERISA to the tax practitioner.

I. TAx CREDITS: INVESTMENT TAX CREDIT

In Morrison, Inc. v. Commissioner,' taxpayer operated cafeteria-style
restaurants throughout the South. Taxpayer built several new restaurants
during 1977 and 1978 and claimed investment tax credits under sections
38 and 48 of the Internal Revenue Code (the "Code").' "The Commis-
sioner of Internal Revenue (the "Commissioner") issued deficiency no-
tices, asserting that Morrison's expenditures did not qualify for the in-
vestment tax credit." Taxpayer appealed to the Tax Court, and the Tax
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Court concluded that taxpayer's expenditures on eleven of the nineteen
equipment categories qualified for the investment tax credit. Both tax-'
payer and the Commissioner appealed the Tax Court's decision.7

The appeal to the Eleventh Circuit concerned six equipment categories:
kitchen hand sinks; kitchen sanitary walls and floor tiles; serving line con-
crete curbs; kitchen panel boards; primary electrical distribution systems;
garbage rooms, and cooler, freezer, and garbage room floors. The Tax
Court concluded that only the kitchen panel boards and 55.9% of the
expenditures on the primary electrical distribution systems qualified for
the investment tax credit.8 On appeal the Eleventh Circuit noted that
"Congress enacted the investment tax credit 'to increase economic pro-
ductivity.., by creating a tax incentive for the purchase of machinery
[and) equipment .. . .' " The court also stated that Code section 48 es-
tablishes two categories of property that qualify under Code section 38
for investment tax credit: "tangible personal property" and "other tangi-
ble property" used in conjunction with an activity enumerated under
Code section 48.10 The Eleventh Circuit agreed with the Tax Court's con-
clusion that taxpayer did not engage in an enumerated activity.11 As a
result, any property to which taxpayer claimed entitlement to an invest-
ment tax credit must constitute tangible personal property as defined
under Code section 48.12

The Eleventh Circuit reviewed the definition of "tangible personal
property" and concluded that the definition excludes "structural compo-
nents.'" The court also reviewed the definition of "structural compo-
nents" as defined under Treasury Regulation section 1.48-1(e)(2).14 The
Eleventh Circuit listed six criteria for determining whether property con-
stitutes "tangible personal property" under Code section 48.1, These defi-
nitions and criteria primarily focus upon whether the property is perma-
nent in nature or capable of being moved easily without substantial
damage upon removal. 16

The Eleventh Circuit then reviewed the four categories of property that
the Tax Court concluded were structural components. 7 The Eleventh

7. Id.
8. Id. at 859.
9. Id. at 860 (quoting Munford, Inc. v. Commissioner, 849 F.2d 1398, 1400 (11th Cir.

1988)).
10. Id. (citing I.R.C. § 38 (1988); I.R.C. § 48 (1988)).
11. Id.
12. Id.
13. Id. (citing I.R.C. § 48 (1988)).
14. Id. at 861 (quoting Tress. Reg. § 1.48-1(e)(2) (as amended in 1988)).
15. Id. (citing Whiteco Indus. v. Commissioner, 65 T.C. 664 (1975)).
16. Id.
17. Id. at 861-63.
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Circuit agreed that kitchen hand sinks could not be moved without great
difficulty because they were connected to plumbing systems and bolted to
walls. 18 Similarly, the court of appeals agreed that the cooler, freezer, gar-
bage room floors, garbage rooms, kitchen sanitary walls, floor tiles, and
serving line concrete curbs were structural components because they were
permanent in nature and could not be easily moved. 19 The court con-
cluded that the kitchen panel boards constituted tangible personal prop-
erty and not structural components.2 0 The court further noted that the
kitchen panel boards were used by taxpayer to accommodate kitchen
equipment."1 Consequently, the Eleventh Circuit stated that the kitchen
panel boards were not structural components of the cafeteria buildings,
but accessories to taxpayer's business.22

With respect to the primary electrical systems, the Tax Court used a
functional test that focused upon the ultimate use of electricity distrib-
uted by the systems.,2 The Eleventh Circuit agreed with the Tax Court's
conclusion that 55.9% of the expenditures for the systems were entitled
to an investment tax credit because the system delivered 55.9% of its
electricity to nonstructural components of taxpayer's business.24 . The
court noted that this conclusion was consistent with the intent of Con-
gress in enacting the investment tax credit.25 As a result,, the Eleventh
Circuit affirmed the Tax Court's order in all respects.26

II. ESTATE AND GIFT TAXES'

A. Qualified Terminable Interest Property

In Estate of Peacock v. United States,27 taxpayer claimed a marital
deduction equal to the value of Mrs. Peacock's residence. Mrs. Peacock's
will granted her husband, Theodore A. Peacock, the right to occupy her
residence "for as long as he desires." The Internal Revenue Service (the
"Service") disallowed the estate's claim for a marital deduction. Taxpayer
filed a complaint in federal district court requesting a refund of estate
taxes with respect to the marital deduction for the value of the residence.

18. Id. at 861.
19. Id. at 861-62.
20. Id. at 862-63.
21. Id.
22. Id.
23. Id. at.863 (citing Illinois Cereal Mills, Inc. v. Commissioner, 789 F.2d 1234 (7th Cir.),

cert. denied, 479 U.S. 995 (1986)).
24. Id.
25. Id. at 863-64.
26. Id. at 864.
27, 914 F.2d 230 (lth Cir. 1990).
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The district court granted summary judgment in favor of the Service and
taxpayer appealed.'

The Eleventh Circuit noted that a marital deduction is generally not
allowed under Code section 2056(b)(1) "when a surviving spouse receives
only a terminable interest in the property."'" The court also noted, how-
ever, that Code section 2056(b)(7) "permits a marital deduction for quali-
fied terminable interest property ('Q-TIP property')."'3 The Eleventh
Circuit held that the three requirements for Q-TIP property are: "[T]hat
the property pass from the decedent, that the surviving spouse have a
qualifying income interest for life in the property, and that the executor
make an election to have the property treated as a Q-TIP. 3 1 Both parties
conceded that the first and third requirements were satisfied so the only
issue on appeal was whether Mr. Peacock's interest in the residence con-
stituted a qualifying income interest for life.3 2

The Eleventh Circuit stated that state law determined whether the lan-
guage in Mrs. Peacock's will provided Mr. Peacock only the right to phys-
ically live in the house, or the right to any income (such as rent) from the
house as required by the statute.3 3 The court was unable to find any Ala-
bama cases addressing whether "a will's provision granting another the
right to 'occupy' a residence 'for as long as [that person] desires' gives the
beneficiary a right to the rents from the property for life."' The Eleventh
Circuit reviewed several cases in other states in which courts reached dif-
ferent decisions based on similar language. 3' The Eleventh Circuit noted,
however, that all wills must be construed in light of the testator's intent
under Alabama law.$

Because Mrs. Peacock's only devise to Mr. Peacock involved the provi-
sion in dispute, the Eleventh Circuit "conclud[ed] that Mrs. Peacock's
intention was to provide Mr. Peacock with a means to live out his life
comfortably. '"3 1 The court concluded that Mrs. Peacock did not require
that Mr. Peacock physically live in the residence because if she intended
to require this, she could have included a condition that he would forfeit
his interest if he ceased physical occupation of the house." Although the

28. Id. at 231.
29. Id. at 231-32 (citing I.R.C. § 2056(b)(1) (1988)).
30. Id. at 232 (citing I.R.C. § 2056(b)(7) (1988)).
31. Id. (citing I.R.C. § 2056(b)(7) (1988)).
32. Id.
33. Id.
34. Id.
35. Id. at 232-33.
36. Id. at 233 (citing Snider v. Wood, 531 So. 2d 864 (Ala. 1988); Tierce v. Macedonia

United Methodist Church, 519 So. 2d 451 (Ala. 1987)).
37. Id.
38. Id.
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Eleventh Circuit agreed with the Service's argument that Mr. Peacock
could have voluntarily relinquished his interest by expressing his "desire"
to do so, the Eleventh Circuit stated that "this relinquishment [was] com-
pletely dependent upon the will of Mrs. Peacock, and [did] not differ
from any life estate which can be renounced or gifted before death."3'
Consequently, the court concluded that the will gave Mr. Peacock a quali-
fying income interest for life and reversed the judgment of the district
court.0

B. Gift Tax Disclaimer

Taxpayer in Ordway v. United States" filed a gift tax return treating a
disclaimer as a taxable transfer after his original gift tax return was au-
dited. Taxpayer then filed a claim for refunds of those taxes and interest
on the deficiencies that taxpayer had paid. The district court granted
summary judgment in favor of taxpayer, and the United States (the
"Government") appealed. 2

In 1917 Lucius Ordway established an irrevocable inter vivos trust
under Minnesota law. The trust provided that the income would be paid
to Ordway's wife and five children for their lives. "On the death of the
last surviving life beneficiary, the trust corpus was to be distributed to
[his] grandchildren per capita. If any of the grandchildren died prior to
the termination of the trust, their share of the corpus would be distrib-
uted to their surviving issue per stirpes."'4" Taxpayer was one of Lucius
Ordway's grandsons. He became aware of his interest in the trust in 1941.
In June 1979 taxpayer's aunt and last survivor of Lucius Ordway died
unmarried and without children. In August 1979 taxpayer filed a partial
disclaimer of his interest in the trust."

The Eleventh Circuit held that the grant of a motion for summary
judgment was subject to de novo review. 4" The court noted that Code sec-
tion 2501(a)(1) 4

1 imposes a tax on the transfer of property by gift,
whether direct or indirect.47 The Eleventh Circuit also held that

"Treasury regulation 26 C.F.R. § 25.2511-1(c) provides that an indirect
transfer by means of a disclaimer is not a taxable gift if[:] (1) the refusal

39. Id.
40. Id.
41. 908 F.2d 890 (11th Cir. 1990).
42. Id. at 892-93.
43. Id. at 891.
44. Id. at 892.
45. Id. at 893 (citing Shipes v. Hanover Ins. Co., 884 F.2d 1357 (11th Cir. 1989)).
46. I.R.C. § 2501(a)(1) (1988).
47. 908 F.2d at 893 (citing I.R.C. § 2501(a)(1) (1988)).
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to accept ownership is made within a reasonable time after knowledge of
the existence of the transfer, (2) the refusal is unequivocable, and (3) the
refusal is effective under local law. ''4

6

Furthermore, the court stated that the United States Supreme Court held
in Jewett v. Commissioner" "that a 'reasonable time' [under this regula-
tion] is measured from the date of the transfer which created the dis-
claimed interest, not from the date on which that interest vested."50

The district court concluded that Jewett did not apply to taxpayer's
transfer by disclaimer because Lucius Ordway created the trust prior to
the existence of a federal gift tax in 1917. The Eleventh Circuit stated,
however, that these facts were not dispositive of the case." The court
found that under Treasury Regulation section 25.2518-2(c)(3),52 a taxable
transfer occurs when there is a completed gift for federal gift tax pur-
poses regardless of whether a gift tax is imposed. 3 As a result, the court
concluded that Lucius Ordway's 1917 gift was a taxable transfer even
though it was not' subject to a gift tax.'

Neither party disputed that taxpayer's disclaimer was valid under Min-
nesota law. Therefore, the only remaining issue was whether taxpayer
filed his disclaimer within a reasonable time after knowledge of the exis-
tence of the transfer. The Government argued that this condition was not
satisfied because taxpayer "learned of his contingent remainder interest
in 1941, but did not disclaim it until 1979."55 The Eleventh Circuit agreed
that this argument was correct under the reasoning in Jewett." The Elev-
enth Circuit also noted, however, that Jewett was not decided until three
and a half years after taxpayer filed his disclaimer. 7 Prior to Jewett, the
definition of "reasonable time" in the Eighth Circuit was that the dis-
claimer must be filed after the termination of the life estate.58 Because
taxpayer disclaimed his interest within two months after the termination
of the life estate, taxpayer clearly fell within this definition.'

48. Id. (citing Tress. Reg. § 25.2511-1(c) (as amended in 1971)).
49. 455 U.S. 305 (1982).
50. 908 F.2d at 893 (quoting Jewett v. Commissioner, 455 U.S. 305, 318-19 (1982)).
51. Id.
52. Tress. Reg. § 25.2518-2(c)(3) (1986).
53. 908 F.2d at 895 (citing Treas. Reg. § 25-2518-2(c)(3) (1986)).
54. Id.
55. Id.
56. Id.
57. Id.
58. Id. at 895-96 (citing Keinath v. Commissioner, 480 F.2d 57 (8th Cir. 1973), overruled

by Jewett v. Commissioner, 455 U.S. 305 (1982)).
59. Id. at 896.
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The Eleventh Circuit noted that neither party discussed on appeal
whether it was appropriate to apply Jewett retroactively. 00 The court
stated that "at least two justices on the Supreme Court and one judge on
[the Eleventh Circuit] consider non-retroactivity to be an affirmative de-
fense, which is waived if it is not raised."' As a result, the Eleventh Cir-
cuit concluded that taxpayer's failure to raise the non-retroactivity de-
fense constituted a waiver of that defense."' The court of appeals reversed
the district court's grant of summary judgment.03 Justice Gibson dis-
sented from the court's decision, however, because he believed it was un-
fair for taxpayer to suffer severe tax consequences for failing to do some-
thing when the law provided no notice.6

4

III. TAX PROCEDURE

A. Election to Credit 'Overpayment

In Georges v. Service,65 taxpayer filed a tax return for 1985 in which he
claimed a $13,282 overpayment. Taxpayer elected to credit this overpay-
ment to his 1986 estimated tax payments. On August 1, 1989, taxpayer
filed an amended 1985 tax return in which he sought to obtain a refund of
the overpayment instead of having the overpayment credited to his 1986
estimated tax payments. The district court held that taxpayer's election
to credit the overpayment was irrevocable, and taxpayer appealed."

The Eleventh Circuit reviewed the relevant statute, Code section
6513(d),"7 which provides that a taxpayer may claim an overpayment of
income taxes as a credit against estimated taxes for the succeeding taxa-
ble year and that no claim for credit or refund of such overpayment shall
be allowed for the taxable year in which the overpayment arises."8 The
court also reviewed Treasury Regulation section 301.6513-1(d),6s which
states that "an election so to credit an overpayment of income tax pre-
cludes the allowance of the claim for credit or refund of such overpay-
ment for the taxable year in which the overpayment arises."7 The court

60. Id.
61. Id. (citing Zant v. Moore, 489 U.S. 836 (1989) (Blackmun, J., dissenting); Penry v.

Lynaugh 492 U.S. 302 (1989) (Stevens, J., concurring in part and dissenting in part); Moore
v. Zant, 885 F.2d 1497 (1989) (Johnson, J., dissenting)).

62. Id.
63. Id.
64. Id. at 896-97 (Gibson, J., dissenting).
65. 916 F.2d 1520 (11th Cir. 1990).
66. Id. at 1520.
67. I.R.C. § 6513(d) (1988).
68. 916 F.2d at 1521 (citing I.R.C. § 6513(d) (1988)).
69. Treas. Reg. § 301.6513-1(d) (1982).
70. 916 F.2d at 1521 (quoting Treas. Reg. § 301.6513-1(d) (1982)).
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also reviewed Revenue Ruling 77-339,71 in which taxpayer attempted to
amend a return to revoke his election credit to an overpayment of taxes
against estimated taxes for the succeeding year. The Revenue Ruling
stated that an election to credit an overpayment is irrevocable.72 The
Eleventh Circuit also noted that case law held that the election is irrevo-
cable." Consequently, the court of appeals affirmed the decision of the
district court.7 '

B. Jurisdiction to Enjoin Tax Collection

In Mathes v. United States,"5 taxpayer filed a complaint in district
court seeking a preliminary and permanent injunction to restrain the as-
sessment and collection of income taxes for 1977. Taxpayer alleged that
the Service had obtained secret grand jury testimony in violation of state
law and grand jury secrecy requirements.7 6

Taxpayer testified before a grand jury that he had received $230,000 in
1977 from the sale of marijuana. The Commissioner issued a notice of
deficiency to taxpayer in 1981. Although taxpayer filed a petition with the
Tax Court for redetermination of the deficiency, the Tax Court dismissed
the petition because of taxpayer's untimely filing.77

The Eleventh Circuit held that jurisdiction to enjoin tax assessment
and collections is governed by Code section 7421(a),78 which provides
"that 'no suit for the purpose of restraining the assessment or collection
of any tax shall be maintained in any court by any person. . .. , ,,79 The
court also noted that in addition to two express statutory exceptions to
the statute, federal courts may enjoin the collection of taxes if it can be
shown that: (1) the Government cannot openly prevail on its claim under
any circumstance, and (2) equity jurisdiction is present." The court noted
that the instant case did not present rare and compelling circumstances
barring application of the statute.6 1 Equity jurisdiction was not present
because taxpayer could petition the Tax Court for a redetermination of

71. Rev. Rul. 77-339, 1977-2 C.B. 475.
72. Id.
73. 916 F.2d at 1521 (citing Martin Marietta Corp. v. United States, 572 F.2d 839 (Ct.

Cl. 1978); Starr v. Commissioner, 267 F.2d 148 (7th Cir. 1959)).
74. Id.
75. 901 F.2d 1031 (11th Cir. 1990).
76. Id. at 1032.
77. Id.
78. l.R.C. § 7421(a) (1988).
79. 901 F.2d at 1033 (quoting I.R.C. § 7421(a) (1988)).
80. Id. (citing Enochs v. Williams Packing Co., 370 U.S. 1 (1962); Bowen v. United

States, 331 F.2d 149 (5th Cir. 1964)).
81. Id.
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the deficiency." As a result, the Eleventh Circuit affirmed the district
court's dismissal of the taxpayer's action.

C. Binding Settlement of Tax Liabilities

In Kline v. Commissioner,8" taxpayer filed a pro se petition in the Tax
Court seeking a redetermination of deficiencies alleged by the Commis-
sioner. The deficiencies arose from the Commissioner's disallowance of
losses sustained in connection with taxpayer's participation in two tax
shelters. Taxpayer argued that the Commissioner's determination of an
increased deficiency "breached a 'settlement' that he had previously
reached with the Commissioner with respect to the tax shelter issues."8

The Tax Court entered a partial summary judgment for the Commis-
sioner, and taxpayer appealed."

The Eleventh Circuit addressed four issues on appeal: (1) Whether the
Tax Court properly recharacterized the motion to dismiss as a motion for
partial summary judgment;87 (2) whether the Tax Court appropriately
imposed sanctions for taxpayer's failure to produce documents;' (3)
whether the Tax Court correctly dismissed taxpayer's request to abate
interest on the deficiencies;89 and (4) whether the taxpayer settled the
matter with the Commissioner.'0 Regarding the settlement issue, taxpayer
submitted two letters to the Tax Court that he claimed constituted a
valid written contract. Noting that the letters specifically mentioned
other conditions for settlement, the Eleventh Circuit found that no bind-
ing contract was formed under state contract law." The court also found
that, even if the two letters constituted a settlement, the Commissioner
would not be bound because the letters were not signed by both parties,
and the agent signing one of the letters was without authority to settle
the claim.'3 As a result, the Eleventh Circuit concluded that no binding
settlement was reached and affirmed the Tax Court's determinations in
all respects."

82. Id.
83. Id.
84. 899 F.2d 1149 (11th Cir. 1990).
85. Id. at 1150-51.
86. Id. at 1151.
87. Id.
88. Id. at 1152.
89. Id. at 1153.
90. Id. at 1152.
91. Id. at 1153.
92. Id.
93. Id.
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D. Responsible Person Status

In Smith v. United States,94 taxpayer was the founder, majority stock-
holder, and president of Smith Plumbing & Heating, Inc. ("Smith").
From 1963 to 1973, taxpayer managed the business himself. In 1973, how-
ever, taxpayer hired Rivers, an executive vice-president and general man-
ager, to assist him in managing Smith. In early 1974, the construction
industry entered a decline, and Smith began to have financial difficulties.
In June 1974, Smith's comptroller tried to initiate discussions about
Smith's financial troubles with taxpayer and Rivers and, later that
month, succeeded in bringing Smith's problems to taxpayer's attention.
Taxpayer then became directly involved in reviewing Smith's financial
condition. During the first week in August, Smith's accountant recom-
mended that Smith file a bankruptcy petition. In 1983 the Service noti-
fied taxpayer that, because it had been unable to collect $47,963 in pay-
roll taxes, it was going to assess a penalty against taxpayer as a
responsible person under Code section 6672.95 Taxpayer paid the assess-
ment and filed a timely claim for a refund in 1988.96

At trial, taxpayer testified that he became aware of the failure to de-
posit payroll tax deductions around the last of July or the first of August.
Taxpayer acknowledged, however, that Smith continued to meet its pay-
roll during the first weeks of August. The district court directed a verdict,
concluding that taxpayer was a responsible person within the meaning of
Code section 6672, but refused to direct a verdict on the issue of whether
Smith acted "willfully" within the meaning of section 6672. The jury then
returned a verdict for taxpayer, and the district court denied the Govern-
ment's motion for judgment notwithstanding the verdict ("JNOV").97

The Government appealed."
On appeal, the Eleventh Circuit considered whether the district court's

denial of a motion for JNOV was appropriate." The court began by not-
ing its obligation to view all of the evidence in a light most favorable to
the nonmoving party.100 Because taxpayer was president and controlling
shareholder of Smith, the Eleventh Circuit summarily concluded that
taxpayer was a responsible person as a matter of law.101 Turning to the
"willfulness" requirement of Code section 6672, the Eleventh Circuit
stated that the requirement can be satisfied by a showing that the re-

94. 894 F.2d 1549 (11th Cir. 1990).
95. I.R.C. § 6672 (1988).
96. 894 F.2d at 1550-51.
97. Id. at 1552.
98. Id.
99. Id.

100. Id. (citing Thibodeau v. United States, 828 F.2d 1499 (11th Cir. 1987)).
101. Id. at 1553.
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sponsible person had knowledge of payments to other creditors after be-
coming aware of the failure to remit withholding taxes. 2 The court also
observed that once the responsible person requirement is established, tax-
payer has the burden of disproving'willfulness.108 After noting that tax-
payer had testified that he knew of Smith's tax problems while other
creditors (its employees) were being paid, the Eleventh Circuit rejected
taxpayer's argument that he did not act willfully because he filed for
bankruptcy shortly after discovering Smith's withholding problems.' 0"
And finally, the court concluded that the Service's approval of Smith's
reorganization plan and bankruptcy did not prevent the assessment of a
tax against taxpayer under Code section 6672.106 As a result, the Eleventh
Circuit reversed the district court's denial of the Government's motion for
a JNOV.' 06

IV. ERISA

During the survey period, the Eleventh Circuit decided a substantial
number of cases arising under ERISA.107 Although space prohibits discus-
sion of all of these cases, the most substantive ones are surveyed below.

A. Modification of Plan Terms

Alday v. Container Corp. of America 18 involved a lawsuit by a retired
employee of Container Corporation of America ("CCA"). Under CCA's
Retiree Medical Plan, Alday was entitled to retiree health benefits set
forth in a summary plan description ("SPD") that was distributed to re-
tirees upon their retirement. The SPD stated that contributions would be
determined "as required by the plan" and reserved the right of CCA to
terminate, amend, or modify the plan in whole or in part at anytime.'09

On January 1, 1987, CCA modified the benefits under the plan and be-
gan charging more than twice as much for the same coverage. Alday
brought suit alleging that CCA's modification violated ERISA and
breached CCA's fiduciary duty to him. The district court granted sum-
mary judgment for CCA, and Alday appealed.110

102. Id.
103. Id.
104, Id. at 1554.
105, Id. at 1555.
106. Id.
107. The author located 15 cases arising under ERISA that were decided by the Elev-

enth Circuit during 1990.
108. 906 F.2d 660 (11th Cir. 1990).
109. Id. at 661-62.
110. Id. at 662.
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On appeal, Alday made several arguments that the Eleventh Circuit
summarily rejected. First, Alday argued that he had vested rights under
ERISA regardless of the plan's language. The court, however, found that
the plan was a welfare benefit plan exempt from ERISA's vesting require-
ments."' Alday further contended that the court erred in refusing to con-
sider communications other than the formal ERISA plan documents.
CCA had distributed a booklet entitled "Summary of Personal Benefits,"
which stated that health coverage was available upon retirement at a
modest cost. The booklet did not provide further details, nor did it re-
serve.the right of CCA to terminate or modify retiree health insurance.
The booklet specified, however, that the formal plan documents governed
in case of conflict. The Eleventh Circuit further observed that
Nachwalter v. Christie"' disposed of Alday's contentions because, in
holding that oril communications cannot modify the clear terms of an
employee benefit plan, the court also recognized an express prohibition
against amendment by informal written communications.'Is Although Al-
day referred to other cases that found documents other than the SPD to
constitute plan documents, the court distinguished these cases on the
grounds that there was either no SPD or formal plan document, that it
could not be determined what document constituted the formal plan doc-
ument, or that the formal plan documents failed to reserve unambigu-
ously the right to terminate or modify the plan.114 Accordingly, the Elev-
enth Circuit affirmed the district court's order granting summary
judgment in favor of CCA."'

B. Standard of Review

The seminal case regarding the appropriate standard of review under
ERISA is Firestone. Tire & Rubber Co. v. Bruch."' In Firestone the
United States Supreme Court held that "a denial of benefits challenged
under [ERISA] is to be reviewed under a de novo standard unless the
benefit plan gives the administrator or the fiduciary discretionary author-
ity to determine eligibility for benefits or to construe the terms of the
plan." ' 7 Furthermore, the Court held that, "if a benefit plan gives discre-
tion to an administrator or fiduciary who is operating under a conflict of
interest, that conflict must be weighed as a 'facto[r] in determining

111. Id. at 663 (citing 29 U.S.C. § 1002(1) (1982)).
112, 805 F.2d 956 (11th Cir. 1986).
113. 906 F.2d at 665.,
114. Id. at 666.
115. Id. at 667,
116. 489 U.S. 101 (1989).
117. Id. at 115 (emphasis in original).
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whether there is an abuse of discretion.' "118 The following three cases
decided by the Eleventh Circuit during 1990 concern the applicable stan-
dard of review for ERISA cases on appeal.

Brown v. Blue Cross & Blue Shield"' involved a decision by an insurer
to deny benefits under a group health plan to a participant because he
had not obtained the required precertification before hospital admission.
The applicable plan provided that hospital care arising from medical
emergencies was automatically covered, but hospital care in other situa-
tions was covered only when precertified by Blue Cross, a plan fiduciary.
Brown, the participant, had been hospitalized twice for the same condi-
tion and did not obtain precertification for either period of hospitaliza-
tion. Blue Cross provided coverage for the first hospitalization as a medi-
cal emergency, but refused coverage for the second stay. When Brown
filed suit to compel payment, the district court reviewed the denial of
benefits under the arbitrary and capricious standard of pre-Firestone
cases.2 0 Brown appealed."'1

The Eleventh Circuit reviewed Firestone and concluded that the arbi-
trary and capricious standard of review applied because the plan con-
ferred discretion on Blue Cross to determine benefits.122 The court noted,
however, that there was an inherent conflict of interest when an insurance
company was also administering claims under a policy it had issued.'2 3

After applying the six factors listed in the Restatement Second of Trusts
for determining whether a trustee is guilty of an abuse of discretion, the
Eleventh Circuit held that when a plan fiduciary demonstrates a conflict
of interest, the burden shifts to the fiduciary to prove that its interpreta-
tion of the plan document was not tainted by self interest.12 4

The Eleventh Circuit observed that Brown had proposed two theories
in support of his claim for benefits: first, the two hospitalizations should
be treated as one, and alternatively, the second admission should be inde-
pendently considered as an emergency."'6 After noting that the district
court had found some evidence to support Brown's theories, and after
adopting the burden shifting analysis, the court reversed the grant of
summary judgment and remanded the case.12"

118. Id. at 115 (quoting RESTATEMENT (SECOND) OF TRUSTS § 187 comment d (1959)).
119. 898 F.2d 1556 (11th Cir. 1990).
120. Id. at 1558-59.
121. Id. at 1559.
122. Id. at 1559-60 (citing 489 U.S. at 115).
123. Id. at 1560-61 (citing 489 U.S. at 115).
124. Id. at 1564-67 (citing RESTATEMENT (SECOND) OF TRUSTS § 187 comment d (1959)).
125. Id. at 1570-71.
126. Id. at 1572.
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In Anderson v. Blue Cross & Blue Shield,1 27 the applicable plan docu-
ment excluded treatment and procedures for admissions for rehabilitative
services and gave HMG, a health maintenance organization affiliated with
Blue Cross, discretion to determine benefits. Citing Brown, the Eleventh
Circuit concluded the district court's de novo review was inappropriate.128

The court, applying the abuse of discretion standard, held that HMG had
not abused its discretion in denying benefits.129

Newell v. Prudential Insurance Co.13 0 also dealt with a plan document
that gave an insurer discretion and warranted application of the arbitrary
and capricious standard of review. However, in Newell, the Eleventh
Circuit, concluding that the insurer had abused its discretion as a matter
of law by not following its standard for providing notice regarding a lack
of coverage, remanded the case for further factual determinations regard-
ing the last date of the insurer's liability."3 2

C. Exhaustion of Administrative Remedies

Curry v. Contract Fabricators, Inc. Profit Sharing Plan3 3 involved the
exhaustion of administrative remedies doctrine under ERISA.' s" Plaintiff
Curry worked for Contract Fabricators, Inc. ("CFI") for thirteen years.
When he left CFI, he inquired about the payment of benefits under CFI's
Profit Sharing Plan. CFI's president informed Curry that his benefit pay-
ments would be withheld for two years because of the possibility of his
working for a competitor. After waiting for two years, CFI's president still
refused payment. At that point, Curry obtained the services of a lawyer.
CFI's president told Curry's lawyer that because Curry had found* em-
ployment with a competitor, he would receive no benefits until he reached
the age of sixty-five. Curry's lawyer asked to receive copies of plan docu-
ments upholding a denial of benefits. When CFI's president failed to pro-
duce the documents, Curry filed suit. Shortly thereafter, CFI provided
both the documents and a claim form. After Curry filed the claim form,
.CFI paid the benefits.13'

The district court found that CFI's president had fraudulently used
CFI's profit sharing plan to prevent Curry from obtaining employment
with a competitor. As a result, the district court awarded Curry a civil

127. 907 F.2d 1072 (11th Cir. 1990).
128. Id. at 1076.
129. Id. at 1077.
130. 904 F.2d 644 (11th Cir. 1990).
131. Id. at 650.
132. Id. at 653-54.
133. 891 F.2d 842 (11th Cir. 1990).
134. Id. at 845.
135. Id. at 844.
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penalty as well as attorney fees.' 3 6 On appeal, CFI challenged the propri-
ety of the civil penalty, claiming that Curry failed to exhaust his adminis-
trative remedies before bringing suit. The Eleventh Circuit noted that
ERISA requires every employee retirement plan to establish a claims pro-
cedure which must provide for a written denial of claims and an opportu-
nity for review. 1 7 Because a plaintiff must exhaust the plan's administra-
tive remedies prior to seeking redress under ERISA, the Eleventh Circuit
explained, however, that there are several exceptions to the exhaustion of
administrative remedies requirement.'3 .One exception applies, for exam-
ple, when it is futile for plaintiff to resort to the administrative remedy or
if the administrative remedy itself is inadequate.'8 9 , The court held that
CFI had denied Curry access to the plan documents setting forth the
plan's administrative review procedures.' " The Eleventh Circuit further
held that CFI was nevertheless asking the court to require that Curry
exhaust the very procedures to which CFI denied him access."' After re-
jecting several other arguments by CFI, the Eleventh Circuit affirmed the
judgment of the district court.14 2

In Springer v. Wal-Mart Associates' Group Health Plan,14 3 plaintiff
was injured in an automobile accident caused by a drunk driver. When
plaintiff tried to claim benefits under Wal-Mart's plan, Wal-Mart sent

'plaintiff a letter stating that her claims could not be processed and her
benefits could not be awarded unless and until plaintiff completed,
signed, and returned reimbursement agreements that gave Wal-Mart the
right to recoup any benefits paid by suing in plaintiff's name. Plaintiff
refused to sign these agreements.'4 4

Plaintiff filed suit prior to seeking internal administrative review of
Wal-Mart's refusal to proceed further with her claim. The applicable plan
document provided for a mandatory internal appeals process. The district
court entered judgment for plaintiff and found that resort .to the plan's
appeals process would have been futile. " 5

The'Eleventh Circuit first noted that "[plaintiff] never pleaded 'futility,
the issue was not raised in the pretrial order, and no evidence was offered

136.' Id.
137. Id. at 845.
138. Id. at 846 (citing Mason v. Continental Group, Inc., 763 F.2d 1219 (11th Cir. 1985),

cert. denied, 474 U.S. 1087 (1986)).
139. Id. (citing Amato v. Bernard, 618 F.2d 559, 568 (9th Cir. 1980)).
140. Id.
141. Id.
142. Id. at 850.
143. 908 F.2d 897 (11th Cir. 1990).
144. Id. at 899.
145. Id.
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to demonstrate futility.'" ' The court then observed that the district
court made a sua sponte finding of futility because the appellate reviewer
was also the initial decisionmaker.1 47 Concluding that this was insufficient
as a matter of law to establish futility, the Eleventh Circuit reversed the
judgment of the district court and remanded the case with instructions to
dismiss the lawsuit.1 48

V. CONCLUSION

The large number of ERISA cases decided by the Eleventh Circuit dur-
ing 1990 evidences the increasing importance of ERISA knowledge to the
practitioner. Although ERISA has been in existence since 1974, ERISA
cases are only now beginning to reach the Eleventh Circuit in substantial
numbers. As employee benefits represent an increasingly important part
of an employee's total compensation package, the importance of cases
arising under ERISA will continue to grow.

146. Id. at 901.
147. Id.
148. Id. at 902.
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