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In what no doubt will prove to be the calm before the storm, the num-
ber of cases decided in the area of employment discrimination during the
1990 survey period decreased significantly, both in the United States Su-
preme Court and in the United States Court of Appeals for the Eleventh
Circuit. The decline in the number of Supreme Court pronouncements is
not surprising, since the succession of landmark cases decided in the pre-
vious two years was truly remarkable, and such a pace realistically could
not have continued. It also appears as if the Eleventh Circuit held back,
waiting to see whether Congress would pass the much-publicized Civil
Rights Act reform legislation, and if so, what impact the final version of
such legislation' would have on the recent Supreme Court decisions. One
exception to the decline in the number of cases involved the Civil Rights
Act of 1866.' In various decisions, s the Eleventh Circuit addressed the
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1. The Civil Rights Act of 1990, S.2104, 101st Cong., 2d Sess. (1990), after much debate
and revision, was passed by Congress in mid-October, 1990, and subsequently was vetoed by
President Bush on October 22, 1990. Two days later, on October 24, 1990, the Senate fell
one vote short of overriding the President's veto. The current version of this legislation, the
Civil Rights Act of 1991, H.R. 1, 102nd Cong., 1st Sess. (1991), currently is making its way
through Congress. The Administration also has expressed an intention to introduce its own
version of this legislation.

2. 42 U.S.C. § 1981 (1988).
3. This Article will cover significant cases in the area of employment discrimination law

that the United States Supreme Court and the United States Court of Appeals for the Elev-
enth Circuit decided during calendar year 1990. Cases arising under the following federal
statutes are included: Title VII of the Civil Rights Act of 1964, Pub. L. No. 88-352, §§ 701-
718, 78 Stat. 253 (codified as amended at 42 U.S.C. §§ 2000e-2000e-17 (1988)); the Age
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impact of the Supreme Court's decision in Patterson v. McLean Credit
Union.

4

I. TITLE VII OF THE CIVIL RIGHTS AcT OF 1964

A. Theories of Liability and Burdens of Proof

Disparate Treatment Cases. One of the most significant issues in
cases relating to the disparate treatment theory is determining whether
there is only circumstantial evidence of discrimination, or whether there
is direct evidence of discriminatory motive. Resolution of this issue dra-
matically affects the probable outcome of the case and has a direct im-
pact upon the parties' respective burdens of proof. In disparate treatment
cases when only circumstantial evidence of discrimination exists, plain-
tiffs generally bear the burden of proof established by the Supreme Court
in McDonnell Douglas Corp. v. Green5 and Texas Department of Com-
munity Affairs v. Burdine. Under this familiar model, plaintiffs bear the
initial burden of establishing a prima facie case of discrimination.7 Once a
plaintiff has done so by a preponderance of the evidence, the "burden of
production" shifts to the defendant to "articulate some legitimate, non-
discriminatory reason" for the defendant's action. s It is not necessary for
the defendant actually to convince the trier of fact of its motive; rather,
the defendant must only articulate its proffered reason through "admissi-
ble evidence." If the defendant meets this burden, the plaintiff must,
prove by a preponderance of the evidence that the defendant's articulated
reason was not the true reason, but was a pretext for discrimination. 10 •

When the plaintiff presents direct evidence of discrimination, the de-
fendant's burden (and its chances of success) are altered dramatically. In
direct evidence cases, the McDonnell Douglas-Burdine model of proof is

Discrimination in Employment Act of 1967, Pub. L No. 90-202,, §§ 2-15, 81 Stat. 602 (codi-
fied as amended at 29 U.S.C. §§ 621-634 (1988)) (ADEA); the Equal Pay Act of 1963, Pub.
L. No. 88-38, § 3, 77 Stat. 56 (codified as amended at 29 U.S.C. § 206(d) (1988)); the Reha-
bilitation Act of 1973, Pub. L. No. 93-112, §§2.504, 87 Stat. 357 (codified as amended at 29
U.S.C. §§ 701-796i (1988)); the Civil Rights Act of 1866, Ch. 114, § 16, 16 Stat. 144 (codified
as amended at 42 U.S.C. § 1981 (1988)); and the Civil Rights Act of 1871, Ch. 22, § 1, 17
Stat. 13 (codified as amended at 42 U.S.C. § 1983 (1988)).

4. 491 U.S. 164 (1989).
5. 411 U.S. 792 (1973).
6. 450 U.S. 248 (1981).
7. 411 U.S. at 802; 450 U.S. at 252-53.
8. 411 U.S. at 802; 450 U.S. at 253.
9. 450 U.S. at 253.

10. 411 U.S. at 804.
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inapplicable.11 The trier of. fact must make an initial determination
whether the direct evidence is credible. 12 If the trier of fact finds the evi-
dence credible, the defendant can prevail only by establishing a Price
Waterhouse defense (namely, by proving by a preponderance of the evi-
dence that it would have made the same employment decision even ab-
sent a discriminatory motive)."' Given the importance that direct evi-
dence can play in an employment discrimination case, it is perhaps not
surprising that an increasing number of cases seem to contain some alle-
gation that one or more representatives of the defendant made a discrimi-
natory statement. One such case is Caban-Wheeler v. Elsea." Plaintiff, a
white Hispanic female, was employed as a child development specialist at
the Fulton County Health Department. She was hired to develop a par-
ent-infant intervention project (PIIP), which had a goal of reaching out
to indigent mothers and teaching them about pregnancy and infant
care.15 Plaintiff had a clean record for 8 /2 months under one supervisor.
However, plaintiff's new supervisor, a black female, began citing her for
numerous alleged instances of insubordination and other rules violations.
Several of the charges were later determined to be false. Nonetheless,
plaintiff ultimately was discharged, and the county personnel board up-
held her discharge.16 Plaintiff filed an action under Title VII of the Civil
Rights Act of 1964 (Title VII) alleging discrimination based on her na-
tional origin and race. The matter was referred to a magistrate, acting as
a special master. The magistrate, applying a McDonnell Douglas-Burdine
analysis, found that although plaintiff had shown several of the defend-
ant's articulated reasons to be pretextual, she had failed in her burden as
to two of the seven charges. Accordingly, the district court entered judg-
ment for defendant, adopting the magistrate's report and recommenda-
tion.17 On appeal, the Eleventh Circuit focused on testimony from plain-
tiff that her supervisor's supervisor (a black male) had remarked to
plaintiff that the "PIIP program needed a black director."' 8 The Eleventh
Circuit found that this was direct evidence of discrimination, which ren-
dered the McDonnell Douglas-Burdine analysis inapplicable. Since the

11. See, e.g., Jones v. Gerwens, 874 F.2d 1534, 1539 n.8 (11th Cir. 1989); Wilson v. City
of Aliceville, 779 F.2d 631, 634 (11th Cir. 1986); Lee v. Russell County Bd. of Educ., 684
F.2d 769, 774 (11th Cir. 1982).

12. 684 F.2d at 774.
13. Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).
14. 904 F.2d 1549 (11th Cir. 1990).
15. Id. at 1551.
16. Id. at 1552-53.
17. Id. at 1553.
18. Id. at 1555.
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district court made no reference to the direct evidence, the case was re-
manded for further proceedings."

The case containing the most flagrant direct evidence of discrimination
decided during the survey period was EEOC v. Beverage Canners, Inc.2
The EEOC brought the action on behalf of Tina Wilson, a black female
who had worked as a machine operator at the company's plant producing
one-liter, plastic soft drink bottles. The employer laid off Wilson and two
white workers. The two white workers subsequently were "rehired," but
Wilson was not. There was evidence that one of the plant's supervisors
"frequently made flagrant, revolting, and insulting racially derogatory re-
marks towards and in the presence of blacks." 2 The district court, ac-
knowledging the direct evidence of discrimination, entered a general in-
junction against the company, but denied any relief to Wilson. The
district court based its decision on the fact that the company did not
have any "recall" policy, which the court found to be a necessary precon-
dition to relief.2 The Eleventh Circuit vigorously disagreed, finding that
"Title VII applies to the hiring of employees, regardless of whether an
employee recall policy exists."" The Eleventh Circuit concluded that "[i]t
is irrelevant whether the hiring is for the first time or the second time,
pursuant to a recall policy or independent of such a policy.' 4 The action
was remanded for an appropriate determination of Wilson's relief."

The decision in EEOC v. Alton Packaging Corp. 6 provides an example
of how a defendant can meet its Price Waterhouse burden in the face of
direct evidence. The EEOC brought an action on behalf of Otis Felton; a
black factory worker at defendant's Jacksonville, Florida paper mill facil-
ity, which manufactured paper cores and tubes. Defendant Alton deter-
mined that it needed a production supervisor to head up a new produc-
tion shift for a newly acquired machine. The company reviewed the files
of its existing personnel and determined that none of them, including Fel-
ton, were qualified for the new supervisor's position. The company ran an
ad, and ultimately hired a white male with a college degree in industrial
technology. The Commission alleged that defendant passed over Felton
because of his race. At trial, one witness testified that the plant manager
stated that "'if it was his company, he wouldn't hire any black peo-

19. Id.
20. 897 F.2d 1067 (11th Cir. 1990).
21. Id. at 1068-69.
22. Id. at 1069.
23. Id. at 1071.
24. Id.
25. Id. at 1072.
26. 901 F.2d 920 (11th Cir. 1990).



1991] EMPLOYMENT DISCRIMINATION 1385

ple.' , ' The district court, applying a McDonnell Douglas-Burdine analy-
sis, found that Felton was not qualified for the supervisor's job, whereas
the person hired was qualified, and ruled for defendant.' Because of the
existence of the plant manager's discriminatory statement, the Eleventh
Circuit found that the district court erroneously applied the McDonnell
Douglas circumstantial evidence test. Nonetheless, the appellate court af-
firmed the district court's result." The court, citing Price Waterhouse,
found that the company presented sufficient evidence to persuade the
court that it would not have promoted Felton even without any discrimi-
natory motive. The court referred to various written reprimands in Fel-
ton's file, his frequent record of tardiness, his lack of college experience,
and the difficulty of some supervisors in communicating with him. The
court agreed that he "was not qualified for a high-level supervisory posi-
tion . . .-.

The defendant's burden of articulation was at issue in IMPACT v.
Firestone," the only disparate treatment case relating to circumstantial
evidence decided during the survey period. A number of plaintiffs sued
the State of Florida, alleging racially discriminatory hiring and promotion
practices. After a lengthy non-jury trial, the district court found that de-
fendants properly rebutted all of plaintiffs' claims.8' On appeal, the Elev-
enth Circuit focused on defendant's testimony that it was its "general
practice" to hire the "most qualified" applicant.'3 The court found it sig-
nificant that there was no testimony about defendant's qualifications, or
any testimony from the person actually making the employment decision.
The court concluded that the mere statement that the State selected the
"best qualified" applicants was insufficient to meet the requirements of
Burdine because it would leave no'opportunity for the plaintiff to rebut
the employer's decision as pretextual."

Circuit Judge Edmondson vigorously dissented, saying that the district
court's findings were not clearly erroneous.' 5 After noting that plaintiffs'
evidence was extremely "sketchy," the dissent referred to the State's con-
siderable evidence supporting its employment actions, including evidence
and testimony of the successful applicants' qualifications as well as
records and testimony which "cast clouds on the qualifications of plain-

27. Id. at 922.
28. Id. at 922-23.
29. Id. at 923, 925.
30. Id. at 925.
31. 893 F.2d 1189 (l1th Cir.), cert. denied, Ill S. Ct. 133 (1990).
32. 893 F.2d at 1190-91.
33. Id. at 1194.
34. Id.
35. Id. at 1197.
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tiffs."" The dissent concluded that "no mystery cloaked defendants' posi-
tion about why plaintiffs were not promoted. 3 7 Furthermore, defendants
should have had the same right as plaintiffs to make their case with, cir-
cumstantial evidence.38

Disparate Impact Cases. Given the present uncertainty in the area,
it is not surprising that there were very few cases decided during the sur-
vey period relying on a disparate impact theory. In the only disparate
impact case decided by the Eleventh Circuit during the survey period, the
court, in Nash v. Consolidated City of Jacksonville,3 9 considered for the
third time the issue whether the City of Jacksonville's examination for
the promotion of firefighters discriminated on the basis of race. The Elev-
enth Circuit's 1988 opinion"0 had been vacated and remanded for recon-
sideration in light of the Supreme Court's decision in Wards Cove Pack-
ing Co. v. Atonio.41 The third time did not prove to be the charm for the
defendant in this case, as the Eleventh Circuit, on remand, doggedly ad-
hered to the conclusion that it reached twice before (that the examination
was discriminatory).4 The court found that plaintiff's statistical evidence
(that only three of the twenty blacks who took the exam passed, whereas
57 of the 100 whites who took the exam passed) did not suffer from the
defects which the Supreme Court identified in Wards Cove.43 The court
also concluded that defendant "failed to meet its burden of producing
evidence that [its] exam was job related and served the asserted business
justification of promoting the most qualified firefighters to fire
lieutenant.1'

44

Sex Discrimination-Special Issues. In a case significant more for
its longevity than for the development of any important new legal princi-
ples, the maternity leave policy of the former National Airlines was at
issue in In re Pan American World Airways, Inc." In March of 1973,
plaintiff, a National flight attendant, informed her superiors that she was
pregnant. She had been pregnant between 21-1/2 and 24 weeks. Since
plaintiff violated National's maternity leave policy, which required that

36. Id. at 1199.
37. Id.
38. Id. at 1200.
39. 905 F.2d 355 (11th Cir. 1990).
40. See Nash v. Consolidated City of Jacksonville, 837 F.2d 1534 (11th Cir. 1988), va-

cated, 109 S. Ct. 3151 (1989); see also Corbin & Duvall, Employment Discrimination, 40
MERCER L. REv. 1247, 1257-58 (1989).

41. 490 U.S. 642 (1989).
42. 905 F.2d at 358.
43. Id.
44. Id.
45. 905 F.2d 1457 (11th Cir. 1990).
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employees give notice to the company as soon as they learned they were
pregnant, National promptly discharged plaintiff. Plaintiff brought a class
action against National, challenging the airline's maternity leave policy in
general on the ground that it discriminated on the basis of sex. In addi-
tion to the immediate notice provision, the National policy required the
employees to take an immediate unpaid leave of absence for the duration
of the pregnancy, and required the employees to return to work within
sixty days after delivery unless the company medical examiner concluded
that additional time was necessary. 4' In an initial trial on liability, the
district court found National's policy to be discriminatory, but did not
specifically address the requirement in the policy that employees provide
immediate notice of pregnancy.' 7 In a separate remedial phase hearing,'
the district court awarded plaintiff back pay, reinstatement, and attorney.
fees. ' On appeal, the company argued that the leave policy was not dis-
criminatory as applied to plaintiff, and that she consequently was not a
proper member of the class. The company based this argument on the
notion that the district court implicitly had upheld the immediate notice
requirement (by not addressing it), while striking down the remainder of
National's maternity leave policy." However, the Eleventh Circuit dis-
agreed, finding that the district court had considered the maternity leave
policy as a whole, and considering it as a whole, the court of appeals
agreed that it was discriminatory.5 The Eleventh Circuit also rejected the
argument that as a prerequisite to relief, plaintiff was required to prove
that had National had a lawful maternity leave policy, she would have
complied with it by giving timely notice of her pregnancy. The court held
that plaintiff's non-compliance with even a lawful maternity leave policy
was a burden of proof to be borne by defendant, not plaintiff.5 1

The Eleventh Circuit struck a blow for nepotism in Platner v. Cash &
Thomas Contractors, Inc.2 Plaintiff, a female, was employed as a flag-
person for defendant, a general contracting and pipe-laying firm. The
owner's son (Steve) and daughter-in-law (Savonda) also worked for de-
fendant, as a work crew supervisor and part-time secretary. Savonda be-
came extremely jealous that plaintiff was carrying on an affair with Steve.
As the Eleventh Circuit aptly commented, "[tihe district court wisely re-
frained from attempting to reach any definitive factual conclusion as to
whether this affair was real or existed only in Savonda's fevered imagina-

46. Id. at 1459.
47. Id. at 1460.
48. Id.
49. Id. at 1462.
50. Id.
51. Id. at 1464.
52. 908 F.2d 902 (11th Cir. 1990).
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tion." s The friction between Savonda and plaintiff "went from bad to
worse," and led to various confrontations." At some point, defendant's
owner became aware of the irreconcilable conflict between his daughter-
in-law and plaintiff. His solution was to discharge plaintiff, who then sued
defendant for sex discrimination under Title VII. The district court ruled
for defendant after a bench trial." The Eleventh Circuit affirmed, recog-
nizing defendant's dilemma. Defendant had to choose which employee to
keep, and he made the choice that would not "fracture his family and its
relationships."" The court found that the basis for plaintiff's discharge
"was not gender but simply favoritism for a close relative." 7 The Elev-
enth Circuit concluded: "However unseemly and regrettable nepotism
may be as a basis for employment decisions in most contexts, it is clear
that nepotism as such does not constitute discrimination under Title
VII. ' " In reaching this decision, the court relied heavily on a Fourth Cir-
cuit Court case reaching a similar conclusion."

Retaliation. Two cases decided during the survey period addressed
the issue of retaliation under section 704(a) of Title VII." In the first
case, Bigge v. Albertsons, Inc.,e1 the Eleventh Circuit addressed the
proper legal standard to apply in retaliation actions. Plaintiff, of Oriental-
Pacific Islander heritage, worked as a polygraph examiner for Albertsons.
In a meeting with one of defendant's officials, plaintiff alleged that he was
the victim of discriminatory treatment,6" and also alleged in general that
Albertsons abused polygraph examinations as a means of discriminating
against "handicapped persons, pregnant females, union sympathizers and

53. Id. at 902-03.
54. Id. at 903.
55. Id. at 904.
56. Id. at 905.
57. Id.
58. Id.
59. Id. (quoting Holder v. City of Raleigh, 867 F.2d 823 (4th Cir. 1989)).
60. Section 704(a) provides- in pertinent part:

It shall be an unlawful employment practice for an employer to discriminate
against any of his employees or applicants for employment... because he has
opposed any practice made an unlawful employment practice by this subchapter,
or because he has made a charge, testified, assisted, or participated in any manner
in an investigation, proceeding, or hearing under this subchapter.

42 U.S.C. § 2000e-3(a) (1988).
61. 894 F.2d 1497 (11th Cir. 1990).
62. Id. at 1499-1500. Specifically, plaintiff alleged that his co-workers referred to him as

"China-boy," "house.boy" and "Chink." Plaintiff's co-workers contended that these refer-
ences were made in jest. Plaintiff participated in the "jesting" to some extent by referring to
his various co-workers as a "South Carolina redneck," a "damn Yankee," and a "damn Pu-
erto Rican." Id. at 1499 n.2.
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black persons.""' Plaintiff then attempted to confirm the meeting with a
written letter to the official. Five days later, the official again met with
plaintiff. They reviewed the letter carefully, and the official accused
plaintiff of misquoting the official. He also advised plaintiff that he did
not believe the allegations of discrimination. He was otherwise critical of
plaintiffs performance and terminated plaintiff at the conclusion of the
meeting. After a bench trial, the district court found that plaintiff had
"failed to establish that the defendant discriminated against him or any
other of its employees."" On appeal, however, the Eleventh Circuit re-
manded the action, finding that the district court had applied the wrong
legal standard for a retaliation action. 5 The Eleventh Circuit concluded
that the district court incorrectly required plaintiff to prove that defend-
ant "in fact had discriminated or was discriminating against" either
plaintiff or other employees, and concluded that plaintiff "needed only to
prove that he opposed an unlawful employment practice which he reason-
ably believed had occurred or was occurring." 60 The action was remanded
for further proceedings.

Sherman v. Burke Contracting, Inc.,7 the second retaliation case, is
more significant for its concurring opinion than for its principal opinion.,
Plaintiff's employment was terminated by defendant Burke allegedly be-
cause plaintiff, "a black man, was married to a white woman."" Plaintiff
filed a charge with the EEOC contending that his discharge was on the
basis of his race. Plaintiff then obtained a job with another contractor,
Palmer Construction Co. (Palmer), which also fired plaintiff. Plaintiff
then filed a retaliation action under Title VII and section 1981 against
defendant, alleging that defendant persuaded Palmer to fire plaintiff in
retaliation for plaintiff's charge to the EEOC against defendant. A jury
found in favor of plaintiff on the retaliation claim, and awarded him
$10,000 in compensatory damages and $12,500 in punitive damages.6' On
appeal, the Eleventh Circuit was confronted with the issue whether an
employer could be liable under section 704(a) of Title VII "for retaliating
against an employee after an employment relationship has terminated. 7

The Eleventh Circuit answered this question in the affirmative, relying
exclusively on the court's recent decision in Bailey v. USX Corp.

63. Id. at 1500.
64. Id. at 1500-01.
65. Id. at 1503.
66. Id.
67. 891 F.2d 1527 (11th Cir. 1990).
68. Id. at 1529.
69. Id. at 1529-31.
70. Id. at 1531.
71. Id. at 1532 (citing Bailey v. USX Corp., 850 F.2d 1506 (11th Cir. 1988)).
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However, in a lengthy and well reasoned concurring opinion, Circuit
Judge Tjoflat, joined by Senior District Judge Atkins (sitting by designa-
tion), concurred in the court's disposition on the ground that the panel
was bound by its prior precedent, but nonetheless made a cogent and
compelling argument that Bailey v. USX Corp. was wrongly decided and
should be overruled by an en banc panel.78 Initially,. Judge Tjoflat ex-
amined the legislative history of Title VII and its purposes and remedial
scheme and concluded that "Title VII's anti-retaliation provision ... was
not intended to grant a cause of action for money damages against" em-
ployers who, after termination of the employment relationship, engage in
retaliatory blacklisting or adverse comment against their former employ-
ees."7' Rather, the concurring opinion concluded, under such circum-
stances, the job applicant should bring an action against the prospective
employer who refused to hire him because of his participation in activity
prohibited by Title VII. The plaintiff could seek the traditional equitable
"make whole" relief of reinstatement and back pay, consistent with Title
VII's legislative intent, whereas, only legal relief in the form of money
damages could be awarded against the former employer."4 Furthermore,
the concurring opinion found that the Bailey panel had improperly im-'
plied a cause of action under Title VII without a "sufficient inquiry into
the decisive issue of congressional intent."''7 In reaching this conclusion,
the concurring judges said that the majority had not applied the four-
factor test for determining the existence of a statutorily implied cause of
action that was mandated by the United States Supreme Court in Cort v.
Ash.'6 Had the majority properly applied the Cort test, the concurring
opinion continued, at least three of the four factors would not have been
met.'7 It remains to be seen whether the full court will take to heart
Judge Tjofiat's well reasoned analysis.

B. Procedural and Evidentiary Matters

Administrative Investigations-Subpoena Enforcement. The
United States Supreme Court struck a blow to the confidentiality of peer
review materials in university tenure decisions in University of Pennsyl-
vania v. EEOC." In that case the .University of Pennsylvania denied ten-
ure to an Oriental female professor. The professor filed a charge of dis-
crimination with the EEOC alleging discrimination on the basis of race,

72. Id. at 1536-42.
73. Id. at 1536.
74. Id. at 1538.
75. Id. at 1539.
76. Id. (quoting Cort v. Ash, 422 U.S. 66 (1975)).
77. Id. at 1540.
78. 110 S. Ct. 577 (1990).
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sex, and national origin. In conducting its administrative investigation,
the EEOC requested a variety of relevant information. When the univer-
sity refused to supply the materials, the acting Director of the EEOC is-
sued an administrative subpoena "seeking, among other things, [the uni-
versity's tenure-review file for the professor in question,] and the tenure
files of five male faculty members identified in the charge."', Both the
district court and the Third Circuit enforced the EEOC's subpoena.'0 The
university raised two issues before the Supreme Court: First, it asked the
Court to recognize a qualified common law privilege against the disclosure
of confidential peer review materials; second, the university asserted a
first amendment right of "academic freedom" that militates against the
disclosure of the peer review materials.81 In a unanimous opinion, the Su-
preme Court declined the university's "invitation to create a new privi-
lege against the disclosure of peer review materials."'1' The Court found
that any such privilege should be "strictly construed," and found no con-
gressional intent whatsoever that such materials should be excluded from
EEOC administrative investigations." With equal ease, the Court re-
jected the university's first amendment argument, finding any first
amendment infringement extremely "attenuated" and "speculative."

Jurisdiction. The Supreme Court's decision in Yellow Freight System
v. Do nnelly8" may well cause practitioners to be confronted with more
Title VII litigation in state court. That case dealt with the issue whether
federal courts have exclusive jurisdiction over civil actions brought under
Title VII. The Court concluded that "Congress did not divest the state
courts of their concurrent authority to adjudicate federal claims." 8 In
reaching this conclusion, the Court found that, in order to confer exclu-
sive jurisdiction on federal courts, Congress must "affirmatively divest
state courts of their presumptively concurrent jurisdiction."', Although
section 706(f)(3) of Title VII describes only federal courts in conferring
jurisdiction, it contains no language expressly confining jurisdiction to
federal courts, and is otherwise silent on any role the state courts might
play.#8 Although the Court concluded that "[iut may be assumed that fed-
eral judges will have more experience in Title VII litigation than state

79. Id. at 580,
80. Id. at 581.
81. Id.
82. Id. at 582.
83. Id.
84. Id. at 587, 588.
85. 110 S. Ct. 1566 (1990).
86. Id. at 1567.
87. Id. at 1568.
88. 42 U.S.C. § 2000e-5(f)(3) (1988).
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judges," there was "no reason to question the presumption that state
courts are just as able as federal courts to adjudicate Title VII claims.""
The Supreme Court's decision in Yellow Freight effectively overrules the
prior position of the Eleventh Circuit on this issue as expressed in Long v.
Florida."

Timeliness of Complaint. Pardazi v. Cullman Medical Center,"1

which was making its second trip to the Eleventh Circuit," dealt with the
issue of the ninety-day limitation on filing actions under Title VII." The
district court dismissed plaintiff's complaint as time-barred, finding that
although plaintiff's complaint initially had been filed within 90 days, the
action became barred under section 706(f)(1) of the Act when plaintiff
did not serve process on defendant within 120 days as required by rule
4(j) of the Federal Rules of Civil Procedure.9 ' The Eleventh Circuit re-
versed this determination, finding that rule 4(j) and section 706(f)(1) were
not "inherently intertwined," and that a plaintiff could meet the 90 day
statute of limitations "simply by filing the complaint.""' The court found
that service of process under rule 4(j) was an issue of personal jurisdiction
which defendant had waived by not raising it in its initial answer."

The Eleventh Circuit considered tolling of the statutory limitation on
filing actions under Title VII in Washington v. Ball." The district court
dismissed the action as untimely, relying upon the Eleventh Circuit's de-
cision in Manning v. Carlin," which recognized tolling only in three lim-
ited circumstances, none of which were present in Washington." On ap-

89. 110 S. Ct. at 1570.
90. 805 F.2d 1542 (11th Cir. 1986), rev'd on other grounds, 487 U.S. 223 (1988).
91. 896 F.2d 1313 (11th Cir. 1990).
92. See Pardazi v. Cullman Medical Center, 838 F.2d 1155 (11th Cir. 1988); see also

Corbin & Duvall, supra note 40, at 1247-48.
93. Section 706(f)(1) requires that a civil action by a private individual must be brought

within ninety days after issuance by the EEOC of the statutory notice of right to sue. 42
U.S.C. § 2000e-5(f)(1) (1988).

94. 896 F.2d at 1315. Fed. R. Civ. P. 40) provides in pertinent part:
If a service of the summons and complaint is not made upon a defendant within
120 days after the filing of the complaint and the party on whose behalf such
service was required cannot show good cause why such service was not made
within that period, the action shall be dismissed as to that defendant without
prejudice upon the court's own initiative with notice to such party or upon
motion.

FED. R. Cir. P 4(j).
95. 896 F.2d at 1316.
96. Id.
97. 890 F.2d 413 (11th Cir. 1989).
98. 786 F.2d 1108 (11th Cir. 1986).
99. The three instances where tolling was recognized in Manning were as follows: (1)

When a state court action is pending; (2) when the defendant has concealed an act support-
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peal, the Eleventh Circuit noted that, although the Clerk did not file the
complaint until after the deadline, plaintiff was a pro se litigant and filed
a request for a fifteen-day extension to file his complaint prior to the
deadline. The court concluded that it would be "manifestly unfair to pe-
nalize a pro se litigant in such circumstances."100 More significantly, the
court noted that it had "not stated conclusively that the three situations
outlined in Manning v. Carlin are exhaustive."101 In reversing the district
court, the court of appeals recognized a fourth ground for tolling: "Just as
the statute is tolled where a plaintiff is mislead by the Secretary, the stat-
ute should be tolled when a plaintiff is mislead by the court. '"10 2

Res Judicata. In Riddle v. Cerro Wire & Cable Group, Inc.,10
3 the

Eleventh Circuit confronted the issue whether a plaintiff could bring her
own private action against an employer in the face of a settlement agree-
ment reached in a prior action by the EEOC. Plaintiff filed a charge of
discrimination with the EEOC alleging that the company discriminated
in promotions on account of her sex. The EEOC filed an action on plain-
tiff's behalf under Title VII after investigating the charge and rendering a
"reasonable cause" determination, and unsuccessfully conciliating the
matter. Plaintiff did not intervene in this action. The EEOC and the
company ultimately negotiated a settlement of the action, despite pro-
tests from plaintiff that the settlement was insufficient. The settlement
included a consent decree, approved by the district court, but did not
include a release signed by plaintiff nor any specific monetary relief for
plaintiff. Plaintiff demanded and received a right to sue letter from the
EEOC and brought her own Title VII action, alleging essentially the same
matters which had been the subject of the EEOC's prior suit. The district
court granted summary judgment for defendant, finding that plaintiff's
right to commence a private action terminated when she did not inter-
vene in the prior EEOC suit.104 The Eleventh Circuit reversed on appeal.
The court found that plaintiffs private cause of action was not termi-
nated on the basis of the plain statutory language of section 706(f)(1) of
Title VII.10 The court stated that two possible conditions could result in
cutting off a private cause of action under section 706(f)(1): (1) The

ing a cause of action under Title VII; and (3) when the EEOC has mislead the plaintiff
regarding the nature of his rights under Title VII. 786 F.2d at 1109. These criteria, as
adopted by the Eleventh Circuit in Manning, previously had been set forth by the former
Fifth Circuit in Chappell v. Emco Machine Works Co., 601 F.2d 1295 (5th Cir. 1979).

100. 890 F.2d at 415.
101. Id.
102. - Id.
103. 902 F.2d 918 (11th Cir. 1990).
104. Id. at 919-23.
105. Id. at 921. Section 706(f)(1) provides in pertinent part:
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EEOC did not bring its prior suit within 180 days of the time plaintiff's
charge was filed; and (2) the EEOC never negotiated a conciliation agree-
ment.106 The court concluded that the facts established neither condition,
and that plaintiff clearly was entitled to the -issuance of a right to sue
letter. The court also found that plaintiff's claim was not barred by the
doctrine of res judicata, since plaintiff's interests and those of the EEOC
were not in privity and had diverged at the time that plaintiff became
dissatisfied with the Commission's settlement efforts."' Of course, if
plaintiff had executed a release in the prior litigation or had received a
prior monetary settlement, the result in this ease may have been
different.

Summary Judgment. Rule 56(c) of the Federal Rules of Civil Proce-
dure requires that a motion for summary judgment "shall be served at
least 10 days before the time fixed for the hearing."'1 8 The Eleventh Cir-
cuit in Burns v. Gadsden State Community College, reaffirmed the ten-
day requirement.109 In that case, plaintiff applied for the position of Di-
rector of Economic Development at the defendant community college.
Defendant chose a male applicant who was younger than plaintiff. Plain-
tiff brought an action under both Title VII and the Age Discrimination in
Employment Act (the "ADEA")1 alleging that defendant had refused to
hire her on the basis of her sex and age. Defendant filed a "bare-bones"
motion for summary judgment containing no supporting affidavits, depo-
sitions, or other evidence on March, 30, 1989.11" The district court estab-
lished a submission schedule, allowing both parties three weeks to file
briefs and materials in support of or in opposition to defendant's motion.
Defendant did not submit any materials in support of its motion until the

The person or persons aggrieved shall have the right to intervene in a civil action
brought by the Commission. . . .If a charge filed with the Commission pursuant
to subsection (b) of this section is dismissed by the Commission, or if within one
hundred and eighty days from the filing of such charge or the expiration of any
period of reference under subsection (c) or (d) of this section, whichever is later,
the Commission has not filed a civil action . . ., or the Commission has not en-
tered into a conciliation agreement to which the person aggrieved is a party, the
Commission.. .shall so notify the person aggrieved and within ninety days after
the giving of such notice a civil action may be brought against the respondent
named in the charge (A) by the person claiming to be aggrieved ....

42 U.S.C. § 2000e-5(f)(1) (1988).
106. 902 F.2d at 921.
107. Id. at 922-23.
108. FED. R. Civ. P.' 56(c).
109. 908 F.2d 1512 (11th Cir. 1990).
110. Pub.L. No. 90-202, §§ 2-17, 81 Stat. 602 (codified as amended at 29 U.S.C. §§ 621-

634 (1988)).
111. 908 F.2d at 1513-15.
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last possible day, April 20, 1989. On May 1, 1989, plaintiff submitted two
affidavits in opposition to the motion, which, if believed, provided direct
evidence of defendant's discriminatory motive." The district court re-
fused to consider the affidavits, and granted defendant's motion for sum-
mary judgment.1 s

On appeal, the Eleventh Circuit found that the district court erred in
refuAng to consider the affidavits.' 1 ' The court noted that the purpose of
the ten-day requirement of rule 56(c) is "to permit the nonmoving party a
reasonable and meaningful opportunity to challenge a motion for sum-
mary judgment.""' Accordingly, the court concluded that plaintiff should
have had ten days after defendant submitted its materials in support of
summary judgment. Since the tenth day, April 30th, fell on a Sunday, the
court found that the affidavits submitted on Monday, May 1, 1989, were
timely.116 After considering the affidavits, and the alleged direct evidence
therein, the court found that material issues of disputed fact existed
which precluded summary judgment, and remanded the case for further
proceedings.'1

Appealability. In Hodges v. Department of Corrections,"'s the court
considered the appealability of a district court's denial of a motion for
appointment of counsel in a Title VII action, which caused concern, pri-
marily among pro se litigants. The Eleventh Circuit noted that an earlier
en banc decision in Holt v. Ford left the issue undecided.11' The court in
Holt addressed the issue in the context of an action brought under 42
U.S.C. § 1983. In Hodges the Eleventh Circuit expressly ruled that orders
denying the appointment of counsel in Title VII cases are not immedi-
ately appealable under the exception to 28 U.S.C. § 1291, created by Co-
hen v. Beneficial Industrial Loan Corp.""0 In reaching this conclusion, the

112. Id. at 1515. One of the affidavits asserted that an official with defendant had de-
clared that "no woman would be named to a B scheduled job." The second affidavit asserted
that in a "series of instances . . . older and more experienced female employees . . . had
been denied administrative positions in favor of younger males." Id.

113. Id.
114. Id. at 1517.
115. Id. at 1516.

116. Id. at 1517.
117. Id. at 1519.
118. 895 F.2d 1360 (11th Cir. 1990).

119. Id. at 1361 (citing Holt v. Ford, 862 F.2d 850 (11th Cir. 1989) (en banc)).
120. Id. (citing Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949)). 28 U.S.C. §

1291 generally limits appeals to the courts of appeals to "appeals from all final decisions of
the district courts of the United States .... Judiciary Code and Judiciary, Ch. 646, 62
Stat. 929 (codified as amended at 28 U.S.C. § 1291 (1988)).
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court stated that Holt overruled its prior decision in Caston v. Sears,
Roebuck & Co. 121

II. REMEDIES UNDER TITLE VII

A. Back Pay

The remedial provisions of Title VII have a "make whole" objective;
that is, to place the victim of discrimination in the same economic posi-
tion the individual would have occupied had discrimination not oc-
curred.12' Although there is no disagreement as to this general principle,
there often is disagreement as to the specific calculation of back pay in
order to meet the "make whole" objective. The Eleventh Circuit's deci-
sion in EEOC v. Mike Smith Pontiac GMC, Inc.'"5 is no exception. The
EEOC brought this action on behalf of Georgiana Bennett because of de-
fendant's alleged refusal to hire her as an automobile salesperson on ac-
count of her sex. Following a bench trial, the district court entered a back
pay award for plaintiff in the amount of $5,941.28.24 On appeal, both
sides argued that the district court erred in its computation of back pay.
The district court based its award on the average salary and length of
employment of all defendant's other salespersons. The EEOC argued that
the district court should have used a back pay period beginning when
Bennett was denied employment and ending on the date that the auto
dealership was sold (a period of approximately 47 months), rather than
average length of employment (found to be 21.5 weeks). Defendant, on
the other hand, argued that the back pay period should have been limited
to the length of its training program. This argument was based on evi-
dence that only approximately ten percent of its new employees success-
fully completed the training class. Addressing the EEOC's argument, the
Eleventh Circuit dismissed it as "mere speculation," and concluded that
there was sufficient evidence to support the district court's conclusion.125

The court noted that none of defendant's salespersons had been em-
ployed for 47 months, and that the most senior salesperson had been em-
ployed for only 106 weeks. Regarding defendant's argument, the Eleventh
Circuit found that the district court erred by failing to determine whether
Bennett successfully would have completed the dealership's training

121. 895 F.2d at 1362 (citing Caston v. Sears, Roebuck & Co., 556 F.2d 1305 (5th Cir.
1977)). Even though Caston was an opinion from the former Fifth Circuit, in Bonner v. City
of Prichard, 661 F.2d 1206 (11th Cir. 1981) (en banc), the Eleventh Circuit adopted as pre-
cedent all decisions of the former Fifth Circuit rendered prior to October 1, 1981.

122. See Albemarle Paper Co. v. Moody, 422 U.S. 405 (1975).
123. 896 F.2d 524 (11th Cir. 1990).
124. Id. at 527.
125. Id. at 530.
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course."" On remand, the court directed that, if the district Court found
that she would not have completed the training course, then the back pay
period should be limited to the average tenure of the salespersons who
failed to complete the program. On the other hand, if the district court
concluded that Bennett would have completed the program, the court di-
rected that the back pay rate and period should be based upon the aver-
age tenure and salary only of those individuals who successfully com-
pleted the program."' 7

B. Attorney Fees

Two opinions during the survey period, each arising out of the same
litigation, addressed the issue of attorney fees under Title VII. In
Zaklama v. Mount Sinai Medical Center,"u the Eleventh Circuit ad-
dressed the propriety of a motion for attorney fees filed beyond the time
limitations imposed by the district court's local rules. The Eleventh Cir-
cuit resolved the underlying merits of this action in a prior decision re-
ported in the 1988 Eleventh Circuit Survey Edition.13' In the prior action,
the Eleventh Circuit had issued its mandate, reversing the district court's
grant of defendant's motion for JNOV, and directed a judgment for
plaintiff in the amount of $135,000. The court's mandate issued on June
23, 1988. Almost three months later, on September 19, 1988, plaintiff's
attorneys filed a motion for attorney fees as the prevailing party pursuant
to section 706(k) of Title VII.1 30 The district court had a local rule requir-
ing that all motions for attorney fees be filed "no later than thirty (30)
days following the entry of final judgment or other final dispositive order,
if any."13' Accordingly, the district court denied the motion for attorney
fees as untimely.133 On appeal, the principal issue was the enforceability
of the local rule.133 The Eleventh Circuit found that in order to enforce
such a rule, "the time limitations" of the rule "must state explicitly that
they are applicable to claims for attorneys' fees."'13' Plaintiff argued that
the local rule was ambiguous, and hence unenforceable, since it did not

126. Id.
127. Id.
128. 906 F.2d 645 (11th Cir. 1990).
129. See Zaklama v. Mt. Sinai Medical Center, 842 F.2d 291 (11th Cir. 1988); see also

Corbin & Duvall, supra note 40, at 1248.49.
130. Section 706(k) of the Act provides in pertinent part: "In any action or proceeding

under this title the court, in its discretion, may allow the prevailing party, other than the
Commission or the United States, a reasonable attorney's fee as part of the costs ......
Virtually identical language is contained in 42 U.S.C. § 2000e-5(k) (1988).

131. 906 F.2d at 647.
132. Id.
133. Id.
134. Id.
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explicitly state that it applied to motions for fees under Title VII or 42
U.S.C. § 1988.35 The Eleventh Circuit disagreed, however, finding the
rule clear and unambiguous regarding all motions for attorney fees,
thereby affirming the district court.'3

Despite the ruling, plaintiff's attorneys did not go. away empty handed.
In the companion case, Zaklama v. Mount Sinai Medical Center,3 7 the
Eleventh Circuit addressed the propriety of the contingency fee contract
between plaintiff and his counsel.1 8 Specifically, the court addressed "the
question of whether attorneys are entitled to their proceeds under a con-
tingency fee contract, when they have been discharged by the client after
obtaining the relief sought."13' 9 Plaintiff executed a contingency fee con-
tract agreeing to pay counsel 50 percent of the recovered proceeds if an
appeal was taken by either side. After issuance of the Eleventh Circuit
mandate discussed above, defendant attempted to satisfy the judgment
by tendering a check in the amount of $159,624.29 (the amount of the
judgment plus interest). However, a dispute arose between plaintiff and
his counsel, and plaintiff refused to endorse the check. His counsel filed a
charging lien for attorney fees, after which plaintiff discharged his coun-
sel. The district court allowed the proceeds to be deposited into the regis-
try of the court pending resolution of this dispute. The lower court ulti-
mately entered an order directing payment of $75,812.14 to plaintiff's
counsel, and the remainder ($83,812.15) to plaintiff.40 Plaintiff appealed
this order, contending that the attorneys were entitled only to a quantum
meruit computation of fees."' Predictably, plaintiff also included vague
claims of breach of fiduciary duty and malpractice."14 The Eleventh Cir-
cuit found that the rights and obligations of the parties pursuant to the
contingency fee contract were governed by state law."s Citing Rosenberg
v. Levin," the court recited the general rule in Florida that an attorney
employed under a contingency fee contract who is discharged before the
contingency has occurred, is entitled to fees on a quantum meruit basis.' 45

However, the court also found that, under state law, the "Rosenberg rule"
was not applicable when the contingency occurred prior to the lawyer be-

135. Id. at 648.
136. Id. at 648-49.
137. 906 F.2d 650 (11th Cir. 1990).
138. Id. at 651.
139. Id.
140. Id. at 652.
141. Id.
142. Id.
143. Id.
144. 409 So. 2d 1016 (Fla. 1982).
145. 906 F.2d at 652.
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ing discharged.1" Since the attorneys received full recovery of the judg-
ment proceeds before plaintiff discharged them, the court found that the
attorneys had performed all that they had contracted to achieve.147 The
Eleventh Circuit concluded: "Zaklama's attempt to renege on a valid con-
tingency fee agreement is reprehensible and this appeal is without merit
.... A client may not accept the benefits of a valid contingency fee con-
tract and subsequently contest his obligations thereunder." ''  Alas, some-
times a lawyer's most difficult struggle is not with the merits of his case,
but with his own client.

II. AGE DISCRIMINATION IN EMPLOYMENT AcT

A; Class Actions

Only one noteworthy ADEA class action-related decision was handed
down during the *survey period. In Hofjmann-La Roche, Inc. v. Sper-
ling," the Supreme Court of the United States ruled that district courts
have discretion in ADEA actions to facilitate the giving of notice of such
actions to potential class plaintiffs. 5 " Resolving a conflict which had de-
veloped among the Circuits,1 ' the Court held that district -courts may
play a substantial role in prescribing the terms and conditions of commu-
nications from named plaintiffs in a class-action to other potential mem-
bers of the class on whose behalf the collective action has been brought."'
Chief Justice Scalia dissented from the opinion, contending there was no
authority for such an "extra-ordinary exercise of the federal judicial
power."

163

Defendant had been forced to undergo a reduction in its workforce, dis-
charging or demoting approximately 1,200 of its employees nationwide.""
One discharged employee filed a charge of age discrimination with the
EEOC on his behalf and on behalf of all similarly situated demoted and

146. Id. at 653.
147. Id.
148. Id.
149. 110 S. Ct. 482 (1989).
150. Id. at 486.
151. Compare Braunstein v. Eastern Photographic Laboratories, Inc., 600 F.2d 335 (2d

Cir. 1978) (per curiam), cert. denied, 441 U.S. 944 (1979); Woods v. New York Life Ins. Co.,
686 F.2d 578 (7th Cir. 1982); United States v. Cook, 795 F.2d 987 (Fed. Cir. 1986) with
McKenna v. Champion Int'l Corp., 747 F.2d 1211 (8th Cir. 1984); Dolan v. Project Constr.
Corp., 725 F.2d 1263 (10th Cir. 1984); Partlow v. Jewish Orphans' Home of Southern Cali-
fornia, Inc., 645 F.2d 757 (9th Cir. 1981); Kinney Shoe Corp. v. Vorhes, 564 F.2d 859 (9th
Cir. 1977).

152. 110 S. Ct. at 486.
153. Id. at 488 (Scalia, J., dissenting).
154. Id. at 485.

1991] 1399



MERCER LAW REVIEW

former employees.'" He and other employees then formed a group which
mailed a letter to certain employees they identified as potential class
members. 1s" The letter advised that a lawsuit would be brought under the
ADEA and sought consents from the letter recipients to join as class
members in the suit.157 Four hundred of the 600 recipients of the letter
returned signed consent forms.158 In an effort to solicit additional class
members, plaintiff sought through discovery the names and addresses of
all similarly situated employees and requested that the district court send
a notice of the pending class action to all potential plaintiffs who had not
yet filed consents.15' Defendant opposed the requested discovery and the
notice sought from the court, filed a cross motion to invalidate the ob-
tained consents, and requested that the district court send out a "correc-
tive notice" to all individuals who had already filed consent forms.160 The
district court ruled that as long as doing so would not encourage absent
class members from joining the action, it was permissible for the court to
facilitate notice of such a suit to absent class members.'

The United States Court of Appeals for the Third Circuit affirmed the
actions of the district court,"' as did the Supreme Court. 3 The Supreme
Court concluded that the need for efficient case management by the dis-
trict courts required them to play more than a merely passive role in
cases involving potentially multiple plaintiffs. 1 ' The Court did caution,
however, that trial courts may not act with unbridled discretion in man-
aging such cases, and must avoid the appearance of judicial endorsement
by its involvement in facilitating notices to potential class members. 16"

B. Liability-Burden of Proof

The court of appeals considered two notable burden of proof cases dur-
ing the survey period. In the first, Baker v. Sears, Roebuck & Co., ' " the
court of appeals affirmed the district court's judgment and adopted in
toto its order, and granted defendant's motion for summary judgment,
illustrating that detailed, objective, contemporaneously prepared em-

155. Id.
156. Id.
157. Id.
158. Id.
159. Id.
160. Id.
161. Id.
162. 862 F.2d 439 (3d Cir. 1988).
163. 110 S. Ct. 482 (1989).
164. Id. at 487.
165. Id. at 488.
166. 903 F.2d 1515 (11th Cir. 1990).
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ployee performance appraisals can, in the proper case, keep an ADEA
plaintiff from a jury.167 Sears successfully convinced the district court
that plaintiff failed to meet its performance standards for a number of
years and also failed to establish all elements of her prima facie case.1' 8

As a result of her continuing failure to meet company sales standards
for maintenance contracts, Sears transferred plaintiff from a position in
the appliance department to a less lucrative position in the furniture de-
partment."" Prior to the transfer, she underwent repeated counselling
about her poor performance in the sale of maintenance agreements.
Plaintiff was also threatened with possible transfer to a position in the
store where the standard for such sales was lower, provided her sales of
the agreements on appliances did not increase.170

Finding it clear that plaintiff failed to meet the performance expecta-
tions of her employer, the district court concluded that she failed to
demonstrate that she was qualified for the position of appliance salesper-
son, and that she accordingly failed to establish all prongs of a prima
facie case of age discrimination.17 1 Because she could not establish a
prima facie case, she was not entitled to a jury trial on her claim.

In Patterson v. United States Postal Service,'7 the Eleventh Circuit
concluded that the ADEA does not extend coverage to individuals seeking
federal law enforcement positions.'17 Plaintiff challenged the Postal Ser-
vice's policy of refusing to appoint any person over the age of thirty-five
to the position of postal inspector, a federal law enforcement position.1 7"

Resolving an issue of first impression in this circuit, the court of appeals
relied on Stewart v. Smith,'7

5 which first analyzed the interaction be-
tween the ADEA and section 3307(d) of Title 5 of the United States Code
(the law enforcement exception).' The district court in Stewart con-
cluded that section 3307(d) creates an exception to the ADEA with re-
spect to maximum age limitations set by the various federal agencies for
law enforcement officials.' 77 The court of appeals adopted the district
court's holding in Stewart, concluding that Congress intended to create in

167. Id. at 1516.
168. Id. at 1520.
169. Id. at 1518.
170. Id. at 1517-18.
171. Id. at 1520.
172. 901 F.2d 927 (lth Cir. 1990).
173. Id. at 928.
174. Id.
175. 673 F.2d 485 (D.C. Cir. 1982).
176. Pub. L. No. 93-350, 88 Stat. 355 (codified as amended at 5 U.S.C. § 3307 (1974)).
177. 901 F.2d at 930. •
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section 3307(d) a limited exception to the general ADEA -proscription
against age discrimination. 17 8

C. Summary Judgment

In Earley v. Champion International Corp.,179 a reduction-in-force
case, the court of appeals affirmed the district court's conclusion that
plaintiffs failed to establish prima facie cases.180 The court noted that a
plaintiff may establish a prima facie case of age discrimination by
presenting direct evidence of discriminatory intent-either by meeting
the test set forth in McDonnell Douglas Corp. v. Green,8 ' or by demon-
strating through statistics a pattern of discrimination. The court con-
cluded that plaintiffs failed to establish a case by either of these meansJis
Plaintiffs attempted to prove discriminatory intent directly by pointing to
documents that referred' to the ages and birth dates of all employees in
the facility at which they had been employed. 18

3 The district court con-
cluded this data had no relation to the reduction-in-force plan and did
not constitute direct evidence of discrimination.' " The court of appeals
also agreed, finding the data too "attenuated and weak" to provide proba-
tive value.168

Plaintiffs had also attempted to prove their cases circumstantially,
claiming that Champion discriminated against them based on their ages
by failing to find them new positions at its facility in conjunction with the
reduction in force. 186 The court of appeals noted that adopting plaintiffs'
argument would effectively prohibit employers from planning and imple-
menting reductions in force if the reductions in any way affected employ-
ees within the protected age group. 187 Plaintiffs could not present any evi-
dence to show that any job openings were in fact available, for which
plaintiffs were qualified at the time of the reduction in force, 88 Rather,
the evidence offered only indicated that positions were open either well
before the plaintiffs were terminated, or several months thereafter. . ''

178. Id.
179. 907 F.2d 1077 (11th Cir. 1990).
180. Id. at 1077.
181. 411 U.S. 792 (1973).
182. 907 F.2d at 1081.
183. Id. at 1082.
184. Id.
185. Id.
186. Id.
187. Id. at 1083 n.4.
188. Id. at 1083.
189. Id.
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Champion is also noteworthy because the court affirmed the district
court's denial of plaintiffs' motion to compel nationwide discovery con-
cerning the defendant.190 Plaintiffs moved the court to compel discovery
concerning "the identification of each person responsible for [defend-
ant's] operation, the identification and function of each department, and
the number and type of employees in each department and in the com-
pany as a whole, by age for each year since January 1, 1980. m"19 The dis-
trict court found this request unduly burdensome.192 Relying on Marshall
v. Westinghouse Electric Corp.,1" the court of appeals articulated what
should become an evidentiary standard in .the Eleventh Circuit: "'[Iln
the context of investigating an individual complaint the most natural fo-
cus is upon the source of the complained of discrimination-the employ-
ing unit or work unit.'""" Although the reduction in force was initiated
on the national level, the decision to terminate plaintiffs was made on the
local level.'" The court of appeals reasoned that there was only a vague
possibility that broad sweeping discovery might turn up something to
suggest that the structuring of the reduction in force was discriminatorily
motivated. The court concluded that this does not show either the partic-
ularized need or the likely relevance that would require moving discovery
beyond the natural focus of the inquiry.se

D. Willful Violations

In Trans World Airlines, Inc. v. Thurston,17 the Supreme Court set
forth the test a plaintiff must meet to establish a willful violation of the
ADEA and thereby become entitled to liquidated damages for the viola-
tion: the employer knew its conduct was prohibited or showed a reckless
disregard for whether its conduct was prohibited by the Act.'" In Formby
v. Farmers & Merchants Bank,19 . the jury found that the bank discrimi-
nated against Formby because of her age by discharging her and by later
failing to recall her. 00 This finding rejected as pretextual the bank's pre-
ferred legitimate business reasons for its actions. 0 1 The district court

190. Id. at 1084.
191. Id.
192. Id.
193. 576 F.2d 588 (5th Cir. 1978) (denial of division-wide discovery request encompass-

ing some 7500 employees in 32 districts and three manufacturing plants).
194. 907 F.2d at 1084 (quoting Marshall v. Westinghouse Elec. Corp., 576 F.2d at 592).
195. Id. at 1084.
196. Id. at 1085.
197. 469 U.S. 111 (1985).
198. Id. at 126.
199. 904 F.2d 627 (11th Cir. 1990).
200. Id. at 629.
201. Id. at 632.
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then found during the damages phase of the litigation that defendant's
president, a practicing attorney, "was aware that the ADEA prohibited
discrimination on the basis of age at the time that he discharged" plain-
tiff.202 Reaffirming the standard in the Eleventh Circuit first set forth in
Lindsey v. American Cast Iron Co.,208 the court of appeals held that the
combination of these two facts met the willful standard set forth in Trans
World Airlines, IncYTM

IV. REHABILITATION ACT OF 1973

With the passage of the Americans With Disabilities Act of 1990,210 de-
cisions construing the Rehabilitation Act of 1973 should receive more
scrutiny from private sector employers. The Rehabilitation Act will pro-
vide reference for guidance and the development of precedent in constru-
ing the Americans with Disabilities Act, given their similarity in Congres-
sional purpose and intent.

In Doe v. Garrett,20 an AIDS case, the court of appeals concluded that
the Rehabilitation Act does not protect uniformed members of the armed
forces from discrimination in military employment.207 The court of ap-
peals confirmed the findings of the district court in all regards.20 8 Doe had
first enlisted in the Navy in 1972 and completed his service in 1977. He
reenlisted in the Naval Reserve in 1981 and was discharged in 1985. In
mid 1985 he reenlisted for a two year term and was accepted into the
recruiter program as a temporary active duty officer assigned to assist
recruiting efforts. He received excellent ratings and his initial service was
extended for several months to September 30, 1986. He was subsequently
recommended for an extension of temporary active duty through Septem-
ber 30, 1987. On July 20, 1986, however, he was admitted to a naval hos-
pital after testing positive as a carrier of the AIDS virus. In August of
that year he was informed that because of his AIDS infection he would
not be allowed to continue on active duty beyond September 30, 1986,
although he had been previously approved for an active duty extension
through September 30, 1987.2 9

202. Id.
203. 810 F.2d 1094, 1099 (11th Cir. 1987).
204. 904 F.2d at 632.
205. Americans With Disabilities Act of 1990, Pub. L. No. 101-336, 104 Stat. 327 (1990)

(to be codified at 42 U.S.C.A. §§ 12101-12213 (Supp. 1990)).
206. 903 F.2d 1455 (11th Cir. 1990).
207. Id. at 1467.
208. Id.
209. Id. at 1457.
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The district court granted summary judgment on behalf of defendants,
finding that Doe had no remedy under the Rehabilitation Act."10 The
court of appeals affirmed, finding that the military personnel exclusion
was well established under Title VII caselaw and had equal vitality with
respect to the Rehabilitation Act."

In Lengen v. Department of Transportation,"' the district court found
a violation of the Rehabilitation Act, but denied plaintiff any damages.$"
The Eleventh Circuit reversed the denial of back pay.1 4 Lengen was an
air traffic controller candidate who had suffered an arm amputation.215
Both Lengen and Doe stand for the proposition that individuals have a
private right of action against a federal government employer under the
Rehabilitation Act.

Lengen is also noteworthy for its application of the "but for" analysis
to back pay entitlement.216 The court held that in order to receive back
pay, Lengen must show that "but for" defendants' discriminatory actions,
he would have been hired."7 However, during oral argument, defendants'
counsel conceded that Lengen would have been hired at least until such
time as he failed to successfully complete an FAA training course."18

Based on that concession, the court of appeals found the district court's
conclusion that Lengen would have'had to take the course as a condition
of employment clearly erroneous."' The court further held the lower
court's conclusion that Lengen's refusal to take the course in 1988 pre-

-cluded an award of back pay clearly erroneous as well.2 0

In Lussier v. Dugger,"'1 the final noteworthy Rehabilitation Act case
during the survey period, the trial court was reversed on the issue of the
retroactive effect of the Civil Rights Restoration Act of 1987."' The dis-
trict court concluded that it lacked jurisdiction over plaintiff's claims be-
cause the particular division of the Florida Department of Corrections by
which he was employed constituted a separate "program or activity"
within the Department."8 Section 794 of the Act addresses discrimination

210. Id. at 1458.
211. Id. at 1462.
212. 903 F.2d 1464 (11th Cir. 1990).
213. Id. at 1465.
214. Id. at 1471.
215. Id. at 1465.
216. Id. at 1468-70.
217. Id. at 1468.
218. Id. at 1470.
219. Id.
220. Id. at 1471.
221. 904 F.2d 661 (11th Cir. 1990).
222. Id. at 663.
223. Id. at 664.
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against handicapped individuals by "any program or activity receiving
federal financial assistance".' 24 In accordance with Grove City College v.
Bell,"M the district court determined that plaintiff's failure to present evi-
dence that the division as a discrete entity received federal funds, pre-
vented him from recovering under the Rehabilitation Act.'" However the
opinion in Grove City was effectively reversed by Congress in March,
1988 through the passage of the Civil Rights Restoration Act.2" Conclud-
ing that no manifest injustice would occur as a result, the court of appeals
ruled that the Civil Rights Act had retroactive application in this particu-
lar case. s

2

V. CIVIL RIGHTS AcTs OF 1866 AND 1871

A. Post-Patterson Cases

Following the Supreme Court's decision in Patterson v. McLean Credit
Union,22 cases continued to reach the court of appeals during the survey
period concerning the scope of section 1981 actions. As we reported last
year, Patterson severely curtails the scope of section 1981 actions, and
generally limits the Act's coverage to those claims which concern conduct
predating the formation of an employment contract.230 Unlawfully dis-
criminatory post-contract formation conduct receives sufficient federal
protection from Title VII to preclude the need for section 1981 protec-
tion.3 1 Despite Congressional efforts to repeal Patterson,822 it remains
the law of the land and the Eleventh Circuit grappled with its application
to a number of cases in various appellate postures when Patterson was
decided.

In McGinnis v. Ingram Equipment Co.,238 the court en banc, with Cir-
cuit Judge Hill dissenting, concluded that defendant waived the right to
argue that a discriminatory demotion and subsequent discharge were not
actionable under section 1981 by failing to first raise those issues with the
trial court .even though Patterson hid not been decided until after

224. Id.
225. 465 U.S. 555 (1984).
226. 904 F.2d at 664.
227. 102 Stat. 29 (1988) (codified with respect to the Rehabilitation Act at 29 U.S.C. §

794(b) (1988)).
228. 904 F.2d at 667.
229. 491 U.S. 164 (1989).
230. Id. at 171.
231. Id. at 173-74.
232. See, for example, the proposed Civil Rights Act of 1990, Senate Bill 2104, intro-

duced by Senator Edward Kennedy, and others. S. 2104, 101st Cong., 2d Sess. (1990).
233. 918 F.2d 1491 (11th Cir. 1990).
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trial.2 3 ' We first reported on McGinnis last year.2 3 5 While defendant's ap-
peal was pending, the Supreme Court decided Patterson.236 The court of
appeals asked the parties to file supplemental briefs on the effect of the
intervening decision. 37 . In response, plaintiff argued that defendant
waived any Patterson defense it might have had by failing specifically to
raise the lack of section 1981 coverage as an affirmative defense below.23

The court of appeals initially concluded that Patterson only "restricted.
federal jurisdiction, over Section 1981 claims involving racial harass-
ment."2 3 9 This limited view of Patterson's scope has since been rejected
by even the Eleventh Circuit.2 4 0 Subsequently, the panel opinion was va-
cated and an en banc rehearing was ordered.24 In the en banc decision,
the 'court concluded that the defendant had not preserved any Patterson
issue by merely generally raising lack of subject matter jurisdiction in the
district court.24 The court of appeals concluded that no miscarriage of
justice would occur if it declined to address any arguments based on Pat-
terson in the case. 4

In his dissent; Judge Hill observed that: "In its attempt to reach 'the
morally right result,' the majority has not only made bad law with respect
to the federal courts' lack of jurisdiction over certain racial claims. Unfor-
tunately for the bar, the majority has also made bad law with respect to
another issue: Fed.R.Civ.P. 1 1 ."S" Noting that McGinnis filed his section
1981 claim against defendant in July of 1987 and that Patterson was not
decided until almost twa years later, Judge Hill argued that defendant's
first opportunity to raise in good faith the issues decided by Patterson
did not occur until oral argument on the appeal, four days after Patter-
son was decided.2" He argued that since defendant did assert that Pat-
terson precluded the district court's judgment, that should have been suf-
ficient to allow the court to vacate the lower court's decision.2 '4 Judge
Hill-argued that had defendant raised the issue any earlier, rule 11 sanc-
tions might have been imposed against him, given the broad scope ac-

234. Id. at 1497.
235. See Dickinson & Margulies, Employment Discrimination, 41 MERCER L. REV. 1303,

1344-45 (1990).
236. Patterson was decided on June 15, 1989.
237. 888 F.2d 109, 111 (11th Cir. 1989), vacated, 895 F.2d 1303 (11th Cir. 1990).
238. 888 F.2d at 111.
239.. Id.
240. See, e.g., Thompkins v. Dekalb County Hosp. Auth., 916 F.2d 600 (11th Cir. 1990).
241. 895 F.2d 1303 (11th Cir. 1990).
242. 918 F.2d at 1491.
243. Id. at 1496.
244. Id. at 1499 (Hill, J., dissenting).
245. Id. at 1500.
246. Id.
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corded section 1981 law by lower courts immediately prior to the Su-
preme Court's decision in Patterson.2 47 He noted that even the en banc
majority had to admit, "'no one could have predicted' "248 the Patterson
decision. Referring to a line he had penned in an earlier decision, he again
warned that "the adage '[h]ard cases make bad law' ought to be taken as
a warning and not as a mandate. ' s2 4

In Thompkins v. Dekalb County Hospital Authority,260 the Eleventh
Circuit ruled that Patterson forecloses section 1981 claims for discrimina-
tory discharge and retaliation.251 Similarly, in Sherman v. Burke Con-
tracting, Inc.,2 5

2 the court concluded that section 1981 does not provide a
cause of action for individuals complaining of retaliation for the filing of
charges with the EEOC.25 Adopting the post-contract formulation analy-
sis set forth by the Supreme Court in Patterson, the court of appeals
concluded that such post-formation activity as retaliation is not subject
to section 1981 claims.2 8 ' As was the case in McGinnis, Patterson was
decided during the pendency of defendant's appeal. However, probably
because plaintiff could still obtain relief under Title VII even if his sec-
tion 1981 claims were dismissed,88 this panel of the court of appeals had
no problem concluding that Patterson foreclosed those section 1981
claims even at this late date.2 5

B. Other Issues

In Lytle v. Household Manufacturing, Inc.,8 7 the application of collat-
eral estoppel was at issue.258 Again addressing a conflict among the Cir-
cuits,"" the Supreme Court ruled that a district court's findings with re-
spect to Title VII claims does not collaterally estop a plaintiff from
litigating section 1981 claims.260 Lytle, an Afro-American, brought an ac-
tion under both Title VII and section 1981, contending that his dismissal

247. Id.
248. Id.
249. Id. at 1498 (quoting In re Southwestern Bell Tel. Co., 542 F.2d 297, 298 (5th Cir.

1976) (Hill, J., dissenting), rev'd, 430 U.S. 723 (1977)).
250. 916 F.2d 600 (11th Cir. 1990).
251. Id. at 601.
252. 891 F.2d 1527 (11th Cir. 1990).
253. Id. at 1535.
254. Id. at 1534-35.
255. Id.
256. Id.
257. 110 S. Ct. 1331 (1990).
258. Id. at 1333.
259. Compare Lytle v. Household Mfg., Inc., 831 F.2d 1057 (4th Cir. 1987); and Hussein

v. Oshkosh Motor Truck Co., 816 F.2d 348 (7th Cir. 1987).
260. 110 S. Ct. at 1338.
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from employment for excessive absenteeism was racially motivated."1 He
asserted that he had been treated differently than white employees who
had missed work.262 The district court dismissed his section 1981 claims,
concluding that Title VII provided the exclusive remedy for his inju-
ries.2

1 Following a bench trial, the district court directed a verdict on
defendant's behalf on the Title VII claims.2 " The Fourth Circuit affirmed
the directed verdict, but concluded that the district court had erred in
dismissing the section 1981 claims because the remedies are "separate,
independent and distinct."'2"5 It then went on to rule that Lytle was, how-
ever, collaterally estopped from pursuing the section 1981 claims since
the elements of that cause of action were identical to the elements of the
Title VII claims on which the district court had already ruled.2 " Resolv-
ing a split among the Circuits, the Supreme Court reversed, finding that
"'only under the most imperative circumstances, circumstances which in
view of the flexible procedures of the Federal Rules we cannot now antici-
pate, can the right to a jury trial of legal issues be lost through prior
determination of equitable claims.' "267

In Barfield v. Orange County, 215 a peremptory challenge of a juror was
questioned on appeal as having been racially discriminatory.26

9 The court
concluded that whether or not a peremptory challenge was made for a
discriminatory reason in a civil action constitutes a question of fact sub-
ject to a clearly erroneous standard of review. 70 In the case, the attorney
for the Sheriff of Orange County, Florida satisfactorily explained that he
chose to exercise a peremptory challenge against a black prospective juror
in an employment discrimination action because the prospective juror
wore a hostile expression when looking at him and at the sheriff during
voir dire.271

In Venegas v. Mitchell,272 the Supreme Court addressed the question of
contingent fees in civil rights actions.27' The Court resolved a split among

261. Id. at 1334.
262. Id.
263. Id. at 1335.
264. Id.
265. Id.
266. Id.
267. Id. (quoting Beacon Theaters, Inc. v. Westover, 359 U.S. 500, 510-11 (1959)).
268. 911 F.2d 644 (11th Cir. 1990).
269. Id. at 646.
270. Id. at 647.
271. Id. at 648.
272. 110 S. Ct. 1679 (1990).
273. Id. at 1679.
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the circuit 2 74 as to whether or not section 1988 invalidates contingent fee
contracts that require a prevailing civil rights'plaintiff to pay his attorney
more than the statutory award against the defendant,' 7 The Court con-
cluded that section 1988 controls what a losing defendant must pay, not
what a prevailing plaintiff must pay his lawyer. 7 e

Finally, in Martin v. University of South Alabama,7 7 the court of ap-
peals reversed in part the district court's decision to set aside a special
master's report and recommendation concerning post-judgment attorney
fees earned by plaintiff's counsel.' 78 The district court held that the
master had erred by relying too heavily on the "going rate" in the com-
munity and by "failing to recognize the nexus between congressional inac-
tion on judicial compensation and the calculation of attorney fees."'' Re-
lying on Burke v. Keenum,"0 the district court "found that Congress'
refusal to raise the pay of federal judges was in fact its latest expression
of what a reasonable attorney fee should be."'8 1 Rejecting this approach
the court of appeals observed "[C]ongressional action or inaction on judi-
cial compensation is a matter on which, we suspect, judges might possibly
have strong feelings, but which nevertheless has a relevancy-to the issue
at hand no greater than Judge Dobie's proverbial hiccup of a consumptive
gnat.""' The court of appeals directed the district court to accept the
special master's recommendation with respect to the prevailing market
rate in the relevant legal community and in essence to ignore the issue of
judicial compensation in its-fee calculations. 8

3

274. Compare Sullivan v. Crown Paper Bd. Co., 719 F.2d 667 (3d Cir. 1983); Wilmington
v. J.1. Case Co., 793 F.2d 909 (8th Cir. 1986); Venegas v. Skaggs, 867 F.2d 527 (9th Cir. 1989)
with Cooper v. Singer, 719 F.2d 1496 (10th Cir. 1983) (en, banc).

275. 110 S. Ct. at 1681.
276. Id. at 1684.
277. 911 F.2d 604 (11th Cir. 1990).
278. Id. at 613.
279. Id. at 610.
280. No. 288-067 (S.D. Ga. Feb. 21, 1989) (1989 WESTLAW 14681).
281. 911 F.2d at 609 (citing Burke, No. 288-067 (S.D. Ga. Feb. 21, 1989) (1989

WESTLAW 14681))..
282. Id. at 610.
283. Id. at 612-13.
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