
Constitutional Criminal Procedure

by John L. Carroll*

I. INTRODUCTION

In 1990 the United States Court of Appeals for the Eleventh Circuit
was a court in transition. In the Fall of 1989, Judges Roney and Hill took
senior status. Then in December of 1989, Judge Vance fell victim to a
mail bomb which had been sent to his house. The court then entered 1990
with three vacancies and a tremendous workload. President Bush made
appointments to fill two of those vacancies. Judge Birch joined the court
on June 12, 1990, and Judge Dubina moved up from the district court of
the Middle District of Alabama on October 5, 1990. Despite the vacancies
on the court, the Eleventh Circuit issued decisions in record numbers. As
usual, the court devoted a significant portion of its time to cases involving
constitutional criminal procedure. A survey of some of those decisions fol-
lows. No attempt has been made to catalogue all of the court's criminal
procedure decisions.

II. THE FOURTH AMENDMENT'

A. Consent to Search

In United States v. Fields,' the court explored the issue of consent to
search arising from actions of Broward County Sheriff's officers at the
Fort Lauderdale bus terminal during their attempts to identify and arrest
drug couriers by monitoring buses and other forms of public transporta-
tion. As part of the Department's efforts to interdict supplies of drugs,
officers routinely boarded public buses and asked the passenger's permis-
sion to search their luggage.2

* United States Magistrate Judge, Montgomery, Alabama. Tufts University (B.A., 1965);
Cumberland School of Law, Samford University (J.D. magna cum laude 1974); Harvard Law
School (LL.M., 1975).

1. 909 F.2d 470 (l1th Cir. 1990).
2. Id. at 471.
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At about 2:25 p.m. on April 24, 1989, two Broward County Sheriff's-
Department detectives boarded a north-bound bus that had just arrived
from Miami. They boarded the bus without a tip or other information
that anyone on the bus was carrying illicit drugs. The officers were
dressed casually but wore jackets identifying them as members of the
Broward County Sheriff's Department. They were armed, but their pis-
tols were concealed beneath their jackets. They entered the bus and pro-
ceeded to the rear with the intention of working their way to the front.$

Alaine De Carlo Fields, who would become the defendant in the case,
was at the very rear of the bus in the window seat on the driver's side.
The officers approached Fields and identified themselves. The testimony
as to what occurred from that point forward differs markedly.4

According to the testimony of the law enforcement officers who con-
ducted the search, which the district court credited, the officers asked
Fields if a black zippered bag in the overhead rack belonged to him.
Fields identified the bag as his and was again told that he could refuse to
consent to the search. He then told the officers that they could search his
bag. A search of the bag revealed a container of cocaine. The officers sub-
sequently arrested Fields and read him his Miranda warnings.8

Fields, as is to be expected, had a different version of the events sur-
rounding the search. According to Fields, the officers announced that they
were going to conduct a search of the passengers' luggage. They then se-
lected and opened an item of luggage belonging to a passenger seated
next to him. At that point, the officers asked the passenger if she would
consent. At no time, according to Fields, did the officers tell the passen-
gers that they could refuse to consent. The passenger next to Fields even-
tually consented. The detective then removed Fields' zippered bag from
the overhead rack and began to unzip the bag. At that point, the officers
asked for Fields' consent. Fields testified that he consented to the search
but consented only because he thought that the detective would search
his bag regardless of whether he gave his permission or not.

The Eleventh Circuit affirmed the district court's denial of the motion
to suppress, but with some difficulty.7 As the court noted at the time of
its decision, there were two other decisions involving virtually identical
factual scenarios which had found that the consent to search under the
circumstances was involuntary.8 In Bostick v. State9 and United States v.

3. Id.
4. Id. at 471-72.
5. Id. at 472.
6. Id.
7. Id. at 474.
8. Id. at 473.
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Lewis,1" the Florida Supreme Court and a judge of the United States Dis-
trict Court for the District of Columbia found that the inherently coercive
nature of a confrontation between a passenger on a bus and a law en-
forcement officer was such that free and voluntary consent could not be
found." Both decisions emphasized the logical conclusion that a passen-
ger situated similarly to Fields simply would not have felt that he was
free to leave.1'

The court in Fields appeared to be persuaded by the opinions in Bos-
tick and Lewis, noting that "[t]h[o]se thoughtful opinions disturb us, and
we note, as Fields urges, that they impose almost a blanket prohibition on
drug interdiction efforts such as the one at issue here." The court, how-
ever, was not free to rule in Fields' favor because of the decision of an-
other panel of the Eleventh Circuit in United States v. Hammock." In
Hammock, the panel concluded, relying on the decision of the United
States Supreme Court in United States v. Mendenhall's and the decision
of the United States Court of Appeals for the Fifth Circuit, sitting en
banc, in United States v. Berry,1s that the finding of the trial court that a
reasonable person would have felt free to leave the bus was not clearly
erroneous.

7

The panel in Fields issued a clear invitation to their colleagues on the
court to review the decision en banc. They were also critical of other
courts which had analyzed the problem from the position of the officer on
the bus. In a footnote, the panel noted:

As a general matter, we note that most courts ... focus on the officer's
position on the bus, and the extent to which he might have inhibited a
passenger's movements. In our view, however, an officer's location has
little to do with the question of consent. The real problem, as we see it, is
that the officer is delaying the progress of the bus, and interfering with

9. 554 So. 2d i153 (Fla. 1989), reversed sub nom. Florida v. Bostick, 111 S. Ct. 2382
(1991).

10. 728 F. Supp. 784 (D.D.C. 1990), rev'd, 921 F.2d 1294 (D.C. Cir. 1990).
11. 554 So. 2d at 1158-59; 728 F. Supp. at 789-91. The decision of the Florida Supreme

Court in Bostick involved the same drug interdiction program that was the subject of the
opinion in Fields. 554 So. 2d at 1154; 909 F.2d at 471.

12. 554 So. 2d at 1157; 728 F. Supp. at 787.
13. 909 F.2d at 473.
14. 80 F.2d 390 (11th Cir. 1988). The panel which decided Hammock was composed of

Judges Tjoflat and Edmondson of the Eleventh Circuit and Senior Judge Wisdom of the
Fifth Circuit. Id. at 391. The panel in Fields was composed of Judge Hatchett and Senior
Judge Hill of the Eleventh Circuit and Senior Circuit Judge Fairchild of the Seventh Cir-
cuit. 909 F.2d at 471.

15. 446 U.S. 544 (1980).
16. 670 F.2d 583 (5th Cir. Unit B 1982) (en banc).
17. 860 F.2d at 393.
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the public's right to travel, a right long recognized in this country as
fundamental.'

The other members of the Eleventh Circuit declined the panel's invita-
tion to review the case en banc and to pursue the issue which the panel
deemed important.1 ' The United States Supreme Court, however, did de-
cide to review the decision of the Florida Supreme Court in Bostick and
reversed the Florida Supreme Court. In Florida v. Bostick,'2 the Supreme
Court concluded that the per se rule which the Florida Supreme Court
had adopted was too restrictive. Rather, the court noted, the appropriate
test is whether, taking into account all of the circumstances surrounding
the encounter, a reasonable passenger would feel free to decline or other-
wise terminate the encounter."1

In a second case, United States v. Dunkley," in which consent to
search was a major issue, the Eleventh Circuit was forced to examine the
question of whether the decision of the United States Supreme Court in
United States v. Matlock,"3 which enunciated a "joint access or control"
test for construing the validity of third party consents to searches of real
property," could also be applied to automobiles.25 The Eleventh Circuit
decision in Dunkley arose out of the search of a Nissan Sentra by a Geor-
gia State Troopei. On July 19, 1989, Georgia State Trooper Michael
Tucker stopped a Nissan Sentra driven by one of the defendants, Joseph
Brown. Another defendant, Coval Baker, occupied the right front passen-
ger seat and the third defendant, Audley Dunkley, was seated in the rear.
After a discussion with the state trooper, Brown consented to the search
of the automobile. The search ultimately led to the discovery of drugs."6

The district court concluded that the search of the vehicle was proper
because Brown, under the applicable legal standards, had voluntarily con-
sented to it.2 Defendants argued on appeal that even if Brown's consent
was voluntary, the search should still be overturned because Brown
lacked the authority to consent. According to the argument of defend-
ants, Brown was the driver of the vehicle, not the person to whom the car
was rented. Baker's wife had rented the vehicle. She had given Baker per-

18. 909 F.2d at 474 n.2 (emphasis in original) (citations omitted).
19. Rehearing was denied on October 30, 1990. United States v. Fields, 919 F.2d 742

(11th Cir. 1990).
20. 111 S. Ct. 2382 (1991).
21. Id. at 2385-88.
22. 911 F.2d 522 (l1th Cir. 1990), cert. denied, 111 S. Ct. 987 (1991).
23. 415 U.S. 164 (1974).
24. Id. at 171 n.7.
25. 911 F.2d at 525.
26. Id. at 524.
27. Id. at 526.
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mission to use the car and he in turn had given Brown permission to
drive."

According to the decision in Matlock, authority to consent arises from
the:

mutual use of the property by persons generally having joint access or
control for most purposes, so that it is reasonable to recognize that any
of the co-inhabitants has the right to permit the inspection in his own
right and that the others have assumed the risk that one of their number
might permit the common area to be searched.'

The Eleventh Circuit concluded that there was no reason, in terms of the
consent issue, to view an automobile differently from real property. As
the court noted:

Under the rationale of Matlock, a third party in sole possession and con-
trol of a: vehicle clearly has the authority to consent to its search. By
relinquishing possession to another, the owner or lessee of the vehicle
evidences an abandonment of his or her privacy interest in the vehicle;
thus, it is reasonable to conclude that the third party to whom possession
was surrendered was also given authority to consent to a search of all
areas of the vehicle50

The court went on to find Brown's consent to be constitutionally valid
because Brown had joint access and control over the front and the back
seats of the vehicle and because Baker voiced no objection to Brown's
consent when he heard him give it.-"

B. Investigatory Stops

The Eleventh Circuit has divided police-citizen encounters, like the an-
cient Roman province of Gaul, into three parts or categories. In the first
category are police-citizen encounters which involve no coercion or deten-
tion. In the second category are investigative stops or detentions which
are intrusive but less intrusive than full-scale arrests. In the third cate-
gory are full-scale arrests.3 2

In 1990 the court continued its efforts to draw meaningful dividing
lines between these categories. In one particular case, they concluded that
the activities of the police officer had crossed the line which they had

28. Id. at 525.
29. 415 U.S. 164, 171 n.7 (1974).
30. 911 F.2d at 526 (citations omitted). The court noted that the same rule would apply

even if the owner-lessee is a passenger. Id.
31. Id. at 526-27.
32. See generally United States v. Espinosa-Guerra, 805 F.2d 1502 (11th Cir. 1986).
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drawn. That decision, United States v. Tapia,38 involved the stop of an
automobile. Alabama State Trooper John Guthrie observed a Ford LTD
speeding on an interstate highway leading into Birmingham, Alabama. He
also observed that the automobile had Texas license plates, that the win-
dows of the car were rolled down and that a Mexican male appeared to be
driving the car. The trooper pursued the car and eventually pulled the
vehicle over. When the car stopped, the trooper noticed that a hand had
appeared in the back window. A second Mexican male passenger who had
been lying down in the back seat sat up as the trooper left his car to
confront the driver.3 4

The driver handed the trooper a driver's license indicating that he was
Arturo Tapia from San Antonio, Texas. He also informed the trooper in
Spanish that he did not understand English. The passenger produced a
license indicating that he was Bernardino Tapia also from San Antonio,
Texas. The passenger told Guthrie that he and Arturo were heading to
Atlanta, Georgia to find work.8

Trooper Guthrie testified that while he was communicating with the
Tapia brothers, the driver, Arturo Tapia, "seemed nervous, and that his
hands were shaking."36 Guthrie also testified that he saw no clothing or
luggage in the car to indicate that the two men were driving from one
place to another, with the exception of one red nylon overnight bag.37

At this point, Guthrie took the driver back to his patrol car and had
him fill out a consent to search form in Spanish. The driver appeared to
read the form and at the direction of the trooper placed an "X" in the
signature space. By this time, another trooper had arrived on the scene.
After both officers witnessed the consent form, Guthrie conducted a full
search of the automobile. In the course of that search, he discovered
scratch marks which indicated to him that the gas tank had been re-
moved. Guthrie then summoned two canine units. Both of the dogs who
arrived "alerted" at the left rear panel of the driver's side of the LTD
Ford. The car and its occupants were then taken to the state trooper post.
A further search revealed the presence of forty-five pounds of marijuana
in the gas tank.3 8

The Tapia brothers moved to suppress the use of the marijuana as evi-
dence. The district court concluded that Arturo Tapia's consent was not
valid. The court further concluded, however, that the police, after stop-

33. 912 F.2d 1367 (11th Cir. 1990).
34. Id. at 1368.
35. Id. at 1368-69.
36. Id. at 1369.
37. Id.
38. Id.
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ping the car for speeding, had "reasonable suspicion to conduct an inves-
tigatory stop and further search of the vehicle."8'

In finding that there was reasonable suspicion, the district court relied
upon the following factors:

[T]he vehicle traveling along the interstate possessed a Texas tag; the
individuals in the car were both Mexican; although the men informed the
police officer that they were traveling to Atlanta to work there, there was
no indication of luggage within the interior of the car, and the trunk did
not appear to be heavily loaded; and the driver of the vehicle appeared
to be shaking and nervous about being stopped.'0

The driver, Arturo Tapia, was acquitted; his brother Bernardino, the pas-
senger, was found guilty, and an appeal ensued."

In resolving the appeal, the Eleventh Circuit was required to determine
whether trooper Guthrie had a "'reasonable basis and cause for further
search of the vehicle.' ,, The government did not argue that the trial
court's conclusion with regard to consent was in error.'4

As the court noted, even in the absence of probable cause, police may
stop persons and detain them briefly in order to investigate a reasonable
suspicion that such persons are involved in criminal activity:

In this regard, "reasonable suspicion" is determined from the totality of
the circumstances and from the collective knowledge of the officers in-
volved in the stop. Such a level of suspicion is obviously considerably less
than proof of wrongdoing by a preponderance of the evidence or even the
implicit requirement of probable cause that a fair probability that evi-
dence of a crime will be found. Nevertheless, "reasonable suspicion"
must be more than an inchoate "hunch," and the fourth amendment ac-
cordingly requires that police articulate some minimal, objective justifi-
cation for an investigatory stop."

The court then went on to analyze the factors referenced by the district
court in light of the admonition of United States v. Sokolow"' that the
relevant inquiry in evaluating the presence of reasonable suspicion is
"'not whether the particular conduct is 'innocent, or 'guilty,' but the de-
gree of suspicion that attaches to particular types of noncriminal acts.' ",
It then concluded:

39. Id.
40, Id.
41. Id.
42. Id. at 1370.
43. Id.
44. Id. (citations omitted).
45. 490 U.S. 1 (1989).
46. 912 F.2d at 1371 (quoting Sokolow, 490 U.S. at 10).



MERCER LAW REVIEW

[W]e find that the factors cited by the district court in this case, e.g.
being Mexican, having few pieces of luggage, being visibly nervous or
shaken during a confrontation with a state trooper, or traveling on the
interstate with Texas license plates (not yet a crime in Alabama), do not
provide a minimal, particularized basis for a conclusion of reasonable
suspicion on the part of Officer Guthrie.4 '

The court ended the opinion with an admonition to law enforcement
officers to honor more scrupulously the lines drawn by the fourth
amendment:

In United States v. Cortez,4 the Supreme Court observed that consider-
ing the totality of the circumstances in the course of evaluating the valid-
ity of a Terry stop is a process that "does not deal with hard certainties,
but with probabilities. Long before the law of probabilities was articu-
lated as such, practical people formulated certain common-sense conclu-
sions about human behavior; jurors as fact-finders are permitted to do
the same-and so are law enforcement officers." The corollary to such a
statement, however, is that in formulating such common sense conclu-
sions, neither police officers nor courts should sanction as "reasonably
suspicious" a combination of factors that could plausibly describe the be-
havior of a large portion of motorists engaged in travel upon our inter-
state highways.'

C. Exigent Circumstances

The courts of this country have long held that warrantless searches are
"per se unreasonable." In recognizing the realities of life, however, the
courts have created a series of judge-made exceptions to the warrant re-
quirement to insure that the fourth amendment does not unreasonably
restrict legitimate law enforcement activities. One of those exceptions is
the so-called "exigent circumstances" exception. The "exigent circum-
stances" exception permits law enforcement officers to conduct a warrant-
less search if there is probable cause to believe that evidence will be re-
moved or destroyed." This exception, like the other exceptions to the
warrant requirement, may swallow the fourth amendment if too liberally
construed. In United States v. Young, 1 the Eleventh Circuit had an op-
portunity to revisit the parameters of the exception as it applied to the
search of a purse.

Young arose when law enforcement officers surrounded a house in order
to execute a search warrant authorizing the search of the house. Less than

47. Id.
48. 449 U.S. 411 (1981).
49. 912 F.2d at 1371'(quoting Cortez, 449 U.S. at 418).
50. United States v. Young, 909 F.2d 442, 446 (11th Cir. 1990),
51. 909 F.2d 442 (11th Cir. 1990).
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a minute before the vehicles arrived, containing the police officers who
were going to conduct the search, defendant, Patricia Young, left the rear
of the house. She was intercepted some fifteen or twenty yards outside
the rear of the house by officers who had arrived there to prevent persons
inside the house from fleeing. Young was carrying a purse which the
agents described as "bulging." Inside the purse was a large quantity of
cash, several spiral notebooks documenting drug transactions, and a
handgun."2

Young moved to suppress the evidence taken from her purse on the
ground that it was an unlawful search of her person in violation of the
fourth amendment. The district court granted the motion to suppress"

The Eleventh Circuit opinion began by criticizing the approach which
the district court had taken." The district court had decided that the
warrant authorizing the search of the house did not authorize the search
of her person." The Eleventh Circuit chastised the district court for ap-
plying a "physical proximity test" to reach its conclusion that the search
of the personal effects of a person necessarily violates the fourth amend-
ment when a valid search warrant authorizes only a search of the prem-
ises.51 While recognizing that two other circuits had relied on an approach
that was similar to the approach used by the district court, the Eleventh
Circuit nevertheless rejected that approach., The court concluded that
the approach developed by the First Circuit in United States v.
Micheli,ss which considered the relationship between the object, the per-
son, and the place being searched, was the better one." As the court
noted:

We find this approach more reasonable than the physical proximity ap-
proach used by the district court. Indeed, a mere physical proximity rule
would facilitate the insulation of incriminating evidence from lawful
searches through the simple act of stuffing it in one's purse or pockets.
We do not wish to condone such a blanket rule.60

52. Id. at 444.
53. d.
54. Id.
55. Id. The district court had concluded that the search of the purse was a search of the

defendant's person because it was appended to her body.
56. Id. at 445.
57. Id. The Seventh Circuit in United States v. Teller, 397 F.2d 494 (7th Cir.), cert.

denied, 393 U.S. 397 (1968), and the District of Columbia Circuit in United States v. John-
son, 475 F.2d 977 (D.C. Cir. 1973), both adopted the so-called "physical proximity" test. 909
F.2d at 445 n.4.

58. 487 F.2d 429 (1st Cir. 1973); see also United States v. Gray, 814 F.2d 49, 51 (lst Cir.
1987).

59. 909 F.2d at 444.
60. Id. at 445 (footnotes omitted).
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Although the court rejected the approach taken by the district court, it
did not remand the case to allow the district court to interpret the evi-
dence in light of the standard which it announced. Rather, it concluded
that the case could be resolved by application of the "exigent circum-
stances" exception to the warrant requirement."

As the court noted, the "exigent circumstances" doctrine permits a
warrantless search and seizure "when probable cause has been established
to believe that evidence will be removed or destroyed before a warrant
can be obtained . . . ."6 The need for the "exigent circumstances" doc-
trine, in the language of the court, "is particularly compelling in narcotics
cases, because contraband and records can be easily and quickly de-
stroyed while a search is progressing."" The court went on to adopt the
test developed by the Seventh Circuit in United States v. Rivera: 4 "'In
determining whether agents reasonably feared imminent destruction of
the evidence, the appropriate inquiry is whether the facts, as they ap-
peared at the moment of entry, would lead a reasonable, experienced
agent to believe that evidence might be destroyed before a warrant could
be secured.'", Applying that test, the court concluded that its standard
was met."

There are two interesting aspects to the court's opinion in Young. First,
in order to uphold the search and seizure of the purse and the items in it,
the court had to distinguish the decision of the United States Supreme
Court in Ybarra v. Illinois.6 In Ybarra the Supreme Court decided that
the search of a person who was at a bar during a search conducted pursu-
ant to a premises warrant was impermissible absent "'probable cause
particularized with respect to that person.' "'0 The Court in Ybarra went
on to say that "'[a] person's mere propinquity to others independently
suspected of criminal activity does not, without more, give rise to proba-
ble cause to search that person.'6 Certainly, on its surface, Ybarra sup-
ports the defendant's argument for exclusion. As the Eleventh Circuit
correctly noted, however, Ybarra turned on the fact that there was no
special relationship between the person searched and the premises.70

61. Id. at 446.
62. Id.
63. Id.

64. 825 F.2d 152 (7th Cir.), cert. denied sub noma. Robles v. United States, 484 U.S. 979
(1987).

65. 909 F.2d at 446 (quoting Rivera, 825 F.2d at 156).
66. Id.
67. 444 U.S. 85 (1979).
68. Id. at 91.
69. Id.
70. 909 F.2d at 445.
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Thus, the court's rejection of the physical proximity test was not fore-
closed by Ybarra.

Second, in order to uphold the search, the Eleventh Circuit was also
forced to find a way to excuse the fact that the officers had not obtained a,
warrant for the search of the purse after they had detained the defend-
ant. The district court had concluded that the law enforcement officers
had the right to detain the defendant under the doctrine of Michigan v.
Summers." It also concluded that the officers had the time to obtain a
warrant and should have obtained a warrant for the search of the person
and effects of Young."' The court rejected the district court's approach
noting that "there [was] no evidence to indicate that a second search war-
rant could have been obtained within a time frame that would have pre-
vented Ms. Young's flight and potential destruction of valuable
evidence.'

3

The rejection of the district court's rationale on the grounds that
Young could flee or destroy evidence is certainly open to legitimate ques-
tion. Young came into the custody of law enforcement officers immedi-
ately after she stepped out of the house. 4 There was no opportunity for
her to flee or to destroy evidence. The district court was plainly correct in
questioning the failure of the law enforcement officers to obtain' a
warrant.

This case certainly represents the outer limits of the "exigent circum-
stances" doctrine. The unusual breadth of the case in reality may have
been the result of the government's failure to make the right argument.
The detention and search of the purse could have easily been justified as
a Terry type stop.' The government did not raise the Terry issue below
and, consequently, the court of appeals could not consider it.' 6

D. Inventory Search

Cases involving inventory searches pose particular problems for the
courts because of their potential for abuse. In order to maintain the integ-
rity of the fourth amendment, courts must be ever vigilant to limit the
use of inventory searches so as to insure that police agencies are not given

71. 452 U.S. 692 (1981). In Summers the Supreme Court noted that "a warrant to search
for contraband founded on probable cause implicitly carries with it the limited authority to
detain the occupants of the premises while a proper search is conducted." Id. at 705.

72. 909 F.2d at 446.

73. Id.
74. Id. at 444.
75. Terry v. Ohio, 392 U.S. 1 (1968).
76. 909 F.2d at 444 n.2.
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so much latitude with regard to inventory searches as to turn them "into
'a purposeful and general means of discovering evidence of a crime.'"'

In its decision in United States v. Khoury,78 the Eleventh Circuit at-
tempted to strike the proper balance between legitimate law enforcement
activities and the circumvention of the fourth amendment. The decision
in Khoury arose out of the government's investigation of an international
effort to import methaqualone into the United States .7 The car of one of
the defendants, Howard Kluver, was seized during his arrest by agents of
the Drug Enforcement Administration ("DEA"). The car was impounded
and a DEA agent named Simpkins inventoried the contents of the car.' 0
Simpkins recovered a briefcase from the locked trunk of the automobile.
He took the briefcase to his office, opened it and inspected its contents.
Inside the briefcase was a spiral notebook. The notebook bore the nota-
tion "Kluver 10-1-82".2

At trial Simpkins testified that he looked through the notebook to de-
termine if anything of value was hidden in its pages. His initial thought
was that the notebook had no evidentiary value. He later changed his
mind and inspected the notebook a second time."s The notebook was en-
tered into evidence at trial. Evidence in the notebook linked Kluver to
the conspiracies which were at issue in the case."s Kluver moved to sup-
press the use of his notebook as evidence. The district court denied the
motion, and the Eleventh Circuit reversed.s'

In its decision in Colorado v. Bertine,8" the United States Supreme
Court made it clear that inventory searches differ from other types of
warrantless investigatory searches. The Eleventh Circuit summarized the
holding in Bertine as follows:

[T]he Supreme Court noted that the reasonableness of an inventory
search is not measured by the standards imposed in warrantless investi-
gatory searches, at least in the absence of any allegation that the inven-
tory search was a pretext for investigation. The Court identified the pro-
cess as one by which a court must weigh the individual's fourth

77. Florida v. Wells, 110 S. Ct. 1632, 1635 (1990) (quoting Colorado v. Bertine, 479 U.S.
367, 376 (1987)).

78. 901 F.2d 948 (11th Cir. 1990).
79. Id. at 954.
80. ld: at 957.
81. Id.
82. Id.
83. Id.
84. Id. at 960.
85. 479 U.S. 367 (1987).
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amendment interests against the legitimate governmental interest in pro-
tecting officers from danger and claims of malfeasance.-

The Eleventh Circuit went on to note that Bertine also required that in-
ventorysearches be conducted according to standardized criteria.87 As the
court commented, "[tihe use of standardized procedures tends to 'ensure
that the intrusion [is] limited in scope to the extent necessary to carry
out the caretaking function."'"

In resolving the fourth amendment issue in Khoury, the court first ad-
dressed the issue of whether the inventory search took place pursuant to
a set of standardized procedures.89 There was no testimony adduced at
the suppression hearing concerning standardized procedures.2 Kluver,
however, did not complain about the lack of evidence of standardized
procedures. Despite the fact that no issue was made of the lack of stan-
dardized procedures, the court felt it necessary to comment about the
paucity of evidence in that regard.' 1 Consequently, the court, in an at-
tempt to offer guidance as to future inventory search proceedings, re-
marked that "[tihe prosecution assures itself a smoother and surer path
when it provides concrete evidence that the inventory search followed a
standardized procedure pursuant to regulatory strictures."' "9

The court then focused on the scope of the inventory search." It is this
inquiry about the scope of the inventory search that is most important. If
there are to be limits on inventory searches, courts must make sure that
the scope of such searches are reasonably constrained. As the court in
Khoury noted, "[ain inventory search is not a surrogate for investigation,
and the scope of an inventory search may not exceed that necessary to
accomplish the ends of the inventory."" The court, after reviewing the
evidence, concluded that the scope of the inventory search in Khoury ex-
ceeded permissible limits." The court expressed no concerns with the
agent's initial actions in removing the notebook from the briefcase and

86. 901 F.2d at 957 (citations omitted) (citing Bertine, 479 U.S. at 371-73). The court
noted that the "DEA" "did not rely on danger to the investigators as a rationale for the
search, but justified the inventory search of the notebook on the grounds of protecting the
individual's property and protecting the investigators from allegations of misconduct." Id.
at 957-58.

87. Id. at 958.
88. Id. (quoting South Dakota v. Opperman, 428 U.S. 364 (1976)).
89. Id. at 959.
90. Id. at 958.
91. Id.
92. Id.
93. Id.
94. Id. (citing United States v. Laing, 708 F.2d 1568, 1570 (11th Cir.) (per curiam), cert.

denied, 464 U.S. 896 (1983); United States v. Prescott, 599 F.2d 103, 105 (5th Cir. 1979)).
95. Id. at 960.
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examining it to see if it contained any valuables. The constitutional diffi-
culty arose, however, because after examining the notebook initially, the
agent examined the notebook again." It was during this second examina-
tion that the agent discovered the notebook's evidentiary value, and it
was this second examination that the court found to be constitutionally
deficient. As the court remarked:

Having satisfied himself that the notebook contained no discrete items of
value and having decided that the diary entries themselves would have
intrinsic value to Kluver, Simpkins had satisfied the requisites of the in-
ventory search and had no purpose other than investigation in further
inspecting the notebook. Such a warrantless investigatory search may not
be conducted under the guise of an inventory.'

The decision in Khoury is a paradigm of fourth amendment analysis.
The court examined each of the activities implicating the fourth amend-
ment and the governmental interest involved and correctly struck the
balance which was necessary to preserve the integrity of the fourth
amendment."

III. THE FIFTH AND SIXTH AMENDMENTS

A. A Defendant's Right to Testify

In a trilogy of decisions, United States v. Teague,"9 United States v.
Scott,100 and Nichols v. Butler,10' the Eleventh Circuit defined the con-
tours of a criminal defendant's right to testify. Each of the cases decided
by the Eleventh Circuit involved the application of the broad pronounce-
ment of Rock v. Arkansas'0 1 to interesting and unique facts. In Rock, the
United States Supreme Court concluded that a defendant had both a
fundamental and personal constitutional right to testify. 08

In Scott the court was called on to examine the actions of a trial judge.
Scott, the defendant, was indicted for possession of a firearm after having

96. Id. at 959.
97. id.
98. As previously noted, the court struck down the inventory search. It then applied a

harmless error analysis and concluded that the error in admission of the evidence of the
search was harmful, thus requiring reversal of Kluver's conviction. Id. at 961.

99. 908 F.2d 752 (11th Cir. 1990), vacated and rehearing en banc granted, 932 F.2d 899
(11th Cir. 1991).

100. 909 F.2d 488 (11th Cir. 1990).
101. 917 F.2d 518 (11th Cir. 1990), vacated and rehearing en banc granted, 932 F.2d 900

(11th Cir. 1991).
102. 483 U.S. 44 (1987).
103. The Court in Rock noted the right to testify arose from the fifth, the sixth and the

fourteenth amendments to the Constitution. Id. at 51-52.
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been convicted of a felony involving violence. On March 3, 1989, his trial
commenced with opening statements and the presentation of the govern-
ment's case. On March 6, 1989, the second day of trial, Scott's counsel
moved to withdraw for reasons which she believed she could not disclose.
Such statements by counsel are usually interpreted by the court to mean
the client wishes to take the stand and perjure himself. Accordingly, -the
trial judge in Scott assumed that was the reason for counsel's attempted
withdrawal."0 Rather than ruling on counsel's motion, however, the court
presented Scott with two options

"either Ms. Kearns [Scott's counsel] stays in the case and she decides
what evidence to put on, and if she decides not to call you, that's it. Or,
if you wish to, you may go forward and put on any evidence that is other-
wise relevant yourself, but you will do that without a lawyer."'1

In reversing Scott's conviction, the court correctly noted that the dis-
trict judge had offered Scott the Hobson's choice of giving up his right to
testify or of giving up his right to counsel.106 He offered Scott that Hob-
son's choice without any evidence Scott intended to perjure himself or
any evidence his counsel intended to keep him off the witness stand.
There was also no evidence to show what the precise problem was be-
tween Scott and his attorney, although the district court's implicit as-
sumption that it involved possible perjury was certainly not unreasona-
ble. Thus, the court concluded:

To advise Scott that he could be precluded from testifying, without con-
firmation that Scott intended to commit perjury, or could proceed pro se
impermissibly forced Scott to choose between two constitutionally pro-
tected rights .... It was the trial court's responsibility to rule on coun-
sel's motion to withdraw, not to speculate as to Scott's rights under cir-
cumstances not yet established.10 7

The court had little difficulty deciding to overturn Scott's conviction. It
did note, however, that a more difficult case would have been presented
had there been evidence of Scott's intention to commit perjury.0

' The
court, while discussing the issue, attempted no resolution.' 09

The other two cases discussing the right to testify involved actions of
defense counsel rather than the court.'" The decisions in Teague and
Butler involved strategic decisions made by counsel after full investiga-

104. 909 F.2d at 489.
105. Id. at 492 (quoting Record at 3-76).
106. Id. at 493.
107. Id. (footnotes omitted) (citations omitted).
108. Id. at 493-94.
109. Id.
110. Interestingly enough, counsel for the defendant in Scott and Teague were the same.
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tion and reflection that the defendant should not testify. The court was
forced to decide in both Teague and Nichols where the balance should be
struck between counsel's informed decision that defendant would hurt
the case if he testified and the defendant's right to testify even when the
exercise of that right would prove self-destructive.

In Teague, Teague's counsel formed the opinion that Teague should
not testify after she conducted a mock direct and cross-examination with
him."' During this practice, Teague became very emotional and tended
to blurt out answers before the questions were completed. Based on the
results of the mock direct and cross and the testimony of another witness
during Teague's trial, counsel decided that Teague should not take the
stand as a witness. Counsel believed that the jury would perceive him as
being "'truthful, open and very sincere,'" but also believed that "he
would not listen to the questions, and would let himself get twisted
around by the prosecutor under cross-examination."' 2

In Nichols the decision not to place defendant on the stand was made
because counsel concluded that if defendant took the stand, he could be
impeached by evidence of his three prior felony convictions and his his-
tory of drug abuse."2 Nichols initially accepted his counsel's advice. He
later changed his mind, however, and insisted on testifying. Counsel then
told Nichols that if he insisted upon testifying, counsel would seek to
withdraw as his attorney. Nichols agreed, feeling that more harm would
result by losing his attorney at mid-trial than by failing to take the wit-
ness stand."'

The Eleventh Circuit in both Teague and Nichols concluded that the
right of defendants to testify had been infringed by their attorneys' ac-
tions."' In Teague the court addressed for the first time the question of
whether counsel may waive a client's right to testify. The court began its
analysis by noting that many of the tactical decisions made by criminal
defense counsel involve implicit waiver of constitutional rights but do not
require a defendant's personal consent." 6 It then noted, however:

"[wihere an inherently personal right of fundamental importance is in-
volved, the defendant's [personal] consent is required." Rights that have
,been found to be inherently personal and of fundamental importance
such that only the defendant, not counsel, may waive them include the

111. 908 F.2d at 755.
112. Id. (quoting Record at 3-19).
113. 917 F.2d at 520.
114. Id.
115. 908 F.2d at 757; 917 F.2d at 521.
116. 908 F.2d at 758.
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* right to go to trial, the right to be tried by a jury, the right to be repre-
sented by counsel, and the right to appeal.117

The court then compared the right of a criminal defendant to testify to
the right of a criminal defendant to represent himself, a right first recog-
nized by the United States Supreme Court in Faretta v. California.11s

The court found those two rights to be quite similar.1"' The court's con-
clusion finds support in the language of Rock wherein the Supreme Court
noted that "an accused's right to present his own version of events in his
own words" is "[elven more fundamental than the right to self-represen-
tation . . .,.

The Eleventh Circuit then decided that the appropriate test for deter-
mining whether an infringement of the right to testify had occurred was
by application of the knowing and intelligent waiver test of Johnson v.
Zerbst."' As the court commented: "To determine whether Teague's
right to testify was violated, [the court] must determine whether the final
decision that he would not testify was made against his will. In other
words, we must determine whether Teague made a knowing, voluntary
and intelligent waiver of his right to testify." '' The court concluded that
Teague's right to testify had been violated because, "despite his contin-
ued indications to her during the trial that he wanted to testify, she
rested his case without consulting him."'1 2' The court then found that,
based upon the evidence in the case, the violation of his right to testify
could not be considered harmless and that Teague's conviction was due to
be reversed."1

4

The decision in Nichols simply echoed the holdings of Teague and
Scott. In Nichols the court found:

[Diefense counsel actively and forcefully prevented petitioner from testi-
fying, despite his clearly expressed desire to do so, by threatening to
withdraw from representation if he persisted in his wish to testify. There
can be no question, therefore, that this conduct placed the defendant in

117. Id. (brackets in original) (citations omitted).
118. 422 U.S. 806 (1975).
119. 908 F.2d at 758-59.
120. 483 U.S. 44, 52 (1987).
121. 304 U.S. 458 (1938). The court rejected, out of hand, the argument that the defend-

ant's failure to object indicated some sort of agreement with counsel's decision. 908 F.2d at
759.

122. 908 F.2d at 759 (citing United States v. Martinez, 883 F.2d 750, 756 (9th Cir.
1989)).

123. Id. at 760.
124. Id. at 761. In Wright v. Estelle, 572 F.2d 1071 (5th Cir.) (en banc), cert. denied, 439

U.S. 1004 (1978), by adhering to the panel opinion, the court decided that the harmless
error analysis of Chapman v. California, 386 U.S. 18 (1967) applied to violations of a defend-
ant's right to testify.
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the same position as that faced in Scott, either testify or have counsel
withdraw or surrender the right to testify in return for the assistance of
counsel. That is a constitutionally unacceptable choice.12

The court concluded, as it did in Scott and Teague, that the violation of
the right to testify was not harmless. " The court, therefore, affirmed the
district court's grant of habeas corpus relief.' 27

The decisions of the Eleventh Circuit in Scott, Teague, and Nichols are
well reasoned and supported by precedent. The decisions, however, make
the job of the criminal defense lawyer much more difficult. Criminal de-
fense lawyers are routinely called upon to convince their clients not to
testify when, in their judgment, testifying will prove prejudicial. The
court has now, in. its trilogy of decisions, made it clear that there is a line
which the criminal defense lawyer may not cross while making decisions
about how to try a case. While the line may not be bright, it is, nonethe-
less, there. What is problematic about, the decisions in Teague and Nich-
ols is that the conduct of the lawyers in those cases simply can not be
considered unreasonable, unethical, or unprofessional. In fact, both law-
yers clearly acted in the best interests of their clients. According to the
decisions in Teague and Nichols, the best interests of the client does not
control. A defendant now has a constitutional right to hang himself in
court at trial if he so chooses.

The Eleventh Circuit has recently decided to review, en banc, the deci-
sions in Teague and Nichols. The letters to counsel" 8 from the court con-
cerning the issues which the court will hear en banc suggest that the court
will not revisit the substantive holdings of the cases but will focus on the
question of whether the defendant/petitioner may benefit from the hold-
ings under the complex retroactivity analysis required by the decision of
the United States Supreme Court in Teague v. Lane.' At this point,
obviously, Teague and Nichols have no precedential value. The decision
in Scott, however, remains as the law of the Eleventh Circuit.

B. Waiver

The court in Teague concluded that the right to testify was personal,
and counsel could not waive that right on behalf of his client. In United

125. 917 F.2d 518, 521 (11th Cir. 1990).
126. Id. at 521.
127. Id.
128. The Author has been furnished a copy of the letter by counsel for one of the

parties.
129. 489 U.S. 288 (1989).
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States v. Joshi,30 the court concluded that the sixth amendment right to
a fair and impartial jury could be waived. Joshi involved three defend-
ants, Jagadish Panchal, Jitrenda Panchal, and Kishor Joshi. All were con-
victed of conspiracy to import and distribute over 1,000 kilograms of
hashish. The defendants were tried together after the court denied their
motion for severance. 81 Following the government's presentation of the
case, at the request of defendants, the court bifurcated the remainder of
the trial.12 Joshi did not testify, and his case was submitted to the jury
following closing arguments. The jury found him guilty. Following the
guilty verdict, the Panchals presented their case to the jury, and they
were found guilty as well.1 3

The Panchals argued on appeal that the district court's bifurcation of
the trial violated the right to a fair and impartial jury, a right guaranteed
by the sixth amendment to the Constitution of the United States.18 4

Their argument was anchored in an earlier decision of the Eleventh Cir-
cuit in a case styled United States v. Mclver. 185 In that case, the trial
judge had bifurcated the trial as had the judge in Joshi.8 6 Defendants in
Mclver, like the Panchals, had their case submitted to a jury after the
jury had found a co-defendant guilty.187 The court in Mclver reversed the
conviction of defendant, stating:

[TJhe three defendants were all charged with the same crimes. The gov-
ernment's evidence presented during the Mclvers' phase of the trial per-
tained to all three defendants. It is unlikely in such a situation that the
jury could convict two of the three defendants without forming an opin-
ion regarding the third defendant. Such a jury cannot be impartial;
rather, it is "predisposed to find guilt.' '8

1

The. court in Joshi, however, noted a crucial difference between the sit-
uation faced by the Panchals and the situation faced by defendant in Mc-
Iver. The difference involved the actions of counsel. In McIver defend-
ants' counsel objected to the bifurcation, while counsel agreed to it in
Joshi 1  The court was thus obliged to decide whether the right to a fair

130. 896 F.2d 1303 (11th Cir.), cert. denied sub nom., Panchal v. United States, 111 S.
Ct. 523 (1990).

131. 896 F.2d at 1305.
132. Id.
133. Id. at 1306.
134. Id. at 1307.
135. 688 F.2d 726 (11th Cir. 1982).
136. Id. at 728.

* 137, Id.
138. Id. at 729.
139, 896 F.2d at 1307.
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and impartial jury was an "inherently personal right" that could only be
waived by the defendant.140

As in Teague, the court in Joshi placed the rights of defendants which
may be waived in the course of legal proceedings into two categories."" In
one category, the personal rights category, the court placed such funda-
mental rights as the right to go to trial or to plead guilty, the right to be
tried by a judge or jury, the right to be represented by counsel and the
right to appeal.1 4' The court contrasted these fundamental personal rights
with the second category of rights.14' That category includes rights such
as those implicated when counsel, through stipulation, relieves the gov-
ernment of the burden of proving an element of the offense, allows the
alternate juror to sit in on deliberations, consents to an eleven person
jury, decides not to cross-examine a witness, or decides to allow an obvi-
ously biased juror to sit.144 The court examined these various rights and
concluded that the decision to allow a bifurcated trial was "more akin to
a tactical decision with constitutional implications than a decision involv-
ing an inherent personal right of fundamental importance. 1 45 In so do-
ing, the court concluded that the right to a fair and impartial jury was a
right which could be waived by counsel.1' e The court thus rejected the
otherwise meritorious argument of the Panchals on the ground that their
sixth amendment right to a fair and impartial jury had been waived by
their counsel.

C. Right to Counsel

Courts have long struggled with the constitutional validity of admitting
surreptitiously obtained statements of criminal defendants into evidence
when those statements were obtained after the right to counsel had at-
tached.14' In United States v. Terzado-Madruga,14

8 the Eleventh Circuit
produced an opinion which is a primer for future cases dealing with such
a constitutional problem.

The sixth amendment issue which the court resolved in Terzado-
Madruga arose in the context of a drug case. In March of 1988, Georgia
State Patrol officers seized five kilograms of cocaine during the search of

140. Id.
141. Id. at 1307.
142. Id. The right to testify should be added to this list following the decisions in Scott,

Teague, and Nichols.
143. . Id.
144. Id. at 1307-08.
145. Id. at 1308.
146. Id. at 1309.
147. See generally Massiah v. United States, 377 U.S. 201 (1964).
148. 897 F.2d 1099 (11th Cir. 1990).
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an automobile on Interstate 95. The two persons in the vehicle, Helen
Villar and her father Rafael Villar, agreed to cooperate. They told author-
ities that the cocaine in the vehicle belonged to George Terzado-Madruga
("Terzado") and that they had previously transported cocaine for
Terzado. Terzado was eventually arrested and charged with three drug
related federal offenses.14'

After Terzado was detained on these offenses, authorities came into
possession of information which indicated that Terzado was .planning to
have David Nadal and Danny Gonzalez killed. Nadal and Gonzalez were
members of his drug organization. In the course of an unrelated investiga-
tion, authorities arrested an individual named Jose Jiminez. Jiminez told
the authorities that he had heard Terzado plotting to kill Nadal and Gon-
zalez. Jiminez reluctantly agreed to cooperate by recording his telephone
conversations with Terzado.150 The agents instructed Jiminez "not to ini-
tiate any conversations with Terzado about murdering Danny Gonzalez,
but simply to 'follow along' should Terzado make any reference to such a
scheme. The agents also told [Jiminez] not to discuss any past drug deal-
ings or pending charges against Terzado."151 Jiminez then recorded his
conversations with Terzado, Terzado's common law wife, Brunilda Gon-
zalez, and an individual named "Cosmo." The conversations were incredi-
bly incriminating to Terzado and lift no doubt that Terzado intended to
have David Gonzalez killed.162

The police contacted Danny Gonzalez and secured his assistance in
staging his own "murder." After being shown a staged photograph of a
"dead" Danny Gonzalez, Brunilda Gonzalez stated "I knew [the target]
was David or Danny."'"" Brunilda also paid Jiminez $4,700 for the "mur-
der" and admitted to both providing the gun and paying for the mur-
der.'" Terzado was then indicted and charged with violations of the fed-
eral murder-for-hire statute."" The district court severed the drug related
counts from the murder-for-hire counts. Terzado was tried and convicted
on the drug related counts and sentenced to 380 months in prison. The
murder-for-hire counts were later dismissed. 1s6

On appeal, Terzado argued, inter alia, that the indictments against him
should have been dismissed because of the egregiousness of the govern-
ment's actions involving the tape recordings of his conversations with Ji-

149. Id. at 1104.
150. Id. at 1105.
151. Id. at 1106.
152. Id.
153. Id. (brackets in original).
154. Id.
155. See 18 U.S.C. § 1952 (1988).
156. 897 F.2d at 1106.
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minez and his wife.1s7 Terzado moved to dismiss the indictments and to
suppress the statements in the district court. The court granted the mo-
tion to suppress in part and barred the use of the statements in the trial
of the drug-related offenses. It did not bar the use of the statements in
the murder-for-hire trial.15s

The Eleventh Circuit began its analysis of the sixth amendment prob-
lem by agreeing with the district court that the government violated
Terzado's sixth amendment right to counsel when it arranged to record
conversations between Terzado and its informant Jiminez. 15s The court
rejected the government's argument that there was no constitutional vio-
lation because Jiminez had been carefully instructed not to initiate any
conversation with Terzado and not to question him about the pending
charges. As the court remarked:

[Rlegardless of who initiates the conversation, the Sixth Amendment is
violated whenever a government informant actively engages a defendant
in conversation that is likely to elicit incriminating statements about the
defendant's upcoming" trial. Although the Sixth Amendment is not vio-
lated whenever-"by luck or happenstance"the government obtains in-
criminating statements from the accused after the right to counsel has
attached, any participation by a government informant "beyond merely
listening" becomes the "functional equivalent" of direct police interroga-
tion. By concealing the fact that the informant is a government agent,
the police deny an accused the right to rely on counsel as a "medium"
between himself and the government, a right guaranteed by the Sixth
Amendment.10

The court, relying on the decision of the United States Supreme Court in
Maine v. Moulto, 15 1 specifically approved the action of the district court
in severing the trial of the drug-related counts from the trial of the mur-
der-for-hire counts.162 In so doing, the district court recognized that the
statements at issue were obtained while the right to counsel had attached
to the drug-related counts and, hence, were not admissible during pro-
ceedings relating to those charges.1" The right to counsel had not yet
attached to the murder-for-hire charges, and, therefore, there was no con-

157. Terzado also argued that the government unconstitutionally interfered with his
right to present a defense. Id. at 1107-08.

158. Id. at 1109.
159. Id. at 1110.
160. Id, (citations omitted).
161. 474 U.S. 159 (1985).
162. 897 F.2d at 1110.
163. Id. at 1111.
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stitutional proscription against the use of those statements during the
murder-for-hire trial.164

The issue was not fully resolved, however, by the court's discussion of
the sixth amendment issues. Terzado argued forcefully on. appeal that the
severance remedy was insufficient because the government had obtained
the identity of two, of its key witnesses, Brunilda Gonzalez and Danny
Gonzalez, solely as a result of the information it obtained from its ille-
gally conducted investigation."'

In analyzing Terzado's argument, the court was first called upon to de-
termine whether the so-called "fruit of the poisonous tree" doctrine could
be extended to bar the testimony of any witnesses whose identity may
have been procured by an illegal investigation. The government argued
that the doctrine applied only to a defendant's own statements obtained
in violation of his right to counsel.'" The court noted that the doctrine
''applies to the fruits of evidence obtained in violation of an accused's
Sixth Amendment right to counsel,167 as well as violations of the Fifth
Amendment," 16 and rejected the government's argument. 1"9 As the court
noted, the "'exclusionary rule has never been interpreted to proscribe the
introduction of illegally seized evidence in all proceedings or against all
persons.' "170 Rather the exclusionary doctrine bars evidence that has
been illegally obtained only if the "'fruit' is sufficiently connected to the
'poisonous tree.' "1 The court, citing Wong San v. United States,172

noted that the relevant question thus becomes "'whether, granting estab-
lishment of the primary illegality, the evidence to which instant objection
is made has been come at by exploitation of that illegality or instead by
means sufficiently distinguishable to be purged of the primary taint.' ,,173
The court then concluded that the determination of whether

evidence is sufficiently distinguishable turns on the application of three
closely related but analytically distinct exceptions to the exclusionary
rule. First, the challenged evidence will be admissible under the "inevita-
ble discovery" doctrine if it inevitably or ultimately would have been dis-

164. Id.
165. Id. at 1112.
166. Id. The fruit of the poisonous tree doctrine requires the exclusion of evidence which

is derived from illegal governmental conduct. See generally Wong Sun v. United States, 371
U.S. 471 (1963).

167. 897 F.2d at 1113 (citing United States v. Wade, 388 U.S. 218 (1967)).
168. Id. (citing Kastigar v. United States, 406 U.S. 441 (1972)).
169. Id. at 1112-13.
170. Id. at 1113 (quoting Stone v. Powell, 428 U.S. 465, 486 (1976)).
171. Id.
172. 371 U.S. 471 (1963).
173. 897 F.2d at 1113 (quoting Wong Sun, 371 U.S. at 487-88).
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covered by lawful means without reference to the police misconduct'. 7 '
Second, under the "independent source" doctrine, the challenged evi-
dence will be admissible if it derived from a lawful source independent of
the illegal conduct.'7" Third, the challenged evidence will be admissible
under the "attenuation" doctrine if the causal connection between the
constitutional violation and the discovery of the evidence has become so
attenuated as to dissipate the taint."

The court then decided that the inevitable discovery exception and the
independent source exception applied in this case.177 It found that the
government had proven by a preponderance of the evidence that both the
identities of Brunilda Gonzalez and Danny Gonzalez and their relation-
ships with Terzado were well known to the authorities investigating the
case.'78 It also found that the identity of Danny Gonzalez was known to
authorities prior to the taping.17' In fact, Jiminez, the informant whose
conduct was under scrutiny, informed the police prior to the taping that
Terzado had offered him money to kill Danny Gonzalez and had repeat-
edly asked his assistance in carrying out such an act."s0

The court also concluded that it was not appropriate to discuss the at-
tenuation doctrine developed in United States v. Ceccolini s' because
Terzado had failed to show any causal link between the illegal interroga-
tion and the willingness of Brunilda Gonzalez and Danny Gonzalez to tes-
tify.""2 Under the Ceccolini exception, there must be some causal link be-
tween the illegality and the testimony."as In Terzado there simply was
none.' " The court then concluded the resolution of the sixth amendment
issue and stated:

Perhaps this case can best be viewed as one of competing values be-
tween, on the one hand, the social utility in giving law enforcement of-
ficers relatively wide latitude to investigate alleged violations of the law;
and, on the other hand, the individual's interest in a broadly construed
Sixth Amendment right to counsel. By allowing the limited use of evi-

174. The "inevitable discovery" doctrine was first recognized in the opinion of the
United States Supreme Court in Nix v. Williams, 467 U.S. 431 (1984).

175. The independent source doctrine is discussed in detail in the opinion of the United
States Supreme Court in Silverthorne Lumber Co. v. United States, 251 U.S. 385 (1920).

176. 897 F.2d at 1113 (citations omitted) (footnotes added).
177. Id.
178. Id. at 1114-16.
179. Id. at 1114.
180. Id. at 1105.
181. 435 U.S. 268 (1978).
182. 897 F.2d at 1116.
183. Id.
184. In Ceccolini the court applied the doctrine to admit the testimony of a witness

whose name had been discovered as the result of an illegal search. 435 U.S. at 279-80.
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dence derived from a surreptitious investigation relating to two
crimes-for one, the right to counsel has attached; for the other, it has
not-we can achieve the delicate balance of these competing values.18'

D. Ineffective Assistance of Counsel

The representation of a criminal defendant is one of the most difficult
undertakings in our legal system. Nowhere is that representation made
more difficult than in the case where a potential ethical conflict arises
because of the evidence which a defendant wants to present., In Card v.
Dugger,1" the court was called upon to decide whether an attorney's ac-
tions in a death penalty case constituted ineffective assistance of counsel
or whether the actions were simply the actions of an attorney seeking to
uphold the ethics of the profession. At issue before the court in Card was
an allegation that counsel was ineffective for, failing to investigate and
offer the testimony of a witness named Camille Cardwell. On the after-
noon of June 3, 1981, the Western Union office in Panama City, Florida
was robbed. The body of the clerk was found the next day in a secluded
area some eight miles from the office. On June 5, 1981, the police inter-
viewed Camille Cardwell. At that time, she told the police that approxi-
mately two weeks before the murder, she had heard three men planning
to rob the Western Union office. 187

Cardwell did not speak with Card's defense attorney prior to trial. Dur-
ing the trial, she had a brief conversation with his counsel which formed
the' basis for a proffer. During the proffer, Cardwell was asked when she
heard the robbery being planned. She testified that she flew back to Kan-
sas on either the 18th or 19th of May so she must have heard the robbery
being planned before that. In an affidavit sworn in September of 1987,
she stated that she told Card's counsel during trial that she had heard
John Green and others planning the robbery on the morning of June 3,
1981. She also stated that counsel did not seem interested and told her
that he would only question her regarding her statement to the police.
She further stated that she would have told the trial judge more had she
been given the chance. 8' At the evidentiary hearing held in this case in
federal court, Cardwell testified that she was not around the day of the
robbery, and that there was nothing about the robbery plan that she did
not tell the police when questioned shortly after the murder.18'

185. 897 F.2d at 1117.
186. 911 F.2d 1494 (11th Cir. 1990).
187. Id. at 1498-1501.
188. Id. at 1501-02.
189. Id. at 1502.
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Card argued that Cardwell's testimony was critical for several reasons,
particularly because there was evidence to corroborate her testimony.1"
The district court concluded that his counsel was not ineffective for fail-
ing to present Cardwell's testimony because it would have been an ethical
violation for counsel to do so.18' The district court reached that conclu-
sion because the evidence established that Card had confessed the mur-
der to his counsel." The district court found that "'[tlhe admission ab-
solutely discredited the hypothesis of innocence offered by potential
defense witness Camille Cardwell (now Payne) that John Green, Tom
Wilmot, and 'Ringo' planned to rob the Western Union office and that
John Green later told her that he committed the Western Union
robbery.' ,,193

The Eleventh Circuit affirmed the district court but did so on different
grounds.'" The court rejected the district court's conclusion that an ethi-
cal dilemma prevented a finding of ineffectiveness because the district
court did not focus on the motive of petitioner's counsel in failing to ii-
vestigate and present Cardwell's testimony.'95 In so doing, the court
noted that different staidards apply depending on the clarity of the po-
tential ethical violation. 6' In a case where the ethical obligation is unam-
biguous, no inquiry into counsel's actual motivation is necessary since the
court may infer that counsel's ethical duty to refrain from certain conduct
formed the basis of the decision not to present a particular defense.'
However, the court stated:

[I]n cases where the question of the ethical duty of counsel is open to
debate, however, a court reviewing an ineffective assistance of counsel
claim should look to counsel's actual motivation for failing to present
testimony. If counsel's failure to present testimony was motivated by a
belief that an ethical obligation precluded him from doing so and that
belief was reasonable, then such conduct may not be considered deficient
-performance under Strickland. If, however, the record demonstrates that
trial counsel's failure to present certain evidence may not have been mo-

190. Id.
191. Id.
192. Id.
193. Id. (brackets in original) (quoting Card v. Dugger, No. TCA 87-40243-MMP at 4

(N.D. Fla. July 1, 1988)).
194. Id. at 1503.
195. Id.
196. Id.
197. Id. The court referenced the prior circuit decision of Williams v. Kemp, 846 F.2d

1276 (11th Cir. 1988), cert. denied, 110 S. Ct. 1836 (1990). In WiUiams the record reflected
that the defendant had told counsel that he had written an incriminating note. Conse-
quently, counsel's decision not to present contrary evidence simply fulfilled his ethical obli-
gation. 911 F.2d at 1503.
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tivated by a perception of his ethical obligations, then the court should
not rely on its view of counsel's obligations in deciding an ineffective as-
sistance of counsel claim.1 "s

The court then concluded that the question of whether Card's counsel
was precluded from presenting Cardwell's testimony under the governing
ethical standards was a debatable one.1" Hence, counsel's actual motiva-
tion in failing to present the testimony became relevant.'00 The court
then noted that a review of the record indicated that Card's counsel did
not believe he was under an ethical duty not to present Cardwell's testi-
mony.'10 Consequently, according to the court, the district court erred in
its finding that Card's counsel's failure to investigate and present Card-
well's testimony was based on an ethical concern. 02

The court then conducted its own analysis of Card's counsel's conduct
and determined that his counsel did not provide deficient representa-
tion.103 The court noted that Card's counsel had Cardwell's statement in
his files and,' indeed, attempted to present Cardwell's testimony at
trial .2' He was prevented from doing so by the trial judge's ruling.205 Af-
ter the trial judge excluded Cardwell's testimony, Card's counsel then
pursued another reasonable line of defense. The court noted, "Green's
[Card's counsel's] decision to choose, one line of defense over another be-
cause of the trial judge's ruling was a reasonable tactical decision that
does not raise Strickland-type concerns."'"

IV. JURY ISSUES

A. Batson Issues

In its 1990 decisions, the Eleventh Circuit continued to flesh out the
contours of the decision of the United States Supreme Court in Batson v.
Kentucky. 07 In United States v. Allison,'" the court was faced with a
Batson challenge made on a muddled record. From a forty person venire
that included six blacks, the government used three out of its potential
six peremptory challenges to remove black jurors. The district court never

198. 911 F.2d at 1503.
199. Id.
200. Id.
201. Id. at 1504.
202. Id.
203. Id. at 1505.
204. Id.
205. Id.
206. Id.
207. 476 U.S. 79 (1986).
208. 908 F.2d 1531 (11th Cir. 1990).
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made an express finding that Allison had made out a prima facie case of a
Batson violation. Nonetheless, at the close of jury selection, the court
asked the prosecutor to explain why he struck the black jurors.2" The
prosecutor provided only vague general reasons for removing the
blacks.210

Instead of focusing on the fact that the prosecutor had failed to articu-
late any valid reason for excluding the black jurors, the Eleventh Circuit
focused on the fact that there were black jurors serving on the jury which
ultimately convicted Allison..21 The court remarked,

[T]he unchallenged presence of three blacks on the jury undercuts any
inference of impermissible discrimination that might arise simply by the
striking of other blacks. We recognize that the seating of some blacks on
the jury does not necessarily bar a finding of racial discrimination, but it
is a significant fact,""

The court, relying on the decision of another panel of the circuit in
United States v. Dennis,'s1 then went on to point out that Allison had
failed to raise any inference that the use of the strikes was racially moti-
vated and, thus, had failed to make the preliminary showing which Bat-
son requires. 1

The decision in Allison is an unexpected and troublesome development
of Batson law. As Judge Hatchett notes in his dissent, the decision in
Allison and the decision on which it relies, Dennis, appear to be out of
step with the "weight of case law in the Supreme Court and in this circuit
.. ..,, Judge Hatchett's suggestion that Allison and Dennis be re-
viewed en banc was not taken by the court."" Thus, Allison and Dennis,
which are extremely conservative views of the Batson analysis, remain the
law of this circuit.

In Barfield v. Orange County,'1 1 plaintiff asked the Eleventh Circuit to
rule as a matter of law that the reasons proffered by defendant's counsel
for striking blacks were inadequate. Defendant whose actions were chal-
lenged, Sheriff Lamar, used two of his three peremptory challenges to re-
move black jurors. The reasons which the sheriff gave for challenging one

209. Id. at 1536.
210. Id. at 1537.
211. Id. at 1537-38.
212. Id. at 1537 (footnote omitted).
213. 804 F.2d 1208 (llth Cir. 1986).
214. 908 F.2d at 1537.
215. Id. at 1539 (Hatchett, J., dissenting).
216. The court denied rehearing en banc on November 5, 1990. United States v. Allison,

920 F.2d 13 (11th Cir. 1990).
217. 911 F.2d 644 (11th Cir. 1990). Barfield is obviously a civil case, but it applies with

equal force to criminal proceedings.
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of the jurors was that she looked at the sheriff with an expression that
conveyed some hostility, and that counsel had a gut reaction that the ju-
ror would not be fair to the sheriff.18e The court concluded that the rea-
son given by counsel was sufficient because the sheriff was a public figure
and because facial expression and body language are legitimate concerns
"in a case in which counsel is selecting a jury to try a case against such a
public figure."21 The court was very careful, however, to limit the poten-
tial scope of its holding. As the court remarked:

Once a prima facie case of discrimination is established, trial courts
should be reluctant to accept explanations of this kind because it may be
the case that there is nothing to support them except counsel's state-
ment. To some extent, however, that is true of any explanation offered
by counsel. The credibility decision is for the trial judge9*o

The reason which counsel proffered for removing the second black juror
was that the juror was a longtime employee of the Orange County School
Board, and it was counsel's experience that school board employees were
extremely pro-labor and pro-employee. Because the case against the sher-
iff was a discrimination suit, counsel for the sheriff opined that the juror
would favor plaintiff. Plaintiff, however, noted for the court that the sher-
iff allowed two white employees of the Orange County School Board to sit
as jurors. The sheriff countered plaintiff's argument by arguing that the
voir dire did not establish how long the persons had been employed by,
the board and that the trial court did not permit backstriking2 ' The
court analyzed the. arguments and concluded that plaintiff had failed to
establish, as a matter of law, that the sheriff had used his strikes in a
racially discriminatory fashion."'

B. Juror Misconduct

In United States v. De La Vega 223 the court was called on to deter-
mine an issue arising out of juror misconduct. De La.Vega involved the
appeal of the convicted defendants in the highly publicized "Miami River
Cops" case. After trial, it was discovered that the jury foreman, Richard
Siegel, had introduced extrinsic materials into the jury room during delib-
erations. Siegel testified that in the first day of jury deliberations he
checked out a book from the Dade County Public Library entitled "What
You Need to Know for Jury Duty." Siegel was apparently intrigued by a

218. Id. at 648.
219. Id.
220. Id, at 648 n.1 (emphasis in original).
221. Id. at 648.
222. Id. at 648-49.
223. 913 F.2d 861 (11th Cir. 1990).
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chapter offering suggestions on how to organize jurors for deliberations.
As the court explained the facts:

Indeed, the next day Siegel followed the book's suggestions and held an
election to fill the offices of secretary, manager of the evidence, and bal-
lot taker. About a week later Siegel brought the book into the jury and
showed "some jurors" a page in the book which outlined the organiza-
tional steps that he was following. Though the book then remained in a
drawer for Siegel's occasional reference, no other juror read the book.""

The court began its legal analysis by noting two competing constitu-
tional concerns. On the one hand, a defendant has the right to have a
trial that is fair and impartial and based solely on the evidence adduced
at trial."' On the other hand, a defendant does not have the right to a
perfect trial.2 The balance between these two competing concerns is
struck by application of the "reasonable possibility of prejudice" test.
The court explained:

When jurors consider extrinsic evidence, we require a new trial if the
evidence poses a reasonable possibility of prejudice to the defendant.
Prejudice is not presumed. The defendant has the burden of demonstrat-
ing prejudice by a preponderance of credible evidence. "Such prejudice
may be shown by evidence that extrinsic factual matter tainted the jury's
deliberations." However, since it is the court's duty to ensure that the
jury verdict is in no way tainted by improper -outside influences, the
court must investigate the asserted impropriety upon merely a colorable
showing of extrinsic influence. Subject only to Federal Rule of Evidence
606(b), the court may use whatever inquisitorial tools are necessary 'and
appropriate to determine prejudice. If after this inquiry the court deter-
mines that the defendant met his burden of showing by a preponderance
of the evidence the likelihood of jury prejudice, the burden shifts to the
government to prove that the consideration of the extrinsic evidence was
harmless. In recognizing the degree of prejudice required and the govern-
ment's burden to establish harmless error, the strength of the govern-
ment's case has a bearing on the issue of prejudicial error. Also relevant
is the nature of the information learned by the jurors and the manner in
which it was revealed. Finally, the standard by which we review the dis-
trict court's determination of whether the defendants were prejudiced is
a factual one committed to the court's "large discretion." 2

2
7

The court then compared the facts of the case sub judicio with the
facts as they appeared in the decision of the Eighth Circuit in United

224. Id. at 869 (footnote omitted).
225. Id.
226. Id. at 870.
227. Id. (quoting United States v. Rowe, 906 F.2d 654, 656-57 (l1th Cir. 1990)) (empha-

sis in original)..
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States v. Bassler.285 In Bassler a juror took notes on Robert's Rules of
Order taken from a book written about jury duty.29 The court found that
the notes used by the juror were "procedural" and could only have been
used to "'aid[) the jury in being conscientious and serious in attempting
to deliberate in a fair and impartial manner,"' and thus, were not suffi-
ciently prejudicial to merit a new trial.2 0 The Eleventh Circuit then con-
cluded that the materials which the foreman had used were "procedural"
and did not pose the "reasonable possibility of prejudice" necessary to
warrant a new trial.81 As the court noted:

The evidentiary record reveals that solely the foreman read the book,
and he found it useful only in providing a structurally logical framework
for jurors to examine the reams of evidence presented over the course of
the two month trial. Indeed, apart from the procedural framework pro-
vided, a reading of this book reveals that its contents are largely innocu-
ous and patently juvenile. Though, as the appellants point out, the book
makes some negative references to attorneys, it basically reiterates ex-
isting stereotypes of the profession. In addition, the comments even-
handedly describe all attorneys, and the author acknowledges his unfair
and harsh treatment. Finally, it must be stressed that the record shows
that only juror Siegel actually read the book. Granted, ex ante this book
would not be handed to jurors retiring to deliberate, but after an ex post
examination of the book, viewed in light of the government's case, the
largely innocuous quality of the procedural structure shared with all ju-
rors, and the Eighth Circuit's judgment in a factually analogous case, we
are satisfied that the trial court did not abuse its discretion in determin-
ing that the jury's exposure to this material was harmless beyond a rea-
sonable doubt."'3

228. 651 F.2d 600 (8th Cir. 1981).
229. 913 F.2d at 870.
230. Id. (quoting United States v. Bassler, 651 F.2d at 603) (bracket in original).
231. Id. at 870-71.
232. Id. at 871 (footnote omitted).




