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During the 1990 survey period, the United States Court of Appeals for
the Eleventh Circuit applied recent precedent from the United States Supreme Court in important areas of constitutional civil law such as due
process and the measure of damages in fifth amendment just compensation cases. Additionally, the court attempted to resolve issues not yet addressed by the higher court in the areas of qualified immunity of government officials from civil damages, subject matter jurisdiction, and
appellate jurisdiction. The court's conflicting panel opinions on the issues
of qualified immunity, appellate jurisdiction, and frivolity determinations
during 1990 indicate important evolutionary activity on these issues by
the Eleventh Circuit.
I.

A.

PROCEDURAL ISSUES

Immunity

Qualified Immunity. The opinions issued by the court during the
survey period indicate a growing strain in the decisional law on pretrial
determinations of the qualified immunity of government officials to civil
rights actions brought pursuant to 42 U.S.C. § 1983 ("section 1983").1
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1. 42 U.S.C. § 1983 (1982) provides, in relevant part:
Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to
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The court's opinions conflict as to the degree of particularity required for

a plaintiff to meet the burden of showing that the alleged violation was
clearly established law, and as to when the presence of factual issues warrants denial of a pretrial motion on qualified immunity grounds. Finally,
the court's standards for appellate jurisdiction to review denials of pretrial motions on qualified immunity grounds appeared to differ in each
opinion addressing the issue.
The court issued several opinions discussing the particularity with

which the plaintiff is required to establish that it was clearly established
law that the alleged wrongs violated the plaintiff's constitutional rights.
The Supreme Court in Harlow v. Fitzgerald2 determined that a government official is immune from an action for civil damages unless the plaintiff shows that the official "knew or reasonably should have known that
the action he took within his sphere of official responsibility would violate
'

the constitutional rights of the [plaintiff]."' In Anderson v. Creighton,4

the Supreme Court determined that the constitutional right alleged to
have been violated must have been sufficiently established to inform the

official that his conduct violated the law, when viewed in light of the information available to a reasonable official.' "The relevant question...
is the objective (albeit fact-specific) question whether a reasonable officer
could have believed [his actions] to be lawful, in light of clearly established law and the information [the officer] possessed."' Eleventh Circuit
decisions applying the Anderson "bright line test" have held that the
plaintiff must show that it was clearly established law that the defend7
ant's specific conduct amounted to a violation of clearly established law.

be subjected, any citizen of the United States or other person within the jurisdiction thereof to the deprivation of any rights, privileges, or immunities secured by
the Constitution and laws, shall be liable to the party injured in an action at law,
suit in equity, or other proper proceeding for redress.
2. 457 U.S. 800 (1982).
3. Id. at 815 (emphasis in original) (quoting Wood v. Strickland, 420 U.S. 308, 322
(1975)).
4. 483 U.S. 635 (1987).
5. Id. at 641-42.
6. Id. at 641. The court in Anderson warned that the viability of an "objective legal
reasonableness" standard in preserving immunity depended on the "level of generality at
which the relevant 'legal rule' is to be identified." Id. at 639.
7. See Edwards v. Gilbert, 867 F.2d 1271 (11th Cir. 1989); Dartland v. Metropolitan
Dade County, 866 F.2d 1321 (11th Cir. 1989); Barts v. Joyner, 865 F.2d 1187 (11th Cir.
1989), cert. denied, 110 S. Ct. 101 (1989). In Barts v. Joyner, the court held that the nonavailability of immunity required a determination of whether the law was clearly established
as to the precise factual issue. For example, in that case, the court held in an action for
unlawful seizure and arrest:
The question in this case is not whether it is clearly established that unreasonable
seizures are prohibited; they are. Nor is the question whether probable cause is
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In its first opinion on qualified immunity during 1990, Greason v.
Kemp,8 the court affirmed the district court's denial of summary judgment to prison officials on claims that the officials were deliberately indif-

ferent to the psychiatric needs of an inmate who committed suicide. The
inmate's psychotropic medication was discontinued shortly before his sui-

cide solely on the basis of the prison psychiatrist's brief initial interview
with the patient, without looking at the patient's file and without con-

ducting a mental status examination. The patient's file indicated that the
inmate had an extensive history of mental illness and suicidal tendencies
and included letters from-former treating psychiatrists indicating that the

inmate's medication should not be discontinued. 10 The court determined
that the right to psychiatric care was clearly established as a result of the
Supreme Court's decision in Estelle v. Gamble," which held that deliberate indifference to serious medical needs of prisoners constitutes unnecessary and wanton infliction of pain proscribed by the eighth amendment."3
The court in Greason rejected the dissent's rationale that the law was not

necessary for a lawful warrantless arrest; it is. Nor is the question whether an
involuntary trip to the police station can violate the fourth amendment; it can.
The question in this case is much more sharply focused: in March 1983, was it
clearly established in this circuit that it was an unconstitutional seizure for a single police officer-shortly after a murder-to have a person in a public place accompany him (along with other family members .who were potential witnesses) to
police headquarters for further questions, where the person had initiated contact
with law enforcement officials by going to a police station to report the murder,
had claimed to have seen the shooting and the assailant who was still at large, had
remained in the officer's presence while willingly assisting with the investigation,
and never objected to traveling to headquarters? The answer is "No."
865 F.2d at 1190. For a discussion of these cases, see Johnson, ConstitutionalLaw-Civil,
41 MERcER L. Rav. 1261, 1261-64 (1990).
8. 891 F.2d 829 (11th Cir. 1990).
9. Id. at 835. The chief defendant in the action was also a defendant in Waldrop v.
Evans, 871 F.2d 1030 (11th Cir. 1989). In Waldrop an inmate of the Georgia Diagnostic and
Classification Center charged that he suffered injuries from self-mutilation as a result of the
defendant doctor's abrupt discontinuation of his psychotropic medication. The Eleventh
Circuit denied the defendant's claim of qualified immunity in that case, holding that a fact
issue existed as to whether a reasonable doctor in the same circumstances could have concluded that his actions constituted deliberate indifference to the plaintiff's psychiatric
needs. Id. at 1034-35.
10. 891 F.2d at 831-32.
11. 429 U.S. 97 (1976).
12. Id. at 104; Greason, 891 F.2d at 834. The basis of the Eleventh Circuit's ruling was:
[EJvery reported decision handed down after Estelle and before the events in this
case occurred-i.e., the decisions that would have informed persons in appellants'
positions as to the state of the relevant law-recognized that deliberate indifference to an inmate's need for mental health care is actionable on eighth amendment grounds.
891 F.2d at 834.
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clearly established unless a prior court opinion has so held on "materially
similar" facts; the majority determined that to require such specificity
adds "an unwarranted degree of rigidity to the law of qualified immunity." Is Having determined that the right to psychiatric care was clearly
established law, the court held that a reasonable official in the defendant's shoes would have understood that the withholding of the inmate's
medication without review of his file and on the basis of a short interview
constituted deliberate indifference to the inmate's needs." The court
found that there were genuine issues of material fact, as the result of conflicting expert psychiatric opinions, as to whether the psychiatrist rendered grossly inadequate medical care. The court concluded that a jury
could reasonably find that defendant doctor was deliberately indifferent
to the psychiatric needs of plaintiff's decedent and thus found denial of
qualified immunity appropriate."
Similarly, in Powell v. Lennon," the court rejected a rule requiring that
the right which must be clearly established be particularized to the facts
of the case. In Powell the court reversed the district court's dismissal of a
complaint alleging that prison officials had violated the eighth amendment by exposing the plaintiff to friable asbestos in his prison dormitory
during the course of removing asbestos from the prison.1 7 The court held
that while the general contours of the right must be clearly established,
"the plaintiff need not. . . point to a prior case holding the very action
in question to be unlawful; the unlawfulness merely must be apparent in
light of pre-existing law."1 s The court then held that the law was clearly
13. 891 F.2d at 834 n.10.
14. Id. at 834-35. The court appeared to be particularly concerned with the allegations
that the doctor discontinued the decedent's psychotropic medication after only a short visit
and without looking at the patient's file or conducting a mental status examination. The
court observed that if the defendant had looked at the file, he would have known that the
patient was a schizophrenic with an extensive history of mental illness. The file contained
two letters from mental health professionals stating that the decedent was suicidal and urging that his medication not be discontinued. Id. at 835.
15. Id. In his dissent, Judge Edmondson argued that the relevant law was not clearly
established. Id. at 840-41. Judge Edmondson reminded the court that "[i]mmunity contemplates exemption from liability that would otherwise exist on the merits; today's court seems
to suggest that immunity is available in only those cases in which the doctrine is superfluous." Id. at 841. He cautioned that "[t]he merits of plaintiffs case and the question of
qualified immunity are separate questions; we must avoid allowing the ideas to become
blurred." Id. at 841.42. The dissent further rejected the court's rationale that qualified immunity could be defeated by the "simple expedient" of filing an expert affidavit on the
ultimate factual issue. Id. at 842.
16. 914 F.2d 1459 (11th Cir. 1990).
17. Id. at 1463-64.
18. Id. at 1463. As discussed in Greason v. Kemp, 891 F.2d 829 (11th Cir. 1990), the
court's approach in Powell was not whether it was clearly established that the defendant's
actions in the precise factual context violated the alleged constitutional right. Rather, the
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established that defendants' conduct violated the plaintiff's constitutional
right for purposes of avoiding dismissal of the complaint, where it was
clearly established that deliberate indifference to an inmate's serious
medical needs violated the eighth amendment. 9
In Stewart v. Baldwin County Board of Education," the court affirmed
the district court's denial of qualified immunity on the grounds that genuine issues of material fact existed as to whether the.defendants, a school
board and school board officials, violated plaintiff's clearly established
first amendment rights. Plaintiff was terminated after he walked out of
an after-hours meeting in protest of the school superintendent's position
on a pending tax referendum."1 The court determined that plaintiff's
right to protest was clearly established by conducting the balancing test
set forth in Pickering v. Board of Education,"' but determined that the
facts of the case were so close to the paradigm Pickering situation that a
reasonable defendant would have understood that his actions violated
plaintiff's first amendment rights. The court noted that the result of a
Pickering balancing test for violations of the first amendment is conducted on a case by case basis which would usually "result in a balancing
of interests that is insufficiently one-sided so as to clearly establish the
plaintiff's constitutional right." '
Conversely, in Lee v. Dugger'" and Von Stein v. Brescher,2 the court
required plaintiff to show that it was clearly established law that defendant's particular conduct violated plaintiff's constitutional rights. In Von
Stein the court reversed a jury verdict awarding damages against the defendant sheriff and his deputies for the illegal arrest of plaintiff because
"reasonable officers in the same circumstances and possessing the same
court's inquiry was whether a reasonable official would have understood that his conduct
was not lawful, in light of the concept of deliberate indifference established by Estelle v.
Gamble, 429 U.S. 97 (1976). 914 F.2d at 1463-64. ("Certainly the unlawfulness of these actions should have been apparent to the defendants in light of Estelle." Id. at 1464.)
19. Id. at 1464.
20. 908 F.2d 1499 (11th Cir. 1990). But see Howell v. Evans, 922 F.2d 712, 718 n.5 (11th
Cir. 1991) (criticizing result), vacated, 931 F.2d 711 (11th Cir. 1991) (following settlement of
case).
21. 908 F.2d at 1506-07.
22. 391 U.S. 563 (1968).
23.. 908 F.2d at 1506 (citing Dartland v. Metropolitan Dade County, 866 F.2d 1321 (11th
Cir. 1989)). The court noted that the facts of the instant case were remarkably similar to the
precise facts in Pickering and that a reasonable official would have been aware that under
those facts the employee's speech was protected. Id. at 1506. In Dartland the court held
that where the right alleged to be violated involves a balancing of interests, the defendant
will not usually be required to conduct a balancing test to determine the legality of his
actions. 866 F.2d at 1323.
24. 902 F.2d 822 (11th Cir. 1990) (per curiam).
25. 904 F.2d 572 (11th Cir. 1990).

MERCER LAW REVIEW

1318

[Vol. 42

knowledge as the Defendants could have believed that probable cause existed to arrest Plaintiff. 26 Plaintiff, a leasing broker, was arrested for violating an ambiguous state law prohibiting leasing of commercial premises
for use in prostitution.2 7 The court found "arguable probable cause" for
the arrest existed even in light of evidence of plaintiff's extensive cooperation with the police in investigating prostitution on the premises and
evidence that the arrest was made to generate publicity for the defendant
sheriff, who was running for re-election.28
In Lee. v. Dugger,2" the court, in a per curiam opinion, affirmed the
grant of summary judgment to a prison official on an inmate's claim that
he was incarcerated longer than he should have been due to the prison
official's failure to credit his sentence with proper gain-time.30 The prison
official subtracted gain-time for plaintiff's time spent in close confinement. A state court held that time spent in close confinement was to be
credited against gain-time unless "forfeited" through statutory procedures."' Based on this decision, plaintiff made application for writ of
habeas corpus and was released. Plaintiff then brought suit pursuant to
section 1983 alleging that he had been incarcerated twelve months past
his release date.3 2 The per curiam opinion held that the single decision of
an intermediate state court construing the statute to require a release of
the inmate on facts similar to plaintiff's case "falls short of the
clarity of
23
the law required to defeat a defense of qualified immunity. 3
The court failed to speak with a coherent voice on the issue of whether
pretrial qualified immunity is an issue of law to be decided by the court
or a mixed issue of law and fact. While certain panels, dissents and concurrences insisted that qualified or absolute immunity is purely a question of law,' others held that pretrial motions for judgment on immunity
26. Id. at 579.
27.
28.
29.
30.

Id. at 574-77.
Id. at 578-80.
902 F.2d 822 (11th Cir. 1990).
Id. at 824. Gain-time under Florida law is the maximum amount of time which can

be subtracted from an inmate's maximum sentence to determine a tentative release date.
When an inmate does not earn gain-time, the time is added back in, postponing his tentative release date. Id. at 823.
31.

See Baranko v. Wainwright, 448 So. 2d 1067 (Fla. Dist. Ct. App. 1984).

32. 902 F.2d at 824.
33. Id. Judge Tjoflat issued a specially concurring opinion stating that the appellant had
not alleged a constitutional violation. Id. at 825-26. Judge Johnson dissented on the grounds
that the right was clearly established. Id. at 826-29.
34. See, e.g., Andreu v. Sapp, 919 F.2d 637 (11th Cir. 1990); Bennett v. Parker, 898 F.2d
1530, 1534 (11th Cir. 1990) (Tioflat, C.J., concurring), cert. denied, 111 S. Ct. 1003 (1991);
Green v. Brantley, 895 F.2d 1387, 1395 (11th Cir.) (Kravitch, J., specially concurring), reh'g

en banc granted and opinion vacated, 921 F.2d 1124 (11th Cir. 1990); see also Rich v. Dollar, 841 F.2d 1558 (11th Cir. 1988).
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grounds are properly denied where material issues of fact exist as to
whether the defendants did in fact commit the acts alleged by the plaintiff."" In Bennett v. Parker," the district court denied summary judgment
on immunity grounds to prison officials from an inmate's claims of excessive use of force and deprivation of procedural due process.3 7 The Eleventh Circuit reversed. The court found that the inmate had failed to establish a constitutional violation for excessive force because the
undisputed evidence was that the inmate created a disturbance and the
injuries asserted by the inmate did not amount to "serious injuries" as
required to state a violation of the eighth amendment.3 The court noted
that the district court, on motion for summary judgment on immunity
grounds, should first determine if the plaintiff has established the elements of a constitutional violation before determining whether material
issues of fact are present which would preclude summary judgment.8 ' The
concurrence in Bennett, authored by Judge Tjoflat, recognized the court's
conflicting approaches to the existence of factual disputes in immunity
cases.' 0 Judge Tjoflat noted that in order to resolve the conflict, the court
had granted a petition for rehearing in Horlock v. Georgia Department of
Human Resources,'1 and vacated the panel opinion.'- Horlock was later
settled, however, and the appeal dismissed, although the panel opinion
remained vacated.'8 In Bennett, Judge Tjoflat agreed that pretrial qualified immunity was an issue of law which assumed the validity of the
plaintiff's version of the facts."
The survey period concluded with the court issuing a unanimous opinion which clearly held that the pretrial summary judgment ruling on
qualified immunity was an issue of law. In Andreu v. Sapp," s the court
held that at the summary judgment stage,
35. See, e.g., Greason v. Kemp, 891 F.2d 829 (11th Cir. 1990).
36. 898 F.2d 1530 (11th Cir. 1990), cert. denied, 111 S. Ct. 1003 (1991).
37. 898 F.2d at 1531.
38. Id. at 1533.
39. Id. at 1534.
40. Id. at 1534 n.1.
41. 890 F.2d 388 (11th Cir. 1989), reh'g granted and opinion vacated (11th Cir. Jan. 31,
1990).
42. Id. at 396. In Horlock the court held that "factual disputes do not affect qualified
immunity analysis since 'that analysis assumes the validity of the plaintiff's version of the
facts and then examines whether those facts "support a claim of violation of clearly established law.."" Id. at 392-93 (emphasis in original) (quoting Goddard v. Urrea, 847 F.2d 765,
769 (11th Cir. 1988) (Johnson, J., dissenting)).
43. 890 F.2d at 396. See Bennett v. Parker, 898 F.2d 1530, 1534 n.1 (11th Cir. 1990)
(Tjoflat, J., concurring), cert. denied, 111 S. Ct. 1003 (1991).
44. 898 F.2d at 1536-37.
45. 919 F.2d 637 (11th Cir. 1990).
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factual disputes are resolved by accepting the plaintiff's version of the
facts. If the facts, when considered in a light most favorable to the plain-

tiff, fail to establish a violation of a clearly established right, the defendant is entitled to summary judgment notwithstanding the presence of
any factual disputes because resolution of these disputes is not material
to the outcome of the case.""
Eleventh Amendment Immunity. In Carr v. City of Florence," the
court affirmed the district court's ruling that an Alabama sheriff and his
deputies were immune from a suit for damages in their official capacities
under the eleventh amendment.48 The eleventh amendment prohibits
suits in federal court against an unconsenting state, even where brought
by citizens of the state." The eleventh amendment is implicated when
the state is the "real, substantial party in interest."'" To determine
whether an action against an official in his official capacity is a suit
against the state, the court considers the law of the state creating the
entity.51 If the state would pay any award of damages, it is the real party
in interest.52 Extending its decision in Parker v. Williams,8 in which the
Eleventh Circuit held that Alabama sheriffs were state officers under Alabama law and thus entitled to eleventh amendment immunity, the court
in Carr held that the immunity extended to the sheriff's deputies." The
court ruled that the deputies had eleventh amendment immunity because
the deputies were the alter egos of the sheriff, with the acts of deputies
deemed to be acts of the sheriff."s The deputies were entitled to immunity even though the county controlled some aspects of the deputies' employment." The court held that the fact that the deputies or the sheriff
46. Id. at 639.
47. 916 F.2d 1521 (11th Cir. 1990).
48. Id. at 1524-27.
49. Id. at 1524 (citing Hans v. Louisiana, 134 U.S. 1 (1890)). The eleventh amendment
provides that "[tihe Judicial power of the United States shall not be construed to extend to
any suit in law or equity, commenced or prosecuted against one of the United States by
citizens of another State, or by Citizens or Subjects of any Foreign state." U.S. CONST.
amend. XI.
50. 916 F.2d at 1524 (quoting Pennhurst State School & Hosp. v. Halderman, 465 U.S;
89, 101 (1984)).
51. id. at 1525 (citing Mt. Healthy City School Dist. Bd. of Educ. v. Doyle, 429 U.S. 274
(1977)).
52. Id. at 1524; Edelman v. Jordan, 415 U.S. 651 (1974).
53. 862 F.2d 1471 (11th Cir. 1989).
54. 916 F.2d at 1525-27.
55. Id. at 1526 (citing Mosely v. Kennedy, 242 Ala. 448, 17 So. 2d 536, 537 (1944)).
56. Id. Some of the terms and conditions of the deputies' employment were controlled
by a civil service board. The sheriff had to have the consent of the board to fill deputy
positions, but appointed one member of the board and could personally select employees
from among qualified candidates, Id.
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were paid by the county and not the state was not controlling so long as
the award of damages against the deputies would be paid out of the state
treasury."s
In Hufford v. Rodgers,5s the court of appeals affirmed the district
cout's ruling that a Florida sheriff and his deputies were not immune
under the eleventh amendment because the sheriff and deputies were acting as county officials, not state officials.' The court noted that four aspects of state law were pertinent to the issue of whether eleventh amendment immunity existed for a particular officer: "'how state law defines
the entity, what degree of control the state maintains over the entity,
where funds for the entity are derived, and who is responsible for judgment against the entity.' "0 The court, following its decisions on the issue
in Lundgren v. McDaniel" and Lucas v. O'Loughlin5 held that a sheriff
is a county officer under Florida law.6" The court reasoned that although
the Florida sheriff was regulated by state law, the sheriff was not thereby
transformed into a state agent, particularly where state statutes gave the
sheriff independence in matters of equipment, personnel, and salaries."
The sheriff was paid by the county and his budget was funded by the
county. Moreover, there was no provision of Florida law indicating that
state funds would be used to satisfy a judgment against the sheriff, either
in his official or individual capacity.2 The court reached the same result
in Hutton v. Strickland."'
Appellate Jurisdiction From Orders Denying Immunity. During 1990, the court continued to wrestle with the issue of its appellate
jurisdiction to review denials of pretrial motions for immunity pursuant
to the Cohen,' or collateral order, doctrine. The Cohen doctrine provides
that the appellate court has jurisdiction, pursuant to 28 U.S.C. § 1291, to
review technically nonfinal orders which "finally determine claims of right
57. Id. at 1526-27. Judge Clark issued a special concurrence, stating that although he felt
compelled to follow the precedent of Parker v. Williams, he would have remanded the case
to have the trial court determine that it was a "virtual certainty" that damage awards
against the sheriff and his deputies would be paid from the state treasury. Id. at 1527-28.
58. 912 F.2d 1338 (11th Cir. 1990), cert. denied, 111 S. Ct. 1312 (1991).
59. 912 F.2d at 1340-42.
60. Id. at 1341 (quoting Tuveson v. Florida Governor's Council on Indian Affairs, 734
F.2d 730, 732 (lth Cir. 1984)).
61. 814 F.2d 600 (lth Cir. 1987).
62. 831 F.2d 232 (11th Cir. 1987), cert. denied sub nom. St. Johns County v. Lucas, 485
U.S. 1035 (1988).
63. 912 F.2d at 1341.
64. Id. at 1341-42.
65. Id. at 1342.
66. 919 F.2d 1531 (l1th Cir. 1990).
67. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949).
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separable from, and collateral to, rights asserted in the action, too important to be denied review and too independent of the cause itself to require that appellate consideration be deferred until the whole case is adjudicated."" In Mitchell v. Forsyth," the Supreme Court held thatinterlocutory review of orders denying immunity was appropriate because
the immunity was an immunity from trial, as well as a defense on the
merits.70 If officials were required to await final judgment to appeal the
denial of pretrial motions on immunity
grounds, the protection afforded
71
by that immunity would be lost.

As with the issue of immunity itself, the Eleventh Circuit issued conflicting opinions concerning the extent of appellate jurisdiction over orders denying immunity. The confusion stems from the Supreme Court's
statement in Mitchell that orders denying immunity are immediately appealable "to the extent that [the denial) turns on an issue of law."7 2 Some
Eleventh Circuit opinions have held that this statement requires the
court to dismiss the appeal if the immunity question is dependent upon a
7
factual issue.

In Green v. Brantley,7 4 Judge Vance first noted that the collateral order doctrine was intended to prevent a litigant from suffering irreparable
harm, but only when "disposition of the appeal will not affect the main
action. ''7 5 Judge Vance then held that appellate jurisdiction did not exist
when the purpose of the collateral order doctrine was not present.7 In
Green defendants moved for summary judgment on only one of plaintiff's
two claims.7 7 Defendants admitted on appeal that a trial or further pre-

trial proceedings would be necessary to resolve the immunity issue on the
remaining claim. Finding that the purpose of the collateral order doctrine
was not served by interlocutory review at this juncture, the court dismissed the appeal on jurisdictional grounds.7' The court held that the
fact that it could not prevent trial on the merits on the "same common
68. Id. at 546.
69. 472 U.S. 511 (1985).
70. Id. at 524-30.
71. Id. at 524-25.
72. Id. at 530.
73. See generally Howell v. Evans, 922 F.2d 712, 717 (11th Cir. 1991) (discussing intracircuit conflict), vacated, 931 F.2d 711 (11th Cir. 1991) (following settlement of case);
Bennett v. Parker, 898 F.2d 1530, 1535-37 (11th Cir. 1990) (Tjoflat, C.J., concurring), cert.
denied, 111 S. Ct. 1003 (1991).
74. 895 F.2d 1387 (11th Cir.), reh'g en banc granted and opinion vacated, 921 F.2d 1124
(11th Cir. 1990).
75. 895 F.2d at 1392.
76. Id. at 1393-94.
77. Id. at 1390.
78. Id. at 1394. The court noted that its finding that it lacked jurisdiction did not preclude jurisdiction pursuant to 28 U.S.C. § 1292(b). 895 F.2d at 1394.
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nucleus of operative facts" rendered it without appellate jurisdiction. The
court distinguished Marx v. Gumbinner,9 in which the court held that
the right to interlocutory appeal exists even where the defendants will
have to face trial on equitable claims to which there is no immunity. In
Green the court could, at most, reduce the liability for damages which
defendants faced and could not eliminate damages liability, as was the
case in Marx. 0 The court in Green found that because the defendant
officials would be forced to "face personal liability regardless of the outcome" of the motion, application of the doctrine was not justified.8 1
8" however, the court found that jurisdiction purIn Bennett v. Parker,
suant to the Cohen doctrine existed to review the district court's order
denying summary judgment, despite the existence of factual disputes."
The court held that jurisdiction existed to review the order because plaintiff, an inmate, had failed to establish the existence of an essential element of his claim of an eighth amendment violation arising 6ut of the
excessive use of force. 64 Interestingly enough, in this case, the court assumed jurisdiction on the basis of the Cohen doctrine where the substantive issue to be reviewed was not the denial of qualified immunity but the
failure of plaintiff to establish a prima facie case. 8 Because the failure of
plaintiff to prove its prima facie case warranted the application of qualified immunity, the court concluded it had jurisdiction to review the order
denying qualified immunity and reversed the district court's order. 6
In Stewart v.Baldwin County Board of Education," the court declined
to address the issue of whether eleventh amendment immunity was directly appealable as a collateral order under the Cohen doctrine.66 Instead, the court held that it had discretionary pendent appellate jurisdiction to review the immunity issue because the case was properly before
the court on an order which also denied qualified immunity."9 The court
noted that there is a dispute among the circuits as to whether a denial of
eleventh amendment immunity is an immediately appealable collateral
order but declined to address the issue as it had not been raised by the
parties to the appeal."0
79.
80.

855 F.2d 783 (11th Cir. 1988).
Id. at 793.

81.
82.
83.
84.
85.
86.

Id.
898 F.2d 1530 (11th Cir. 1990), cert. denied, Ill S. Ct. 1003 (1991).
898 F.2d 1532-34.
Id. at 1533-34.
Id. at 1532.
Id.

87.
88.
89.
90.

908 F.2d 1499 (11th Cir. 1990).
Id. at 1508-09.
Id. at 1509.
Id. at 1508-09.
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B. Res Judicata and Collateral Estoppel
The court's efforts during the term indicate a reluctance to deal with
the complications and consequences of the application of preclusion defenses to civil rights actions. The federal full faith and credit statute applicable to judicial proceedings" provides that federal courts will give the
same preclusive effect to state court judgments that the state from which
the judgment emerged would give the judgment.'2 In Farred v.Hicks,as
however, the Eleventh Circuit based its interpretation of Georgia's law of
collateral estoppel on the Eleventh Circuit decision in Webb v. Etheridge," rather than re-examining evolving Georgia law of collateral estoppel.9 In Farredthe district court held that plaintiff was precluded from
relitigating the issue of whether he had suffered an illegal search and
seizure. The district court predicated its decision on the denial of plaintiff's motion to suppress evidence at his criminal trial. On appeal, plaintiff asserted that the district court erred because Georgia law of collateral
estoppel required mutuality of the parties and did not sanction the use of
defensive collateral estoppel." Defendants asserted that Georgia had
abandoned the mutuality requirement. Because Eleventh Circuit precedent, the Webb decision, held that Georgia law required mutuality of parties, the court declined to delve into what it termed "unsettled" issues of
state collateral estoppel and vacated the district court's ruling.97
In Corn v. City of Lauderdale Lakes,"8 the court held that a fifth
amendment just compensation claim was not precluded by plaintiff's
prior suit in state court in which plaintiff sought mandamus to compel
the issuance of certain land use permits and challenged the validity of
91. 28 U.S.C. § 1738 (1988). Section 1738 provides in relevant part:
Such Acts, records and judicial proceedings or copies thereof. . shall have the
same full faith and credit in every court within the United States and its Territories and Possessions as they have by law or usage in the Courts of such State,
Territory or Possession from which they are taken.
92. See generally Migra v. Warren City School Dist. Bd. of Educ., 465 U.S. 75 (1984)
(res judicata); Allen v. McCurry, 449 U.S. 90 (1980) (collateral estoppel).
93. 915 F.2d 1530 (11th Cir. 1990).
94. 849 F.2d 546 (11th Cir. 1988).
95. 915 F.2d at 1533-34.
96. Id. at 1533.
97. Id. at 1531, 1533-34. Cf. Watts v.Lippitt, 171 Ga. App. 578, 320 S.E.2d 581 (1984)
(collateral estoppel properly applied consistent with modern trend, even though mutuality
lacking) and Monroe v. Sigler, 256 Ga. 759, 353 S.E.2d 23 (1979) (denial of motion for directed verdict in criminal case provides summary judgment defense in subsequent malicious
prosecution action) with Norris v. Atlanta & West R.R., 254 Ga. 684, 333 S.E.2d 835 (1985)
(mutuality of privity required).
98. 904 F.2d 585 (11th Cir. 1990).
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certain land use ordinances." In the federal claim, plaintiff alleged that
the land use ordinances constituted an inverse condemnation of property
by depriving plaintiff of all reasonable use of the property. 100 The court
held that the mandamus action did not preclude the federal taking claims
because the two causes of.action were not identical under Florida law of
res judicata. 101 In addition to denying the application of res judicata, the
court determined that collateral estoppel was inapplicable because the issues in the two claims were distinct; the mandamus action addressed the
validity of the ordinances; and the taking claim concerned the impact of
the land use restrictions on plaintiff's property. 102
In NAACP v. Hunt,'03 the court found that an action brought by the
civil rights organization and others to enjoin the State of Alabama from
flying the Confederate flag over the state capital was precluded by a prior
federal suit, brought some years earlier by an individual who was also one
of the plaintiffs in the present action.' 0 ' Applying Alabama law, the court
found that the causes of action were identical. In the prior suit, plaintiff
had sought to enjoin the state from flying the Confederate flag above the
United States flag.105 The court held that the previous litigation precluded not only the claims actually litigated but all other claims which
could have been brought at that time.'" Nonetheless, because of the
"controversial concerns" raised, the court went forward to address all is10
sues not dealt with on the merits in the prior action. '
The court also held that the parties in the two suits were identical for
res judicata purposes even though the NAACP and the other individuals
99.

Id. at 587.

100. Id.
101. Id.
102. Id. at 587-88. On a related issue, the court held that the statute of limitations did
not preclude the federal takings claim because the fifth amendment cause of action did not
accrue until a final decision was reached as to the application of the ordinances to the plaintiff's property. The court held that federal law, and not state law, determines when causes of
action accrue, even though state law supplies the applicable statute of limitations. Id. at

588.
103.

891 F.2d 1555 (11th Cir. 1990).

104. Id. at 1560-61. The prior suit was brought in 1975 by state legislator Alvin Holmes.
Holmes v. Wallace, 407 F. Supp. 493 (M.D. Ala.), aff'd without published opinion, 540 F.2d
1083 (5th Cir. 1976). In Holmes the legislator alleged that flying the Confederate flag above

the United States flag violated his constitutional and statutory rights. The district court
dismissed the case for failure to state a claim. The claims asserted arose under the thirteenth and fourteenth amendments and 36 U.S.C. § 175 ("the U.S. Flag Code"). 891 F.2d at

1558-59, 1561.
105. 891 F.2d at 1558-59. Plaintiffs sought relief under the first, thirteenth, and fourteenth amendments. Id. at 1559.

106. Id. at 1560.
107.

Id. at 1561-62.
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were not parties to the first action.0'0 The court found that privity existed
between the party plaintiffs on the grounds of virtual representation.'"
The plaintiff in the former suit was a member of the NAACP and, like
the other plaintiffs, was a black state legislator contesting the symbolism
of the Confederate flag.110 The court thus found that there was sufficient
privity between the parties in the two separate cases to hold that the
present plaintiffs, including the civil rights organization, should be bound
by the prior suit."1
C. Pro Se Litigation
Frivolity Determinations. During 1990 the court addressed several
issues connected with pro se litigation. In Battle v. Central State Hospital,"' the court reversed the district court's dismissal of an inmate's pro
se in forma pauperis action pursuant to 28 U.S.C. § 1915(d) 1 1 because
the court determined that the district court had applied the wrong legal
standard for a sua sponte frivolity determination.' Battle, an inmate in
the Georgia State Prison, filed suit against Central State Hospital and six
doctors alleging medical malpractice, excessive prescription of medicine,
commission of "'a false axiom without proof or any evidence,'" and a
"'lack of Black behavior and "communication experience.' "i The district
court conducted a frivolity determination pursuant to 28 U.S.C. § 1915(d)
and dismissed the inmate's complaint because the complaint failed to
state a claim for deliberate indifference under the standards of Estelle v.
Gamble.1e The district court determined that the inmate's claim should
be dismissed as the action "'had little or no chance of success.' 11117
The Eleventh Circuit reversed the dismissal, holding that the appropriate test for frivolity determinations was whether the claims '"lack an arguable basis in law'" resulting from either factual or legal inadequacies,
citing the Supreme Court's decision in Neitzke v.Williams."8 Facts are
108. Id. at 1560-61.
109. Id.at 1561.

110. Id.
111. Id.
112. 898 F.2d 126 (11th Cir. 1990) (per curiam).
113. 28 U.S.C. § 1915(d) (1988).

114. 898 F.2d at 127-30.
115. Id. at,126 (quoting Complaint at 3).

116. 429 U.S. 97 (1976); 898 F.2d at 126-27.
117. 898 F.2d at 127 (quoting District Court Opinion at 1-2).
118. 490 U.S. 319 (1989); 898 F.2d at 128-30. The court noted that prior to Neitzke,
authority within the circuit conflicted as to the proper legal standard for frivolity determinations. In Phillips v. Mashburn, 746 F.2d 782 (11th Cir. 1984) (per curiam), the court held
that the district court should use the same standard for frivolity determinations as that
governing rule 12(b)(6) dismissals, e.g., the complaint should not be dismissed unless it ap-

1991]

CONSTITUTIONAL-CIVIL

1327

frivolous where they are "'clearly baseless;' legal theories are frivolous
when they are 'indisputably meritless.' "," The court held that reversal
was necessary because it could not conclude that plaintiff's claims of excessive medication lacked an "arguable basis in law" justifying dismissal.
According to the appellate court, the legal theories were not indisputably
meritless and the factual contentions were not clearly baseless.120 The allegations of the complaint "raise[d] concerns of medical malpractice and
the continued prescription and administration of medicine that was both
excessive and unnecessary.""' While expressing no opinion on the sufficiency of the complaint under rule 12(b)(6), the court held that the complaint was erroneously dismissed pursuant to section 1915(d)."2 2 The
court noted that even claims sufficient under rule 12(b)(6) could be dis23
missed for frivolity where the factual allegations were clearly baseless.
In two later cases, however, the court appeared to revert back to the
"little or no chance of success" test, finding it not inconsistent with the
Neitzke "arguable basis in law" test, so long as sufficient inquiry was undertaken prior to dismissal. In Moreland v. Wharton,'24 the court issued
a per curiam opinion vacating and remanding a district court's sua sponte
dismissal of a complaint for frivolity.'" The court stated that an arguable
pears beyond doubt that plaintiff can prove no set of facts in support of his claim which
would entitle him to relief. However, in Harris v. Menendez, 817 F.2d 737 (11th Cir. 1987),
upon which the district court relied, the court held that even complaints which were sufficient for rule 12(b)(6) purposes could be dismissed as frivolous under 28 U.S.C. § 1915(d)
where "'plaintiff's realistic chances of ultimate success are slight.' " 817 F.2d at 740 (quoting Jones v. Bales, 58 F.R.D. 453, 464 (N.D. Ga. 1972) (footnote omitted)).
119. 898 F.2d at 129 (quoting Neitzke, 490 U.S. at 327) (citing Sultenfuss v. Snow, 894
F.2d 1277 (11th Cir. 1990) (per curiam)). In Prather v. Norman, 901 F.2d 915 (11th Cir.
1990) (per curiam), the court held that Harris v. Menendez, 817 F.2d 737 (11th Cir. 1987)
was no longer correct because of the Supreme Court's ruling in Neitzke v. Williams, 490 U.S.
319 (1989).
120. 898 F.2d at 129-30.
121. Id. at 129.
122. Id. at 129-130. As the court in Neitzke noted, not all claims dismissed pursuant to
rule 12(b)(6) are inherently frivolous; thus, applying the same standard for frivolity determinations extended § 1915(d) beyond its statutory purpose. 490 U.S. at 328-29. The frivolity
determination is not designed to "deter the filing of 'arguably meritorious legal theories
whose ultimate failure is not apparent at the outset.'" Battle, 898 F.2d at 128 (quoting
Neitzke, 490 U.S. at 328). The Supreme Court in Neitzke noted that the crucial distinction
between a rule 12(b)(6) determination and a frivolity determination was the integral due
process protection required by a motion to dismiss. The adversarial process entitled the
litigant the opportunity to note the challenged inadequacies of the complaint and to either
explain the pleadings to the court or to seek leave to amend the pleadings. These procedures
are absent with a sua sponte dismissal of a complaint pursuant to § 1915(d). 490 U.S. at 329.
123. 898 F.2d at 130.
124. 899 F.2d 1168 (11th Cir. 1990) (per curiam).
125. Id. at 1170-71.
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basis "means capable of being convincingly argued." Where "the plaintiff's realistic chances of ultimate success are slight," the complaint lacks
an arguable basis in either law or fact.'" Further, the court noted that
although Neitzke held that a complaint which fails to state a claim is not
inherently frivolous, the failure to state a claim is "strong evidence" of
frivolity.1 8 7 The court concluded, however, that "if a complaint presents
an arguable basis in law and asserts something other than fanciful factual
allegations, the district court may not dismiss an action until the court
has conducted a 'sufficient inquiry' to determine whether the plaintiff's
realistic chances of ultimate success are slight."'12 8
In Clark v. Georgia Pardons & Paroles Board,'29 the court remanded
and vacated the district court's dismissal of an in forma pauperis complaint. 30 The complaint alleged that the plaintiff inmate was denied parole because of a wrongful death suit he instigated against prison officials
arising out of the shooting of his brother and that he was denied parole
while other similarly situated inmates, including his codefendant, had
been granted parole.813 The district court construed the complaint as an
application for writ of habeas corpus and dismissed the complaint for
failure to exhaust state remedies.5 2 Citing Moreland v. Wharton,8 8 the
court stated that the test for frivolity was whether "'plaintiff's realistic
chances of ultimate success are slight.' "'1 The court found that Clark
had stated a cause of action for which relief could be granted. Because a
claim for relief was stated and the facts were not fantastic, the court held
that dismissal for frivolity was improper.' 8 '
Protection of Pro Se Litigants. In Farred v. Hicks,"" the court
addressed the notice required of pro se litigants in conversion of a rule
12(b)(6) motion into a motion for summary judgment.2 37 In Farred de126. Id. at 1170 (quoting Harris v. Menendez, 817 F.2d 737, 740 n.5. (11th Cir. 1987)).
127. Id.
128. Id. at 1170-71 (citing Menendez, 817 F.2d at 740).
129. 915 F.2d 636 (11th Cir. 1990).
130. Id. at 638-41. In Clark Judge Edmondson reconciled Harris v. Menendez, 817 F.2d
737 (11th Cir. 1987), with the ruling in Neitzke. 915 F.2d at 640 n.1. The vourt determined
that Prather'srecognition of the overruling of Menendez by Neitzke was obiter dicta. Id.
131. 915 F.2d at 638.
132. Id. at 638.
133. 899 F.2d 1168 (11th Cir. 1990) (per curiam).
134. 915 F.2d at 639 (quoting Moreland, 899 F.2d at 1170).
135. Id. at 638. However, the court noted that although the complaint states a claim and
the facts are not fantastic, the district court might justifiably dismiss a complaint when the
district court sees that an affirmative defense would defeat the action and the defense appears from the face of the complaint. Id. at 640 n.2.
36. 915 F.2d 1530 (11th Cir. 1990).
137. Id. at 1534.
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fendants moved to dismiss the complaint on various grounds, including
the application of collateral estoppel to plaintiff inmate's section 1983
claim arising out of an alleged illegal search and seizure.13 8 The district
court issued an order announcing its intention to treat defendants' motion to dismiss as one for summary judgment, and gave the parties thirty
days to submit affidavits or other responsive materials on the collateral
estoppel issue. Plaintiff failed to submit evidence in response to the converted motion for summary judgment and the district court granted the
motion for summary judgment."" On appeal, the court held that the district court erred because it did not inform Farred, a pro se litigant, in its
conversion order of "1) the need to file affidavits or other responsive
materials, and 2) of the consequences of default."' 140
In Fowler v. Jones,"" the court held that plaintiff was entitled to a new
trial because the district court improperly denied a pro se litigant a continuance. Plaintiff had sought the continuance on the date of trial for the
purpose of serving three of the four intended defendants.4 2 Fowler, an
accomplished inmate writ writer, sued four defendants for denial of his
right to practice his religion. However, the district court, in granting his
application to proceed in forma pauperis, directed that service be made
on only one of the four named defendants. Approximately one month
later, plaintiff wrote the clerk of court advising the court that he had
1 43
named four defendants in his complaint and only one had been served.
During the intervening thirty-two months, the inmate made no further
efforts to ensure service had been made on all defendants and never received any assurance that service had been effected. 44 Under these circumstances, the court held that the district court's denial of a continuance on the date of trial to perfect service was an abuse of discretion,
notwithstanding the substantial inconvenience caused by calling off a
trial which had previously been continued."16 The court held that incarcerated "in forma pauperis litigants should be entitled to rely on the
court officers and United States Marshals to effect proper service, and
138. Id. at 1533.
139. Id. at 1532, 1534.
140. Id. at 1534. The district court must give "'clear notice of the need to file affidavits
or other responsive materials and of the consequences of default.'" Id. (quoting United
States v. One Colt Python .357 Caliber Revolver, 845 F.2d 287, 289 (11th Cir. 1988)).
141. 899 F.2d 1088 (11th Cir. 1990).
142. Id. at 1093-96.
143. Id. at 1091.
144. Id. at 1095.
145. Id. at 1095-96.
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should not be penalized for failure to effect service where such failure is
not due to fault on the litigant's part."14I
In Brown v. Crawford,'47 the court held that despite other protections
granted to pro se litigants, the pro se litigant must meet the essential
burden under summary judgment standards of establishing that thereis a
genuine issue of material fact in order to avoid summary judgment. 4 8 In
Brown the plaintiff inmate alleged that he suffered headaches and stomach pains as the result of drinking contaminated water at the Dade
County Jail and that he had suffered back and neck pains as the result of
sleeping on the jail's floor.' The defendant director of the jail moved for
summary judgment on the grounds that plaintiff had failed to establish a
causal link between the jail conditions of which he complained and his
alleged injuries and that defendant was not on notice of these conditions
by Brown or others.150 Defendant's evidence included 'affidavit testimony
that the jail water came from the City of Miami and that there were no
complaints on file at the jail about any problems with the drinking water.
Defendant also submitted affidavit testimony that each prisoner received
either a bed or a mattress and that Brown had received a mattress and
therefore was not required to sleep on the floor.151 In response, plaintiff
filed unsworn statements that defendant had the responsibility of ensuring that all inmates have a .bed, and reiterated his allegation that the
drinking water made him sick.' ss The court affirmed the district court's
grant of summary judgment, holding that
[a]lthough we must view factual inferences favorably toward the nonmoving party and pro se complaints are entitled to a liberal interpretation' by the courts, ..
a pro se litigant does not escape the essential
burden under summary judgment standards of establishing that there is
a genuine issue as to a fact material to his case in order" to avert summary judgment. 153

146. Id. at 1095. However, the plaintiff cannot remain silent and do nothing to effectuate
service. At a minimum, the plaintiff should request service on the appropriate defendants
and attempt to remedy any apparent service defects of which the plaintiff has knowledge.

Id.
147. 906 F.2d 667 (11th Cir. 1990), cert. denied, 111 S. Ct. 2056 (1991).
148. 906 F.2d at 670.
149. Id. at 668.

150. Id. at 668-69.
151. Id.at 669.
152. Id.
153. Id. at 670.
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D. Subject Matter Jurisdiction
During 1990, in two different settings, the court addressed the "case or
controversy" requirement that cases be ripe for judicial decision. In Association for Children for Enforcement of Support, Inc. v. Conger,1 the
court determined that a district court properly dismissed a claim by a
child support court monitoring group against a state court judge who instituted a blanket policy of prohibiting nonparticipants from observing
child support hearings.155 The district court dismissed the claim without
prejudice under the Pullman doctrine.156 The Eleventh Circuit affirmed
the dismissal on other grounds.157 The court found that the complaint
failed to allege a "case or controversy" under article III of the United
States Constitution because plaintiff did not allege that the judge actually
or directly excluded one of plaintiff's members from observing a child
support hearing pursuant to the declared policy.15 Until the judge implemented the policy, the federal courts were without jurisdiction to hear the
dispute because the district court would base any relief it fashioned solely
on what it predicted the state court judge would do.15
In Eide v. Sarasota County,160 the court refined the ripeness requirement for land use claims asserted against local governments.' 1 The court
held -thata claim of arbitrary and capricious conduct brought pursuant to
the fourteenth amendment, as opposed to a claim of denial of due process.
amounting to a taking, need not meet the stringent finality requirement
of Williamson County Regional Planning Commission v. Hamilton
Banh.1 2 In Williamson County, the Supreme Court held that a landowner who alleged that, the application of an ordinance to his property
constituted a violation of fourteenth amendment due process amounting
to a taking without compensation must meet the same requirements for
ripeness as a claim under the fifth amendment.6 3 Accordingly, the landowner must show that a final decision has occurred in order to allow the
154. 899 F.2d 1164 (-11th Cir. 1990).
155. Id. at 1165-66.
156. Id. at 1165. Railroad Comm'n v. Pullman, 312 U.S. 496 (1941), directs the federal
courts to abstain from exercising their authority where to do so would create unnecessary
friction with state policies.
157. 899 F.2d at 1165. The court held that the district court should never have reached
the issue of abstention under Pullman, as there was no "case or controversy" for determination. Id.
158. Id. at 1165-66.
159. Id. at 1166.
160. 908 F.2d 716 (11th Cir. 1990) (superseding 895 F.2d 1326 (11th Cir. 1990)), cert.,
denied, III S. Ct. 1073 (1991).
161. 908 F.2d at 724-27.
162. 473 U.S.'172 (1985); 908 F.2d at 720-27.

163. 473 U.S. at 186-97.
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court to determine whether reasonable uses of the property remain under
local land use restrictions. Because the fifth amendment only prohibits
taking without just compensation, the landowner must also seek any state
remedies for inverse condemnation.'" In Greenbriar v. City of Alabaster,'e5 the, Eleventh Circuit indicated that rightness requirements may
vary depending on the character of the alleged constitutional violation.166
In Eide the court clearly distinguished substantive due process taking
claims from claims alleging arbitrary and capricious government conduct.16 7 Although the landowner must still allege and prove a final decision, the purpose of the final decision requirement for arbitrary and capricious claims is simply to ensure that the local government has in fact
made a decision.168 With arbitrary and capricious claims, the court is not
required to determine with specificity how the ordinance will apply to the
property in order to decide whether the application of the ordinance
leaves a reasonable use of the property, as it is required to do with due
process claims which allege that the challenged government action constitutes a taking of property."6" Given the different rationale which applies
for arbitrary and capricious substantive due process claims, a landowner
bringing such a claim need only show that the decision which he alleges is
1 70
arbitrary and capricious has in fact been made.
Plaintiff's claims in Eide were not ripe, however, because the government had applied only a sector plan to his property. The sector plan did
not rezone property but merely mandated that any future rezoning be
consistent with the sector plan. 71 Eide had never sought rezoning and
thus no decision had been made by the local government.172 The court
determined that it was not "futile" for Eide to submit an application for
rezoning because it was the decision of the local government and state
courts to decide what zoning classifications were consistent with the sector plan.7" The court did not reach the issue of whether it would require
landowners to prove the submission of at least "one meaningful applica174
tion" for development in order to establish "futility.
164. Id.
165. 881 F.2d 1570 (11th Cir. 1989).
166. Id. at 1573-81.
167. 908 F.2d at 721-27. The court analyzed the bases of fifth and fourteenth amendment claims and found that four types of claims existed in the land use area. See infra text
accompanying note 325.
168. 908 F.2d at 724-26.
169. Id. at 724 n.13.
170. Id. at 724-26.
171. Id. at 726-27.
172. Id. at 726.
173. Id. at 726-27.
174. Id. at 726-27 and 726 n.17.
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E. Appellate Jurisdiction
The most significant issue of appellate jurisdiction continues to be the
scope of the court's jurisdiction to review district court denials of pretrial
motions based on immunity grounds. In another situation, however, the
court chose to extend its jurisdiction under the Cohen doctrine.'", In
Crowder v. Housing Authority of Atlanta,16 the court found that the Cohen doctrine provided an alternative basis for appellate review of the denial of an award of attorney fees to two plaintiffs whose claims were resolved prior to trial, even though another plaintiff would continue to
litigate state tort law claims in the district court.177 Despite the fact that
no rule 54(b) certification was obtained, the court found it had jurisdiction to review the award of attorney fees under the Cohen doctrine.'17
The court reasoned that the order regarding attorney fees was sufficiently
independent of the claims remaining before the district court to qualify
as a collateral order.171 The court did not, however, address the issue of
whether the order was sufficiently nonreviewable after entry of final order.'80 The court held that "the absence of a Rule 54(b) determination
does not mean that a decision of the district court is not a collateral order
within the meaning of Cohen.'8 '
II. ATTORNEY'S FEEs
8 the court refused to reduce the "lodestar"
In Williams v. Roberts,1
figure of attorney fees pursuant to 42 U.S.C. § 1988 ("section 1988") because of either reduced recovery of damages or the failure to prevail on a
separate related claim. 1'' In Williams plaintiff, a county employee, was
involuntarily transferred and subsequently discharged because she, published editorials in an employees' association newsletter about the failure
of the county to raise county employees' pay. Plaintiff brought two claims
pursuant to section 1983: 1) a claim alleging violation of first amendment
rights because of a transfer to another office based on the newspaper editorial; and 2) a claim alleging violation of first amendment rights because
of a discharge based on writing subsequent articles about free speech and

175. Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949).
176. 908 F.2d 843 (11th Cir. 1990).
177.
178.

Id. at 845-48.
Id. at 846-47.

179. Id.
180. Id.
181. Id. at 847.
182.
183.

904 F.2d 634 (11th Cir. 1990).
Id. at 639-40.
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her transfer as a result of previous editorials she had written. 184 Plaintiff
prevailed on the discharge claim and was awarded reinstatement and
damages of $12,500. Plaintiff made no recovery on the transfer claim. 185
The Eleventh Circuit held that the district court did not abuse its discretion in refusing to reduce the lodestar figure as the result of limited success. The claims, although factually distinct and seeking different relief,
were related for purposes of section 1988 and the district court properly
considered the entire result of the case in refusing to reduce the lodestar
figure. 186
In Crowder v. Housing Authority of Atlanta, 87 three residents of a facility for the elderly owned by the Housing Authority of the City of Atlanta sued the Housing Authority and others alleging that defendants had
deprived them of their rights to free speech, freedom of assembly, and
free exercise of religion because of the Housing Authority's prohibition of
religious meetings in common areas of the facility.1 88 Plaintiffs sought injunctive relief and damages for violations of their constitutional rights.
Crowder also sought damages on state law tort claims arising out of his
arrest for refusing to leave the meeting room."' The district court
granted a permanent injunction, based on a consent order, in favor of two
of the three plaintiffs, Miller and Maddox, and then dismissed their
claims with prejudice. The district court denied attorney fees to Miller
and Maddox pursuant to section 1988 on the grounds that they were not
prevailing parties. 190
The Eleventh Circuit reversed and remanded the order denying attorney fees, 1" holding that although plaintiffs'. claims were dismissed with
prejudice they could still be considered "prevailing parties ' within the
meaning of section 1988.11 The court found that plaintiffs obtained a
consent order, which was made into a permanent injunction, and this
constituted a measure of success. After obtaining that success, plaintiffs
were entitled to decide that they had obtained sufficient relief, convincing
them not to pursue their damages claims. Further, even though the consent order was not an admission of liability, plaintiffs were successful in
obtaining permanent injunctive relief binding defendants to the terms of
the consent order. The court held Maddox and Miller to be "prevailing
184.
185.
186.
187.
188.

Id. at 636-37.
Id. at 636.
Id. at 639-40.
908 F.2d 843 (11th Cir. 1990).
Id. at 844-45.

189.
190.
191.
192.

Id. at 844-45.
Id. at 845.
Id. at 851.
Id. at 849.
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parties" as a matter of law." The court also held that there were no
special circumstances rendering an award of attorney fees unjust because
the plaintiffs "'actively prevailed through a settlement to vindicate
[their] rights.' "1,4
III. SUBSTANTIVE ISSUES

A. Prima Facie Elements
Supervisory Liability. Supervisory liability may be based on either
the supervisor's personal participation in the alleged constitutional violation or a causal connection between the actions of the supervisor and the
.alleged constitutional deprivation. 19 Liability cannot be based on theories of respondeat superior, but "[t]he causal connection can be established when a history of widespread abuse puts the responsible supervisor
on notice of the need to correct the alleged deprivation, and he fails to do
so." 1 " Deprivations constituting widespread abuse must be "obvious, flagrant, rampant and of continued duration, rather than isolated occurrences,"1' 7 In Brown v. Crawford,1 "8 the court did not impose supervisory
liability because plaintiff, a prison inmate, failed to present any evidence
that the officials were aware of alleged problems with drinking water and
bed space.99 Plaintiff failed to allege that the prison director was involved in the receipt of contaminated drinking water by Brown or that
there was a widespread history of infested drinking water.200 The prison's

files revealed no inmate complaints about the quality of the water.201 A
prior suit filed by plaintiff, and erroneously dismissed by the trial court,
did not constitute notice of the conditions because "the reiteration of isolated, unsupported allegations does not constitute a widespread history of
the alleged constitutional deprivations 0 2recognized by section 1983 as a
causal connection constituting notice.'

In Greason v.Kemp,'"3 the court applied a three-prong test to determine if plaintiffs statement that a psychiatrist's abrupt discontinuation
193. Id. at 849.
194. Id. at 850 (quoting Riddell v. National Democratic Party, 624 F.2d 539, 544 (5th
Cir. 1980)).
195. Brown v. Crawford, 906 F.2d 667, 671 (11th Cir. 1990), cert. denied, 111 S. Ct. 2056

(1991).
196.
197.
198.
199.
200.

906 F.2d at 671.
Id.
906 F.2d 667 (11th Cir. 1990).
Id. at 671-72.
Id.

201. Id.
202. Id. at 672 (citing Clark v. Evans, 840 F.2d 876, 855 (11th Cir. 1988) (per curiam)).
203. 891 F.2d 829 (11th Cir. 1990).
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of psychotropic medication, alleged to have resulted in the inmate's suicide, was a basis for supervisory liability against the prison warden and
directors of a mental health facility2 0 ' The three part test examines the
supervisor's relationship to the alleged constitutional violation:
1) whether, in failing adequately to train and supervise subordinates,
[the supervisor] was deliberately indifferent to an inmate's mental health
care needs; 2) whether a reasonable person in the supervisor's position
would know that his failure to train and supervise reflected deliberate
indifference; and 3) whether [the supervisor's] conduct was causally related to the constitutional infringement by his subordinate.205
The court based its analysis in this case on the Supreme Court's analy0
sis of municipal liability in City of Canton v. Harris.2
6 The court in
Greason found that there was evidence that the clinical directors were
aware of the severe lack of staff members providing mental health care,
that the care provided was grossly inadequate, and that a reasonable person would have been aware of the inadequacy. 0 7 The court indicated,
however, that a supervisor could escape liability by showing that he attempted to remedy the widespread abuse but was unable to do so because
of a lack of funding.'08
Municipal Liability. In Bannum, Inc. v. City of Fort Lauderdale,'
the court addressed the issue of municipal liability for the acts of its
0
policymakers, applying City of St. Louis v. Praprotnik.21
Bannurn arose
following the Fort Lauderdale zoning authority's decision to withdraw a
permit for a supervised residential program for ex-offenders after initially
approving the permit.2 11 Plaintiff was unable to relocate its program in
Fort Lauderdale and subsequently lost a contract with the Bureau of
Prisons. 12 The district court granted summary judgment to all defendants on immunity grounds.213 The court affirmed the judgment as to the
individual defendants and to various local government bodies but vacated
and remanded as to the municipality. " By virtue of the decisions made
204. Id. at 836-40.
205. Id. at 836-37 (footnote omitted).
206. 489 U.S. 378 (1989); 891 F.2d at 836-37. In City of Canton v. Harris, the Supreme
Court addressed the issue of when a failure to train constituted "deliberate indifference" in
the context of municipal liability. 489 U.S. at 388-92.
207. 891 F.2d at 837-40.
208. Id. at 837-38 n.19.
209. 901 F.2d 989 (11th Cir. 1990).
210. 485 U.S. 112 (1988); 901 F.2d at 997-99.
211. 901 F.2d at 991-95.
o212. Id. at 994-95.
213. Id. at 995-96.
214. Id. at 1000.
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by the local zoning boards and the city's ultimate decision maker, the city
commission, regarding the requested permit, the court held that the decision to withdraw the permit became an official city policy for which the
city could be held liable under section 1983.11
Color of State Law. A section 1983 plaintiff must allege that the
defendant was acting "under the color of law" in order to set forth a
prima facie case.' 1 6 In Faucher v. Rodziewicz,'21 7 the court held that the

clinical director and staff members of a public hospital were acting
"under color of state law" when they failed to renew plaintiff anesthesiologist's contract as clinical director and established a policy that resulted
in a decrease in the economic value of plaintiff's staff privileges.' 8 The
state code defined the hospital as a "public hospital" and the bylaws of
the hospital delegated the day-to-day management of the hospital to the
director and others. The hospital authority specifically authorized defendant staff
members to engage in the conduct plaintiff alleged to be
1
wrongful.'

'

B. First Amendment
During 1990, the court was presented with the first amendment consequences of government speech in the context of challenges to a state's
flying of the Confederate flag on the grounds of the state capital, to a
public broadcast licensee's decision to exclude minority party candidates
from broadcasts of a political debate, and to a municipality's decision to
provide cable services to its citizens. In each of these cases, the court
found in favor of the government activity because it found that the challenged activity did not have the effect of chilling speech or of "drowning
out" other speakers.
Government speech violates the first amendment only when it is an attempt to prescribe orthodoxy in politics, religion, or other matters."20 In
NAACP v. Hunt,"21 the court held that the flying of the Confederate flag
over the Alabama state capitol did not violate the first amendment absent
proof that the flying of the Confederate flag chilled speech rather than
served merely to offend plaintiffs and other citizens.2' The court also re215. Id. at 997-99.
216. Dollar v. Haralson County, 704 F.2d 1540, 1542-43 (11th Cir.), cert. denied, 464
U.S. 963 (1983).
217. 891 F.2d 864 (11th Cir. 1990).
218. Id. at 868.
219. Id.
220. NAACP v. Hunt, 891 F.2d 1555, 1565-66 (11th Cir. 1990).
221. 891 F.2d 1555 (11th Cir. 1990).
222. Id. at 1565.
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jected the NAACP's argument that the Confederate flag constituted government speech which communicated a limited set of messages. 23 Although the court noted that government speech is not protected by the
first amendment, it held that governmental attempts to prescribe orthodoxy are restricted to the extent that they monopolize the marketplace of
ideas, attempt to compel persons to support ideas that they oppose or
deny equality of status in the field of ideas by granting the use of public
forums to those whose views it finds acceptable while denying their use to
those whose views it finds unacceptable.2 4 Finding that the capitol dome
was not a public forum, however, the court held that the state could reserve the dome for its own use if the reservation was reasonable and was
not an effort by public officials opposed to the speaker's views to suppress
expression."M The court concluded that the flying of the Confederate flag
on the state capitol was a nonjusticiable political matter.22
In Chandler v. Georgia Public Telecommunications Commission,"27 the
court addressed content-based programming restrictions by public service
television licensees."28 The court decided the issue of whether the first or
fourteenth amendments required Georgia Public Telecommunications
Commission ("GPTC") to include Libertarian candidates in its televised
broadcasts of political debates between Democratic and Republican candidates for the offices of state governor and state lieutenant governor."'
Libertarian candidate for lieutenant governor Walker Chandler sought to
enjoin GPTC from broadcasting a political debate unless he was included
as a debating candidate, and Libertarian gubernatorial candidate Carole0
Ann Rand intervened as a plaintiff seeking similar injunctive relief."3
The district court issued a temporary restraining order and enjoined defendants from
airing the debate unless they included the Libertarian
31
candidates.'
On expedited appeal, the Eleventh Circuit vacated the district court's
decision and remanded with instructions to dismiss the complaint." The
court determined that public television was not a public forum and that
223. Id.
224. Id. at 1565-66.
225. Id. at 1566.
226. Id. The court also rejected plaintiffs' claims that the flying of the Confederate flag
was a denial of equal protection, a badge of slavery, or a violation of the Establishment
Clause. Id. at 1562, 1564-65.
227. 917 F.2d 486 (11th Cir. 1990) (per curiam).
228. Id. at 488-89.
229. Id. GPTC offered both candidates thirty minutes of air time on the GPTC stations
to present their views. Id. at 488 n.1.
230. Id. at 487-88.
231. Id. at 488.
232. Id. at 490.
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GPTC's content-based decision not to include the Libertarian candidates
did not violate the first amendment. 23 3 The court held that the degree of
programming control that a public broadcast licensee can exercise depends on the nature of the communicative activity being controlled.'3 4
The state is permitted to regulate content in order to prevent hampering
of the primary function of the activity when the activity does not function as a "pure marketplace of ideas." 36 GPTC was not a marketplace of
ideas because it was not open to all who have a message. The court determined that GPTC's purpose was to provide education and instructional
broadcasting services and to serve the public interest. 36 The court noted
that GPTC made content-based restrictions on a daily basis because the
choice to air a certain program excludes all other programs from that
time slot. The court determined that the content-based restriction was
reasonable, however, and was "'not an effort to suppress expression
merely because public officials oppose[d] the speaker's views.'-,7
The court also addressed the first amendment restraints on government
entering the marketplace. In Warner Cable Communications v. City of
Niceville," s the Eleventh Circuit denied the claims of a cable television
supplier franchisee that defendant municipality's entry into the market
as a cable provider pursuant to the Cable Communications Policy Act of
1984 ("Cable Act")23 9 would have the effect of chilling the cable provider's speech. 240 Plaintiff, a nonexclusive cable franchisee, brought suit
against the City of Niceville, alleging that the future entry of the City
into the cable provider market would effectively chill the cable provider's
233. Id. at 488-89. The court also determined that the exclusion of Libertarian candidates, the only remaining political party qualified for the ballot, was not a denial of equal
protection. Id. at 489. The court determined that the Libertarian candidates Vwere not members of a protected class and that GPTC therefore need only exhibit a rational basis for its
decision, which the court found GPTC had done. Id.
1 234. Id. at 488 (citing Schneider v. Indian River Community College Found., Inc., 875
F.2d 1537, 1541 (11th Cir. 1989)). See genePally Johnson, supra note 7, at 1269.
235. 917 F.2d at 488 (citing Muir v. Alabama Educ. Television Comm'n, 688 F.2d 1033
(5th Cir. 1982), cert. denied, 460 U.S. 1023 (1983)).
236. Id. See O.C.G.A. § 20-13-5(a) (Supp. 1990) (GPTC's statement of purpose).
237. 917 F.2d at 488-89 (quoting Cornelius v. NAACP Legal Defense & Educ. Fund, Inc.,
473 U.S. 788 (1985)). The court seemed particularly concerned that public television stations be allowed some discretion in choosing which candidates to air. Otherwise, the court
suggested, the stations would have no means available by which they could limit participants to the more serious candidates. Id. at 489. Judge Clark issued a dissenting opinion
stating that the rationale offered by GPTC for excluding the Libertarian was not reasonable
in light of the debate's education goals. Judge Clark would have held that restricting invitation to the debate to candidates qualified on the ballot was reasonable. Id. at 491-94.
238. 911 F.2d 634 (11th Cir. 1990), cert. denied, 111 S.Ct. 2839 (1991).
239. 47 U.S.C. § 521 (1988).
240. 911 F.2d at 636.
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speech by decreasing its share of the cable market.21 The district court
dismissed the claim, stating that the issue was not ripe. Since the cable
provider had no protected first amendment interest in retaining the full
municipal cable market, plaintiff could only state a claim if the City's
action totally suppressed plaintiff's speech by driving plaintiff out of
business.u2
The Eleventh Circuit affirmed, but rejected the district court's reasoning that plaintiff could state a claim if the City's entry into the market
would drive plaintiff out of business. " The court held that plaintiff
failed to assert a first amendment interest even if the City system would
definitely render plaintiff's business economically unfeasible in
Niceville.2" The first amendment protects only the plaintiff's programming or editorial decisions and does not extend to the plaintiff's economic
well-being. The court determined that prospective economic loss does not
allege a first amendment injury.2" "'The inquiry for First Amendment
purposes is not concerned with economic impact; rather, it looks only to
the effect of this ordinance upon freedom of expression.'",4 The court
held that the municipality may participate in the marketplace of ideas
and contribute its own views to those of other speakers; government
speech only becomes an issue of constitutional proportions when it
"drowns out" the voices of private speakers. 41 Although the City might
be more successful than plaintiff and ultimately reduce plaintiff's market
share, such a result would not constitute a "drowning out" of plaintiff's
4

speech.20

On the issue of government restriction of speech, however, the court
continued to protect controversial speech from adverse government action. In two cases the court found that the first amendment prohibited
unfavorable personnel action because of a public employee's speech on
matters of public concern.
In Williams v. Roberts,249 a county employee's discharge violated the
first amendment because the county based the discharge on comments
which the employee made in editorials published in an employee association newsletter and which the court held dealt with matters of public con241.

Id.

242. Id.
243. Id.
244. Id. at 636-37.
245. Id. at 638. 246. Id. (quoting Young v. American Mini Theatres, Inc., 427 U.S. 50, 78 (1976) (Powell,
J., concurring)).

247. Id.
248. Id.
249. 904 F.2d 634 (11th Cir. 1990).
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cern.1 0 The court found that the employee's speech did not impede her
ability to do her work, disrupt her working relationships, interfere with
the operation of her department, or threaten her supervisor's authority to
run his office.251
In Stewart v. Baldwin County Board of Education,"'1 the court held
that a former school board employee, "articulated a clearly established
constitutional right to walk out of the Superintendent's meeting as an
expression of opposition to the Superintendent's campaign" for new
school taxes."" The court held that the factual scenario presented was so
close to the Pickering " paradigm that defendant employers were not entitled to qualified immunity, despite the necessity of a balancing test to
determine if the conduct violated the employee's first amendment right to
free speech.""
The court addressed the constitutionality of a parade permit ordinance
providing for a maximum fee of $1000 per day in Nationalist Movement
v. City of Cumming.2" The opinion, which the Eleventh Circuit vacated
and set for rehearing in 1991, and later reinstated,"17 reversed the district
court's ruling that Forsyth County's parade permit ordinance did not violate the first amendment because it provided for a permit fee of up to
$1000 per day. The actual fee was set by an administrator who adjusted
the amount to be paid in order to meet the incidental expenses. of
processing the application and maintaining public order.25 The court
found that the ordinance was facially unconstitutional because of the size
of the maximum permit fee.'
The court attempted to resolve a conflict between first amendment free
press protection and defendant's right to a fair.trial in United States v.
Noriega (In Re Cable News Network, Inc.).26 0 The court held that Cable
News Network, Inc. ("CNN") was not entitled to emergency relief from a
temporary restraining order that prevented it from broadcasting tape re250. Id. at 638.
251. Id.
252. 908 F.2d 1499 (11th Cir. 1990).
253. Id. at 1506.
254. Pickering v. Board of Educ., 391 U.S. 563 (1968).
255. 908 F.2d at 1506.
256. 913 F.2d 885 (11th Cir.), rehg granted and opinion vacated, 921 F.2d 1125 (11th
Cir. 1990), cert. denied, 111 S. Ct. 767 (1991), panel opinion reinstated on reh'g, 934 F.2d
1482 (11th Cir. 1991) (per curiam; Tjoflat, C.J. and Birch, J., concurring in part and dissenting in part; Fay, Anderson, and Edmondson, J.J., dissenting).
257. 921 F.2d 1125 (11th Cir. 1990), panel opinion reinstated on reh'g, 934 F.2d 1482
(11th Cir. 1991).
258. 913 F.2d at 890-91.
259. Id.
260. 917 F.2d 1543 (11th Cir.) (per curiam), cert. denied sub nom. Cable News Network,
Inc. v. Noriega, 111 S. Ct. 451 (1990).

1342

MERCER LAW REVIEW

[Vol. 42

cordings of telephone conversations between General Manuel Noriega and
his defense counsel.2 s1 Although CNN claimed that the order infringed on

its first amendment rights to be free from prior restraints, it failed to
produce the tapes to allow the district court to balance the first amendment262rights of the press and the public against Noriega's right to a fair
trial.
C. Fourth Amendment

As anticipated,2 " the court revisited Hamm v. Powell,26 ' and in light of
the Supreme Court's decision in Graham v. Connor2 "5struck "that part of
[its] opinion discussing the defendant's official immunity" and the analysis of "plaintiffs' claims under the framework governed by the Fifth
Amendment and Fourteenth Amendment substantive due process."'12 6 In

Graham the Supreme Court rejected the "notion that all excessive force
claims brought under section 1983 are governed by a single generic standard, 267 and rejected, the four-prong substantive due process test of

Johnson v. Glick.2" The Supreme Court held that arrest cases must be
analyzed under the fourth amendment's objective reasonableness standard.269 The result of Hamm was not changed, however, because the Eleventh Circuit correctly held that defendants were entitled to27 qualified
im0
munity. The court reinstated its opinion as thus modified.
In Von Stein v. Brescher,'271 the court determined that deputies who
arrested a landlord for violating a statute that prohibited leasing of commercial premises for prostitution were entitled to qualified immunity in
the landlord's subsequent civil rights action.2 7 Reasonable officers in the
same circumstances who possessed the same knowledge as the arresting
deputies could have believed that probable cause existed to arrest the
landlord, even though the presence of probable cause hinged on an extremely broad interpretation of a local ordinance that prohibited the leas27 3
ing of commercial premises for prostitution.
261.
262.
263.

917 F.2d at 1552.
Id. at 1546-47.
Johnson, supra note 7, at 1270-71.

264. 893 F.2d 293 (11th Cir.), cert. denied sub nor. Hamm v. Norred, 110 S. Ct. 3218
(1990).
265. 490 U.S. 386 (1989).

266.
267.
268.
269.
270.
271.
272.
273.

893 F.2d at 294.
490 U.S. at 393.
481 F.2d 1028 (2d Cir.), cert. denied, 414 U.S. 1033 (1973).
490 U.S. at 394-95.
893 F.2d at 294.
904 F.2d 572 (11th Cir. 1990).
Id. at 579-80.
Id.
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The court also determined that probable cause for arrest existed under
the objective reasonableness standard as a matter of law in Hutton v.
74
Strickland.2
In Hutton the district court denied defendant sheriff's motion for summary judgment on the basis of factual disputes.M The Eleventh Circuit reversed, determining that the sheriff was entitled to qualified immunity because probable cause existed for the sheriff to instruct
his deputies to arrest the plaintiffs, persons attempting to repossess property without foreclosure proceedings, for trespass.2 The court concluded
that "[w]e . . .will not hold [the subject sheriff] or the arresting officers
to knowledge of property law in determining probable cause. ' 9 7
D. Fifth Amendment
The court addressed fifth amendment takings issues on the merits in
two cases. In Marine One, Inc. v. Manatee County,2 78 the court denied

Marine One, Inc.'s petition for rehearing en banc, holding that the landowners did not have a "protectable property interest" in marine construction permits that were revoked by the county board of'commissioners and
27 9
could not recover monetary damages, for the rescission of the permits.
The State of Florida owned the waters and the submerged land on which
the plaintiffs sought to build a dock.2 00 The court distinguished prior decisions which held that landowners have a protectable property interest
in building permits when state law creates such a property interest. Florida law did not create a property interest in building permits for publicly
owned lands.2 ' Rather, the permits to perform activities on public land
were "mere licenses whose revocation cannot rise to the level of a Fifth
Amendment taking.'' The court thus clarified its prior decision.' 83
In Wheeler v. City of Pleasant Grove, 84 the court reviewed for the
fourth time' 8" a case that concerned a city's withdrawal of a building permit for an apartment complex and the passing of an ordinance that for274.

919 F.2d 1531 (11th Cir. 1990).

275. Id. at 1535.
276. Id. at 1539-40.
277.

Id. at 1542.

278. 898 F.2d 1490 (11th Cir. 1990).
279.
280.
281.
282.
283.
284.
285.

Id. at 1491-93.
Id. at 1491-92.
Id. at 1492.
Id. at 1492-93 (emphasis in original).
Id. at 1493.
896 F.2d 1347 (11th Cir. 1990) (per curiam).
The previous decisions are Wheeler v. City of Pleasant Grove, 664 F.2d 99 (5th Cir.

Unit B Dec. 1981), cert. denied, 456 U.S. 973 (1982); Wheeler v. City of Pleasant Grove, 746
F.2d 1437 (11th Cir. 1984) (per curiam); and Wheeler v. City of Pleasant Grove, 833 F.2d
267 (llth Cir. 1987).
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bade construction of new apartments. The appellants, vendors and purchasers of the complex, challenged the city's actions, claiming they
amounted to an unconstitutional taking.286 On this review, the court reversed the district court's denial of damages to the landowners after a
finding that there had been an unconstitutional taking.2 " The district
court denied damages because it found that the real estate in question
had appreciated during the interim2s The court held that the accurate
measure of damages for a temporary regulatory taking "'is the return on
the portion of fair market value that is lost as a result of the regulatory
restriction.' "280 Damages were calculated by determining the market rate
return computed over the period of the temporary taking on the difference in fair market value of the right to develop the apartment complex
when the building permit was issued and the fair market value of what
remained after the city withdrew the permit and passed the ordinance.10
The court determined that the value of the right to construct the complex
was determined by the plaintiff's equity interest in the market value of
the complex, if constructed, at the time of the taking minus the market
value of the property after the taking; in other words, the investment on
which the landowners could have expected a return. 29 1
E. Eighth Amendment
During 1990 the Eleventh Circuit continued to identify those conditions of confinement which state a claim or create a genuine issue of material fact on summary judgment under the eighth amendment's deliberate indifference standard. In Bennett v.Parker,292 an inmate's civil rights
action against prison officials for excessive use of force failed to support a
reasonable inference of wantonness in infliction of pain as required to establish a constitutional violation.292 The amount of force used by the of286. 896 F.2d at 1349.
287. Id.
288. Id. at 1350.
289. Id. at 1351 (quoting Wheeler v. City of Pleasant Grove, 833 F.2d 267, 271 (11th Cir.
1987)).
290. Id.
291. Id. To illustrate, the fair market value of the apartment project was $2,300,000 at
the time of the taking. After the regulatory taking, the plaintiffs retained the value of the
land, $200,000. Since the plaintiffs would have had a 25% equity interest, they could have
expected a return of 25% of the project value, or $575,000. After the taking, the plaintiffs
retained only their equity in the land, $50,000. The difference in the fair market value lost
by the restrictions was therefore, $525,000. Plaintiffs were entitled to interest on $525,000 at
the market rate of return, 9.77%, for the duration of the fourteen-month taking, totalling
$59,841.23. Id. at 1351-52.
292. 898 F.2d 1530 (11th Cir. 1990), cert. denied, 111 S. Ct. 1003 (1991).
293. 898 F.2d at 1533.
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ficers was appropriate based on the prison's security interest in maintaining order and the undisputed evidence that the inmate created a
disturbance.$" Moreover, the inmate failed to establish that he had suffered "serious injury" as a result of the alleged violation because prison
records indicated he had not sought medical assistance after the alleged
incident and he offered no medical or other testimony regarding his
injuries.'"5
In Evans v. Dugger,2" the deliberate indifference standard governed
the eighth amendment claim of a partially paraplegic state inmate. Evans
challenged the district court's jury instruction which allowed the jury to
balance the correctional institution's interest in meeting the inmate's serious medical needs against the institution's potentially competing commitment to safety and security of the staff and other inmates. 2" The
court's instructions to the jury, however, when considered as a whole, did
not suggest that the prison's safety needs could justify
"any failure to
'
provide for the physical and medical needs of Evans."

8

In Greason v. Kemp,20" corrections officers and medical personnel at a
prison were not entitled to summary judgment on their claims of qualified immunity in a civil rights action brought by the personal representatives of a prison inmate who committed suicide while incarcerated.'" Triable issues of fact existed with respect to whether the officers and
personnel acted with deliberate indifference to the inmate's eighth
amendment rights.301 The court held that conflicting expert affidavits as
to whether the defendant provided grossly inadequate psychiatric care
created a genuine issue of material fact. 0 2
In Popham v. City of Talladega,'0s however, jail officials were not deliberately indifferent to an inmate who hung himself in jail.3 0 ' Standard

procedures followed by a jail inmate's custodians prior to the inmate's
suicide, which included the removal of shoe laces, belt, socks, and pocket
contents as well as closed circuit cell monitoring, demonstrated a lack of
deliberate indifference to the inmate's safety, even though the closed cir294.
295.

Id.
Id. at 1533-34.

296. 908 F.2d 801 (11th Cir. 1990).
297.
298.
299.
300.
301.
302.
303.
304.

Id. at 804,
Id. at 806.
891 F.2d 829 (11th Cir. 1990).
Id. at 831.
Id. at 835-40.
Id. at 835.
908 F.2d 1561 (11th Cir. 1990) (per curiam).
Id. at 1563-65.
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cuit camera could not detect every corner of the cell and no guards were
on duty when the suicide occurred.8 0 '
In Brown v. Hughes,s " plaintiff inmate alleged that prison officials had
been deliberately indifferent by failing to protect him from attack after
he complained about a "racial problem" in his cell and by delaying medical care for his injuries resulting from the attack.307 The district court
granted summary judgment for defendants and plaintiff appealed. The
court upheld the denial of Brown's protection claim. s8 Although officials
have a duty to provide reasonable protection, in order to maintain a deliberate indifference claim, a plaintiff must show that the prison officials
knew that there was a strong likelihood that their failure to act would
cause injury to the prisoner.8 0 ' The inmate's statement to the defendant
that there was a "racial problem" in his cell was insufficient warning to
the guard, particularly because the inmate returned to his cell voluntarily. 1 0 The court reversed and remanded plaintiff's claim as to one defendant, however, finding that a delay of medical services for several
hours could constitute deliberate indifference. 1' The court found that
plaintiff had stated a constitutional injury by showing an unexplained delay of several hours before the defendant officer provided Brown with
treatment for a serious injury, a broken foot. 18 Although plaintiff received medical attention on the same day, this was not sufficient to entitle the prison guard to qualified immunity since there were genuine issues
of material fact as to the guard's knowledge of the injury." 8
F. Due Process
Liberty Interest. The court addressed two cases in which plaintiffs
alleged reputation damage as a result of government conduct, the socalled "stigma plus" claims. The cases are discussed here although the
court's analysis usually involves a consideration of both "liberty" and
"property" interests under the fourteenth amendment. In Faucher v.
Rodziewicz, 1 4 an anesthesiologist claimed she was deprived of a "liberty
interest" in her professional reputation in connection with a change of
305.
306.
307.
308.
309.
310.
311.
312.
313.
for the
314.

Id. at 1564.
894 F.2d 1533 (11th Cir. 1990) (per curiam), cert. denied, 110 S. Ct. 2624 (1990).
894 F.2d at 1536-37.
Id. at 1537.
Id. at 1538.
Id. at 1537.
Id. at 1539.
Id. at 1537-38.
Id. at 1538-39. None of the defendants were involved in securing medical assistance
plaintiff. Id. at 1538.
891 F.2d 864 (11th Cir. 1990).
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status that amounted essentially to a loss of employment. Plaintiff was
not terminated or suspended, and she retained full staff privileges, but
the economic value of the staff privileges declined dramatically after her
contract as clinical director was not renewed. 15 The Eleventh Circuit
held that no liberty interest was implicated,316 and that plaintiff was not
deprived of a "property interest" by a.decrease in the value of her medical staff privileges after the hospital's clinical director of anesthesia issued a memorandum requiring approximately twenty-four hours notice if
317
a surgeon wished to utilize the anesthesiologist's service.
In Von Stein v. Brescher,3 1 ' the court determined that a leasing broker
arrested pursuant to a state statute that prohibited leasing commercial
319
premises for prostitution purposes did not state a "stigma plus" claim.
In connection with plaintiff's arrest, for which charges were later
dropped, the sheriff announced to the local media that the arrest was the
start of the sheriff's efforts to prosecute the wealthy involved in prostitution. 20 The court held that the plaintiff, president of a corporation specializing in commercial real estate, showed only a slight, temporary decrease in business during one year and, therefore, plaintiff's claim did not
constitute a deprivation of property.2 '
Property Interest. In Eide v. Sarasota County,2 2 the court found
that a landowner's contention that a county violated his equal protection
and due process rights by application of a sector plan to his property was
not ripe for judicial review.32 3 The sector plan did not rezone plaintiff's
property but required that any future rezoning be consistent with the sec3
tor plan. 1
In responding to the ripeness issue, the court classified four types of
claims in the land use area, all with different ripeness requirements: 1)
just compensation claims arising under the fifth amendment; 2) a due
process taking claim arising under the fourteenth amendment, alleging
that government action amounts to a taking of property; 3) facial and
applied arbitrary and capricious claims, which allege that a particular
government action either facially or as applied to the landowner is arbi315.
316.
317.
318.
319.

Id. at 870.
Id.
Id. at 869.
904 F.2d 572 (11th Cir. 1990).
Id. at 580-84.

320. Id. at 574.
321. Id. at 583-84.
322. 908 F.2d 716 (11th Cir.) (superseding 895 F.2d 1325 (11th Cir. 1990)), cert. denied,
111 S. Ct. 1073(1991).
323. 908 F.2d at 720.
324. Id. at 719.
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trary and capricious and therefore violative of due process; and 4) equal
protection challenges to ordinances which allege that the challenged ordinance impacts plaintiff differently than other similarly situated
landowners.

2

The court distinguished "arbitrary and capricious" substantive due
process claims from "takings" claims in the context of remedies.32 The
remedy for due process taking claims is invalidation of the regulation and
"perhaps actual damages." 8 7 With arbitrary and capricious claims, however, the focus is on the character of the legislative action, rather than the
impact on the plaintiff's property.326 If the claim is to the ordinance on its
face, the remedy is invalidation of the regulation. If the claim is to the
ordinance as applied, the remedies are an injunction against enforcement
of the ordinance to the plaintiff's property,
damages resulting from the
2
9
both.3
or
application,
unconstitutional
IV.

CONCLUSION

The most notable feature of the Eleventh Circuit decisions during 1990
is the discord apparent in its decisions on qualified immunity, an issue
inextricably intertwined with the substantive constitutional rights involved in civil rights actions. The conflicting panel decisions, the dissenting and concurring opinions, and the granting of rehearings indicate that
at least some of the discord within the circuit may be harmonized during
1991.

325.
326.
327.
328.
329.

Id. at 720-724. The ripeness issue is discussed supra at text accompanying note 160.
Id. at 721-22.
Id. at 721.
Id. at 722.
Id.

