Commercial Law
by James C. Marshall*

The decade of the eighties saw substantial ground gained and lost by
both sides of the seemingly interminable tug of war between debtors and
creditors concerning the collection of deficiencies following nonjudicial
sales of personal property. The first movement in this contest for the
nineties, Contestabile v. Business Development Corp.,1 occurred only
twelve days into the decade. Although debtors clearly gained ground in
this initial skirmish, how much ground is unclear.
I.

A.

REMEDIES UPON DEFAULT

Nonjudicial Foreclosures of Security Interests in PersonalProperty

The turmoil in Georgia law during the decade of the eighties concerning the collection of deficiencies following nonjudicial sales of personal
property may be illustrated by applying the developing Georgia law during those years to identical hypothetical facts. Assume Bank lends Zoltak
the funds to begin a small business and receives, as security, a first lien
on inventory of the business and on Zoltak's personal residence. Assume
further that Long guarantees Zoltak's debt to Bank. When Zoltak eventually defaults, Bank takes possession of the inventory and conducts a nonjudicial foreclosure sale under section 9-504 of the Uniform Commercial
Code ("U.C.C."). Bank does not notify Long prior to conducting this sale,
and the sale nets $5,000 less than a "commercially reasonable" price.2 Of
course, Bank does not acknowledge that its foreclosure sale of the inventory was commercially unreasonable, and Bank calculates its deficiency to
be $50,000. Assuming that Zoltak and Long do not voluntarily pay, Bank
has only three possible avenues for satisfying the outstanding balance of
*
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2. U.C.C. § 9-504 mandates a commercially reasonable nonjudicial foreclosure sale of
personal property. See O.C.G.A. § 11-9-504 (1982).
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the debt. Bank might seek to foreclose upon Zoltak's residence, obtain an
in personam judgment against Zoltak on his note, or obtain an in personam judgment against Long on his guarantee.3
Bank's access to these three avenues to satisfy this deficiency varied
dramatically throughout the decade of the eighties. Gurwitch v. Luxurest
FurnitureManufacturing Co.4 was the relevant governing authority limiting Bank's access at the beginning of the decade. Under Gurwitch, as
most Georgia commercial lawyers in 1980 understood that decision,
Bank's failure to obtain a commercially reasonable price upon foreclosure
of the inventory precluded it from obtaining a judgment in personam
against Zoltak. Bank, however, could obtain an in personam judgment
against the guarantor, Long, and could also proceed against additional
collateral, such as Zoltak's residence. 5 Thus, as of 1980, two of the three
avenues were still open.'
These two avenues remained open until at least 1982. In that year, the
Georgia Supreme Court decision in Barbree v. Allis-Chalmers Corp.' cast
a shadow over Bank's ability to collect from Long on his guarantee. In
Barbree, the court concluded that an equipment dealer, who had assigned
secured indebtedness to Allis-Chalmers with recourse, was a debtor
within the meaning of U.C.C. section 9-504(3) and, hence, entitled to notice of Allis-Chalmers's foreclosure sale." Since such an assignor with recourse is analogous to a guarantor, Long can rely on the decision in Barbree in defense of Bank's action. Whether Long's defense would be
successful might depend upon whether his guarantee agreement contained appropriate language waiving his right to notice of the foreclosure
or to complain about the $5,000 shortfall in the'sale price. As of 1982,
most Georgia commercial lawyers believed that such predefault waivers
3. In Georgia, Bank's election of one of these remedies does not preclude another and
Bank may pursue each simultaneously. See Oliver v. Slack, 192 Ga. 7, 8, 14 S.E.2d 593, 594
(1941).

4. 233 Ga. 934, 214 S.E.2d 373 (1975).
5.

Georgia creditors secured by real property normally hold deeds to secure debt that

include a power of sale upon the debtor's default on the underlying obligation. The creditor
does not need prior judicial approval or assistance in order to exercise the power of sale. See

O.C.G.A. §§ 44-14-161 to -165 (1982).
6. Zoltak, however, would have a claim for damages under U.C.C. § 9-507, and Long
would assert that he was answerable only for the just debt of Zoltak, $45,000 ($50,000 minus

$5,000). Long's guarantee agreement, however, probably contained language waiving any
right to complain about Bank's release or disposition of collateral, and at least as of 1980,
such agreements were enforceable. See Brinson v. Commercial Bank, 138 Ga. App. 177, 225

S.E.2d 701 (1976), overruled by Barbree v. Allis-Chalmers Corp., 250 Ga. 409, 297 S.E.2d
465 (1982).
7. 250 Ga. 409, 297 S.E.2d 465 (1982).
8. Id. at 412, 297 S.E.2d at 467.
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were effective, so long as they were not made by a principal obligor like
Zoltak. s
From 1982 to 1986, in the view of most Georgia commercial lawyers,
Bank still had two avenues to pursue, Long in personam and Zoltak's
residence, so long as Long had waived his rights in the guarantee agreement. In 1986, however, with its decision in Branan v. Equico Lessors,
Inc.,'" the Georgia Supreme Court expanded the class of "debtors" protected against predefault waivers. The decision in Branan expressly included guarantors within that class" and consequently would preclude
.Bank from obtaining in personam judgments from either Zoltak or Long.
Bank's inability to obtain an in personam judgment against Zoltak
would likely be of little concern to Bank since Zoltak probably would be
insolvent under these circumstances. Bank's inability to obtain an in personam judgment against Long, however, could be quite costly unless
Bank is able to satisfy its deficiency by nonjudicial foreclosure of Zoltak's
residence. Sale of this collateral, however, was lost as an available remedy
in 1985 with the Georgia Supreme Court's decision in Reeves v. Haber2
sham Bank.'

In Reeves the court considered whether a creditor could collect its deficiency from additional collateral securing personal guarantees when the
creditor failed to give the guarantors notice of the U.C.C. section 9-504
foreclosure of the primary obligor's collateral, a foreclosure which allegedly had been conducted in a commercially unreasonable manner.' The
court ruled in favor of the guarantors, stating: "The Georgia rule concerning recovery of a deficiency after a foreclosure sale of collateral is that, if
the creditor does not comply with the requirements of O.C.G.A. § 11-950(3), he loses his right to recover a deficiency, not merely his right to
' 4
recover a personal judgment against the debtor."

The 1986 decision of the Georgia Supreme Court in United States! on
behalf of Farmers Home Administration v. Kennedy'" erased any lingering doubt concerning the impact of the decision in Reeves upon Bank's
ability to collect a deficiency from Zoltak's additional collateral. In Kennedy the court clearly held that a creditor who fails to give the required
notice under U.C.C. section 9-504(3) forfeits the right to proceed against
9. Compare Ennis v. Atlas Fin. Co., 120 Ga. App. 849, 172 S.E.2d 482 (1969) with Bennett v. Union Nat'l Bank & Trust Co., 169 Ga. App. 904, 315 S.E.2d 431 (1984).
10. 255 Ga. 718, 342 S.E.2d 671 (1986).
11. Id. at 722, 342 S.E.2d at 674.
12. 254 Ga. 615, 331 S.E.2d 589 (1985).
13. Id. at 615-16, 331 S.E.2d at 591-92.
14. Id. at 618, 331 S.E.2d at 593.
15. 256 Ga. 345, 348 S.E.2d 636 (1986).
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additional collateral or against co-obligors and accommodating parties."6
Thus, by 1986 all three avenues to satisfy Bank's deficiency were closed
despite any waiver language in Long's guarantee. Bank had no means of
satisfying its $50,000 (or $45,000) deficiency without voluntary payment
from Long or Zoltak. The Bank lost its right to collect a $50,000 deficiency even if the only damage provable by Zoltak or Long was $5,000.
In 1987 the Georgia Supreme Court recognized that imposing such an
enormous penalty upon Bank is inequitable and is inconsistent with the
language of U.C.C. section 1-106, which states that U.C.C. remedies "shall
be liberally administered to the end that the aggrieved party may be put
in as good a position as if the other party had fully performed ....-17 In
its decision in Emmons v. Burkett, 8 the court concluded that, under circumstances like those presented by the hypothetical, automatic forfeiture
of Bank's right to satisfy its $50,000 deficiency imposed a penalty upon
Bank and was a remedy that might put the aggrieved parties, Zoltak and
Long, in better positions than they would have been in had the Bank not
given them cause for19 grievance by conducting a commercially unreasonable foreclosure sale.
Following Emmons, for the balance of the eighties, all three avenues
were available to satisfy Bank's deficiency. Bank could obtain an in personam judgment against either Long or Zoltak and could proceed against
Zoltak's residence. The decision in Emmons entitles Bank to collect its
deficiency despite its commercially unreasonable sale if it rebuts a presumption that the value of the collateral sold equaled the debt.2" In the
hypothetical, Bank would show that the debt exceeded the commercially
reasonable value of the collateral by at least $45,000 and would be entitled to collect a deficiency in that amount by way of in personam judgment against Zoltak. An in personam judgment for the same amount
would be obtainable against Long unless Long could show that lack of
notice of the foreclosure sale caused him additional damages. If Bank
chose foreclosure of Zoltak's house as its avenue of relief and took $50,000
from the proceeds, Zoltak would have a claim against Bank for $5,000.
Thus after suffering repeated losses during the eighties, by the end of
the decade creditors had gained substantial ground in the tug of war with
debtors concerning collection of deficiencies following commercially unreasonable U.C.C. foreclosures.21 Was some or all of that ground (and
16.

Id. at 347-48, 348 S.E.2d at 638.

17.
18.
19.
20.

OC.G.A. § 11-1-106(1) (1982).
256 Ga. 855, 353 S.E.2d 908 (1987).
Id. at 858, 353 S.E.2d at 911.
See Farmers Bank v. Hubbard, 247 Ga. 431, 276 S.E.2d 622 (1981) (established the

rebuttable presumption rule in Georgia).
21. Perhaps too much ground. See infra note 32 and accompanying text.
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more) lost twelve days into the decade of the nineties as a result of the
court's decision in Contestabile v. Business Development Corp.?22 The
court's opinion in Contestabile is skimpy. In essence, it appears that Contestabile guaranteed a debt to Business Development Corporation of
Georgia ("Business Development") and secured this guarantee with his
home. Upon default by the primary obligor, Business Development conducted a U.C.C. foreclosure sale of underlying collateral. When Business
Development subsequently sought to satisfy its deficiency by conducting
a foreclosure sale of Contestabile's home, Contestabile obtained a temporary injunction on the grounds that his debt to Business Development
should "be considered cancelled and satisfied '2 3 because the previous
foreclosure was commercially unreasonable. The trial court ultimately denied permanent relief, however, because "Business Development's right
to foreclose on Contestabile's house had vested and would not be affected
even if the sale of assets were commercially unreasonable. 2 4 Contestabile
appealed this ruling.
The Supreme Court of Georgia reversed and remanded in a confusing
and confused decision. A lengthy quotation from the court's decision
seems appropriate.
In Emmons v. Burkett, we held that whenever a creditor conducts a
commercially unreasonable foreclosure sale of collateral or a sale of collateral without notice as required by O.C.G.A. § 11-9-504(3), a rebuttable
presumption that the value of the collateral sold is equal to the indebtedness is created. The burden is then on the creditor to show the propriety
of the sale. If the sale is determined to be commercially unreasonable,
the creditor loses not merely the right to recover a personal judgment
against the debtor, but also the right to recover the deficiency. In other
words, if the creditor conducts a commercially unreasonable sale, he or
she is barred from proceeding against other collateral pledged for the
debt and/or from seeking a deficiency judgment against the debtor or the
guarantor.
The controlling issue in this action is whether the sale of collateral
conducted by Business Development Corporation was commercially reasonable. If it was commercially unreasonable, Business Development
Corporation's rights against the guarantor would have been cut off. The
right to foreclose on the house would not have vested. Unfortunately,
however, on the basis of the record presently before this court, we cannot
determine as a matter of law whether the sale was or was not commercially reasonable. The court below made no finding on this issue. Thus,
unless the action is moot, it must be remanded 'for further proceedings 2
,22.
23.
24.
25.

259 Ga. 783, 387 S.E.2d 137 (1990).
Id. at 783, 387 S.E.2d at 137.
Id.
Id. at 783-84, 387 S.E.2d at 137-38 (citations omitted).
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The court, in this-passage, unquestionably has misread its earlier decision
in Emmons. Contrast the preceding quote with the following quote from

Emmons:
Under the rebuttable-presumption rule, if a creditor fails to give notice
or conducts an unreasonable sale, the presumption is raised that the
value of the collateral is equal to the indebtedness. To overcome this
presumption, the creditor must present evidence of the fair and reasonable value of the collateral and the evidence must show that such value
was less than the debt. If the creditor rebuts the presumption, he may
maintain an action against the debtor or guarantor for any deficiency.
Any loss suffered by the debtor as a consequence of the failure to give
notice or to conduct a commercially reasonable sale is recoverable under
[O.C.G.A.] § 11-9-507 and may be set off against the deficiency.2
Indeed the court in Emmons specifically disapproved of absolute forfeitures like that evidently contemplated by the above-quoted passage from
27
Contestabile.
Besides those mentioned in Emmons, there are many reasons why an
absolute forfeiture rule like that evidently contemplated by the language
in Contestabile is inadvisable.2 For now, however, creditors should con26. Emmons v. Burkett, 256 Ga. 855, 857, 353 S.E.2d 908, 910 (1987) (citations omitted).
27. Id. at 858, 353 S.E.2d at 911.
28. To begin with, the lesser threat associated with nonjudicial sales of real property,
suggests that a creditor secured both by real and personal property would first proceed
nonjudicially against the real property, a choice usually to the overall detriment of the
debtor. Second, creditors concerned that individual sales of collateral might lead to absolute
forfeiture of the right to future sales of additional collateral could address this concern by
seizing and selling all collateral in a brief time span. Certainly, the creditor would be well
advised to seize more collateral than might otherwise be seized, thus debtors would lose
possession of collateral sooner than they might otherwise. Moreover, they may suffer additional harm because the creditor would be pressured to sell the collateral in a short time
span, perhaps not the best method of maximizing the return and minimizing any deficiency.
For that matter, many creditors concerned by the threat of absolute forfeiture might opt for
judicial foreclosure, rather than nonjidicial, a process which is more costly and less likely to
obtain a commercially reasonable price.
In sum, a rule of absolute forfeiture is likely to encourage inefficient disposal of excessive
amounts of collateral in a sequence that is undesirable to debtors. Such a rule could also
produce results that seem unnecessarily harsh. Should the creditor lose the right to satisfy
an enormous, well-secured debt simply because the creditor made an initial error in the sale
of a relatively inexpensive item of collateral? If not, where does the court draw the line?
Certainly, the prospect that the debtor could save the balance of the collateral and avoid the
debt would foster more litigation by debtors with consequent public and private expense.
The collection process associated with one debt theoretically could generate many lawsuits-one per nonjudicial sale. Debtors would threaten or file such suits as part of the
routine negotiating process during nonjudicial foreclosure. The additional burden imposed
upon a creditor would be substantial, indeed enormous, if the creditor must sell many items
of collateral over a substantial period of time. Such a regime would significantly alter financ-
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cern themselves with the fact that Contestabile might silently overrule
Emmons. Is it possible to somehow limit or distinguish the decision in
Contestabile?
To begin with, Contestabile should be read narrowly to address only
the question whether any set of circumstances might entitle a debtor to
injunctive relief from additional foreclosures. According to the supreme
court in Contestabile, the lower court ruledthat an injunction was unavailable regardless of whether the underlying sale was commercially reasonable."9 At the very least (and hopefully at the very most), Contestabile
stands for the proposition that the court may issue an injunction if the
creditor cannot overcome the twin burdens imposed by Emmons, that is,
if the creditor fails to show that it conducted the sale in a commercially
reasonable fashion and also fails to rebut the presumption that the value
of the collateral equals the debt. In our hypothetical case, such an injunction would be inappropriate since Bank can rebut the presumption by
showing that the value of the underlying collateral was at least $45,000
less than the debt.
The decision in Cofntestabite also might be circumvented by treating it
simply as a decision which reaffirms (although it misdescribes) Emmons.
Emmons has continuing viability unless Contestabile clearly overrules it.
Since the ruling of the court in Contestabile is confusing, and even internally conflicting, Contestabile cannot be read as clearly overruling Emmons. The apparently conflicting portion in Contestabile is found in the
first two sentences of the passage quoted above.30 In these two sentences,
the court appears to say that if the sale was not commercially reasonable,
then the creditor must prove',the sale was commercially reasonable. In the
first sentence, the court correctly describes part of the rule of Emmons,
that is, having failed to show that a sale was commercially reasonable, the
creditor must then rebut a presumption that the value of the collateral
equaled the debt. In the second sentence 6f the passage, however, the
court misdescribes Emmons and says that 'te "burden is then on the
creditor to show the propriety of the sale." ,,But, according to the first
sentence, it is the very impropriety of the sale which evidentially creates
this burden to show propriety. The court's burden'is one that the creditor
cannot carry under any circumstances. Under'Emmons, proof of the pro-

ing patterns. Tighter credit at higher rates would be the inevitable result. Finally, to add
some trifling concerns to the preceding list of horribles, the suggestion that the debtor may
sue to stop additional sales after the sale of any item in a commercially unreasonable fashion raises awkward questions concerning the consistency of debtor remedies and the appropriate allocation of burdens of proof.
29. 259 Ga. at 783, 387 S.E.2d at 137.
30. See supra text accompanying note 25.
31. 259 Ga. at 783, 387 S.E.2d at 137 (citing language from Emrnons out of context).
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priety of the sale was irrelevant to the task of rebutting the presumption
imposed because the court deemed the sale improper. If the creditor cannot show the commercial reasonableness of the foreclosure, the relevant
proof in most cases then involves the value of the collateral versus the
amount of the debt.
Emmons specifically and clearly disapproved of such an inflexible rule
of absolute forfeiture, and although the rule in Emmons could result in
the abuse of debtorss3 2 it is far preferable to the rule of absolute forfeiture. If Contestabile has silently overruled Emmons and reawakened the
Reeves/Kennedy rule of absolute forfeiture, then creditors should significantly alter their personal property foreclosure
strategies in any case in33
volving a potential dispute over a deficiency.
Just such a dispute was resolved in Central & Southern Bank v. Williford, 4 a case involving the collectibility of a deficiency following a
U.C.C. foreclosure sale of an automobile. The precise question in Williford concerned whether, in accordance with the Motor Vehicle Sales Finance Act (the "Act"),"5 the lender had given timely notice following repossession. Under that Act, the lender must send the required notice
within ten days after repossessing the collateral or lose its right to any
deficiency."8

32. For a discussion of the possible abuse and suggestions for limiting the possibility of
abuse, see Marshall, Commercial Law, 39 MERCER L. REV.83, 86-91 (1987).
33. See supra note 28 and accompanying text for a critique of the absolute forfeiture
rule, which also suggests some appropriate responsive strategies.
34. 192 Ga. App. 843, 386 S.E.2d 688 (1989).
35. 1967 Ga. Laws 674 (codified as amended at O.C.G.A. §§ 10-1-30 to -38 (1989)) [hereinafter the Act].
36. O.C.G.A. § 10-1-36 (1989). So far as this author is aware, no case has squarely considered whether loss of the right to "recover a deficiency" under the Act would preclude access
to additional collateral or guarantors. In Whitley v. Bank South, 185 Ga. App. 896, 366
S.E.2d 182 (1988), the court of appeals ruled that an in personam deficiency judgment could
not be obtained against a father who cosigned a note to enable his daughter to purchase a
motor vehicle because the lender mailed the father's notice to the daughter's address. The
court did not discuss the possibility that the father was not a "buyer" entitled to notice
under O.C.G.A. § 10-1-36 (1989), perhaps because "buyer" is defined to mean "a person who
buys a motor vehicle from a retail seller not principally for the purpose of resale and who
executes a retail installment contract in connection therewith or a person who succeeds to
the rights and obligations of such person." Id. § 10-1-31.
Based on the facts of Whitley, was the father a "person who succeeds to the rights and
obligations of" his daughter? Arguably, the father was not the purchaser, and the father was
not the successor to the daughter's obligations, at least at the time the lender was to have
sent notice. The father did, however, have a concurrent obligation, and in the event of a
deficiency, would have an obligation comparable to that of a successor.
If the Reeves/Kennedy rule of absolute forfeiture is viable despite the decision in Emmons, does the failure to send a required ten-day letter under the Act preclude collection of
the deficiency from additional collateral of either the primary obligor or a guarantor, assum-
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In Williford the debtor voluntarily relinquished custody of the vehicle
to the dealer, and the debtor's attorney notified the dealer and lender in
writing that the debtor was revoking his acceptance of. the vehicle. According to the court, the debtor was not in default of his loan agreement
with the lender until sometime after the debtor relinquished possession.
Once the loan was in default, the lender repossessed the vehicle and, on
the same day, sent the required ten-day letter. These facts persuaded the
court that the ten-day period within which the letter must be sent did not
begin when the debtor voluntarily relinquished possession of the vehicle
87
because the lender had no right to repossess-until the debtor defaulted.
8
The court distinguished Barnett v. Trussell Ford, Inc., stating, "the
Barnett court held only that when the debtor is in default, and the right
to repossess exists, no distinction should be made between repossession
and voluntary surrender with regard to triggering the running of the tenday period within which-the required notice must be sent."." Evidently,
the court did not consider the letter from the attorney an anticipatory
repudiation of the loan agreement since the obligations under the note
were distinct, and the bank probably was immune from any defense to
collection arising as a result of the facts which prompted the revocation of
acceptance. Would the attorney's letter have placed the debtor in default
if it stated that debtor would make no further payments on the loan
agreement, or that the insurance was cancelled?
B. Environmental Liability Resulting from Control During Workout
and Foreclosure
Lenders secured by inventory and receivables commonly insist upon
certain controls during a workout process or when the debtor's business is
winding down. Particularly when the business is winding down, the lender
may take action to protect its collateral from-theft or other loss since the
debtor's interest in protecting the collateral often is diminished. Since
distressed debtors frequently dispose of inventory in exchange for insuffiing, as was evidently assumed in Whitley, that the guarantor is entitled to notice? The
notice requirement of U.C.C. § 9-504 is independent of that imposed by the Act. Suppose

the notice satisfies the U.C.C. requirement but not the Act?,Georgia courts have confused
the two notice statutes in the past. See Bradford v. General Elec. Credit Corp., 183 Ga. App.
782, 359 S.E.2d 757 (1987), in which the court applied precedent interpreting the *notice

requirements of the Retail Installment and Home Solicitation Sales Act,(O.C.G.A. §§ 10-1-1
to -760 (1988 & Supp. 1990)) to a U.C.C. § 9-504 notice issue in a case not governed by the
Retail Installment and Home Solicitation Sales Act. 183 Ga. App. at 782, 359 SE.2d at 758
(citing Credithrift of America v. Smith, 168 Ga. App. 45, 308 S.E.2d 53 (1983)).
37. 192 Ga. App. at 844, 386 S.E.2d at 689-90
38. 129 Ga. App. 176, 198 S.E.2d 903 (1973).
39. 192 Ga. App. at 844, 386 S.E.2d at 690 (emphasis in original).
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cient consideration or uncollectible receivables, the lender often exercises
some voice in the selection of purchasers and terms of sale. Because a
debtor's failure to meet its payroll obligations may interfere with the
lender's ability to foreclose,'4 0 lenders often insist upon some control over
the payroll process and decisions to terminate or lay off employees. Lenders also are justifiably concerned that a debtor's failure to pay withholding taxes might lead to lender liability for those taxes.4 1 This concern is
another reason why lenders seek control over the borrower's payroll during any workout or winding down of the business.
Failure to take these control measures during workout or wind down
can be costly. According to the survey period decision of the Eleventh
Circuit Court of Appeals in United States v. Fleet Factors Corp.,'2 however, these same controls could lead to lender liability for environmental
cleanup costs.
Fleet Factors is the first circuit court decision to interpret the so-called
"secured creditor exemption" in the definition of "owner or operator"
found in the Comprehensive Environmental Response, Compensation,
and Liability Act of 1980 ("CERCLA"). 3 In Fleet Factors, the United
40. In Citicorp Indus. Credit, Inc. v. Brock, 483 U.S. 27 (1987), the Supreme Court affirmed the grant of an injunction requested by the Secretary of Labor because a debtor
defaulted on its payroll obligations to employees, and the Secretary concluded that the finished inventory produced by these employees was "hot goods" within the meaning of section
15(a)(1) of the Fair Labor Standards Act of 1938. Ch. 676, 52 Stat. 1060, 1068, § 15(a)(1)
(codified as amended at 29 U.S.C. § 215(a) (1988)). The injunction prohibited Citicorp from
transporting the collateral in interstate commerce for purposes of foreclosure.
Unpaid employees might also assert some interest in collateral created or protected by
their efforts. On the right facts, such employees might be entitled to an equitable interest
superior to the lender's interest.
41. Concerning the lender's potential liability for a debtor's withholding tax obligations,
see I.R.C. § 3505 (1988); Merchants Nat'l Bank v. United States, 878 F.2d 1382 (11th Cir.
1989). Concerning the lender's potential liability for "trust fund" taxes, see I.R.C. § 6672(a)
(Supp. 1990); Merchants Nat'l Bank v. United States, 878 F.2d 1382 (11th Cir. 1989).
42. 901 F.2d 1550 (11th Cir. 1990).
43. Pub. L. No. 96-510, 94 Stat. 2767 (principally codified at 42 U.S.C. §§ 9601-9675
(1988)) [hereinafter CERCLA]. CERCLA identifies four classes of persons that are potentially liable for the cleanup costs associated with environmental hazards. These are:
(1) [T]he owner and operator of a vessel or a facility,
(2) any person who at the time of disposal of any hazardous substance owned or
operated any facility at which such hazardous substances were disposed of,
(3) any person who by contract, agreement, or otherwise arranged for disposal or
treatment. . . of hazardous substances, and
(4) any person who accepts or accepted any hazardous substances for transport to
disposal or treatment facilities, incineration vessels or sites selected by such person . . ..
42 U.S.C. § 9607(a) (1988). CERCLA defines "owner or operator" as follows:
The term "owner or operator" means (i) in the case of a vessel, any person owning, operating, or chartering by demise, such vessel, (ii) in the case of an onshore
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States contended that Fleet should be liable for the cleanup costs associated with property in which Fleet held a security interest under a factoring arrangement with SPW, a cloth printing company. Fleet's collateral
included all equipment, inventory, and fixtures as well as the textile facility itself. SPW's circumstances declined, a Chapter 11 reorganization was
filed, and Fleet continued the factoring arrangement in the Chapter 11.
Ultimately, this Chapter 11 was converted to a Chapter 7 and a trustee
was appointed. When SPW ceased operations during its bankruptcy,
Fleet employed an auction company, Baldwin, which conducted a foreclosure sale of some of the inventory and equipment at the printing facility.
Following the sale, Fleet entered into an independent contract with a
scavenger, Nix, to remove equipment and machinery not sold at the auction in exchange for leaving the facility "broom clean." Nix testified that
"he had been given a 'free hand' by Fleet or Baldwin to do whatever was
necessary at the facility to remove the machinery and equipment.""
Thereafter, the EPA incurred nearly $400,000 in cleanup costs to remove
drums of hazardous waste stored on the facility as well as asbestos. After
the facility had been abandoned for several years, Emanuel County, Georgia conducted a tax foreclosure sale, and the United States sued Fleet and
the principal officers of SPW to recover the cleanup expenses."
The United States attempted to establish that Fleet was an "owner or
operator," although the "secured creditor exemption" in CERCLA's definition of an "owner or operator" excepts any "person, who, without participating in the management of a. . .facility, holds indicia of ownership
primarily to protect his security interest in the . ..facility.""'

Because

Fleet clearly had "indicia of ownership" in the form of its deed to secure
debt, the court concluded that a jury should decide whether Fleet's -activities constituted participation in management. According to the court,
Fleet's activities would constitute excessive managerial involvement if it
participated
facility or an offshore facility, any person owning or operating such facility, and
(iii) in the case of any facility, title or control of which was conveyed due to bankruptcy, foreclosure, tax delinquency, abandonment, or similar means to a unit of
State or local government, any person who owned, operated, or otherwise controlled activities at such facility immediately beforehand. Such term does not include a person, who, without participatingin the management of a vessel or facility, holds indicia of ownership primarily to protect his security interest in the
vessel or facility.
Id. § 9601(20)(A) (emphasis added). The "secured creditor exemption" refers to the exception found in the last sentence of the definition of "owner or operator," the sentence emphasized in the preceding quote.
44. 901 F.2d at 1553.
45. Id. at 1552-53.
46. 42 U.S.C. § 9601(20)(A) (1988).
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in the financial management of a facility to a degree indicating a capacity to influence the corporation's treatment of hazardous wastes. It is
not necessary for the secured creditor actually to involve itself in the
day-to-day operations of the facility in order to be liable-although such
conduct will certainly lead to the loss of the protection of the statutory
exemption. Nor is it necessary for the secured creditor to participate in
management decisions relating to hazardous waste. Rather, a secured
creditor will be liable if its involvement with the management of the facility is sufficiently broad to support the inference that it could affect
hazardous waste disposal decisions if it so chose."
The court then recited alleged facts which, if proven, would be sufficient to find Fleet liable.
Fleet's involvement with SPW, according to the government, increased
substantially after SPW ceased printing operations at the Georgia plant
on February 27, 1981, and began to wind down its affairs. Fleet required
SPW to seek its approval before shipping its goods to customers, established the price for excess inventory, dictated when and to whom the
finished goods should be shipped, determined when employees should be
laid off, supervised the activity of the office administrator at the site,
received and processed SPW's employment and tax forms, controlled access to the facility, and contracted with Baldwin to dispose of the fixtures and equipment at SPW. These facts, if proved, are sufficient to
remove Fleet from the protection of the secured creditor exemption.""
Note that these are precisely the sort of activities that any diligent lender
would engage in to protect its position while a-business is winding down.
With regard to a dirty business, the lender's failure to engage in these
activities can be costly49 but engaging in them can also be costly.
Fleet's alleged foreclosure sale activity also caused it CERCLA exposure. The court quoted the district court's summary of additional allegations which, if proven, were sufficient to remove Fleet from the protection
of the secured creditor's exemption:
Plaintiff alleges that Baldwin moved the barrels that allegedly contained
hazardous substances before Baldwin conducted the public auction.
Plaintiff contends that after the auction, Baldwin auctioned some, but
not all, of the machinery and equipment as is, and in place, and permitted the purchasers to remove the equipment and machinery that they
had purchased. Plaintiff asserts that after the auction Fleet signed a document that peimitted Nix to have access to the facility for 180 days and
Plaintiff mainto remove any remaining machinery and equipment ....
tains that friable asbestos was knocked loose from the pipes connected to
47. 901 F.2d at 1557-58 (emphasis added).
48. Id. at 1559.
49. See supra notes 42-44 and accompanying text.
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the machinery and equipment by either the purchasers of the equipment
at the auction or Nix. Plaintiff alleges that the condition of the chemicals
and the asbestos in the facility after Baldwin, Nix, and the purchasers
concluded their business constituted an immediate risk to public health
and the environment . . ..
As of this writing, Fleet Factor is once again in the bosom of the district court. The extent of Fleet's liability, if any, has yet to be determined. Presumably Fleet will argue that, if liable at all, it should be liable
only for hazardous waste or circumstances created during the period in
which the jury concludes, if it does so conclude, that Fleet was in control.
The great majority of the cleanup expenses borne by the United States
cannot be fairly attributable to Fleet's alleged control, and although joint
and several liability is possible under CERCLA, whether Fleet should be
held jointly and severally liable for the majority of the expenses incurred
by the United States "turns on whether or not the harm is divisible". 1
II.
A.

MISCELLANEOUS

Usury
The decade of the eighties witnessed a considerable relaxation of Geor-

gia's laws governing usury.52 Despite this relaxation, however, there are
still usury restraints in Georgia, as is amply illustrated by the 1990 decision of the Supreme Court of Georgia in Norris v. Sigler Daisy Corp.53 In
Norris the supreme court concluded that a loan violated the five percent
per month interest limit permitted under Georgia criminal law. 54 Of the
$12,310.50 face amount of the loan, the lender argued that the court
should not consider the $5,800 "origination fee" as interest because the
applicable civil usury statute did not consider it to be interest.5 5 The
court disagreed, concluding that the fee was interest under Georgia's
criminal usury statute, which prohibits "any rate of interest greater than
[five] percent per month, either directly or indirectly, by way of commission for advances, discount, exchange, or the purchase of salary or wages;

50. 901 F.2d at 1560 n.14 (quoting United States v. Fleet Factors Corp., 724 F. Supp.
955, 960-61 (S.D. Ga. 1988)).
51. United States v. Northernaire Plating Co., 670 F. Supp. 742, 748 (W.D. Mich. 1987)
(citing United States v. Chem-Dyne Corp., 572 F. Supp. 802 (S.D. Ohio 1983)).
52. For brief discussions of these developments, see Marshall, Commercial Law, 36 MERcER L. Rzv. 115, 115-19 (1984); 35 MERcER L. REv. 53, 53-56 (1983); 34 MERCER L. REV.31,
33-36 (1982).
53. 260 Ga. 271, 392 S.E.2d 242 (1990).
54. Id. at 273, 392 S.E.2d at 244. See O.C.G.A. § 7-4-18 (1989) (criminal usury statute).
55. O.C.G.A. § 7-4-2 (1989) (civil usury statute).
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by notarial or other fees; or by any contract, contrivance, or devise whatsoever

.

",6

The following formula illustrates the method used by the court to calculate monthly interest under the criminal statute:5 '
Average Monthly Interest Payment =Total Loan Payment - Principal
Number of Months
Monthly Percentage

=

100 (Average Monthly Interest Payment)
Principal

The court ruled that the lender should forfeit all interest as a penalty for
violating the criminal statute and further ruled that the criminal statute,
as opposed to the civil statute, would govern the amount of "interest"
forfeited."
In light of the definition of "interest" in Norris, undoubtedly many
Georgia loans violate the criminal usury cap. Indeed, the Eleventh Circuit
has already relied upon the decision in Norris in a class action lawsuit,
Moore v. Comfed Savings Bank.59 In Moore plaintiffs complained of loan
agreements that charged excessive service fees and twenty to thirty-eight
discount points. Because of the ten to fifteen year terms associated with
the loans, however, application of the Norris formula would result in a
figure less than the criminal usury rate if the borrowers repaid the loans
according to their terms. Plaintiffs nevertheless contended that the loan
agreements might violate the criminal usury limitation if prepayment
shortened the term of the loans since the agreements did not provide for
rebate of discount points or fees. Plaintiffs, however, had not prepaid any
of the loans."
On these facts, the court of appeals affirmed the trial court's denial of
the lenders' motion for summary judgment. The court concluded that
"outrageous" 61 discount points and excessive service fees were interest
charges within the meaning of Georgia's criminal usury statute and further ruled that the record disclosed "sufficient facts which might support
the plaintiffs' actions on the rebate issue. 6' 2 While its opinion does not
56. 260 Ga. at 272, 392 S.E.2d at 243 (quoting O.C.G.A. § 7-4-18(a) (1989)).
57. Id. at 273, 392 S.E.2d at 243-44.
58. Id., 392 S.E.2d at 244.
59. 908 F.2d 834 (11th Cir. 1990).
60. Id. at 841.
61. Id. The court explained its use of the term "outrageous" to describe the discount
points by taking judicial notice of Bureau of Census figures suggesting that average initial
fees for residential mortgage loans averaged about 2.5 in 1984 and 1985. Id. Clearly some
discount points or origination fees should not be considered interest, but rather, payment
for legitimate services. Note, however, that the court in Norris deemed the entire origination
fee to be interest.
62. Id. at 843.
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directly address the issue, the court in Moore evidently held that merely
contracting for loans similar to those. involved in that case violates Georgia's criminal usury statute. -No other inference seems plausible since
none of the loans involved were actually prepaid too soon. So interpreted,
the decision could have dramatic consequences.
Defendants in both Norris and Moore relied upon a subsection of the
applicable civil usury statute providing that:
Amounts paid or contracted to be paid as either an origination fee or
discount points, or both, on any loan secured by an interest in real estate
shall not be considered interest and shall not be taken into consideration
in the calculation of interest: and shall not be 'subject to rebate ...
In accordance with this language, many real property lenders have included appropriate "no rebate" clauses in their loan agreements." Since
it is theoretically possible for a borrower to prepay a loan immediately
after the loan is made, the decision in Moore suggests that any real estate
loan that does not specifically provide for an appropriate rebate of (at
least "unearned" 5 ) discount points and origination fees violates Georgia's
criminal usury statute.
In light of Moore and Norris, lenders would be well advised to include
a phrase in their loan agreements providing for the rebate of all unearned
fees and points upon prepayment if failure to do so would result in a
violation of Georgia's limitations on usury. Lawyers representing borrowers in loan disputes, workouts, or bankruptcies are well advised to examine the rebate language of loan documentation to determine whether a
usury claim like that pursued in Norris or Moore might be available.
B. Lender Liability
Despite, or perhaps because Georgia originally was settled as a debtor's
colony, Georgia courts have been particularly inhospitable to lender liability theories. Two cases-decided during this survey period continue that
trend. In First Federal Savings Bank v. Fretthold," the court of appeals
confirmed the widely accepted view that a lender financing a construction
project has no duty to the owner to assure that the contractor, to whom
disbursements are made, uses those disbursements to meet obligations to
materialmen and laborers. 7 Absent unusual circumstances, the owner has
no claim against the lender if the contractor fails to meet its obligations
63. O.C.G.A. § 7-4-2(a)(3) (1989) (emphasis added).
64. In the absence of such "no rebate" language, however, note that the civil statute
itself provides that discount points and origination fees shall not be rebated.
65. See supra note 61 and accompanying text.
66. 195 Ga. App. 482, 394 S.E.2d 128 (1990).
67. Id. at 485, 394 S.E.2d at 130.
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and a materialman's lien is filed. In Harden v. Akridge, 8 the court affirmed Georgia's long held position that a lender is not obligated to supervise the work of a contractor and does not guarantee that work, again
absent unusual circumstances. 9
C. And in the "Be careful what (or how?) you sign" Category
Appellant in Gigandet v. Lighting Galleries, Inc.'70 was the president
of Gigandet Builders, Inc., a corporation indebted on an open account to
Lighting Galleries, Inc.. Mr. Gigandet had executed Lighting's account
agreement which included a brief clause that the individual signing the
agreement also guaranteed the agreement if the "account debtor" was a
corporation. The agreement listed Gigandet Builders, Inc. as the only account debtor, and Mr. Gigandet was the only signator to the agreement.
The precise form of Mr. Gigandet's signature is not provided in the appellate court's opinion, although the court does note that Mr. Gigandet's
title as president was shown after his signature. More specifically, the
opinion does not indicate whether the word "by" preceded Mr.
'Gigandet's signature or the word "as" preceded his title.
On these facts, Lighting -Galleries, Inc. successfully held Gigandet personally liable following the default of the corporate debtor. On appeal,
Gigandet argued that only the corporation had executed the account
agreement, that he signed solely as a representative of the corporation,
and that, consequently, he could not be held liable since he had never
"signed

. .

. a promise to answer for the debt,.default, or miscarriage of

1'

another."' The court of appeals replied that this argument "confuses the
concepts of identity and capacity.'7 2 According to the court, that
Gigandet signed in a representative capacity was irrelevant in light of
Georgia precedent that agents signing contracts on behalf of disclosed
principals may be held personally liable if the contract language so provides.' 3 The court then ruled that Gigandet could not introduce parol
4
proof to vary the personal guaranty language in the account agreement.'
No doubt the excluded parole evidence proffered by Gigandet was similar to that which many other corporate officers truthfully could offer if
their personal liability was sought to be established under a similar account or loan agreement. Gigandet's excluded testimony might go something like this:
68.

193 Ga. App. 736, 389 S.E.2d 6 (1989).

69. Id. at 736, 389 S.E.2d at 6-7.
70. 191 Ga. App. 536, 382 S.E.2d 600 (1989).
71. O.C.G.A. § 13-5-30 (1982 & Supp. 1990).

72. 191 Ga. App. at 536, 382 S.E.2d at 601.
73. Id.
74. Id. at 537, 382 S.E.2d at 602.

1990]

COMMERCIAL LAW

We were supposed to be setting up a line of credit for the corporation.
They pulled out their form and filled in the corporation's name. I signed
it as president. The corporation sure couldn't sign for itself. Somebody
had to do it. They never told me about any guaranty, and I sure didn't
see it buried in there. I didn't mean to give them my personal guaranty.
In my business, if someone wants a guaranty, they give me a. separate
form or a separate line to sign personally. This deal is pretty sneaky stuff
and comes as a complete surprise to me.
Absent fraud, incapacity, illegality, lack of consideration or similar defenses,' the signature "James C. Marshall, Professor of Law" would bind
me to the terms of the document executed since the words following my
name merely identify or state a title. Without more, a similar consequence attends the signature "Mr. Gigandet, President." Nothing in either signature form indicates that the party signs in a representative capacity. If the decision in Gigandet involved such a signature form, the
result reached by the court would not be surprising to most Georgia commercial lawyers. As already mentioned, however, the opinion in Gigandet
does not disclose the precise form of Gigandet's signature. If the form
clearly showed representative capacity,"5 the result reached by the court
should furrow the brow of many Georgia commercial lawyers and alarm
corporate officers.
A representative signature form may well have been involved in
Gigandet since the court notes in its decision that "defendant Gigandet
signed the agreement in his capacity as president of the corporate defendant.""" Such representative signatures are given in virtually every corporate debt transaction governed by Georgia law, in part because the Georgia Business Corporation Code" provides that:
(a) Instruments executed by a corporation conveying an interest in real
property; with the exception of transfers of and releases from security
instruments, when signed by the president or vice-president and attested
or countersigned by the secretary or assistant secretary or cashier or assistant cashier of the corporation with the corporation's seal attached
shall be conclusive evidence that said officers signing are duly authorized
to execute and deliver the same ....
(b) Instruments executed by a corporation releasing a security agreement, when signed by one officer of the corporation or by an individual
designated by the officers of the corporation by proper resolution, without the necessity of the corporation's seal being attached, shall be con-

75. Gigandet's representative capacity as a signator to the agreement clearly would have
been shown by the common signature forms "Gigandet Builders, Inc. by Mr. Gigandet,
President" or "Gigandet Builders, Inc., Mr. Gigandet, as President."
76. 191 Ga. App. at 536, 382 S.E.2d at 601.
77. O.C.G.A. §§ 14-2-101 to -1703 (1989 & Supp. 1990).
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clusive evidence that7 said officer signing is duly authorized to execute
and deliver the same. '
The safe harbor offered by this code section has become the minimum
standard for proper execution of corporate debt documentation. In essence, under this section, the corporate officer's signature is akin to that
of a notary public or other requisite witness. Indeed, in many transactions, the signature of the corporate officer is intended to do little more
than witness the obligation of the corporation. Surely the Gigandet court
would not have reached the same result if the defendant had merely
signed as a witness to the account agreement.
Today's corporate officers often sign corporate debt documentation
without careful review of. the terms. This practice certainly raises the possibility of personal liability to' the corporation for mismanagement or
breach of fiduciary duties if the officer's failure to read causes the corporation to be unintentionally bound to a costly contractual obligation.
Prior to the decision in Gigandet, however, the corporate officer's potential liability, if any, was believed to be limited to the corporation and not
to extend to the party contracting with the corporation.
Assuming that Gigandet involved a signature form which clearly
showed representative capacity, the court might have found a sufficient
ambiguity to permit the introduction of parol proof. Georgia law provides
that universally practiced customs of any business or trade become a part
of the contract" and that written terms govern printed.80 So far as this
author is aware, the substantially universal understanding in Georgia
commercial practice is that the officer signing corporate debt documentation as a representative does not intend to be personally bound to the
printed terms within the debt documentation.
Perhaps the decision in Gigandet will be distinguished as involving
only a signature like "Mr. Gigandet, President" or will be otherwise limited." ' Meanwhile, corporate officers have one more reason to be careful
what they sign on behalf of their corporations.

78. Id. § 14-5-7(a)-(b).
79. Id. § 13-2-2(3) (1982).
80. Id. § 13-2-2(7).
81. For example, account agreements typically are quite brief and, therefore, the decision in Gigandet may be deemed inapplicable to more complicated corporate documentation. In addition, it is fair to assume that Gigandet Builders, Inc. was a solely owned corporation of Mr. Gigandet, that Mr. Gigandet should have anticipated the plaintiff's desire for
his personal guaranty and that, consequently, Mr. Gigandet should have more carefully inspected the language of the account agreement. Of course, it is difficult to distinguish
Gigandet on the basis of such speculation, particularly in light of the court's decision to
prohibit parol proof.

