
Bankruptcy

by W. Homer Drake*
and

James W. Dilz**

I. INTRODUCTION

The United States Court of Appeals for the Eleventh Circuit decided
numerous cases arising under the Bankruptcy Code (the "Code"), during
1990 that covered a wide spectrum of topics. The court adopted a test for
analyzing the bankruptcy nexus of noncore litigation to help define the
bounds of the bankruptcy court's subject matter jurisdiction.' The court
quelled concern over preferences in the retail automobile industry by
holding that security interests perfected in accordance with state law may
not be set aside in bankruptcy. The Chapter 13 practice has been
changed in many bankruptcy courts in the aftermath of two appellate
decisions enforcing procedural safeguards for objecting to and valuing the
claims of secured creditors.4 In a difficult case pitting bankruptcy policy
against rules of statutory interpretation, the court concluded that the
debtor's prebankruptcy transfer of property barred a Chapter 7 discharge
despite reconveyance of the property back to the debtor before the bank-
ruptcy filing. Invariably, the court also heard appeals concerning pay-
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ment of attorney fees,s and the court ruled in one of those cases that a
Chapter 7 trustee was ineligible to recover fees under the Equal Access to
Justice Act.' This Article is a detailed survey of these and other bank-
ruptcy decisions rendered by the Eleventh Circuit in 1990.

II. JURISDICTION AND PROCEDURE

A. Subject Matter Jurisdiction

The Eleventh Circuit addressed the subject matter jurisdiction of. the
bankruptcy court in Miller v. Kemira, Inc. (Matter of Lemco Gypsum,
Inc.).8 The debtor, Lemco Gypsum, Inc., was formerly engaged in gypsum
recycling on land occupied under a lease with Kemira, Inc. Lemco's busi-
ness failed and it sought relief under Chapter 7 of the Code. The trustee
sold property of the estate, consisting of buildings, machinery, and equip-
ment to Miller Resources, Inc., a corporation owned by Lemco's former
president. The sale was duly authorized by the bankruptcy court. One of
the conditions of the sale was for the purchaser, Miller Resources, to re-
move the property from the land within sixty days. When Miller Re-
sources failed to remove the sale articles in a timely manner, the lessor,
Kemira, filed a motion in the bankruptcy court to recover damages from
Miller Resources for its loss of Use of the land. The bankruptcy court
found that Miller Resources knowingly and intentionally violated the sale
condition for its own potential gain and, on that basis, held Miller Re-
sources and its president, Lawrence Miller, in civil contempt. The bank-
ruptcy court awarded damages to Kemira. Miller Resources appealed to
the district court, which affirmed the award of damages.'

The Eleventh Circuit found that the bankruptcy court did not have
subject matter jurisdiction over the dispute between Kemira and Miller
Resources. 10 The court recognized that jurisdiction of the bankruptcy
court emanates from 28 U.S.C. § 1334(b),11 which confers on the district
court "original but not exclusive jurisdiction of all civil proceedings aris-
ing under title 11, or arising in or related to cases under title 11."' The
Eleventh Circuit adopted a two-step analysis to determine whether the

6. Grant v. George Schumann Tire & Battery Co., 908 F.2d 874 (11th Cir. 1990). See
infra notes 254-81 and accompanying text. Gower v. Farmers Home Admin., 899 F.2d 1136
(11th Cir. 1990). See infra notes 282-96 and accompanying text.

7. Gower v. Farmers Home Admin., 899 F.2d 1136 (11th Cir. 1990). See infra notes 282-
96 and accompanying text.

8. 910 F.2d 784 (11th Cir. 1990).
9. Id. at 784-86.

10. Id. at 789.
11. 28 U.S.C. § 1334(b) (1988).
12. Id.
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bankruptcy court had subject matter jurisdiction. The first step was to
decide whether federal jurisdiction existed in the district court and, if so,
the second step was to determine whether the bankruptcy court exercised
its powers pursuant to such jurisdiction in a constitutional manner."3

The Eleventh Circuit noted that the bankruptcy court's jurisdiction is
bounded initially by the statute and ultimately by article III of the
United States Constitution. 4 In the wake of the Supreme Court's deci-
sion in Northern Pipeline Construction Co. v. Marathon Pipe Line Co.,"
Congress did not reduce the scope of bankruptcy jurisdiction, -but instead
reallocated the "placement" of jurisdictional power between the district
court and the bankruptcy court." The court held that while 28 U.S.C. §
1334(b) should be construed to promote economic administration of
bankruptcy cases and to reduce wasteful litigation over jurisdictional is-
sues,17 the grant of jurisdiction should not be interpreted so broadly as to
impinge upon matters better left to the state courts.10

To balance these considerations, the Eleventh Circuit adopted the test
of Pacor, Inc. v. Higgins" as a guideline for determining whether a civil
proceeding has a sufficient nexus to bankruptcy to confer federal jurisdic-
tion on the district court:

The usual articulation of the test for determining whether a civil pro-
ceeding is related to bankruptcy is whether the outcome of the proceed-
ing could conceivably have an effect on the estate being administered in
bankruptcy. The proceeding need not necessarily be against the debtor
or against the debtor's property. An action is related to bankruptcy if the
outcome could alter the debtor's rights, liabilities, options, or freedom of
action (either positively or negatively) and which in any way impacts
upon the handling and administration of the bankruptcy estate.2

The Eleventh Circuit applied this test to the case at bar and found no
connection between adjudication of Kemira's motion and administration
of Lemco's bankruptcy estate.2 The court determined that upon the sale
of the property to Miller Resources, the property left the bankruptcy es-
tate and could not be brought back into the estate in the absence of fraud
or collusion.22 Furthermore, the court determined that the damages

13. 910 F.2d at 787.
14. Id.
15. 458 U.S. 50 (1982).
16. 910 F.2d at 787.
17. Id. at 787 (citing In re Fietz, 852 F.2d 455, 457 (9th Cir. 1988)).
18. Id. at 787-88 (citing In re Wood, 825 F.2d 90, 93 (5th Cir. 1987)).
19. 743 F.2d 984 (3d Cir. 1984).
20. 910 F.2d at 788 (quoting Pacor, 743 F.2d at 988).
21. Id.
22. Id.
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awarded by the bankruptcy court were payable neither by nor to the
bankruptcy estate, and the outcome of the dispute had no effect on other
creditors.

23

The Eleventh Circuit held that the controversy between Kemira and
Miller Resources involved property rights under state law and, as such,
should have been decided by a state court.'4 Therefore, the court vacated
the bankruptcy court's damage award for lack of jurisdiction.25 The
court's conclusion that the bankruptcy court lacked subject matter juris-
diction made it unnecessary to perform the second prong of its analysis
concerning the procedure by which the bankruptcy court exercised its
power.2

B. Claim and Issue Preclusion

In Wallis v. Justice Oaks II, Ltd. (In re Justice Oaks II, Ltd.) ,2 the
Eleventh Circuit considered the preclusive effect of two bankruptcy court
orders approving a settlement and confirming a Chapter 11 plan. The
debtor, Justice Oaks II, Ltd., formerly owned a large residential develop-
ment in Sarasota County, Florida. The development was secured by first
and second mortgages held by South Florida Savings Bank and Allegheny
Oaks of Florida, Inc., respectively. Park Bank of Florida held a first mort-
gage on a separate guest house and administration building. Bruce and
Kate Wallis were major unsecured creditors who guaranteed to the extent
of three million dollars the loan made by Park Bank to Justice Oaks.28

Settlement discussions began among the secured creditors, who agreed
upon the sale of the residential development and the allocation of the
proceeds. A motion to approve the sale was filed on shortened notice.
Several days later the secured creditors moved to authorize settlement of
claims in accordance with their agreement for division of the sales pro-
ceeds. The bankruptcy court approved the sale and settlement, appar-
ently without objection from the Wallises. Thereafter, Justice Oaks filed a
Chapter 11 plan which stated the essence of the settlement agreement.
The plan classified contingent claims separately, including the claim of
the Wallises, and provided no distribution to that class. The Wallises,
meanwhile, commenced an adversary proceeding seeking equitable subor-
dination of the claims of South Florida and Allegheny and imposition of
an equitable lien on the proceeds of the sale of the real property. The

23. Id.
24. Id.
25. Id.
26. Id.
27. 898 F.2d 1544 (11th Cir. 1990).
28. Id. at 1546.
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Wallises contended that they were fraudulently induced to enter into
their guaranty agreements with respect to the Park Bank loan. The Chap-
ter 11 plan was confirmed over the Wallises' objection, whereupon the
bankruptcy court dismissed the Wallises' complaint.s

The issue before the Eleventh Circuit was whether the Wallises were
precluded from maintaining their complaint for equitable subordination
and other relief as a result of either the order approving the settlement or
the order confirming the plan."' The court examined both orders indepen-
dently and reviewed the law under the doctrine of claim preclusion. 1 The
court determined that claim preclusion exists when an order or judgment
satisfies four criteria:

First, the prior judgment must be valid in that it was rendered by a court
of competent jurisdiction and in accordance with the requirements of
due process. Second, the judgment must be final and on the merits.
Third, there must be identity of both parties or their privies. Fourth, the
latter proceeding must involve the same cause of action as involved in
the earlier proceeding.s3

The Eleventh Circuit held that the order approving the settlement did
not have a preclusive effect on future litigation because settlement of a
claim does not constitute a final judgment on the merits.33 The court rea-
soned that the confirmation order, on the other hand, did have a preclu-
sive effect." The Eleventh Circuit held that since the Wallises' claims of
inequitable and fraudulent conduct could have been raised in their objec-
tion to confirmation, the dismissal of their complaint by the lower courts
on the ground of claim preclusion was proper.35

C. Standing

The issue before the Eleventh Circuit in E.F. Hutton & Co. v. Hadley"6
was whether the Chapter 7 trustee in the bankruptcy case of a dealer in
government-backed mortgage securities had standing to bring suit on be-
half of the dealer's customer creditors against a brokerage firm, E.F. Hut-
ton & Co., for negligence, conversion, and improper interest charges. The
court analyzed the question of standing by looking at constitutional req-

29. Id. at 1547-48.
30. Id. at 1548-49.
31. Id. at 1549 n.3.
32. Id. at 1550 (citations omitted).
33. Id. at 1549.
34. Id.
35. Id. at 1552.
36. 901 F.2d 979 (11th Cir. 1990).
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uisites as well as prudential considerations.37 The court recognized three
factors necessary to satisfy the constitutional requisites for standing:
"First, the party asserting standing must have suffered actual injury or
show the imminence of such injury. Second, the injury must be fairly
traceable to the alleged unlawful conduct. Third, a demonstration must
be made that the requested relief likely will redress the injury."3'8 The
court further acknowledged that even if there is a constitutional basis for
standing, judicial action should be discouraged if the suit involves "(1)
assertion of a third party's rights, (2) allegation of a generalized grievance
rather than an injury particular to the litigant, and (3) assertion of an
injury outside the zone of interests of the statute or constitutional
provision." 3'

The Eleventh Circuit applied these tests and found that the trustee's
standing argument was constitutionally deficient.'0 The court noted that
some courts have permitted a bankruptcy trustee to bring actions against
third parties on behalf of creditors of the bankruptcy estate, but ruled
against -such an action by the trustee in the case at bar.' 1 The Eleventh
Circuit followed the reasoning of Williams v. California 1st Bank4 and
In re Ozark Restaurant Equipment Co.,' both of which concluded that a
bankruptcy trustee does not have standing to assert the claims of credi-
tors against a third party. However, the Eleventh Circuit limited its hold-
ing to the facts of this particular case."

III, RECOVERY OF ASSETS OF THE ESTATE

A. Preferences

In General Motors Acceptance Corp. v. Busenlehner (In re
Busenlehner),45 the Eleventh Circuit clarified the effect of state law on
the enabling loan exception to avoidance of preferences found in section
547(c)(3) of the Code.' The debtors purchased a used car from a dealer-
ship on March 31, 1988, twenty-seven days before filing a joint Chapter 7
petition. The automobile was financed through General Motors Accept-
ance Corp. ("GMAC"). On April 13, 1988, the MV-1 title application was

37. Id. at 985.
38. Id. at 984 (citations omitted).
39. Id. at 985 (citations omitted).
40. Id.
41. Id.
42. 859 F.2d 664 (9th Cir. 1988).
43. 816 F.2d 1222 (8th Cir. 1987), cert. denied, 484 U.S. 848 (1987).
44. 901 F.2d at 985.
45. 918 F.2d 928 (11th Cir. 1990).
46. 11 U.S.C. § 547(c)(3) (1988).
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received by the Georgia Department of Motor Vehicles listing GMAC as
the first lien holder. The car was subsequently repossessed and liquidated
by GMAC. The Chapter 7 trustee filed an adversary proceeding alleging'
that GMAC's perfection of its security interest and liquidation of the car
were preferential transfers under section 547.47

The bankruptcy court ruled in favor of the trustee, but the district
court reversed. GMAC and the trustee stipulated that the elements of a
preference under section 547(b) had been met. GMAC asserted, however,
that it had a valid defense to the preference action under section
547(c)(3), which excepts from avoidance the perfection of a purchase-
money security interest provided that the security interest is perfected
"4on or before 10 days after the debtor receives possession of such prop-
erty.""' The dispute centered on the thirteen-day gap between the date of
the purchase and the date the title application was delivered to the Geor-
gia Department of Motor Vehicles.9

The timing of perfection of a security interest is governed by section
547(e)(1)(B), which states: "'A transfer . . . is perfected when a creditor
on a simple contract cannot acquire a judicial lien that is superior to the
interest of the transferee.' "50 This provision activates state law."1 The ap-
plicable Georgia statute provides that a security interest in a motor vehi-
cle is perfected "'as of the time of its creation if the delivery [to the
Department of Motor Vehicles of the proper documents] is completed
within 20 days.' "i' The Eleventh Circuit held that because GMAC met
the twenty-day deadline for submitting the title application to the Geor-
gia Department of Motor Vehicles, the lien arose on May 31, 1988, the
date of the purchase and execution of the security agreement. Accord-
ingly, the enabling loan exception of section 547(c)(3) was available to
GMAC.53

The Eleventh Circuit issued the message that creditors who follow state
commercial law in secured transactions "will be protected in bank-
ruptcy."" The import of this message extends beyond the retail automo-
bile industry.

47. 918 F2d at 928.
48. 11 U.S.C. § 547(c)(3)(B) (1988).
49. 918 F.2d at 928-30.
50. Id. at 930 (quoting 11 U.S.C. § 547(e)(1)(B) (1988)).
51. Id.
52. Id. (quoting O.C.G.A. § 40-3-50(b) (1990)).
53. Id. at 930-31. By ruling in favor of GMAC on the perfection issue, it was unnecessary

for the court of appeals to decide the correct procedure for counting days under Bankruptcy
Rule 9006(a), if applicable to section 547(c)(3)(B). 918 F.2d at 931 n.3.

54. 918 F.2d at 931.
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Nordberg v. Arab Banking Corp. (In re Chase & Sanborn Corp.)," is
one of the transfer avoidance cases involving former Columbian coffee
magnate, Albert Duque Rodriguez ("Duque"), and his affiliated compa-
nies, including Chase & Sanborn, which reached the Eleventh Circuit
during 1990. In 1982 Duque obtained a twenty-two million dollar loan
from Arab Banking Corporation ("ABC"). The loan was secured by
Duque's stock in City National Bank of Miami valued at more than the
loan amount. The loan was also guaranteed by Chase & Sanborn and
three other companies controlled by Duque. Duque failed to make the
first scheduled loan payment to ABC, but Chase &,Sanborn made four
payments to ABC on Duque's behalf totaling $3,968,194.

Chase & Sanborn filed for bankruptcy relief on May 18, 1983, along
with Duque and other affiliated companies. Paul C. Nordberg, the credi-
tor trustee for Chase & Sanborn, unsuccessfully attempted to recover
these four payments as fraudulent conveyances under section 548(a) of
the Code." Two of the payments were made less than ninety days before
Chase & Sanborn's bankruptcy, and the creditor trustee challenged those
payments as preferences: The bankruptcy court ruled in favor of ABC,
determining that the transfers were "contemporaneous exchange[s for
new value" under section 547(c)(1),5 and that if the transfers were avoid-
able, they could not be recovered from ABC under section 550.59 The
bankruptcy ruling was affirmed by the district court, but the Eleventh
Circuit reversed following a thorough analysis of several highly technical
preference issues."

The bankruptcy court initially found that the creditor trustee had es-
tablished the prima facie elements of a preference under section 547(b).
ABC preserved the right to argue on appeal that section 547(b) had not
been met, and ABC contended before the Eleventh Circuit that the pay-
ments made by Chase & Sanborn to ABC were not "for or on account of
an antecedent debt" under section 547(b)(2).' ABC asserted that this el-
ement had not been met, because Chase & Sanborn's obligation to ABC
as a guarantor was contingent and had not matured at the time the pay-
ments in question were made. The Eleventh Circuit found this contention
"frivolous"'

1
2 and held that the word "debt" is to be interpreted broadly

under the Code to include claims that are "'unliquidated, unfixed, or

55. 904 F.2d 588 (11th Cir. 1990).
56. Id. at 591-92.
57. 11 U.S.C. § 548(a)(2) (1988). See infra notes 77-95 and accompanying text.
58. 904 F.2d at 592-93 (quoting 11 U.S.C. § 547(c)(1) (1988)).
59. 11 U.S.C. §§ 550(a)(1) and (b)(1) (1988).
60. 904 F.2d at 591-93.
61. Id. at 595 (quoting 11 U.S.C. § 547(b)(2) (1988)).
62. Id.
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contingent.' "6s Moreover, the court reasoned that payments made in an-
ticipatory satisfaction of a contingent debt to forestall "maturation"
could not logically be excluded from section 547(b)(2)."

ABC next urged the Eleventh Circuit to follow the bankruptcy court's
conclusion that Chase & Sanborn received "new value" within the mean-
ing of section 547(c)(1) in exchange for the payments.1 ABC alleged that
one form of new value was the partial release of Chase & Sanborn's guar-
anty obligation. The court again strongly disagreed with ABC and held
that "new value," which is defined in section 547(a)(2)," does not include
"credit toward an outstanding and nonavoidable account."'' The court
further reasoned that since payment on account of an antecedent debt is
one of the elements necessary for avoidance under section 547(b)(2), the
preference statute would be rendered a "tautological nullity" if the "new
value" exception of section 547(c)(1) included credit toward such debt."
ABC alleged that the second form of "new value" was comprised of the
rights of subrogation, reimbursement, indemnification, and contribution
that matured as a result of the payments by Chase & Sanborn. The Elev-
enth Circuit conceded that these rights had value, but the court disagreed
that they were new within-the meaning of section 547(c)(1).'9 The court
held that Chase & Sanborn had those rights, although contingent, by the
very execution of the guaranty.70 The court also observed that allowing
the maturation of such rights to satisfy the section 547(c)(1) exception
would disserve the policies of the preference statute because the exchange
of money for the preexisting right of reimbursement had the effect of de-
pleting the tangible assets of the estate. 71

The most sublime of the preference issues decided by the Eleventh Cir-
cuit was whether the payments, if avoidable under section 547, were re-
coverable from ABC under section 550. Section 550(a)(1) allows the trus-
tee to recover an avoided transfer from "the initial transferee of such

63. Id. (quoting In re Energy Cooperative, Inc., 832 F.2d 997, 1001 (7th Cir. 1987)) (em-
phasis omitted); see also the statutory definitions of "debt," 11 U.S.C. § 101(11) (1988), and
"claim," 11 U.S.C. § 101(4) (1988).

64. 904 F.2d at 595.
65. 11 U.S.C. 547(c)(1) provides: "The trustee may not avoid under this section a trans-

fer (1) to the extent that such a transfer was (A) intended by the debtor and the creditor to
... be a contemporaneous exchange for new value given to the debtor."
66. 11 U.S.C. § 547(a)(2) (1988).
67. 904 F.2d at 595-96.
68. Id.
69. Id. at 597.
70. Id.
71. Id. The Eleventh Circuit rejected any contrary implication in LaRosa v. Crosby &

Son Towing, Inc. (In re Dick Henley, Inc.), 38 Bankr. 210 (Bankr. M.D. La. 1984), and
Cooley v. General Elevator Corp. (In re Advanced Contractors), 44 Bankr. 239 (Bankr. M.D.
Fla. 1984). 904 F.2d at 596.
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transfer or the entity for whose benefit such transfer was made."', The
trustee's ability to recover from "any immediate or mediate transferee of
such initial transferee" under section 550(a)(2)", however, is limited. To
try and fall under section 550(a)(2), ABC argued that Duque, rather than
the bank, was the initial transferee of the payments made by Chase &
Sanborn. The Eleventh Circuit rejected that argument, pointing out that
the transfers-one by check and one by wire transfer-were made by
Chase & Sanborn to ABC as the initial transferee with instructions to
apply the funds to Duque's twenty-two million dollar note. The Eleventh
Circuit held, therefore, that the transfers were both voidable and recover-
able from ABC.7

The Eleventh Circuit noted that a different result may occur when the
debtor lacks sufficient control over the funds to deem the payments
transfers of "property of the debtor" within the meaning of section
547(b).75 The court also envisioned a different result when the transferee
receives funds as a mere conduit and has no control over the funds.76 The
court found that neither of these special circumstances were present in
the case at bar since Chase & Sanborn's payments to ABC were for the
express purpose of paying off part of Duque's debt.77

B. Fraudulent Transfers

In General Electric Credit Corp. v. Murphy (In re Rodriguez),' the
Eleventh Circuit considered an appeal that involved the Chapter 7 cases
of Duque and an affiliated corporation, Domino Investments, Inc., which
raised the issue of whether payments by a corporate debtor on account of
the debt of its subsidiary are fraudulent transfers under section 548(a).
The bankruptcy court and the district court held that the transfers were
avoidable, and the Eleventh Circuit affirmed."

Domino was a holding company for the assets of Duque, its sole share-
holder. Among Domino's other assets was all the stock of a subsidiary,
International Aviation Investment, Inc. International's only asset was a

72. 11 U.S.C. § 550(a)(1) (1988).
73. 11 U.S.C. § 550(a)(2) (1988). An "immediate or mediate transferee" of the "initial

transferee" is not liable to the trustee if such transferee "takes for value ... and without
-knowledge of the voidability of the transfer avoided." 11 U.S.C. § 550(b)(1) (1988).

74. 904 F.2d at 600.
75. Id. at 598-99 (analyzing Nordberg v. Sanchez (In re Chase & Sanborn Corp.), 813

F.2d 1177 (11th Cir. 1987)).
76. Id. (analyzing Nordberg v. Societe Generale (In re Chase & Sanborn Corp.), 848 F.2d

1196 (11th Cir. 1988)).
77. Id. at 600.,
78. 895 F.2d 725 (11th Cir. 1990).
79.' Id. at 727.
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jet aircraft financed by a loan of $1,175,000 from General Electric Credit
Corporation ("GECC"). The aircraft was used by Duque and the person-
nel of his coffee companies, but International did not collect any fees for
use of the aircraft. After International serviced the loan for two years,
Domino assumed the loan and made payments to GECC for ten months
totaling $172,114. The loan subsequently went into default, and the re-
possession and resale of the aircraft left GECC with a deficiency exceed-
ing half a million dollars s0

The Chapter 7 trustee for Domino filed a complaint against GECC to
recover the sum of $172,114. The only element in dispute under section
548(a) was whether Domino received "reasonably equivalent value"' for
the ten payments made on International's behalf. GECC alleged three
different ways in which Domino received indirect or direct benefits from
the payments against the aircraft loan.$'

First, GECC contended that Domino indirectly received "reasonably
equivalent value" for the payments to GECC because the payments ena-
bled Domino's subsidiary, International, to make use of the $1,175,644
loan. 8 The Eleventh Circuit found this argument "unrealistic" because
International had already expended the proceeds of the loan from GECC
to purchase the aircraft at the time Domino made the payments in ques-
tion.6' The court held that the only benefits received by International
were a reduction of GECC's deficiency claim and a postponement of the
repossession of the aircraft0s The court reasoned that such benefits to
International would constitute "reasonably equivalent value" in the
fraudulent conveyance analysis only if they equated to "an 'economic
benefit' upon Domino such that its net worth was preserved by the pay-
ments."80 The court further noted that since a corporation is generally
not responsible for the debts of its subsidiary, 7 Domino received no ben-
efit from reduction of the debt of International."

Second, GECC contended that Domino benefitted from use of the air-
craft. 9 However, the record on appeal contained no factual finding that
Domino ever actually used the aircraft, and the Eleventh Circuit hinted

80. Id. at 726.
81. 11 U.S.C. § 548(a)(2) (1988)).
82. 895 F.2d at 727-29.
83. Id. at 727.
84. Id. at 728.
85. Id.
86. Id. (quoting Rubin v. Manufacturer's Hanover Trust Co., 661 F.2d 979, 987 (2nd Cir.

1981)).
87. Id. (citing 1 W. FLETCHER, CYCLOPEDIA OF CORPORATION § 14 (1983)).
88. Id.
89. Id.
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that a shell corporation is not capable of deriving a benefit from the use
of an airplane.'0

Third, GECC urged the court to pierce International's corporate veil
and conclude that Domino's partial payment of the indebtedness to
GECC directly benefitted Domino. 1 The Eleventh Circuit, however, con-
cluded that the "instrumentality" doctrine did not apply because Domino
neither had control over International nor harmed GECC." The court de-
termined that the common indicia of control between Domino and Inter-
national, such as shared officers or intermingling of funds, were not pre-
sent.'9 Finally, the court held that GECC did not rely or have reason to
rely upon the assets of Domino to secure repayment of the loan."' The
court stated that "there was no. evidence of inequity or injustice that
would justify piercing International's corporate veil."" The Eleventh Cir-
cuit concluded that the payments drained assets otherwise available to
Domino's creditors, and hence the payments were avoidable under section
548(a)(2).9

The Eleventh Circuit addressed another issue under section 548 in the
Chase & Sanborn bankruptcy case. One df the issues raised in Nordberg
v. Arab Banking Corp. (In re Chase & Sanborn Corp.)" was whether the
guaranty by Chase & Sanborn of a twenty-two million dollar loan from
Arab Banking Corp. ("ABC") to Duque was a fraudulent transfer. In con-
sideration for its guaranty, Chase & Sanborn Corp. received $369,288 in
loan proceeds. Within one year of its Chapter 11 filing, Chase & Sanborn
made four payments to ABC totaling $3,968,194 on Duque's loan. Paul C.
Nordberg, the creditor trustee for Chase & Sanborn, attempted to recover
the payments as fraudulent transfers. The creditor trustee argued that
the $369,288 received by Chase & Sanborn in loan proceeds was not "rea-
sonably equivalent value" in comparison to either the twenty-two million
dollar loan guaranteed by Chase & Sanborn or the $3,968,194 actually
paid pursuant to the guaranty.",

The creditor trustee unsuccessfully advocated this argument from the
bankruptcy court through the court of appeals. The Eleventh Circuit de-
termined that the issue of fairness of consideration is "largely a question
of fact" which the trial court must be allowed "considerable latitude to

90. Id.
91. Id.
92. Id. at 728-29.
93. Id. at 729.
94. Id.
95. Id.
96. Id.
97. 904 F.2d 588 (11th Cir. 1990). See supra notes 55-77 and accompanying text.
98. 904 F.2d at 591-94.
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decide."" The court stated that "it is well established that a contingent
liability cannot be valued at its potential face amount; rather, 'it is neces-
sary to discount it by the probability that the contingency will occur and
the liability will become real.' ,,0 The court determined that since the
loan was fully secured by stock pledged by Duque and coguaranteed by
three other related entities, the loan proceeds paid to Chase & Sanborn
constituted "a reasonably discounted equivalent to Chase & Sanborn's
contingent liability. 101

IV. CLAIMS AGAINST THE ESTATE

A. Procedure for Objection to Allowance and Valuation of Secured
Claims

A secured creditor in a Chapter 13 case is entitled to notice in accor-
dance with Bankruptcy Rule 3007 before its claim can be disallowed or its
lien voided. 02 The confirmation hearing provides no exception to this
rule. In Foremost Financial Services Corp. v. White (In re White)' 03 the
bankruptcy court, in connection with a hearing on confirmation of the
debtor's amended Chapter 13 plan, considered on its own initiative the
validity of a lien against the debtor's mobile home. Although the creditor
had timely filed a proof of claim for the principal balance due with an
attached copy of the retail installment contract and security agreement,
the bankruptcy court found the documents were illegible and omitted the
creditor from the list of secured and priority claimants set forth in the
order confirming the Chapter 13 plan.'"

The creditor filed a motion for reconsideration more than two months
after the confirmation order was entered. The bankruptcy court denied
the creditor's motion. The creditor was further frustrated when his ap-
peal to the district court was dismissed on the ground that the motion for
reconsideration was not filed within ten days following the entry of the
confirmation order as required by rule 9023.106 The district court also re-
jected the merits of the creditor's appeal concerning its lien rights. 1"6 The

99. Id. at 593 (quoting Mayo v. Pioneer Bank & Trust Co., 270 F.2d 823, 829-30 (5th
Cir. 1959), cert. denied, 362 U.S. 962 (1960)).

100. Id. at 594 (quoting In re Xonics Photochemical, Inc., 841 F.2d 198, 200 (7th Cir.
1988)).

101. Id. at 595.
102. BANK& R, 3007.
103. 908 F.2d 691 (lth Cir. 1990).
104. Id. at 692-93.
105. Id. at 692 n.1. See BANKR. R. 9023 which makes FED. R. Civ. P. 59 applicable in

bankruptcy cases, except as provided in BANKR. R. 3008.
106. 908F.2d at 693.
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creditor finally obtained relief from the Eleventh Circuit, which found
that the bankruptcy court committed a reversible procedural error when
it voided the creditor's lien.1 '

The Eleventh Circuit held that section 502(a) of the Code and Bank-
ruptcy Rule 3007 are "mandatory and dispositive" of the issues. 08 Sec-
tion 502(a) provides that a duly-filed proof of claim "is deemed allowed,
unless a party in interest. . . objects,"'"' and rule 3007 requires notice to
a creditor at least thirty days prior to a hearing on an objection to its
claim. 10 The bankruptcy court apparently found that sufficient notice
was given to the secured creditor through the general notice of the confir-
mation hearing which paraphrased section 506(a).1' Section 506(a) pro-
vides that the value of a secured creditor's interest in the estate "shall be
determined.., in conjunction with any hearing... on a plan affecting
such creditor's interest."'1 The Eleventh Circuit held, however, that the
general language contained in the notice of the confirmation hearing con-
cerning determination of allowed secured claims or secured portions of
allowed claims was an inadequate substitute for the requirements of rule
3007.11s

The Eleventh Circuit concluded that the creditor in White was
prejudiced by the absence of any objection to its claim and the fact that
no notice had been given to the creditor other than the general notice of
the confirmation hearing."' The court further concluded that the creditor
was prejudiced by the bankruptcy court's failure to make a specific ruling
in the order of confirmation denying the creditor's secured status." 5. The
court excused the creditor for failing to file a notice of appeal within ten
days after entry of the confirmation order. The court based this decision
on the creditor's justifiable reliance that the bankruptcy court would fol-
low required notice procedures and upon the other prejudices created by
the lower courts."6 The Eleventh Circuit held that "[t]he relief to which

107. Id. at 695.
108. Id. at 694.
109. 11 U.S.C. § 502(a) (1988).
110. BANKS. R. 3007.
111. 908 F.2d at 693. The notice of the confirmation hearing stated that: "During this

confirmation hearing, the Court may on it's [sic] own motion receive evidence of the value of
collateral and determine allowed secured claims or secured portions of allowed claims
...." Id. at 693 n.4.

112. Id. at 693 (quoting 11 U.S.C. § 506(a) (1988)).
113. Id.
114. Id.
115. Id.
116. Id. at 694. The court invoked the doctrine of "unique circumstances" which may be

applicable even when there has not been a denial of due process.
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[the creditor] is entitled is to have its appeal time begin to -run from a
procedurally proper and specific adjudication of its claim." 117

In re White was reversed and remanded. The- Eleventh Circuit stated
that the burden lies with a party in interest to put a claim in dispute by
filing an objection, and *that absent an objection with notice sufficient to
permit the creditor to clarify or supplement its documentary evidence,
the voiding of the creditor's security interest was erroneous.1 8

In a parallel case, Green Tree Acceptance, Inc. v. Calvert (In re Cal-
vert),"' the Eleventh Circuit ruled that the bankruptcy court could not
determine the extent of a creditor's secured claim under section 506(a) in
the context of a Chapter 13 confirmation hearing unless notice was given
in accordance with Bankruptcy Rule 3012.120 The creditor had a lien on
the debtor's mobile home and filed a secured claim. When the case first
came'before the bankruptcy court for confirmation, the hearing notice
provided that "the Court may on it's [sic] own motion receive evidence of
the value of collateral and determine allowed secured claims or secured
portions of allowed claims," 21 Confirmation of the original plan was de-
nied for noncompliance with section 1322,122 but the bankruptcy court
nonetheless 'considered the creditor's claim sua sponte and ruled that the
security interest had not been perfected. The debtors then filed an.
amended plan to cure the legal deficiencies. The amended plan provided
for no payment to the holder of the lien on their mobile home. The credi-
tor objected to the amended plan and filed an amended proof of claim
attaching evidence of the perfection of its security interest.13

The bankruptcy court held a confirmation hearing to review the
amended plan. Notice of the hearing contained no reference to valuation
of collateral or determination of allowed secured claims. Yet, the bank-
ruptcy court took evidence on the value 'of the mobile home and accepted
the valuation of $7,000 asserted by the debtors. The bankruptcy court
confirmed the amended plan and allowed the creditor a secured claim to
the extent of $7,000. The district court affirmed.12" As in White, however,
the Eleventh Circuit found reversible error in the procedures followed by
the bankruptcy court.'

117. Id.
118. Id. at 694-95.
119. 907 F.2d 1069 (11th Cir. 1990).
120. Id. at 1071-72 (citing 11 U.S.C. § 506(a) (1988) and BANKR. R. 3012).
121. Id. at 1070.
122. 11 U.S.C. § 1322 (1988).
123. 907 F.2d at 1070.
124. Id. at 1070-71.
125. Id. at 1072.
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The Eleventh Circuit determined that the procedural framework for
valuing collateral under section 506(a) is found in Bankruptcy Rule
3012.120 The court held that rule 3012 allows the bankruptcy court to
value the secured portion of a claim "'on motion of any party in interest
and after a hearing on notice to the holder of the secured claim.' "1127 The
rule requires that specific notice be given before the bankruptcy court
may determine the extent to which a claim is secured. 12 The court ex-
pressly stated that valuation may be determined in conjunction with con-
firmation of the plan, but the notice must conform to rule 3012."50 The
Eleventh Circuit held that a general notice to all creditors that the bank-
ruptcy court might consider valuation at the confirmation hearing is not
sufficiently specific to satisfy rule 3012.130

B. Miscellaneous Issues Related to Secured Claims and Executory
Contracts

Section 506(b) of the Code enables an oversecured creditor to recover
postpetition interest, as provided in its agreement with the debtor, up to
the value of the collateral."13 In Equitable Life Assurance Society v. Sub-
lett (In re Sublett),131 the bankruptcy court disallowed the request for
postpetition interest by a creditor whose claim was apparently over-
secured. The bankruptcy court's ruling was based on a 1946 Supreme
Court case, Vanston Bondholders Protective Committee v. Green.'8 The
district court upheld this aspect of the bankruptcy court's decision, but
the court of appeals reversed.'" The court held that equitable considera-
tions could not be invoked to disallow postpetition interest where the
oversecured claim fell within the parameters of section 506(b).13'

The Eleventh Circuit clarified that Vanston has been superseded by
the enactment of the Code.18  The court recognized that the bankruptcy

126. Id.
127. Id. (quoting BANKR. R. 3012) (emphasis omitted).
128. BANKR. R. 3012.
129. 907 F.2d at 1072.
130. Id.
131. 11 U.S.C. § 506(b) (1988) provides:

To the extent that an allowed secured claim is secured by property the value of
which, after any recovery under subsection (c) of this section, is greater than the
amount of such claim, there shall be allowed to the holder of such claim, interest
on such claim, and any reasonable fees, costs, or charges provided for under the
agreement under which such claim arose.

132. 895 F.2d 1381 (11th Cir. 1990).
133. 329 U.S. 156 (1946); 895 F.2d at 1385.
134. 895 F.2d at 1385-86.
135. Id. at 1386.
136. id. at 1385.
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court must exercise equitable powers "within the confines of the Bank-
ruptcy Code. 137 The court remanded the case for further factual findings
on whether the claim was in fact oversecured and whether the agreement
giving rise to the secured claim contained a provision for interest.3 8 The
Eleventh Circuit determined that, even if the requirements of section
506(b) were not met, the creditor was entitled to postpetition interest if
the estate was solvent."8' The court ruled, therefore, that the question of
solvency was another issue to be examined on remand.140

The creditor in First National Bank of Atlanta v. Willis (In re
Jones)' had a security interest in a whole life insurance policy covering
the debtor. The question before the Eleventh Circuit was whether the
creditor's security interest extended to the postpetition increase in the
cash surrender value of the life insurance policy. The bankruptcy and dis-
trict courts both rejected the creditor's argument that the postpetition
increase was subject to the creditor's lien.1 43 In a case of first impression
within the circuit, the court of appeals affirmed the district court." 8

The debtor filed a Chapter 11 petition on May 7, 1986. At the time of
the Chapter 11 filing, the life insurance policy in which the secured credi-
tor held an assignment had a cash surrender value of $5,917.53. Monthly
premium payments were continued by the debtor's wife and son from
their own separate property. The case was converted to Chapter 7 on
September 29, 1987. By the time of conversion the cash surrender value
had climbed to $21,429.27. The $15,574.74 increase in the cash surrender
value that occurred while the Chapter 11 was pending was the subject of
a dispute between the secured creditor and the Chapter 7 trustee."'

The Eleventh Circuit determined that the controlling section was
552(a). Section 552(a) provides that "'property acquired by the estate or
by the debtor after the commencement of the case'" is not subject to a
prepetition security agreement.' 45 The Eleventh Circuit adopted the rea-
soning of the bankruptcy court, which analogized the postpetition in-
crease in the cash surrender value of the life insurance policy to deposits
in a bank account or generation of accounts receivable after the bank-
ruptcy filing.146 The court found that the postpetition increase of the cash

137. Id. at 1385-86 (quoting Norwest Bank Worthington v. Ahlers, 485 U.S. 197, 206
(1988)).

138. Id. at 1386-87.
139. Id. at 1386.
140. Id. at 1386-87.
141. 908 F.2d 859 (11th Cir. 1990).
142. Id. at 859.
143. Id. at 861.
144. Id. at 859-60.
145. Id. at 860 (quoting 11 U.S.C. § 552(a) (1988)).
146. Id. at 861.
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surrender value of the insurance policy was not "'proceeds, product, off-
spring,.rents, or profits'" within the meaning of section 552(b), " 7 which
delineates the exceptions to the general rule of section 552(a) 4 8 The
court held, therefore, that the enhancement of the value of the life insur-
ance policy after the bankruptcy filing was beyond the secured creditor's
reach. 

1 "
A recurring subject of litigation in bankruptcy cases is the distinction

between a lease and a security agreement under Article 9 of the Uniform
Commercial Code when a contract, styled as a leases contains a purchase
option at the end of the term. The Eleventh Circuit decided in the nar-
row instance of a lease financed through tax-exempt bonds issued by an
Industrial Development Board ("IDB") under Alabama Code section 11-
54-118 that the precedents construing the typical lease/security interest
dichotomy in transactions between two private parties are not applicable.

In Shelby Motel Group, Inc. v. First Alabama Bank (In re Shelby
Motel Group, Inc.),'" the debtor took possession of a motel facility com-
prised of real and personal property through a lease with the IDB under
Alabama Code section 11-54-1. The IDB sought a declaration from the
bankruptcy court that the contract was a true lease. The lease gave the
debtor the right to purchase the property for nominal or no consideration
upon full payment of the bonds and related charges. The debtor argued
that this agreement was conclusive evidence that the contract was a dis-
guised mortgage. Both the bankruptcy court and district court concluded
that the contract was a true lease. ss The Eleventh Circuit affirmed. 15s

The Eleventh Circuit found that its prior decision in Martin Bros.
Toolmakers, Inc. v. Industrial Development Board (In re Martin Bros.
Toolmakers, Inc.), ' construing the same Alabama Statute, was control-
ling.188 In Martin the court ruled that a lease of manufacturing facilities
whose construction was financed through tax-exempt bonds issued by the
IDB was a true lease rather than a security arrangement.150 The court in
Martin offered several unique factors regarding transactions with IDB to
support its conclusion: first, the IDB represented public interests; second,
the IDB played an active role in the transaction and was not merely a
straw party; third, the tax-exempt features of the bond issue would be

147. Id. (quoting 11 U.S.C. § 552(b) (1988)) (emphasis omitted).
148. Id. (citing 11 U.S.C. § 552(a) (1988)).
149. Id.
150. ALA. CODE § 11-54-1 (1989).
151. 914 F.2d 227 (11th Cir. 1990).
152. Id. at 227-28.
153. Id. at 228.
154. 796 F.2d 1435 (11th Cir. 1986).
155. 914 F.2d at 227-28.
156. 796 F.2d at 1436.
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lost if the transaction was characterized as a mortgage; fourth, having en-
joyed the tax advantages of the transaction, the debtor was estopped
from challenging its structure.151

The debtor in Shelby argued that Martin was distinguishable because
the Martin lease did not contain a comparable purchase option."1 8 With
little discussion, the Eleventh Circuit rejected the debtor's attempt to
distinguish Martin.11 The court held that the policy grounds set forth in
Martin were sufficient to justify the conclusion that the Shelby contract
was a true lease, but the court noted that its holding was limited to lease
contracts originating under the Alabama statute.' 6'

C. Setoff

Charter Crude Oil Co. b. Exxon Co., U.S.A. (In re Charter Co.)161 in-
volved a specialized setoff question of particular interest to the oil indus-
try. Charter Crude Oil Company ("CCOC") and Exxon Company, U.S.A.
entered into three purchase and sale contracts for crude oil. Exxon was
the purchaser under two of the contracts and CCOC was the purchaser
under the third. The contracts were tied together by a "net settlement
agreement" under which all amounts were netted monthly so that a single
cash payment was made each month by the indebted party. After CCOC
and its affiliates filed for Chapter 11 relief, an adversary proceeding was
commenced to collect amounts due from Exxon.162

Following a trial in the bankruptcy court, proposed findings of fact and
conclusions of law were submitted to the district court. Despite the "net
settlement agreement" defining the obligations of the parties under the
three purchase and sale contracts, the bankruptcy court recommended
that CCOC recover $1,670,842.61 from Exxon as the gross amount due
under the two contracts in which CCOC was the seller. The bankruptcy
court also recommended that Exxon be relegated to the status of an un-
secured creditor with a claim totaling $1,431,173.53 for the amounts due
Exxon from its sales to CCOC. The district court adopted these recom-
mendations and refused to permit Exxon to offset its claim against the
amounts owed to CCOC on the ground that a setoff would violate the
automatic stay.161

157. Id. at 1440-41.
158. 914 F.2d at 227-28.
159. Id. at 228.
160. Id.
161. 913 F.2d 1575 (11th Cir. 1990).
162. Id. at 1576-77.
163. Id. at 1578.
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Exxon appealed from the denial of its right of setoff under the "net
settlement agreement," and the Eleventh Circuit reversed.'" The court
was not at all troubled by the automatic stay. It simply looked to the
express terms of the contract, which obligated Exxon to pay only the net
balance of the parties' respective invoices on a monthly basis.1" The
Eleventh Circuit held that Exxon was authorized by the "net settlement
agreement" to offset the amounts due from CCOC against its indebted-
ness to CCOC. '

D. Taxes

The Eleventh Circuit applied settled law relating to the liability of a
corporate officer for unpaid federal withholding taxes under Internal Rev-
enue Code ("IRC") section 6672107 in Smith v. United States.1" Smith,
the founder, controlling stockholder, and president of Smith Plumbing &
Heating, Inc. ("SPH"), was assessed $40,963 for unpaid withholding taxes
arising from the payroll of SPH. Smith paid the assessment and sued the
Internal Revenue Service ("IRS") for a refund. The district court di-
rected a verdict for the IRS on the issue of whether Smith was a "respon-
sible person"' " within the meaning of section 6672, but refused to direct
a verdict on the issue of whether nonpayment of the trust fund taxes was
"willful" on Smith's part. The jury returned a verdict for Smith in the
amount of $51,855 plus interest, and the district court denied the motion
by the IRS for a judgment notwithstanding the verdict.170 The IRS ap-
pealed the adverse rulings to the Eleventh Circuit, where Smith's good
fortune came to an end.17'

The Eleventh Circuit reversed the district court, finding its failure to
direct a verdict on the willfulness element reversible error."'2 The court
defined willfulness in the following terms: "The willfulness requirement
of section 6672 is satisfied if there is evidence that the responsible officer
had knowledge of payments to other creditors after he was aware of the

164. Id. at 1579-80.
165. Id.
166. Id. at 1580.
167. 26 U.S.C. § 6672 (1988).
168. 894 F.2d 1549 (11th Cir. 1990).
169. Id. at 1552. I.R.C. § 6671 "applies to any officer who is responsible for decisions

regarding any portion of the collection, accounting for, or paying over of withholding taxes."
894 F.2d at 1553. The definition of "responsible person" is generally applied broadly by the
courts. Id.

170. 894 F.2d at 1551-52.
171. Id. at 1552.
172. Id. at 1554.
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failure to remit withholding taxes."1 8 Once. an individual is deemed a
"responsible person," the burden is shifted to that individual to disprove
the willfulness element. 74 Based on the record from the trial, the Elev-
enth Circuit concluded that no reasonable jury could have found that
Smith carried this burden, and the motion by the IRS for a directed ver-
dict should have been granted.176

Although Smith was advised by his accountant that payment to the
IRS of the past-due withholding taxes might be avoided as a preference,
this afforded Smith no defense.17 In addition, the court found no merit
to Smith's argument that he should not be held liable because SPH had
sufficient funds on hand at the time of its bankruptcy filing to pay the
withholding taxes. 7 The final question addressed by the court was
whether the bankruptcy filing by SPH insulated Smith from liability. Al-
though the plan in the SPH case was confirmed and the IRS agreed
under the plan to collect less than the full amount of the unpaid with-
holding taxes, those facts were held not to bar the IRS from proceeding
directly against Smith. 1 7

The Eleventh Circuit decided in Smith v. United States (In re
Holywell Corp.)17

9 that a liquidating Chapter 11 trustee was not required
by the IRC to file income tax returns or pay federal income taxes. The
bankruptcy proceedings involved a group of affiliated debtors, including
two partnerships, two corporations and an individual, engaged in the de-
velopment of an office building and hotel complex in Miami, Florida. The
lender holding the construction mortgage obtained confirmation of a plan
of liquidation which called for consolidation of the debtors' estates, estab-
lishment of a liquidating trust, and appointment of a liquidating trustee.
Certain property of one of the corporate debtors was sold prior to confir-
mation at a gain resulting in an income tax liability, including interest
and penalties, totalling $264,309. The office and hotel complex in Miami

173. Id. at 1553. The willfulness element is also met "if the responsible officer shows a
'reckless disregard of a known or'obvious risk that trust funds may not be remitted to the
government .... "' Id. at 1554 n.5 (quoting Thibodeau v. United States, 828 F.2d 1499,
1505 (11th Cir. 1987)).

174. Id. at 1553.
175. Id. at 1554.
176. Id. The court noted that the accountant never advised Smith that the money de-

ducted from employees' payroll checks could be used to pay creditors other than the IRS.
Id. Because that issue was not before it, the court did not state what effect, if any, such
erroneous professional advice might have on a "responsible person's" liability.

177. Id.
178. Id. at 1554-55. Cf. United States v. Huckabee Auto Co., 783 F.2d 1546 (11th Cir.

1986) (IRS could not be stayed from collecting a penalty under I.R.C. § 6672 from the
debtor corporation's president even though the Chapter 11 plan proposed to pay the taxes
in full).

179. 911 F.2d 1539 (llth Cir. 1990).
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was expected to be sold postconfirmation and the proceeds distributed by
the liquidating trustee. The plan was silent on the liquidating trustee's
responsibility for filing tax returns and paying taxes. The liquidating
trustee filed a declaratory judgment action in the bankruptcy court to
obtain clarification. of his duties regarding taxes, naming as defendants
the debtors, the proponent of the confirmed plan, and the government.180

The government and the debtors appealed bankruptcy and district
court rulings in favor of the liquidating trustee to the Eleventh Circuit.
The court first looked to the terms of the confirmed plan to determine
the liquidating trustee's responsibility to pay the capital gains tax arising
from the preconfirmation sales. Postpetition income taxes, including taxes
arising from capital gains, are generally accepted as administrative ex-
penses in the bankruptcy case under section 503 of the Code,181 and the
plan contained a provision for payment of administrative expenses. The
government, however, failed to timely file a claim for administrative ex-
penses prior to confirmation and thus was time barred from collecting the
taxes that accrued preconfirmation.' 82

The liquidating trustee also had no liability under the plan for pay-
ment of postconfirmation taxes. Income taxes from gains realized on post-
confirmation sales were not recoverable as administrative expenses to be
paid under the plan, but rather were the responsibility of the reorganized
debtor.18' Although the plan authorized the liquidating trustee to pay the
expenses of administering the trust from trust assets, the court con-
cluded, without any meaningful analysis, that the postconfirmation taxes
did not constitute expenses of administering the trust.""4

The government and the debtor next argued that sections 6012(b)(3),
(4) and 6151 of the IRC185 compelled the liquidating trustee to both file
returns and pay taxes. Subsections (3) and (4), respectively, of section

180. Id. at 1541-42.
181. 11 U.S.C. § 503 (1988).
182. 911 F.2d at 1544.
183. Id.
184. Id. at 1545.
185. 26 U.S.C. §§ 6012(b)(3), (4) and 6151 (1988). Sections 6012(b)(3), (4) state:

(3) In a case where a receiver, trustee in a case under title 11 of the United States
Code, or assignee, by order of a court of competent jurisdiction, by operation of
law or otherwise, has possession of -or holds title to all or substantially all the"
property or business of a corporation, whether or not such property or business is
being operated, such receiver, trustee, or assignee shall make the return of income
for such corporation in the same manner and form as corporations are required to
make such returns.
(4) Returns of an estate . . . of an individual under chapter . . .11 of title 11 of
the United States Code shall be made by the fiduciary thereof.

26 U.S.C. § 6012(b)(3), (4) (1988). Section 6151 states: "(a) .. .[W]hen a return of tax is
required under this title or regulations, the person required to make such return shall, with-
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6012(b) of the IRC require tax returns to be filed by the "trustee in a case
under title 11" involving a corporate debtor 1" and the "fiduciary" in the
case of an individual debtor.''7 Section 6151 imposes the duty to pay
taxes on the trustee or fiduciary filing the return."" The Eleventh Circuit
held that these provisions did not apply to the liquidating trustee: first,
the liquidating trustee was a contract trustee appointed under a plan to
perform "limited and essentially ministerial duties" and, accordingly, was
not a trustee under title 11 as contemplated in section 6012; and second,
the liquidating trustee's nondiscretionary duties of distributing funds
from the liquidating trust pursuant to the plan made him more akin to a
disbursing agent than a trustee or fiduciary.6 9

The court stated that if Congress had intended the IRC sections to ap-
ply to all trustees without regard to their functions, the statute could
have so provided.' 90 Accordingly, the lower court rulings in favor of the
liquidating trustee were affirmed. 91 Judge Cox dissented on the ground
that the liquidating trustee came within the ambit oftsection 6012(b)(3)
and (4) of the IRC and thus was required to pay taxes under section
6151.192

E. Equitable Subordination

In Allied Eastern States Maintenance Corp. v. Miller (In re Lemco
Gypsum, Inc.),'9 the Eleventh Circuit applied settled law on equitable
subordination to insider claims. L. E. Miller, Jr. and his four sons were
the sole stockholders, officers, and directors of Lemco Gypsum, Inc., a
company engaged in the business of converting calcium sulfate industrial
waste into gypsum briquettes. The business was financed by a $200,000
capital investment, a $400,000 loan from the Millers, and a three million
dollar issue of industrial revenue bonds secured by the fixed assets of
Lemco. The bond issue was personally guaranteed by the Millers, and
their guaranty was backed by a pledge of a note receivable. Lemco's oper-
ations were never profitable, and Lemco ceased operations in December

out assessment or notice and demand from the Secretary, pay-such tax to the internal reve-
nue officer with whom the return is filed .... " Id. § 6151.

186. Id. § 6012(b)(3).
187. Id. § 6012(b)(4).
188. Id. § 6151.
189. 911 F.2d at 1546. Instructive to the court's analysis was In re Allen Wood Steel Co.,

7 Bankr. 697 (Bankr. E.D. Pa. 1980), a case decided under the Bankruptcy Act holding that
I.R.C. § 6012 was not applicable to a disbursing agent. 911 F.2d at 1546.

190. 911 F.2d at 1545.
191. Id. at 1546.
192. Id. at 1546-47 (Cox, J., dissenting).
193. 911 F.2d 1553 (11th Cir. 1990).
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of 1985. The corporation filed a voluntary bankruptcy petition the follow-
ing year.'"

The Millers filed three different types of claims in the bankruptcy case.
First, the Millers personally paid the balance due of $1,369,890.72 on
their guarantees of the bond issue and asserted a secured claim by subro-
gation to the rights of the bond holder. Second, the Millers paid $30,000
after the bankruptcy filing to settle a judgment of $131,945.51 against two
of the Millers, individually, and Lemco. The Millers took an assignment
of the judgment and asserted a judgment claim against the estate for the
entire $131,945.51. Third, the Millers filed a $400,000 claim for their ini-
tial start-up loan to Lemco. Three of Lemco's unsecured creditors com-
menced an adversary proceeding to subordinate the Millers' claims, and
the Chapter 7 trustee later joined the action on behalf of the creditors.
Both the bankruptcy and district courts held that the first two claims
should be subordinated in full to the claims of unsecured creditors, while
the courts agreed that the start-up loan was not subject to
subordination.19

The statutory authority for equitable subordination is section 510(c) of
the Code,191 and the elements of equitable subordination derived from
long-standing case law are: "(1) The claimant must have engaged in some
type of inequitable conduct, (2) The misconduct must have resulted in
injury to the creditors or conferred an unfair advantage on the claimant,
(3) Subordination of the claim must not be inconsistent with the provi-
sions of the Bankruptcy Act." 1 "The inequitable conduct need not be
related to the acquisition or assertion of the claim," and subordination
should only be ordered to the extent necessary "to offset the harm suf-
fered by the bankrupt and its creditors on account of that conduct."1

Two 'additional rules apply to "insiders" as that term is defined in section
101(30)(B):19 first, the insider must prove the "good faith and fairness of
its dealings with the debtor"; 00 and second, the insider's dealings with
the debtor are subject to "special scrutiny.1211 The bankruptcy court
cited several instances of bad faith, such as Lemco's business dealings
with companies affiliated with the Millers; the increase of Frank Miller's
salary as plant supervisor from $14,000 to $25,000 per year during the
slide into bankruptcy; *the efforts by Frank Miller to forestall creditors

194. Id. at 1555-56.
195. Id. at 1556.
196. 11 U.S.C. § 510(c) (1988).
197. 911 F.2d at 1556 (quoting In re Mobile Steel, 563 F.2d 692, 700 (5th Cir. 1977)).
198. Id.
199. 11 U.S.C. § 101(30)(B) (1988).
200. 911 F.2d at 1557.
201. Id.
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from pursuing legal action against Lemco; and the payment of the bond
guarantees and settlement of the judgment near the time of the bank-
ruptcy filing, which had the effect of strengthening the Millers' claims.2°0

In spite of these findings, the Eleventh Circuit concluded that the Mill-
ers demonstrated good faith and fairness in their dealings with Lemco,
except as to settlement and assignment of the judgment. The transactions
between Lemco and the Miller affiliates were all on terms favorable to
Lemco. The evidence showed that in effecting the transactions the Millers
were sincerely motivated by a desire to refinance Lemco, and their actions
were not generally self-serving. 03 Accordingly, the court found no reason
to subordinate the secured claim for payment of the bond.2" A caveat to
equitable subordination is the objective "'not to discourage the most in-
terested in a corporation from attempting to salvage it through an infu-
sion of capital."'"," The claim based on the assigned judgment, however,
was properly subordinated for all but $30,000, the amount actually paid
by the Millers to the judgment creditor.2" Subordination to this extent
was deemed appropriate to offset the harm suffered by Lemco's creditors
on account of the Millers' self-interested conduct in taking an assignment
of the judgment. 07 Senior Judge Morgan dissented from the decision on
the ground that the court should not have substituted its own judgment
on the Millers' good faith for the judgment of the bankruptcy court ab-
sent clear error.208

The court briefly addressed equitable subordination in Olympia &
York Florida Equity Corp. v. Bank of New York (In re Holywell
Corp.).'" A joint venture comprised of a corporation, Olympia & York
Florida Equity Corp., and Theodore B. Gould, one of the related debtors,
leased furniture, fixtures, and equipment to another debtor, the Miami
Center Limited Partnership ("MCLP"), for use in the Miami Center Pro-
ject, a luxury office, hotel, and parking development in downtown Miami.
MCLP's failure to remit payments under the lease resulted in a claim by
the joint venture against MCLP for $14,417,679. Under the Chapter 11
plan proposed by the construction mortgage holder and approved by the
bankruptcy court, the rent claim of the joint venture was separately clas-
sified. The plan provided for payment to the joint venture after adminis-

202. Id.
203. Id.
204. Id. The secured claim only had a value of $200,000, the amount of the proceeds

realized upon the liquidation of Lewco's physical assets. Id. at 1556.
205. Id. at 1557 (quoting In re Mobile Steel, 563 F.2d 692, 701 (5th Cir. 1977)).
206. Id. at 1558.
207. Id.
208. Id. (Morgan, J., dissenting).
209. 913 F.2d 873 (llth Cir. 1990).
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trative claims, tax claims, secured claims, and unsecured claims held by
creditors not affiliated with the debtors, but prior to the claims of credi-
tors affiliated with Gould and the claims of the debtors themselves.2 10

The Eleventh Circuit found, however, that the facts of the case did not
warrant equitable subordination under section 510(c).'" Although Gould
had personally engaged in inequitable conduct, his conduct outside -the
ordinary course of business of the joint venture could not be imputed to
the joint venture under Florida law. 12 Separate classification of the joint
venture's claim was, therefore, improper.212

V. OBJECTIONS TO DISCHARGE

A debtor who transfers property in the face of collection activity by a
creditor may face grave consequences after Davis v. Davis. (In re Da-
vis).2 1 4 The debtor and creditor in Davis were former partners in a phar-
macy business. The business failed and a year later a bank loan came due.
Two days after the due date, the debtor, unable to pay. his share of the
loan and concerned about losing his house, consulted with an attorney'
who suggested that the debtor transfer his one-half interest in his house
to his wife. The debtor took the attorney's suggestion and made the
transfer .2

6

The debtor's partner thereafter paid off the business loan in the
amount of $118,395 and filed suit against the debtor for contribution. Im-
mediately after a default judgment was entered against the debtor, the
former partner filed a fraudulent conveyance action to set aside the trans-
fer of the debtor's one-half interest in the house. At that point, the debtor
conferred with a bankruptcy attorney who advised the debtor to reverse
the transfer of his home. The day after the deed conveying the one-half
interest in the house back to the debtor was recorded, the debtor filed a
voluntary Chapter 7 petition. The former partner, now a judgment credi-
tor, filed a complaint under section 727(a)(2)(A)21 1 to deny the debtor's
discharge. The bankruptcy and district courts denied the debtor's dis-

210. Id. at 877.
211. Id. at 880.
212. Id. at 881.
213. Id. at 880.
214. 911 F.2d 560 (lth Cir. 1990).

215. Id. at 560-61.
216. This section states as follows: "(a) The court shall grant the debtor a discharge,

unless- . . . (2) the debtor, with intent to hinder, delay, or defraud a creditor ...has
transferred ...or has permitted to be transferred ...(A) property of the debtor, within
one year before the date of the filing of the petition." 11 U.S.C.A. § 727(a)(2)(A) (1979).
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charge, and the Eleventh Circuit affirmed, rejecting both of the argu-
ments made by the debtor on appeal2 1 7 ,

First, the debtor contended that his discharge should not be denied
because the transfer did not diminish the assets available to partnership
creditors. The debtor asserted that if the property was sold by the 'trus-
tee, no equity would remain after payment of the costs of sale and deduc-
tion of the debtor's homestead exemption. The Eleventh Circuit held that
the effect of the transfer on the estate was not relevant to the inquiry
under section 727(a)(2)(A), relying upon Future Time, Inc. v. Yates."' In
Future Time the debtor was denied a discharge under section
727(a)(2)(A) despite the fact that the transferred property was fully en-
cumbered by mortgages and tax liens and had no value to the estate2 '
The court in Future Time emphasized that the debtor "'intended to
shield what he thought was valuable property from the claims of his cred-
itors.' "220 While adopting the rationale of Future Time, the Eleventh Cir-
cuit noted that there is a split of authority on whether injury to the credi-
tor is necessary to sustain an objection to discharge.221 The court inferred
that the creditor in Davis may have been harmed by the transfer, not-
withstanding the lack of equity in the property, because the creditor in-
curred attorneys' fees and expenses to initiate the fraudulent conveyance
action before the property was returned to the debtor. 22

Second, the debtor argued that his right to discharge should be pre-
served because his wife transferred the one-half interest in the house
back to him prior to the bankruptcy filing. The debtor cited In re
Adeeb 22  for the proposition that the word "transferred" within the
meaning of section 727(a)(2)(A) should mean "transferred and remained
transferred" as of the petition date."" The court in Adeeb reasoned that
its interpretation of "transferred" was consistent with the legislative in-
tent behind section 727(a)(2)(A) and, furthermore, that its interpretation
would encourage honest debtors to return property to the estate that had
been transferred within the year before the bankruptcy filing." The
court in Adeeb observed that it was commonplace for debtors to be un-
counseled or poorly counseled in making such transfers." For all those

217. 911 F.2d at 561-62.
218. 26 Bankr. 1006 (M.D. Ga. 1983), aff'd mem., 712 F.2d 1417 (11th Cir. 1983); 911

F.2d at.561.
219. 911 F.2d at 561.
220. Id. at 562 (quoting Future Time, 26 Bankr. at 1009).
221. Id. at 561 n.2.
222. Id. at 562 n.2.
223. 787 F.2d 1339 (9th Cir. 1986).
224. 911 F.2d at 562.
225. 787 F.2d at 1343-44.
226. Id. at 1343.
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reasons, the court in Adeeb concluded that the honest debtor should be
permitted to undo his mistakes and receive a discharge.2 7

The reasoning of Adeeb was rejected by the Eleventh Circuit in favor of
a strict reading of section 727(a)(2)(A), which the court found to be plain
and unambiguous.228 The court acknowledged that its holding might lead
to hardship in certain cases but concluded that the statute allowed no
room for flexibility: "We are a court and not a legislative body; therefore,
we are not free to create by interpretation an exception in a statute which
is plain on its face."3 9 Davis should prompt bankruptcy practitioners to
think carefully about whether transfers of assets should be a part of a
prebankruptcy strategy.

VI. FAMILY FARMERS

Chapter 12 of the Code became effective in 198630 and was designed to
assist family farmers in reorganizing their debts and keeping their land.21

Much case law has been written on the eligibility requirements for Chap-
ter 12 relief. The decision in Watford v. Federal Land Bank of Columbia
(In re Watford)"'8 contains a thorough discussion of the case law and es-
tablishes rules for determining eligibility. Because the question of
whether a debtor is engaged in a. "farming operation" within the meaning
of section 101(20)233 is very fact-specific,' 3 ' eligibility under Chapter 12
will continue to be widely litigated, but Watford will serve as the bench-
mark in the Eleventh Circuit.

The debtors in Watford grew soybeans in 1985 but ceased cultivation
in 1986 and stored their soybean harvest on their land. In 1986 they also
began a stone crabbing operation in the Gulf of Mexico. The debtors filed
a petition for relief under Chapter 12 on July 28, 1987, and approximately
six months later a secured creditor moved to convert or dismiss the case
on the ground that the debtors were not "family farmers" under section
101(18).2 The debtors testified that they had plans to develop fish ponds
on the property but that the ponds would also be used for recreational

227. Id. at 1345.
228. 911 F.2d at 562.
229. Id.
230. Bankruptcy Judges, United States Trustees, and Family Farmer Bankruptcy Act of

1986, Pub. L. No. 99-554, 100 Stat. 3088 (codified as amended in scattered sections of 11
U.S.C.).

231. H.R. CONF. REP. No. 958, 99th Cong., 2d Sess. 48, reprinted in 1986 US. CODE CONG.
& ADMIN. NEWS 5227, 5249.

232. 898 F.2d 1525 (lth Cir. 1990).
233. 11 U.S.C.A. § 101(20) (West Supp. 1990).
234. 898 F.2d at 1527.
235. 11 U.S.C.A. § 101(18) (West Supp. 1990).

1304 [Vol. 42



BANKRUPTCY

purposes. The bankruptcy court granted the motion to dismiss. The debt-
ors moved for reconsideration and testified that they planned to begin
commercial production of catfish in the ponds. The bankruptcy court
ruled that the debtors' plans for catfish farming were not relevant be-
cause the debtors were not engaged in that activity at the time of the
Chapter 12 filing. The motion for reconsideration was denied, and the
district court affirmed the dismissal of the bankruptcy case."3

The issue before the Eleventh Circuit was whether the debtors had sat-
isfied the requirement that they be "engaged in a farming operation" at
the time they filed the Chapter 12 petition. 37 There was no question that
the debtors met the income and debt requirements of section
101(17)(A)."' The court's analysis, therefore, was confined to the nature
of the debtors' actions and intentions at the time of the Chapter 12 fil-
ing."' As for the standard of review, the issue of whether the debtors
were engaged in a particular type of activity is a factual question, but the
issue of whether a particular activity constitutes a "farming operation"
under the Code is a legal question subject to de novo review.'40

Section 101(20) of the Code defines "farming operation" with a nonex-
clusive list of activities. 241 The court concluded that stone crabbing was
not a farming operation because it was not carried out on the debtor's
property and was too remote from the legislative intent behind Chapter
12 to constitute a "farming operation.' The storage of soybeans and
fish ponds presented closer questions for the court. To decide this case
and provide guidance in future cases, the court adopted the following
test: "The standard we adopt today is whether, in view of the totality of
the circumstances, the debtor intends to continue to engage in a 'farming
operation' even though he or she was not engaged in the physical activity
of farming at the time the petition was filed."" 4

3 Under this test the
debtor's intention to begin commercial production of catfish was relevant
to the factual finding of whether the debtors had abandoned all farming
operations at the time of the Chapter 12 filing. The Eleventh Circuit re-
manded the case for application of the new test.2"

The "totality of the circumstances" test adopted by the Eleventh Cir-
cuit has been widely used in other jurisdictions.24' The court acknowl-

236. 898 F.2d at 1526.
237. Id. at 1527.
238. Id.
239. Id. at 1527-28.
240. Id. at 1527.
241. Id.
242. Id.
243. Id. at 1528.
244. Id. at 1528-29.
245. Id. at 1529.
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edged that the test opened the door for debtors to lie about their desire
to continue farming as a way to qualify for relief under Chapter 12.146
The court dismissed those concerns because an inherent function of any
trier of fact is "distinguishing truths from untruths. '24 7 The court found
the need to make Chapter 12 available to economically strained farmers
who may have temporarily suspended farming operations as a result of
their financial plight was more compelling." 8

In Federal Land Bank of Jackson v. Cornelison (In re Cornelison),'2 49

-the court addressed the requirements for an order confirming a Chapter
12 plan. The court reversed and remanded a confirmation order that did
little more than parrot section 1225(a),250 which specifies the conditions
for confirmation under Chapter 12.2" The court stated that it was imper-
ative for the bankruptcy court to "clearly state factual findings which
support its legal conclusions. ''2

5
2 Specifically, the bankruptcy court must

explain how compliance with section 1225 has been achieved, detail the
evidence supporting the feasibility of the plan, and provide payment
schedules to monitor compliance with the plan.2 5 Although the decision
in Cornelison arises under Chapter 12, the rationale of the court could be
used to challenge the factual sufficiency of a confirmation order in a case
under Chapter 11 or perhaps Chapter 13.

VII. ArTORNEY FEES

In Grant v. George Schumann Tire & Battery Co., 2 " the Eleventh Cir-
cuit had the opportunity to decide several aspects of fee awards in bank-
ruptcy cases. The debtor, Schumann Tire & Battery Co., had been en-
gaged in the retail tire business. The officer and principal stockholder of
Schumann Tire was H. Harold Hart. In the face of mounting judgments
against Schumann Tire, Hart directed that the assets of Schumann Tire
be sold to Bostick Oil. The equipment of Schumann Tire was sold di-
rectly to Bostick, and the inventory, name, and goodwill were transferred
in two steps, first to a company affiliated with Hart, Hart Enterprises,
then to Bostick. On March 1, 1983, creditors filed an involuntary bank-

246. Id. (quoting In re Coulston, 98 Bankr. 280, 281 n.1 (Bankr. E.D. Mich. 1989)).
247. Id.
248. Id. at 1528.
249. 901 F.2d 10,73 (11th Cir. 1990).
250. 11 U.S.C. § 1225(a) (1988).
251. 901 F.2d.at 1074-75.
252. Id. at 1075.
253. Id.
254. 908 F.2d 874 (11th Cir. 1990).
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ruptcy petition against Schumann Tire, and an order for relief was
entered.2 '

The bankruptcy schedules filed by Schumann Tire revealed no assets.
The Chapter 7 trustee, Charles W. Grant, retained Ronald Bergwerk as
his counsel. Bergwerk commenced a fraudulent conveyance action against
Hart and Hart Enterprises to recover the proceeds of the sale to Bostick,
and a judgment of $346,000 was entered in favor of the trustee. Instead of
paying the judgment, Hart paid all but three of the creditors of Schu-
mann Tire directly. The unpaid claims consisted of Hart's claim for
$633,000 and two remaining creditors holding claims totalling $11,080.
Bergwerk brought suit on behalf of the trustee to recover possession of
nine vehicles, some of which were titled in the name of Schumann Tire.
Bergwerk also represented the trustee in an interpleader action filed by
Bostick in the bankruptcy court concerning payment of the balance of the
purchase price for the assets of Schumann Tire. On November 13, 1985,
Bergwerk garnished $217,829 from Hart's Merrill Lynch account for the
benefit of the estate, and on November 27, 1985, the bankruptcy court
allowed Hart's claim in the reduced amount of $93,000. The trustee col-
lected the proceeds of the garnished account on December 11, 1985,
thereby amassing an estate in excess of $400,000 to pay allowed claims,
excluding administrative expenses, of $104,080.' "

Bergwerk felt that these results warranted an enhanced fee award.
Bergwerk's amended fee application requested $138,400 plus expenses.
Schumann Tire suggested a fee between $43,200 and $57,600. The bank-
ruptcy court initially awarded compensation of $35,725.88, calculated' on
the basis of five percent of the estate plus a $15,000 bonus. The bank-
ruptcy court used this formula rather than the lodestar calculation be-
cause the court found that Bergwerk expended excessive hours on the
case. The award exceeded the lodestar by $9,963.38. Both Bergwerk and
Schumann Tire appealed, aid the district court vacated the case for de
novo determination of the fees. The original bankruptcy judge recused
himself, and a second hearing was held. The second hearing produced an
identical fee award, which was affirmed by the district court. Once again,
both parties appealed. The questions before the Eleventh Circuit were
whether the bankruptcy court abused its discretion in calculating the fee'
award and whether Bergwerk should have been awarded fees for time
spent in connection with the appeal of the first fee order.2 57

Grant reaffirms the vitality of two long-standing precedents concerning
bankruptcy fees in the Eleventh Circuit, Johnson v. Georgia Highway

255. Id. at 875-76.
256. Id. at 876-82.
257. Id. at 877-79.
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Express, Inc.2ss and Matter of First Colonial Corp. of America.' e In ac-
cordance with First Colonial, the review of a fee application requires
three steps: first, the bankruptcy court must determine the nature and
extent of the services rendered; second, the bankruptcy court must deter-
mine the value of those services; and third, the bankruptcy court must
consider the twelve Johnson factors and explain how they affect the
award.26 In a bankruptcy case, the court must further consider whether
the estate was administered economically and whether the services ren-
dered were duplicative or nonlegal.2' The bankruptcy court has "broad
discretion" in determining attorney fees, subject to review only for abuse
of discretion .'2 The congressional purpose behind section 330(a)(1)263 is
that "there should be no distinction between fees set in bankruptcy cases
and those set in non-bankruptcy cases.''

The bankruptcy court generally calculates the fee by multiplying the
attorneys' reasonable hourly rate by the number of hours reasonably ex-
pended to arrive at the lodestar.2s The Johnson factors bear on the rea-
sonableness of the hourly rates and time spent by the attorney.2" In or-
der for a fee determination to survive review it must be clear to the
district court that the bankruptcy court has considered the twelve John-
son factors, although the court is not required to make specific findings
related to each factor.2s 7 Rather, the bankruptcy court's order need only
be specific enough to "allow meaningful review."12 " Toward that end, the
order must "'articulate the decisions it made, give principled reasons for
those decisions, and show its calculation.' "e269 Expert testimony is not
mandatory at a fee hearing.270

Bergwerk argued that the bankruptcy court abused its discretion by
failing to consider the twelfth Johnson factor, awards given in compara-
ble cases. Bergwerk first asserted that the court's use of his customary

258. 488 F.2d 714 (5th Cir. 1974).
259. 544 F.2d 1291 (5th Cir.), cert. denied sub nom. Baddock v. American Benefit Life

Ins. Co., 431 U.S. 904 (1977).
260. 908 F.2d at 877-78.
261. Id. at 878.
262. Id. Abuse would occur if the bankruptcy court failed to apply proper legal stan-

dards, failed to follow proper procedures, or based its award on clearly erroneous findings of
fact. Id.

263. 11 U.S.C. § 330(a)(1) (1988).
264. 908 F.2d at 878.
265. Id. at 879.
266. Id.

.267. Id. at 878 n.10.
268. Id.
269. Id. (quoting Norman v. Housing Auth. of City of Montgomery, 836 F.2d 1292, 1304

(11th Cir. 1988)).
270. Id. at 878 n.10.
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hourly rate of $125 was unreasonably low, and he next pointed out several
cases in which counsel for a trustee received premium compensation.
Under the principles for applying the Johnson factors set out in the deci-
sion, the Eleventh Circuit found no abuse of discretion.7 The court de-
termined that the bankruptcy court struck "a genuine balance" between
each of the Johnson factors, despite missing application of the twelfth.27 2

The court noted, but did not resolve, the conflicting authorities on
whether the twelfth factor calls for a comparison of the requested com-
pensation to fees customarily charged in the local community or a com-
parison of the hourly rate requested by the applicant to his or her cus-
tomary hourly rate.273

Bergwerk alleged that the next abuse of the discretion was the bank-
ruptcy court's failure to award him a greater enhancement of his fees.
The Eleventh Circuit stated that, consistent with its prior decisions, lode-
star rates may be enhanced on the basis of a risk of nonrecovery, excel-
lent or exceptional results, or delay in payment of the fee.274 With respect
to the contingency of payment, the court stated that enhancement is al-
lowable "if counsel shows that 'such enhancement is necessary to assure
the availability of counsel.' "275 Bergwerk introduced no evidence on that
point, and, moreover, assets were available to the estate within seven
months after Bergwerk was engaged. The court, therefore, found no error
in the bankruptcy court's rejection of a greater enhancement due to the
risk of nonpayment. With respect to "exceptional results," enhancement
is allowable if specific evidence is introduced in the record "'to show that
the quality of representation was superior to that which one would rea-
sonably expect.' "276 Not only did Bergwerk fail to make this showing, but
the bankruptcy court was unimpressed with Bergwerk's results because
the vast majority of the money recovered from Hart was refunded to
Schumann Tire. 77

Finally, Bergwerk appealed from the purported denial of the requested
fees for twenty-nine hours of work expended defending the original fee
order during the first appeal. Bergwerk contended that he was the suc-
cessful party on appeal, even though the bankruptcy court on remand
awarded him precisely the same amount as the original fee order. The
Eleventh Circuit, however, rejected the notion that section 330 is a fed-

271. Id. at 879-80.
272. Id.
273. Id.
274. Id. at 880 (citing Norman, 836 F.2d at 1302).
275. Id. (quoting Norman, 836 F.2d at 1302).
276. Id.
277. Id. at 880-81.
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eral fee-shifting statute."7 8 Section 330 does not provide for allowance or
disallowance of fees in a bankruptcy case based on who is the prevailing
party.279 Rather, the focus of the statute is to award "reasonable compen-
sation for actual, necessary services rendered."280 Because the appeal of
the fee award brought absolutely no benefit to the estate, the creditors, or
the debtor, the bankruptcy court would not have erred by denying allow-
ance of those fees.2s

1

An important but narrower question regarding attorney fees was de-
cided by the Eleventh Circuit in Gower v. Farmers Home Administration
(In re Davis).82 In Davis the Chapter 7 trustee successfully brought a
preference and equitable subordination action against-the Farmers Home
Administration ("FmHA"). At the conclusion of the litigation, the trustee
filed an application in the bankruptcy court for attorney fees under sec-
tion 2412(d)(1)(A) of the Equal Access to Justice Act ("EAJA").2s The
bankruptcy court awarded $112,638.75 in attorneys' fees and $631.56 in
expenses to the trustee and his co-counsel over the four-pronged objec-
tion of the FmHA. The district court affirmed, but the Eleventh Circuit
reversed, concluding that a bankruptcy trustee lacks eligibility under theBAJA .2s4

The court first looked at the jurisdiction of the bankruptcy court to
award fees under the EAJA. Under the holding of Bowen v. Commis-
sioner,"' and the legislative history of the EAJA, an award of attorney
fees under the EAJA is only authorized in a court constituted under arti-
cle III of the Constitution.2 8 The court found two avenues around the
jurisdictional limitation of the bankruptcy court. First, 28 U.S.C. §
157(c)(1)117 authorizes the bankruptcy judge to hear a non-core proceed-
ing and submit proposed findings of fact and conclusions of law to the
district court. The Eleventh Circuit suggested that this procedure would
be permissible for fee awards under the EAJA because "the Article III
district court, not the bankruptcy court, would ultimately determine the
merits of .the application and award the fees. 28 8 Second, 28 U.S.C. §

278. Id. at 882.
279. Id. Cf. 42 U.S.C.A. § 1988 (1981).
280. 11 U.S.C.A. § 330(a)(1) (West Supp. pamph. 1991).
281. 908 F.2d at 883. Bergwerk implicitly received compensation for the time spent on

the first appeal because the amount awarded by the bankruptcy court exceeded the lodestar
by $4,000, including in the calculation the hours involved in the first appeal. Id. at 882 n.20.

282. 899 F.2d 1136 (lth Cir. 1990);
283. 28 U.S.C.A. § 2412 (West Supp. 1991).
284. 898 F.2d at 1142-45.
285. 706 F.2d 1087 (11th Cir. 1983).
286. U.S. CONST. art. III.
287. 28 U.S.C.A. § 157(c)(1) (West Supp. 1991).
288. 899 F.2d at 1141.
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157(c)(2) permits the bankruptcy court to enter final judgments, orders,
and decrees "with the consent of all parties to the proceedings."28'

Having failed to dispose of the case on jurisdictional grounds, the Elev-
enth Circuit turned to the trustee's eligibility under the EAJA.29 The
trustee argued that he was eligible as an "organization" to seek attorney
fees under the EAJA.' The court concluded that a sweeping definition
of "organization" would be inconsistent with the waivers of sovereign im-
munity contained in the EAJA, which are to be construed narrowly in
favor of the sovereign.2 ° Furthermore, the court noted that the trustee's
representation of the creditor body in a bankruptcy case is a transient
and limited relationship.2 3 The trustee did not come within a common
sense definition of the term "organization,"12 " and the court found that
excluding the trustee from eligibility did not violate the beneficial pur-
poses behind the EAJA.29s For these reasons, the trustee was denied eligi-
bility under the EAJA, and the fee award was vacated.2"

289. 28 U.S.C. § 157(c)(2) (West Supp. 1991).
290, 899 F.2d at 1142-45.
291, 28 U.S.C. § 2412(d)(2)(B) (West Supp. 1991), defines a "party" eligible to seek at-

torneyi' fees as.
(i) an individual whose net worth did not exceed $2,000,000 at the time the civil

action was filed, or
(ii) any owner of an unincorporated business, or any partnership, corporation,

association, unit of local government, or organization, the net worth of which did
not exceed $7,000,000 at the time the civil action was filed, and which had not
more than 500 employees at the time the civil action was filed.

292. 899 F.2d at 1144.
293. Id.
294. Id.
295. Id. at 1145.
296. Id.
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