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I. INTRODUCTION

This survey article tracks the 1990 developments in appellate practice
and procedure for the United States Court of Appeals for the Eleventh
Circuit. During the past year, the court of appeals appears to have re-
sponded to its growing case docket by limiting appellate review when pos-
sible. The trend seems to be away from duplicative review and in favor of
assuring full development of records and issues at the district court level.
Highly visible are cases that restrict the types of collateral orders subject
to immediate review, foreclose appeals due to unresolved issues below,
and which preclude parties from accepting the benefits of judgment and
then seeking appellate consideration.

These limits on review are also reflected in the opinions of the court
once review is deemed proper jurisdictionally. The court of appeals has
chastised some lower courts for unnecessarily inquiring into matters that
have become the "law of the case," and the court has strictly applied the
rule that issues not raised below will not be considered on appeal. This
trend, however, does not carry through all cases. In fact, in some in-
stances the court adopted a broader standard of review than was required
for the case under consideration. The court seems to be searching for the
proper balance between fairness and the need for managing scarce judi-
cial resources in a climate of increasing litigation. In this environment,
rules and norms of appellate practice and procedure function as an expe-
dient, yet sometimes inconsistent, method of case management.
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II. JURISDICTION

A. Finality: the Cohen Exception

Jurisdiction of the courts of appeals is normally determined by statute;'
with one notable exception: the one judicially-created in Cohen v. Benefi-
cial Industrial Loan Corp.' One area of jurisprudence that continues to
undergo development and refinement is the application of the Cohen doc-
trine to cases dealing with the immunity of public officials. The issue of
whether a public official is immune from suit typically arises in the con-
text of a summary judgment proceeding, although it may also take the
form of a motion to dismiss for failure to state a claim or a motion for
judgment on the pleadings.' The Supreme Court held that an order deny-
ing official immunity is an immediately appealable "collateral order"
within the doctrine enunciated in Cohen.4 The court reasoned that if im-
munity was erroneously denied by a district court and an immediate ap-
peal was not permitted, the right of the public official to be free of the
burden of litigation would be irretrievably lost.s The immunities that can
be addressed by means of "collateral order" appellate review include both
qualified immunity and absolute immunity.$ There is currently a disa-
greement among the circuits, however, as to whether a denial of eleventh
amendment7 immunity is an immediately appealable collateral order.8

During the past year, the court has had the opportunity not only to apply
the general rule allowing immunity decisions to be heard under the Co-
hen doctrine,' but has also focused on certain limitations to immediate
review in this area. The court of appeals has recognized that qualified

1. Jurisdiction over "final" orders is conferred by 28 U.S.C. § 1291 (1988) and over
certain interlocutory orders such as the grant of preliminary injunctions by 28 U.S.C. § 1292
(1988).

2. 337 U.S. 541, 546 (1949).
3. See Marx v. Gumbinner, 855 F.2d 783, 788-89 (11th Cir. 1988).
4. Mitchell v. Forsyth, 472 U.S. 511 (1985).
5. Id. at 526-27.
6. See id. at 511 (assertion of qualified immunity by former attorney general); Nixon v.

Fitzgerald, 457 U.S. 731 (1982) (assertion of absolute immunity by former president); Marx
v. Gumbinner, 855 F.2d 783 (1th Cir. 1988) (assertion of absolute immunity by prosecutor);
Harris v. Deveaux, 780 F.2d 911 (11th Cir. 1986) (assertion of absolute immunity by judge).

7. U.S. CONsT. amend. XI.
8. Stewart v. Baldwin County Bd. of Educ., 908 F.2d 1499, 1508 (11th Cir. 1990). In

Stewart the court of appeals declined to resolve this issue for purposes of circuit law and
opted instead to rely upon pendent jurisdiction to consider whether the eleventh amend-
ment afforded immunity to the school board, board members, and superintendent, Id. at
1509. The court concluded that the Cohen doctrine furnished an adequate basis for the
exercise of jurisdiction where a qualified immunity defense was also raised, Id. at 1502, 1509.

9. Hutton v. Strickland, 919F.2d 1531 (11th Cir. 1990); Andreu v. Sapp, 919 F.2d 637
(11th Cir. 1990); Stewart, 908 F.2d 1499 (11th Cir. 1990).
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immunity is a defense to federal causes of action and does not protect
officials from claims based upon state law.10

The most striking departure from the general rule occurred in two re-
cent decisions in which the court grappled with whether the Cohen doc-
trine remained viable when further proceedings were required in the
lower court. In' Green v. Brantley,1 the court of appeals took an interloc-
utory appeal from the denial of a motion for summary judgment on the
ground of qualified immunity.12 Some appellants predicated appellate ju-
risdiction upon Cohen principles and placed express reliance upon Mitch-
ell v. Forsyth.'s In Green, a Bivens claim against federal authorities, it
was alleged that both a property interest and a liberty interest had been
infringed.14 The federal defendants filed a motion for summary judgment
as to the property interest claim on the ground of qualified immunity, but
the lower court did not take up the question of the liberty interest claim
in ruling upon the motion."' As a result, the denial of the motion by the
district court did not present the court of appeals with an opportunity to
pass upon the liberty interest claim that would proceed to trial no matter
how the court of appeals acted upon the appeal.10

Under these circumstances, the court of appeals determined that al-
lowing an appeal under the Cohen doctrine would not be in keeping with
the purposes of that exception since no order that the appellate court
could fashion would effectuate the purpose behindi the doctrine: freeing
public officials from the burden and costs of trial.17 The court held that
this right would not be affected since no relief could be offered to qualita-
tively reduce the burden of litigation on the federal defendants.s In
reaching this result, the court distinguished Marx v. Gumbinner,19 which
held that even though legal and equitable claims were presented to a
lower court, the denial of summary judgment solely on the legal claims
nonetheless constituted an immediately appealable collateral order.' 0 Al-

10. Andreu, 919 F.2d at 640.
11. 895 F.2d 1387 (11th Cir. 1990).
12. Id. at 1389.
13. 472 U.S. 511 (1985). This case establishes the principles underlying acceptance of

immunity decisions as a collateral order for purposes of immediate review.
14. 895 F.2d at 1390.
15. Id.
16. Id. at 1392.
17. Id. at 1393.
18. Id.
19. 855 F.2d 783 (11th Cir. 1988).
20. Id. at 787-88. The court of appeals concluded that even though the injunctive relief

claim remained to be heard, an appeal would be allowed since the type of relief would be
materially different. The legal claim could subject a public official to personal liability
thereby impacting his decision-making, while injunctive relief operates against his office and
does not threaten his official function. Id.
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though it was suggested that Marx furnished authority for allowing inter-
locutory appellate review on separate claims in the lower court, the court
of appeals determined that the federal defendants would face personal
liability regardless of the outcome of the appeal and that appellate review
could only adjust the amount of potential liability at stake, not eliminate
it.21 When faced with the choice of allowing piecemeal litigation of immu-
nity issues, the court of appeals rejected an extension of the collateral
order doctrine in favor of the policies underlying the final judgment rule
of 28 U.S.C. § 1291."

The decision in Green can be explained, at least in part, as an attempt
to manage an ever burgeoning federal appellate court docket.' The
court's concern with granting meaningful relief, coupled with its desire to
preserve the authority of the district courts to pass upon immunity issues,
prompted the court to limit, rather than extend, the collateral order doc-
trine except insofar as it would permit severance of legal and equitable
claims. 2 In keeping with these goals, the Green panel recognized that
opting for judicial economy in the consideration of these immunity claims
would not unfairly penalize government defendants who would remain
free to request the district court to certify an appeal under 28 U.S.C. §
1292(b).2 5 In fact, the panel suggested that certified interlocutory appeals
proved to be a better alternative in that they require the discretionary
approval of both the district and circuit courts, thereby eliminating any
concerns about the impact of interlocutory appeals on judicial
administration."

The tension between Green and Marx finds its first expression in
Schopler v. Bliss.27 In Bliss government defendants appealed when the
district court denied their motion to dismiss on the grounds inter alia
that the suit was barred by the eleventh amendment"6 and by the doc-
trines of quasi-judicial immunity, quasi-legislative immunity, and quali-
fied immunity." This case arose in the context of a motion to dismiss in
the trial court, rather than a summary judgment motion." After citing
the general rule that immunity decisions fall within the collateral order
doctrine as explained in Mitchell, the court of appeals engaged in a con-
fusing analysis of the reasons why the court's jurisdiction was improper as

21. 895 F.2d at 1393.
22. Id.
23. Id.
24. Id. at 1393-94. See Marx, 855 F.2d at 783.
25. 895 F.2d at 1394.
26. Id.
27. 903 F.2d 1373 (11th Cir. 1990).
28. U.S. CONST. amend. XI.
29. 903 F.2d at 1376.
30. Id.
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to the individual, as distinguished from the agency defendants.3 1 Relying
on Green the court refused to consider any "partial immunity" defense
raised by the individual defendants and stated that since a trial would be
necessary, the appellate court lacked jurisdiction to review the denial of
these immunity defenses below.32 Despite the court's discussion of partial
immunity, the panel never identified what partial immunity it was pre-
cluding. It merely reviewed each of the mentioned immunities and con-
cluded that the allegations of the complaint would be outside the scope of
those asserted.," This analysis is contrary to the expectation of Mitchell,
which held that an appellate court reviewing the denial of a claim of im-
munity need not consider the correctness of the plaintiff's version of the
facts, nor even determine whether the allegations stated a claim.3
Rather, the court in Mitchell determined the issue as a matter of law
whether the legal norms allegedly violated were clearly established at the
time of the questioned actions.35 In Schopler the court of appeals seems
to have overstepped the traditional bounds of immunity law by presum-
ing that the alleged unlawful conduct necessarily constitutes an act
outside a government defendant's authority for purposes of absolute im-
munity. s Because the court actually considered the immunities raised by
the government defendants, it is unclear what was intended by its discus-
sion of partial immunity and reliance upon Green. To add to the unusual
posture of this case, the court of appeals appearsto have applied a sum-
mary judgment review standard to this case that had been decided on a
motion to dismiss below.31 Thus, although this case involves questions of
immunity and the court appears to further define the limits of the collat-
eral order doctrine in that area, the case does little to clarify what type of
partial immunity the court would deem unacceptable for immediate re-
view under Green. In fact, the best explanation of this case is that it con-
stitutes an anomaly with respect to the convergence of immunity law and
the collateral order doctrine and that litigants would be best served by
adhering to the principles set out in Marx and Green.

The trend toward limiting appeals by narrowing the Cohen doctrine,
begun last year in Holt v. Ford,"6 continues this year with Hodges v. De-
partment of Corrections.g, Following the rationale of Holt, the court of

31. Id. at 1376-80.
32. Id. at 1378.
33. Id. at 1380.
34. 472 U.S. 511, 528 (1985).
35. Id. at 528.
36. Compare Marx v. Gumbinner, 855 F.2d 783, 791 (11th Cir. 1988) (recognizing that

such an interpretation would defeat the whole immunity doctrine).
37. 903 F.2d 1373, 1380 (11th Cir. 1990).
38. 862 F.2d 850 (11th Cir. 1989).
39. 895 F.2d 1360 (11th Cir. 1990).
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appeals held that orders denying appointment of counsel in Title VII
cases'0 are not immediately appealable. Even though there was Fifth Cir-
cuit precedent to the contrary,'" the court found that Holt had impliedly
overruled the former Fifth Circuit precedent."

In other contexts, however, the court of appeals has not limited its
power to review orders that arguably are not entitled to the "collateral
order" exception. In the case of Crowder v. Housing Authority of At-
lanta," the court held that an order denying a motion for attorney's fees
to some plaintiffs, even though another plaintiff's claims remained pend-
ing in the district court, was a "collateral order" and reviewable under the
Cohen doctrine. 4 At least on its face, Crowder is inconsistent with the
reasoning expressed by the en banc court in Holt.45 Judge Kravitch wrote
both opinions, yet Holt was not cited in Crowder and Crowder contained
little or no discussion of the three prongs of the Cohen test."s In particu-
lar, it is questionable whether the third prong (effective unreviewability
on appeal) was satisfied by the facts in Crowder. In that case one plain-
tiff's claims for damages remained pending and, at least arguably, the
plaintiffs who settled for injunctive relief could obtain review at the end
of the whole case. The court, however, "decline[d] to hold [the injunc-
tion-only plaintiff's] 'hostage' to their former co-plaintiff."' 7 The court
apparently was concerned that "successful plaintiffs will be thwarted in
obtaining attorney's fees simply because a co-plaintiff continues to liti-
gate matters of predominantly personal concern.' 4 This reasoning seems
no stronger than the "death knell" rationale for allowing review of a non-
final order that was specifically rejected by the Supreme Court in Coopers
& Lybrand v. Livesay, ' and by the Eleventh Circuit in Holt.50 The only
way to reconcile Crowder with Holt, Hodges, and other collateral order
cases is to focus on the facts and on the degree of error committed by the

40. 42 U.S.C. § 2000-5 (1988).
41. Caston v. Sears, Roebuck & Co., 556 F.2d 1305 (5th Cir. 1977).
42. 895 F.2d at 1362.
43. 908 F.2d 843 (11th Cir. 1990).
44. Id. at 846. After deciding it had jurisdiction, the court of appeals reversed the denial

of attorneys' fees finding that the district court had abused its discretion in this regard. Id.
at 850.

45. 862 F.2d 850 (11th Cir. 1989).
46. The Cohen exception to finality applies to a "'small class' of decisions that 'finally

determine claims of right separable from, and collateral to, rights asserted in the-action, too
important to be denied review and too independent of the cause itself to require that appel-
late consideration be deferred until the whole case is adjudicated.'" Id. at 851 (quoting
Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541, 546 (1948)).

47. 908 F.2d at 847.
48. Id.
49. 437 U.S. 463, 477 (1978).
50. 862 F.2d at 854 n.7.
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trial court. In Crowder plaintiffs were elderly residents of public housing
who were denied the right to hold religious meetings in the common areas
of their apartment building.51 After plaintiffs filed suit, the defendant
housing authority consented to a preliminary injunction allowing these
religious meetings subject to some conditions. The injunction was made
permanent, ending the case for two of the plaintiffs. Their application for
attorney's fees was denied by the district court on the ground that they
were not prevailing parties and that they had not demonstrated that fees
were warranted by the interests of justice. 2 Given these facts and the
obvious error in the lower court ruling on attorney's fees,'3 it is not sur-
prising that the court of appeals reached out to take the case and reverse
the district court.

In a case with a more mundane fact pattern, Vann v. Citicorp Sav-
ings,"4 the court denied review because some claims and parties remained
in district court and the court of appeals cited and relied on the familiar
prohibition against "piecemeal disposition of litigation" codified in Fed-
eral Rules of Civil Procedure 54(b).' Another apparent exception to the
rule 54(b) prohibition was made in the case of Southland Farms, Inc. v.
Ciba-Geigy Corp." In that case the district court ruled against the plain-
tiff on a claim for consequential damages arising out of the contract.
Since compensatory damages would not justify the cost of litigation, the
plaintiff apparently agreed to judgment on both claims, and the court of
appeals concluded that it had jurisdiction over the resulting final judg-
ment pursuant to 28 U.S.C. § 1291,11 even though it expressed an opinion
that the parties might properly have proceeded under 28 U.S.C. §
1292(b)66 (certification by the district court for immediate appeal).5

51. 908 F.2d at 843, 844.
52. Id. at 845.
53. See, e.g., Texas State Teachers Ass'n v. Garland Indep. School Dist., 489 U.S. 782

(1989).
54. 891 F.2d 1507 (11th Cir. 1990).
55. FED. R. Civ. P. 54(b) allows the district court to direct judgment on fewer than all

claims or parties on a finding that there is no just reason or delay. This allows appeal in
certain instances but not all. See Southland Farms, Inc. v. Ciba-Geigy, 914 F.2d 220, 221
(11th Cir. 1990); see also Crowder, 908 F.2d at 847 (appellees argued unsuccessfully that
rule 54(b) should have prohibited appeal).

56. 914 F.2d 220 (11th Cir. 1990).
57. 28 U.S.C. § 1291 (1988).
58. Id. § 1292(b).
59. 914 F.2d at 221. Although this opinion is not complete enough to reach a definite

conclusion, it appears that the appeal should have been precluded by the "consent to judg-
ment" or acceptance of benefits doctrine. Id.
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B. Consent to Judgment and Other Jurisdictional Issues

Three cases this year dealt with the doctrines that preclude appeal
when the appealing party has either consented to the judgment or has
accepted the benefits of a judgment." In the case Wynfield Inns v. Ed-
ward Leroux Group, Inc.," a contract, fraud, and RICO case arising out
of complicated business transactions, plaintiff prevailed on a quantum
meruit theory and then attempted to appeal its loss on the contract issue.
The court of appeals held that plaintiff was precluded from appealing the
ruling of the district court because it had elected its remedy and accepted
the benefits of the quantum meruit judgment when it registered the Flor-
ida judgment in Massachusetts and collected thereon.6 The court held
that the doctrine of consent to judgment did not apply, however, because
Wynfield had made a reservation of its rights on claims which were sepa-
rate and divisible from the quantum meruit claim, primarily the fraud,
RICO, and punitive damages claims.6e

Another "acceptance of benefits" case, Zaklama v. Mt. Sinai Medical
Center" arose, not because plaintiff was attempting to appeal an adverse
judgment, but because plaintiff was attempting to avoid the consequences
of an untimely application for attorney's fees by contesting the validity of
a judgment in his favor. Since he had already collected on the judgment,
the court of appeals applied a rationale very similar to the acceptance of
benefits doctrine and held that he was estopped from questioning the va-
lidity of the judgment in subsequent litigation."

The third case, Hattaway v. McMillian," dealt with the issue of the
• appealability of an additur award accepted by the defendant in lieu of a

new trial on the issue of damages. The court held that even though de-
fendant had accepted the additur "subject to all rights of appeal," he was
still barred by waiver from contesting its propriety.67 The court of appeals
found that defendant's only remedy for the erroneous district court order
requiring him to choose between accepting the additur or a new trial, was
to choose a new trial, a nonappealable, interlocutory order." Hattaway

60. Wynfield Inns v. Edward Leroux Group, Inc., 896 F.2d 483 (11th Cir. 1990); Zaklama
v. Mt. Sinai Medical Center, 906 F.2d 645 (11th Cir. 1990); Hattaway v. McMillian, 903 F.2d
1440 (11th Cir. 1990).

61. 896 F.2d 483 (11th Cir. 1990).
62. Id. at 487.
63. Id. at 490.
64. 906 F.2d 645 (11th Cir. 1990).
65. Id. at 650.
66. 903 F.2d 1440 (11th Cir. 1990).
67. Id. at 1451. Compare the effect of a reservation of rights in Wynfield Inns v. Edward

Leroux Group, Inc., 896 F.2d 483 (11th Cir. 1990).
68. 903 F.2d at 1451.
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represents strict adherence to the waiver doctrines preventing appeal in
contrast to the departure from strict appealability requirements found in
Crowder and Southland.e9

Finality cannot always be determined at the time that an order is en-
tered, as demonstrated by the case of J.D. Pharmaceutical Distributors,
Inc. v. Save On Drugs & Cosmetics Corp.70 Even though at the time of
the district court's order the claims of all the parties had not been adjudi-
cated, the court of appeals found that it had jurisdiction because the re-
maining claims were later dismissed in the district court.71

Characterizing the procedural history as "tortured," the court of ap-
peals decided in Delaney's, Inc. v. Illinois Union Insurance Co., 7

2 that
there can indeed be more than one final judgment in a case.78 A former
appeal on a punitive damages issue resulted in an affirmance, but before
the mandate was returned and before a clarification motion in the court
of appeals was ruled on, the district court, pursuant to a motion for clari-
fication, entered an order directing that the amount paid into court be
paid to plaintiffs and that the judgment be paid in full. The court held
this was an appealable order.74

In its second appearance in two years, the case of Showtime/The Movie
Channel, Inc. v. Covered Bridge Condominium Association' stands for
the proposition that the district court has no jurisdiction to act in a sub-
stantive way after the notice of appeal. 7' The parties settled, and the dis-
trict court entered a dismissal pursuant to that settlement while the case
was on appeal. Although it was clearly irked by the parties' actions which
mooted the appeal, the Eleventh Circuit granted their motion to dismiss
the appeal and withdrew the opinion previously published." This rare
action was taken because the parties' settlement coincided with the relief
granted in the published opinion.7 8

69. 908 F.2d 843 (11th Cir. 1990); 914 F.2d 220 (11th Cir. 1990).

70. 893 F.2d 1201 (11th Cir. 1990).

71. Id. at 1207.
72. 894 F.2d 1300 (11th Cir. 1990).

73. Id. at 1304-05.

74. Id. at 1305. The motion for clarification in district court was "in the nature of" a
FED. R. Civ. P. 60(b)(5) motion. 894 F.2d at 1305.

75. 895 F.2d 711 (11th Cir. 1990).

76. Id. at 713.

77. Id. at 712-13.

78. Id. at 713-14.
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C. Interlocutory Appeals

In Mathis v. Zant," the one example of a case in which rule 54(b)s° was
actually applied, the district court directed entry of judgment for fewer
than all of the parties, expressly determining that there was no just rea-
son for delay. Rule 54(b) was discussed in many of the cases actually re-
viewed under 28 U.S.C. § 129181 but Mathis appears to be the only 1990
case in which it was actually applied. 8 In J.A. Jones Construction Co. v.
Steel Erectors, Inc.,68 the rule that a grant of a new trial is an interlocu-
tory, nonappealable order was mentioned in the context of a holding that
such an order can be reviewed after entry of final judgment on the subse-
quent trial."

D. Timeliness of Appeal

The case of Wright v. Preferred Research, Inc.81 addresses one of the
more perplexing and critical appellate issues: When to file a notice of ap-
peal if post-judgment motions have been filed. Unlike appellate proce-
dure in Georgia, a premature notice of appeal in the federal system can
result in final dismissal and loss of the right to appeal at all." In Wright
the court denied defendant's motions for judgment notwithstanding the
verdict (JNOV) and for a new trial, but the court denied the request for a
new trial on the condition that plaintiff file a consent to remittitur by a
date certain. Plaintiff filed a consent to the remittitur and a motion to
reconsider the remittitur order. Immediately thereafter, defendant filed a
notice of appeal. Subsequent to the filing of the notice of appeal, the trial
court denied plaintiff's motion for reconsideration. The court of appeals
held that the motions for JNOV and a new trial suspended the finality of
the initial judgment and tolled the thirty-day appeal period." The critical
issue, however, was whether plaintiff's motion to reconsider the remittitur
order also suspended the finality of the judgment.88 The court held that it
did because plaintiff's motion could be categorized as a motion under rule

79. 903 F.2d 1368 (11th Cir. 1990).
80. FED. R. Civ. P. 54(b).
81. See, e.g., Southland Farms, Inc. v. Ciba-Geigy Corp., 914 F.2d 220 (11th Cir. 1990);

Crowder v. Housing Auth. of Atlanta, 908 F.2d 843 (11th Cir. 1990).
82. See, e.g., Southland Farms, Inc. v. Ciba-Geigy Corp., 914 F.2d 220 (11th Cir. 1990);

Crowder v. Housing Auth. of Atlanta, 908 F.2d 843 (11th Cir. 1990).
83. 901 F.2d 943 (11th Cir. 1990).
84. Id. at 934.
85. 891 F.2d 886 (11th Cir. 1990).
86. Compare Shirley v. State, 188 Ga. App. 357, 373 S.E.2d 257 (1988) with Wright, 891

* F.2d at 886.
87. 891 F.2d at 887.
88. Id. at 889.
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59."1 In that holding, the Eleventh Circuit relied on Fifth Circuit author-
ity" and set up a "first attack test" for determining whether motions for
reconsideration toll the time for filing an appeal' 1 If arguments in the
motion are made for the first time, it is a "first attack" and thus a rule 59
motion to alter or amend." On the other hand, if the motion to recon-
sider merely reiterates or "parrots" arguments from a prior motion, final-
ity of the judgment is not suspended, and the time for filing a notice of
appeal is not extended." In Wright the court also clarified the require-
ment that a post-judgment motion be timely filed in order to toll the time
for appeal." The time limit set by Federal Rule of Civil Procedure 6(b) is
ten days, and the ten days is measured in business, not calendar days.'5

On the related issue of what constitutes "good cause" to excuse a late
filing of the notice of appeal, the court of appeals in Meek v. Metropoli-
tan Dade County" found that contradictory information given to the ap-
pellant by the district court clerk as to what date the order denying his
motion to alter the judgment was entered was sufficient to allow a finding
of "good cause" by the district court.'7

III. STANDARD OF REVIEW

A number of cases decided in 1990 deal with the topic of what standard
the appellate court will utilize in reviewing the district court's decision.
Arguably, the most deferential, least intrusive standard is the one applied
to findings of facts, that of "clearly erroneous."" When the court of ap-
peals reviews the factual findings of a district court" or a special master
or referee, 100 therefore, it uses the deferential "clearly erroneous" stan-
dard. Examples of factual findings subject to this standard are the intent

89. Id. at 890. See FED. R. Civ. P. 59.
90. Some of the precedent is binding, see infra note 184, and some is not.
91. 891 F.2d at 889.
92. Id.
93. Id.
94. FED. R. Civ. P. 59(e).
95. Wright, 891 F.2d at 889; FED. R. Civ. P. 6(a).
96. 908 F.2d 1540, 1544 (Ilth Cir. 1990).
97. Id. at 1544.
98. See, e.g., Martin v. University of S. Ala., 911 F.2d 604, 608 (11th Cir. 1990).
99. See, e.g., Insurance Co. of N. Am. v. M/N Ocean Lynx, 901 F.2d 934 (11th Cir.

1990); Free v. Granger, 887 F.2d 1552 (11th Cir. 1989); Wheeler v. Pleasant Grove, 896 F.2d
1347 (11th Cir. 1990).

100. Martin, 911 F.2d at 608. The district court must also afford deference to the special
master's factual findings. Id.
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of the parties to a contract,10 1 adequacy of an environmental study,"' rea-
sonable hourly rate for attorney fees under 42 U.S.C. § 1988,103 and
fraud. 04' Challenges to jury findings are reviewed first by the district
court on a motion for JNOV, and thereafter the district court and court
of appeals use the same standard: The finding will not be overturned un-
less a reasonable person could not arrive at a contrary verdict.'0 '

A close contender for the least intrusive award is the abuse of discre-
tion standard.' °s Generally this is applied to discretionary decisions of the
district court, including those regarding recusal,107 grant or denial of an
injunction, 08 grant or denial of a motion for new trial,1' 0 discovery mo-
tions,110 grant of default judgment,"' class certification,", permissive in-
tervention,' 1 choice of remedy for a federal statutory violation,' denial
of leave to amend a pleading, 15 improper venue dismissal,"' dismissal of
a pendent state law claim,1"7 and ruling on trial matters of any kind."'

Abuse of discretion is applied on a sliding scale, stricter when the dis-
trict court has granted a new trial or JNOV on general weight of the evi-
dence grounds or when the issue is simple credibility of witnesses key to
the issue under review. 119

101. See Stock Equip. Co. v. Tennessee Valley Auth., 906 F.2d 583 (11th Cir. 1990);
Carriers Container Council, Inc. v. Mobile S.S. Ass'n, 896 F.2d 1330 (l1th Cir. 1990),
amended on rehearing in part, 904 F.2d 28 (11th Cir. 1990).

102. North Buckhead Civic Ass'n v. Skinner, 903 F.2d 1533 (11th Cir. 1990).
103. Martin, 911 F.2d at 610.
104. First Ala. Bank, N.A. v. First State Ins. Co., 899 F.2d 1045 (11th Cir. 1990); Hamp-

ton v. International Business & Mercantile Reassurance Co., 909 F.2d 1577 (11th Cir. 1990).
105. Simon v. Shearson Lehman Bros., 895 F.2d 1304 (11th Cir. 1990).
106. See Note, Rule 11 Sanctions: Contrasting Applications in the Second and Fourth

Circuits, 46 MD. L. RE.v 470 (1987); Markey, Jurisprudence or "Juriscience"? 25 WM. &
MARY L. REV. 525 (1984).

107. McWhorter v. Birmingham, 906 F.2d 674 (11th Cir. 1990).
108. See, e.g., Snook v. Trust Co. of Ga. Bank, N.A., 909 F.2d 480 (11th Cir. 1990);

Centel Cable Television Co. v. Thomas J. White Dev. Corp., 902 F.2d 905 (11th Cir. 1990).
109. See McWhorter, 906 F.2d at 677; J.A. Jones Constr. Co. v. Steel Erectors, Inc., 901

F.2d 943, 944 (11th Cir. 1990).
110. Patterson v. United States Postal Serv., 901 F.2d 927 (11th Cir. 1990); see also

Home Ins. Co. v. Thomas Indus., Inc., 896 F.2d 1352 (11th Cir. 1990).
111. Sanderford v. Prudential Ins. Co., 902 F.2d 897 (11th Cir. 1990).
112. Ray v. United States Dep't of Justice, 908 F.2d 1549 (11th Cir. 1990), cert. granted

in part, 111 S. Ct. 1101 (1991).
113. Manasota-88, Inc. v. Tidwell, 896 F.2d 1318 (11th Cir. 1990).
114. EEOC v. Mike Smith Pontiac GMC, Inc., 896 F.2d 524 (11th Cir. 1990).
115. Nolin v. Douglas County, 903 F.2d 1546 (11th Cir. 1990).
116. Home Ins. Co. v. Thomas Indus., Inc., 896 F.2d 1352, 1355 (11th Cir. 1990).
117. Faucher v. Rodziewicz, 891 F.2d 864 (11th Cir. 1990).
118. Simon v. Shearson Lehman Bros., 895 F.2d 1304, 1313 n.5, 1322 (11th Cir. 1990).
119. Id. at 1310; J.A. Jones Constr. Co. v. Steel Erectors, Inc., 901 F.2d 943 (11th Cir.

1990).
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On occasion the court of appeals recites the abuse of discretion stan-
dard, yet reverses the district court's decision without really according it
deference. One such case is Farred v. Hicks,"0 a section 1983121 case
against police officers arising out of a claim of unlawful detention. The
district court granted judgment for .the defendants and its ruling was, at
least in part, based on giving full faith and credit 22 to the preclusive ef-
fect of a judgment in the state criminal proceeding.123 In particular, the
issue was whether the state court's decision that the officers had probable
cause to arrest plaintiff, as decided on a motion to suppress in plaintiff's
criminal trial, collaterally estopped hint from alleging unlawful detention
in his civil rights claim."' The court of appeals' panel'" recited the abuse
of discretion standard but stated that plenary review of the rules gov-
erning collateral estoppel was appropriate because the district court had
misapplied Georgia law in holding that mutuality or privity of parties was
not necessary to that defense. The court went on to state that Georgia
law on that point appeared to be "unsettled,' 2 but ruled that it was
bound by Eleventh Circuit precedent, Webb v. Etheridge.27 In Webb the
court held that Georgia law required privity of parties before collateral
estoppel would apply."' Adhering to federal precedent in the face of a
change in state law, when state law is the rule of decision, appears to be
faulty reasoning, in part because it can result in inconsistent outcomes
depending on the plaintiff's choice of forum."" The result in this case is
inconsistent with the standard enunciated in Bordelon Brothers Towing
Co. v. Piling & Structures, Inc.'"0 In Bordelon Brothers Towing Co. the
court stated that the district judge's interpretation of the law of the state

120. 915 F.2d 1530 (11th Cir. 1991).
121. 42 U.S.C. § 1983 (1988).
122. 28 U.S.C. § 1738 (1988).
123. 915 F.2d at 1532-33.
124. Id. at 1533.
125. Judge Hatchett wrote for the court with Judges Johnson and Smith (Senior Judge

Edward S. Smith from the Federal Circuit) concurring.
126. 915 F.2d at 1533. (The Court cited two Georgia cases, Watts v. Lippitt, 171 Ga.

App. 578, 320 S.E.2d 581, 582 (1984); Norris v. Atlanta & West Point R.R., 254 Ga. 684, 333
S.E.2d 835, 837 (1985) for the premise that the Georgia courts were not uniform on this
point. However, Norris concerned "binding precedent," a form of stare decisis, and Watts
was based on the modern rule of collateral estoppel barring relitigation of an issue by a
party who had a "full and fair opportunity" to litigate that issue in the first case.).

127. 849 F.2d 546 (11th Cir. 1988).
128. Id. at 549.
129. For example, if Farred had been brought in state court, that court may have ap-

plied the full and fair opportunity reasoning of Watts to bar the claim. Because it was
brought in federal court, however, the state defendants must submit to the expense and
uncertainty of trial.

130. 906 F.2d 528 (11th Cir. 1990).
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in which the district court sits is entitled to deference from the court of
appeals.

131

Farred provides one example of those issues that mix questions of law
and fact, and in which appellate review combines the abuse of discretion
standard with de novo or plenary review. On the legal question of
whether collateral estoppel applies, the review is de novo, and on the
question of application of collateral estoppel, which contains some equita-
ble elements, the court applies the abuse of discretion standard. 13

2

Questions of law give the appellate court more ability to change the
result of the district court because the standard of review is de novo or
plenary. 138 Sometimes the court of appeals expresses this principle by
stating that it will review the question by applying the same standard
that the district court did. Thus, when the appellate court reviews the
grant of summary judgment,18' or JNOV,'88 it uses the same standard of
law that the district court was obliged to use.86 Legal questions reviewed
de novo in 1990 were: Whether a contract is ambiguous,"' interpretation
of a statute,'8 the date that a statute of limitations accrued if the facts
are not in dispute,' s' interpretation of a contract,14 0 conclusions regarding
res judicata,'4 determination of the existence or non-existence of per-

131. Id. at 532.
132. 915 F.2d at 1533; see also In re McWhorter, 887 F.2d 1564 (11th Cir. 1989).
133. See Royal Cup, Inc. v. Jenkins Coffee Serv., Inc., 898 F.2d 1514 (11th Cir. 1990);

NAACP v. Hunt, 891 F.2d 1555 (11th Cir. 1990).
134. See, e.g., Eberhardt v. Waters, 901 F.2d 1578 (11th Cir. 1990); Sales v. State Farm

Fire & Casualty Co., 902 F.2d 933 (11th Cir. 1990); Brown v. Crawford, 906 F.2d 667 (11th
Cir. 1990), cert. denied, 111 S. Ct. 2056 (1991); Cone Corp. v. Hillsborough County, 908 F.2d
908 (11th Cir.), cert. denied, 111 S. Ct. 516 (1990).

135. Simon v. Shearson Lehman Bros., 895 F.2d 1304, 1310 (l1th Cir. 1990).
136. For instance, in reviewing a grant of summary judgment, the court of appeals re-

views the evidence and all the factual inferences in a light most favorable to the party op-
posing the motion and all factual doubts are resolved in favor of the non-movant. Carriers
Container Council, Inc. v. Mobile S.S. Ass'n, Inc., 896 F.2d 1330, 1337 (11th Cir.), cert.
denied, 111 S. Ct. 308 (1990). In reviewing a grant of JNOV, the court of appeals, like the
district court, considers all of the evidence in a light most favorable to the non-moving party
and grants the motion only if a reasonable person could not arrive at a contrary verdict.
Simon, 895 F.2d at 1310.

137. Royal Cup, Inc. v. Jenkins Coffee Serv., Inc., 898 F.2d 1514, 1523 (11th Cir. 1990).
138. O'Reilly v. Ceuleers, 912 F.2d 1383 (11th Cir. 1990); United States v. Fleet Factors

Corp., 901 F.2d 1550 (11th Cir.), cert. denied, 111 S. Ct. 752 (1990); Hart v. United States,
894 F.2d 1539 (11th Cir.), cert. denied, 111 S. Ct. 509 (1990).

139. First Alabama Bank, N.A. v. First State Ins. Co., 899 F.2d 1045, 1055 (lth Cir.
1990).

140. Id.; Zaklama v. Mt. Sinai Medical Center, 906 F.2d 650 (11th Cir. 1990).
141. NAACP v. Hunt, 891 F.2d 1555, 1560 (11th Cir. 1990).
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sonal jurisdiction,14' and the application of Federal Rule of Civil Proce-
dure 41 in a dismissal with prejudice.' s

A few of the "standard of review" cases do not fit neatly into any of the
three general categories discussed above. In Royal Cup, Inc. v. Jenkins
Coffee Service, Inc., 44 the question on appeal was whether the district
court had properly resolved an apparent inconsistency in the jury's an-
swers to special interrogatories. '45 Although the court of appeals affirmed
this issue, its stated standard of review was very broad indeed: To "re-
view the record fully in order to ascertain whether the district court's
reconciliation of the apparently inconsistent verdict represents a fair and
reasonable reading of the case. ''

114

Similarly in E.F. Hutton & Co. v. Hadley,'47 the court of appeals ap-
plied a broader than usual standard of review to the district court's order
denying standing because the issue had been developed and presented on
motion for summary judgment. 41 The court explained the standard as an
evaluation of this issue "'from all materials of record.' ,1149

The court of appeals used another broader than normal standard to
review the district court's grant of an injunction in Florida Chapter of
Association of General Contractors v. Jacksonville.'" The ordinary stan-
dard of review would have been abuse of discretion, but because the dis-
trict court found irreparable injury without hearing evidence, using an
incorrect legal standard, the court of appeals made its own decision "on a
clean slate" and reversed."'1

IV. WAIVER OF RIGHT TO APPELLATE CONSIDERATION AND HARMLESS

ERROR

One of the long-standing principles of appellate law is that an appellate
court will not consider a legal issue or theory raised for the first time on
appeal. 152 The corollary to this rule is that a party must clearly present a
claim, argument, theory, or defense, and afford the district court an op-
portunity to recognize and rule on it in order to preserve that issue for

142. Jet Charter Serv., Inc. v. Koeck, 907 F.2d 1110 (llth Cir. 1990).
143. Matthews v. Gaither, 902 F.2d 877 (l1th Cir. 1990).
144. 898 F.2d 1514 (l1th Cir. 1990).
145. Id. at 1518.
146. Id. at 1519.
147. 901 F.2d 979 (11th Cir. 1990).
148. Id. at 983.
149. Id. (quoting Pollard v. Cockrell, 785 F.2d 1002, 1006 (5th Cir. 1978)).
150. 896 F.2d 1283 (11th Cir. 1990).
151. Id. at 1285-86.
152. Booth v. Hume Publishing, Inc., 902 F.2d 925, 928 (11th Cir. 1990).
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appeal.158 The purpose of this rule is to assure that the trial court has the
opportunity to consider all evidence on the issue raised, especially since it
alone is competent to decide certain issues.16 4 Equally essential is the ju-
dicial policy protecting litigants from being surprised on appeal by a final
decision on issues upon which they had no opportunity to introduce evi-
dence below.1 55 However, like any general rule, there are certain excep-
tions. For example, "it is well established that [a court of appeals] will
address a jurisdictional issue on appeal even though never previously
raised.""

The decision whether to consider an argument first made on appeal
involves an exercise of discretion by the appellate court based upon the
facts of the individual case. " In determining whether to review an issue
not presented to the trial court, an appellate court generally will not en-
tertain a new legal issue or theory "unless [it involves] a pure question of
law and the court's failure to consider it would result in a miscarriage of
justice."1 8 The Eleventh Circuit had numerous opportunities to apply
the general rule during 1990.159

By contrast, at least one case decided by the court of appeals involved
significant disagreement among the panel members concerning whether
an issue was adequately raised in the trial court for purposes of appellate
review. In First Alabama Bank, N.A. v. First State Insurance Co.,160 the
panel majority determined that an argument could not be considered as
the appellant raised it for the first time in the reply brief."1 Chief Judge
Tjofiat, dissenting to this part of the majority opinion, believed that the
issue argued on appeal had been framed in the pleadings below and ar-
gued that even though the district court might not have expressly dealt
with the issue, the appellate court could explore any, theory that had di-
rect bearing on one of the elements of the claim."" In urging considera-
tion of the argument, the dissent contended that even if the argument

153. In re Pan Am. World Airways, Inc., 905 F.2d 1457, 1462 (11th Cir. 1990).
154. Id.
155. Id.
156. In re Davis, 899 F.2d 1136, 1138 n.5 (11th Cir.), cert. denied sub nom. Gower v.

Farmers Home Admin., 111 S. Ct. 510 (1990).
157. Caban-Wheeler v. Elsea, 904 F.2d 1549, 1557 (11th Cir. 1990).
158. NAACP v. Hunt, 891 F.2d 1555, 1563 (11th Cir. 1990).
159. Industrial Chemical & Fiberglass Corp. v. North River Ins. Co., 908 F.2d 825, 833

(lth Cir. 1990); Concerned Citizens of Hardee County v. Hardee County Bd. of Comm'rs,
906 F.2d 524, 527 (11th Cir. 1990); Formby v. Farmers & Merchants Bank, 904 F.2d 627, 631
n.4 (11th Cir. 1990); Pruitt v. P.P.G. Indus., Inc., 895 F.2d 734, 736 (11th Cir.), cert. denied,
111 S. Ct. 254 (1990); Howard Johnson Co. v. Khimani, 892 F.2d 1512, 1522 n.10 (11th Cir.
1990).

160. 899 F.2d 1045 (11th Cir. 1990).
161. Id. at 1060 n.8.
162. Id. at 1077 n.9.
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was not before the district court, this case fell within an exception."3 The
dissent contended that an appellate court should consider an issue not
raised below "where the interest of substantial justice is at stake, where
the proper resolution is beyond any doubt, or where that issue presents
significant questions of general impact or of great public concern.","
However, the majority was not persuaded by the dissent's reliance upon
these exceptions.

According to the majority, case law in this area requires consideration
of issues not raised below only where strict application of the rule would
produce patently unjust results.1" The majority concluded that if they
were to adopt the position urged by the dissent, the efficient administra-
tion of justice would be impeded and the general rule of waiver would be,
in effect, swallowed by its exceptions."" In sum, the court refused to en-
tertain a new issue on appeal even when that issue could be outcome de-
terminative.167 This result is consistent with efforts by the federal judici-
ary to better manage overflowing dockets at the appellate level. 1"1

Another area in which the appellate courts will not rescue unwitting
litigants is that of error invited by the parties themselves. In EEOC v.
Mike Smith Pontiac GMC, Inc.,1" the trial court used an improper stan-
dard in determining whether to set aside an entry of default.1 70 Despite
the clear use of an incorrect standard, the Eleventh Circuit refused to'
reverse the decision of the lower court when the appellant invited the
error by citing the court to that standard.1 71 Similarly, in Formby v.
Farmers & Merchants Bank, 1 7 the court of appeals refused to allow a
party to benefit from its own erroneous actions in filing a prior appeal
prematurely.17 3 In another case, the court of appeals refused to assign er-
ror to testimony of an appellant elicited in questioning by his counsel. 74

Thus, the court offered no inkling in its 1990 cases of any intention to
relax the rule that invited error will prove fatal on appeal.

163. Id.
164. Id. (citing Dean Witter Reynolds, Inc. v. Fernandez, 741 F.2d 355, 360-61 (11th Cir.

1984)).
165. Id. at 1060 n.8.
166. Id.
167. Id.
168. See, e.g., Pelletier v. Zweifel, 921 F.2d 1465 (11th Cir. 1991).
169. 896 F.2d 524 (lth Cir. 1990).
170. Id. at 528.
171. Id.
172. 904 F.2d 627 (11th Cir. 1990).
173. Id. at 631 n.4.
174. Salter v. Westra, 904 F.2d 1517, 1519 n.1 (11th Cir. 1990).
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Finally, in Evans v. Dugger, 17 the Eleventh Circuit considered the im-
plications of technically imperfect jury instructions in the context of
harmless error. Although the court found certain of the charges given in
that case to be technically imperfect, it recognized that jury instructions
must be examined in view of the allegations before the court, the evi-
dence presented at the trial, and the arguments of counsel. " ' According
to the court, if the charge, as a whole, correctly instructed the jury, no
reversible error is committed despite technical imperfections. 7 Errone-
ous instructions do not require reversal on appeal unless the court is
"'left with a substantial and ineradicable doubt as to whether the jury
was properly guided in its deliberations."'176 Applying this standard in
Evans, the court determined that any omission or misstatement by the
trial court in its jury instructions did not constitute reversible error:1 7 9

The court took a similar position in Shirman v. Burke Contracting,
Inc.,190 which involved a failure by the trial court to give a limiting in-
struction regarding evidence admitted solely for impeachment purposes.
In Sherman counsel did not make a request for limiting instruction, and
counsel did not object to the opposing party's use of evidence in closing
argument as the truth of the matter asserted, rather than as impeach-
ment evidence."' Under these circumstances, the court of appeals found
no error and held that when evidence is admissible for some purpose and
no manifest miscarriage of justice results, the absence of such an instruc-
tion during trial is harmless error.182

V. MISCELLANEOUS ISSUES

A. Precedent

In United States v. Evans,183 a case involving an appeal of the convic-
tion of a DeKalb County Commissioner for Hobbs Act violations, the
court rather perfunctorily rejected Commissioner Evans' argument that

175. 908 F.2d 801 (11th Cir. 1990).
176. Id. at 807.
177. Id.
178. Id. (quoting Miller v. Universal City Studios, Inc., 650 F.2d 1365, 1372 (5th Cir.

1981)).
179. Id. at 808-09. Compare Everett v. Carnival Cruise Lines, 912 F.2d 1355 (11th Cir.

1990) (error not harmless where uncertainty exists as to whether jury misled in
deliberations).

180. 891 F.2d 1527 (11th Cir.), cert. denied, Ill S. Ct. 353 (1990).
181. 891 F.2d at 1534.
182. Id.
183. 910 F.2d 790 (11th Cir. 1990).
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binding Fifth'" and Eleventh Circuit precedent "  should be reviewed
and overturned. The court cited the familiar rule that prior panel deci-
sions can be overturned only by the en banc court or by the Supreme
Court.186

Another 1990 case dealing with precedent, but in quite a different con-
text, is Lucas v. Townsend,'s7 a Georgia Voting Rights Act case. This was
a case challenging, on racial dilution grounds, the form in which a refer-
endum question was presented to the voters of Macon/Bibb County.' s In
a prior section 5189 challenge, the three-judge court denied injunctive re-
lief and that denial was summarily affirmed by the Supreme Court."90 On
the section 219 claim, the single judge district court also entered judg-
ment for defendants.' 9" The issue on appeal was whether the Supreme
Court decision on the section 5 claim was binding precedent, controlling
the outcome of the section 2 case. 1 3 The Eleventh Circuit held that it was
not bound, restating the premise that summary affirmance by the Su-
preme Court has the effect of affirming the judgment "but not necessarily
the Court's reasoning supporting the judgment.'" If the Supreme Court
clearly decides a question by affirming the judgment below, then that is
binding in all other courts faced with the same issue.'"5 After an extensive
discussion of the interrelationship of sections 2 and 5 and the facts and
procedural history of this series of cases, the court held that the Supreme
Court, in its summary aflirmance, could have decided the critical section
2 issue but it did not necessarily do so because the Court would have
affirmed on a different ground without reaching the section 2 issue.'"

184. See Bonner v. City' of Pritchard, 661 F.2d 1206, 1209 (11th Cir. 1981) (en banc).
(Decisions of the former Fifth Circuit rendered prior to October 1, 1981, were adopted as
precedent for the Eleventh Circuit.).

185. Evans was seeking a different rule from the one enunciated in United States v.
O'Keefe, 825 F.2d 314, 319 (11th Cir. 1987), that the prosecution need not prove actual
inducement or compensation in a Hobbs Act case; the fact of the public office supplies that
element. 910 F.2d at 796-97.

186. 910 F.2d at 797.
187. 908 F.2d 851 (11th Cir. 1990).
188. Id. at 853.
189. Section 5 of the Voting Rights Act of 1965, 42 U.S.C. § 1973(c) (1988) requires

preclearance of changes in voting practices in certain states.
190. Lucas v. Townsend, 732 F. Supp. 1581 (M.D. Ga. 1989), affd, 110 S. Ct. 858 (1990).
191. Section 2 of the Voting Rights Act of 1965, 42 U.S.C. '§ 1973 (1988) prohibits a

voting qualification standard, practice, or procedure which results in denial of or abridges
the right to vote.

192. Lucas v. Townsend, 714 F. Supp. 525 (M.D. Ga. 1989), rev'd, 908 F.2d 851 (11th
Cir. 1990).

193. 908 F.2d 851, 854 (11th Cir. 1990).
194. Id. (citing Mandel v. Bradley, 432 U.S. 173, 176 (1977)).
195. See Hicks v. Miranda, 422 U.S. 332, 344-45 (1975).
196. 908 F.2d at 855.
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B. Unusual Applications of Appellate Court Authority

In a different area, the Eleventh Circuit noted sua sponte in J.D. Phar-
maceutical Distributors, Inc. v. Save-On Drugs & Cosmetic Corp.197 that
one of the appellants was never made a party in the district court.1" Stat-
ing that the parties seemed "content to treat [the missing party] as a
party defendant, the terms of a stipulation, if any, to that effect [were]
unclear,"' " the court ruled on the appeal as if that procedural hurdle had
already been cleared.'"

C. Law of the Case

The judicially created doctrine of "law of the case"20 1 found expression
in two cases decided by the Eleventh Circuit in 1990. Under this doctrine,
"'findings of fact and conclusions of law made by an appellate court are
generally binding in all subsequent proceedings in the same case in the
trial court or on a later appeal.' ",ss In Heathcoat v. Potts,"s the court of
appeals discussed the basis for the doctrine as well as the scope of its
application. Thus, the court recognized that the "law of the case" doc-
trine "served several important purposes including (1) insuring that liti-
gation on an issue will come to an end, (2) discouraging 'panel shopping'
at the circuit court level, and (3) assuring the obedience of lower courts to
the decisions of appellate courts.'" 4 Although the doctrine does not fore-
close consideration of every issue that could be raised in any given litiga-
tion, it does preclude further litigation of issues previously decided ex-
plicitly, and those decided by necessary implication."' In Heathcoat the
court refused to allow a plaintiff to change her theory of the case in a
second appeal. 0

0 In rendering this decision, the court had to determine
that none of the recognized exceptions to the "law of the case" doctrine
applied .'* At issue was the application 'of a new statute to the case

197. 893 F.2d 1201 (11th Cir. 1990).
198. Id. at 1207.
199. Id.
200. Id.
201. Heathcoat v. Potts, 905 F.2d 367, 370 (l1th Cir. 1990).
202. Id. at 370 (quoting Westbrook v. Zant, 743 F.2d 764, 768 (11th Cir. 1984)).
203. 905 F.2d 367 (11th Cir. 1990).
204. Id. at 370.
205. Id.
206. Id. at 367.
207. Id. at 371. The "law of the case" doctrine has three recognized exceptions: "(1) a

subsequent trial produces substantially different evidence; (2) controlling authority has
since made a contrary decision of law applicable to that issue; or (3) the prior decision was
clearly erroneous and [failure to address it] would work manifest injustice." Id.
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facts."" The court in Heathcoat found two of the general exceptions com-
pletely inapplicable, and determined that it would not work manifest in-
justice to apply the provisions of the new statute to the parties in the
case. °0 A similar treatment of this doctrine occurred in Wheeler v. City
of Pleasant Grove, 10 which applied the general rule and held that the
"law of the case" doctrine barred a district court from departing from the
mandate of a prior decision.2 11 These, decisions fall easily within the gen-
eral rule and do not present an unusual setting for the application of the
doctrine.

208. Id.
209. Id.
210. 896 F.2d 1347 (11th Cir. 1990).
211. Id. at 1350-51.
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