
Admiralty

by Roy E. Paul*

and

Grace W. Shelton**

I. INTRODUCTION

The Mercer Law Review last surveyed admiralty in its 1990 summer
edition.1 Consistent with the last five articles on this topic,' this survey
does not attempt to include all opinions that touch on admiralty and
maritime practice. Instead, this survey will focus on significant decisions
that reflect some real change in, or explication of, existing law in certain
specific categories. The present survey begins with cases dealing with is-
sues of maritime jurisdiction and procedure. The Article then turns to
recent developments relating to the Carriage of Goods by Sea Act3
("COGSA") and to personal injury actions. The Article next addresses
issues of marine insurance and, last, a significant decision relating to the
Limitation of Vessel Owner's Liability Act ("Limitation Act").'

* Partner in the firm of Bouhan, Williams & Levy, Savannah, Georgia. University of

Georgia (B.A., magna cum laude, 1978; J.D., cum laude, 1981). Member, State Bar of Geor-
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nah and American Bar Associations, State Bar of Georgia.

1. Paul, Admiralty, 42 MERCER L. Rev. 1193 (1990).

2. Id.; Paul, Admiralty, 40 MERCER L. REv. 1117 (1989); Paul, Admiralty, 39 MERCER L.
REv. 1107 (1988); Hartridge & Paul, Admiralty, 37 MERCER L. REv. 1169 (1986); Hartridge &
Paul, Admiralty, 35 MERCER L. REv. 1069 (1984).

3. Ch. 229, 49 Stat. 1207 (1936) (codified as amended at 46 U.S.C. app. §§ 1300-1315
(West 1975 & Supp. 1991)).

4. Act of Mar. 3, 1851, ch. 43, § 3, 9 Stat. 635 (codified as amended at 46 U.S.C. app. §§
181-188 (West 1958 & Supp. 1991)).
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II. JURISDICTION AND PROCEDURE

In Brockington v. Certified Electric, Inc.,5 the Eleventh Circuit af-
firmed the order of Judge Anthony Alaimo, then Chief District Judge of
the Southern District of Georgia, granting summary judgment in favor of
appellee Certified Electric, Inc. for the reasons set forth in Judge
Alaimo's order. The panel attached the district court's detailed order as
an appendix to the Eleventh Circuit's decision. Brockington, the plaintiff/
appellant, had already received compensation under the Georgia Workers'
Compensation Acts for injuries suffered on a vessel in the Intracoastal
Waterway. Brockington then sought an additional recovery against his
employer, Certified Electric, Inc. ("Certified"), pursuant to section 5(b) of
the Federal Longshore and Harbor Workers' Compensation Act
("LHWCA")7 and under general maritime law.

The incident giving rise to the action occurred when Certified, Brock-
ington's employer, contracted to do wiring work at a marine laboratory
undergoing construction on Sapelo Island. Because the only access to
Sapelo Island was aboard the Sapelo Queen ferry, Certified decided to
use the motor boat of another employee to transport materials to the is-
land. The boat which Brockington and that employee utilized hit the
wake created by another vessel, causing Brockington's seat to become un-
fastened and to slide to the back of the boat, resulting in injuries to
Brockington. Brockington subsequently underwent back surgery and re-
ceived approximately $46,000 in state workers' compensation benefits. In
final settlement of his claims, Certified and the insurer paid him an addi-
tional $40,000.

.In initiating suit, Brockington and his wife invoked the LHWCA. The
district court found, however, that Brockington was not a "maritime em-
ployee" at the time he was injured and, thus, he was not entitled to pro-
ceed under the LHWCA.' The court noted that under the 1984 amend-
ments' to the Act, a claimant must "fulfill a two-prong test consisting of a
'status' as well as a 'situs' component."10 Since Brockington suffered his
injury on the navigable waters of the Intracoastal Waterway, the issue of
situs was undisputed. The critical issue, instead, was the second prong
involving status, and whether Mr. Brockington was involved in "maritime

5. 903 F.2d 1523 (11th Cir. 1990), cert. denied, 111 S. Ct. 676 (1991).
6. O.C.G.A. §§ 34-9-1 to -367 (1988 & Supp. 1990).
7. Ch. 509 § 1, 44 Stat. 1424 (1927) (codified at 33 U.S.C. §§ 901-950 (1988)).
8. 903 F.2d at 1527.
9. Congress amended § 2 of the LHWCA in 1984 to further clarify the definition of

covered employees. Congress had amended the LHWCA previously in 1972, expanding cov-
erage to include "longshoremen, harborworkers and others who were not actually physically
on the water at the time of their injury." Id.

10. 903 F.2d at 1527.
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employment." The district court quoted the .1985 decision of Herb's
Welding, Inc. v. Gray," in which the Supreme Court said, "[T]he
Amendments were not meant 'to cover employees who are not engaged in
loading, unloading, repairing, or building a vessel, just because they are
injured in an area adjoining navigable, waters used for such activity.' '

"12

While noting that the Supreme Court in Herb's Welding had "declined
to address the question of coverage. by the LHWCA of an employee whose
job was entirely land-based but who took a boat to work,"' 8 the district
court nevertheless felt that the Supreme Court had provided sufficient
guidance to resolve that question in Brockington.4 The district court
noted that the Supreme Court, in Northeast, Marine Terminal Co. v.
Caputo," decided that the issue of "employment" is defined not by what
an individual is doing at the moment he is injured, but by the nature of
the employment in which he is generally engaged: "[W]hether an individ-
ual is a maritime employee for purposes of LHWCA coverage is con-
trolled by an analysis of [the employee's] 'basic' employment, rather than
the employee's particular work at the moment of the accident,""

The district court focused on Brockington's regular employment and
determined that Brockington was employed by Certified as a land-based
electrician, and his duties consisted primarily of wiring houses and com-
mercial buildings.'7 The fact that Brockington may have loaded or un-
loaded materials from the boat during the time of his injuries was irrele-
vant."6 The court found that "there. was nothing inherently maritime
about his tasks as an electrician and the 'marine environment' in which
he was injured had absolutely no connection to the general nature of his
employment. It was merely his mode of travel to this particular jobsite.""
Apparently, the district court was somewhat uncomfortable with this
finding and bolstered its conclusion by noting that "it cannot even be said
that Brockington regularly travelled over water to more than two jobsites
in the ten years he was employed by Certified."' 0 Accordingly, the court
determined that the "status" requirement of the LHWCA was not met
and granted summary judgment to Certified on plaintiffs' claim under the
LHWCA.21

11. 470 U.S. 414 (1985).
12. 903 F.2d at 1527-28 (quoting Herb's Welding, 470 U.S. at 424).
13. Id. at 1528.
14. Id.
15. 432 U.S. 249 (1977).
16. 903 F.2d at 1528.
17. Id.
18. Id.
19. Id.
20. Id.
21. Id.
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The district court then turned to plaintiffs' claim under general mari-
time law and focused on whether it provided jurisdiction.2 1 The court
noted that while the situs of the injury is important to the invocation of
admiralty jurisdiction, "jurisdiction depends upon more than the mere
fact that the accident occurred on the 'high seas or navigable waters.' ,,23
A plaintiff must also show that there was "a 'significant relationship' be-
tween the alleged wrong and 'traditional maritime activity.' While this
requirement is not as stringent as the 'maritime employment' of the
LHWCA, there must be some nexus between the activity and the con-
cerns intended to be protected through the grant of admiralty

'jurisdiction.""
The district court utilized the four factor analysis set forth by the for-

mer Fifth Circuit in Kelly v. Smith 2 to determine whether the nexus
existed. Under Kelly, in determining whether the requisite relationship
between the alleged wrong and traditional maritime activity exists, the
court considers the following factors: "(1) the functions and roles of the
parties; (2) the types of vehicles and instrumentalities involved; (3) the
causation and type of injury; and (4) the traditional concepts of the role
of admiralty law."' 6 Applying these factors to the facts in Brockington,
the district court determined that it retained jurisdiction under general
maritime law. 7

Having determined that general maritime jurisdiction was present, the
district court considered whether Brockington's previous compensation
under the Georgia Workers' Compensation Act barred further recovery by
plaintiffs. In determining whether to give effect to state law regarding the
exclusion of conflicting admiralty provisions, the district court applied
the balancing test set out in the Eleventh Circuit's 1986 decision in Steel-
met, Inc. v. Caribe Towing Corp.,28 providing that:

One must identify the state law involved and determine whether there is
an admiralty principle with which the state law conflicts, and, if there is
no such admiralty principle, consideration must be given to whether such
an admiralty rule should be fashioned. If none is to be fashioned, the
state rule should be followed .... If there is a[n] admiralty-state law
conflict, the comparative interests must be considered-they may be
such that admiralty shall prevail... or if the policy underlying the ad-

22. Id.
23. Id. (citing East River S.S. Corp. v. Transamerica Delaval, 474 U.S. 858, 864 (1986)).
24., Id. at 1529 (citations omitted).
25. 485 F.2d 520 (5th Cir. 1973).
26. 903 F.2d at 1529.
27. Id.
28. 779 F.2d 1485 (11th Cir. 1986).
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miralty rule is not strong and the effect on admiralty is minimal, the
state law may be given effect.2

In Brockington the court recognized that there was an admiralty-state
law conflict since under general maritime law actions for personal injury
are generally cognizable, while the Georgia workers' compensation law,
incorporated into Brockington's employment contract, precluded the
Brockingtons' action.

Plaintiffs contended that general maritime law was applicable in order
to maintain uniformity. The Brockingtons cited the Fifth Circuit deci-
sions of Thibodaux v. Atlantic Richfield Co., 0 King v. Universal Electric
Construction," Roberts v. City of Plantation," and Brown v. ITT
Rayonier, Inc.3 in support of their argument that the limitations to the
state workers' compensation laws should yield to general maritime law. In
Brockington the court distinguished those cases, placing great weight on
the fact that they were actions for wrongful death as opposed to actions
for mere personal injury. Additionally, the court noted that in Moragne v.
States Marine Lines,3" the Supreme Court specifically created a cause of
action in general maritime law for death caused by violation of maritime
duties. The court in Brockington observed:

[W]hile maritime law generally permits recovery for personal injury as a
maritime tort, the Supreme Court has stated that: the State may modify
or supplement the maritime law by creating liability which a court of
admiralty will recognize and enforce when the state action is not hostile
to the characteristic features of maritime law or inconsistent with federal
legislation.3 '

The district court further noted that the Supreme Court has not pro-
scribed the application of workers' compensation, but instead has given
effect to state laws to the exclusion of general maritime law. In P.J. Car-
lin Construction Co. v. Heaney,'3 the Court ruled that an employment
contract providing for coverage under New York workers' compensation
laws .must be given effect when the parties and the accident are "local,"
and concluded that the enforcement of state law would not "materially
interfere with the uniformity of any maritime law.' 7 In Brockington the

29. 903 F.2d at 1530 (quoting Steelmet, 779 F.2d at 1488) (emphasis added by district
court).

30. 580 F.2d 841 (5th Cir. 1978), cert. denied, 442 U.S. 909 (1979).
31. 799 F.2d 1073 (5th Cir. 1986).
32. 558 F.2d 750 (5th Cir. 1977).
33. 497 F.2d 234 (5th Cir. 1974).
34. 398 U.S. 375 (1970).
35. 903 F.2d at 1531-32 (quoting Just v. Chambers, 312 U.S. 383, 388 (1941)).
36. 299 U.S. 41 (1936).
37. 903 F.2d at 1532 (quoting Heaney, 299 U.S. at 44).
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district court went on to find that, unlike the statute with regard to an
action for wrongful death, the Georgia workers' compensation law does
not proscribe recovery for personal injury, but, rather, specifically pro-
vides a means by which personal injury recovery can be had."8 The work-
ers' compensation statute, under which Brockington had already recov-
ered more than $85,000, therefore provided a remedy for his personal
injury.

In analyzing the interest of the state in applying state law, the court
concluded that the action was peculiarly "local": plaintiffs were local resi-
dents and Certified was a local operator; the accident occurred within
Georgia waters; Brockington had contracted for employment pursuant to
state law, with the expectation that Georgia workers' compensation laws
would apply; and Certified, likewise, acted according to the same expecta-
tion. 9 In summary, as in Heaney, the court found that the State had a
strong interest in the application of its workers' compensation law to a
"local" action with no comparable interest to tip the balance in favor of
the application of general maritime law. Accordingly, the district court
found that Brockington's recovery under the Georgia Workers' Compen-
sation Act, which excludes any other recovery, precluded any recovery
under general maritime law and granted Certified's motion for summary
judgment as to the main claims.' 0

In Morewitz v. West of England Ship Owners Mutual Protection &
Indemnity Association,'1 the admihistrator of the estates of several de-
ceased seamen filed an appeal from the district court's dismissal of his
action for lack of subject matter jurisdiction. Morewitz contended that
the district court had subject matter jurisdiction because the suit related
to a marine insurance contract which fell within federal admiralty juris-
diction. Morewitz had obtained a judgment against the vessel's managing
agent, General Development, which subsequently became insolvent.
Plaintiff then brought his action against the insurers of the vessel.
Morewitz conceded that the deceased seamen were not named insureds
under the insurance policy issued by West of England on the vessel that
sunk, causing the deaths of its crew members, but noted that the de-
ceased seamen had a right to sue under an English bankruptcy statute,
The Third Parties (Rights Against Insurers) Act of 1930. ' The district

38. Id.
39. Id.
40. Id. at 1533,
41. 896 F.2d 495 (11th Cir. 1990).
42. Section one of the Act provides:

1. Rights of third parties against insurers on bankruptcy, etc., of the insured
(1) Where under any contract of insurance a person (hereinafter referred to as the
insured) is insured against liabilities to'third parties which he may incur, then-
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court dismissed plaintiff's complaint, finding that it was based on a Brit-
ish bankruptcy statute that was not maritime in nature.43 The Eleventh
Circuit concluded that the lower court erred "in both the characterization
and resolution of its decision,"' 4 and found that the suit to recover on a
marine protection and indemnity policy was enough to confer subject
matter jurisdiction. ' The court concluded that subject matter jurisdic-
tion existed with or without the English statute because the English stat-
ute concerned standing to sue, not subject matter jurisdiction. 4 The
Eleventh Circuit noted that the statute at issue was not a "bankruptcy
statute" but a common direct action statute and that direct action stat-
utes generally have nothing to do with subject matter jurisdiction.47

' In his concurring opinion, Chief Judge Tjofiat agreed with the result
reached by the majority. He noted that federal admiralty jurisdiction ex-
ists over a suit on a contract of marine insurance, but observed that, in
his opinion, the district court correctly concluded that plaintiff's cause of
action was dependent upon the British bankruptcy statute since, without
the statute, plaintiff could not have brought any direct action against the
insurer. Under Judge Tjoflat's analysis, the district court incorrectly con-
cluded that the cause of action depended solely upon the statute; the ac-
tion also depended upon the underlying contract of maritime insurance.'8

Judge Tjoflat distinguished the British statute from the Louisiana direct
action statute apparently considered by the majority:4"

Rather than mandating a direct action provision in every insurance con-
tract, the [British] statute itself provides the right of action: the in-
sured's "rights against the insurer under the contract in respect of the

(a) in the event of the insured becoming bankrupt or making a composition
or arrangement with his creditors; or
(b) in the case of the insured being a company, in the event of a winding-up
order being made, or a resolution for a voluntary winding-up being passed,
with respect to the company, or of a receiver or manager of the company's
business or undertaking being duly appointed, or of possession being taken,
by or on behalf of the holders of any. debentures secured by a floating
charge, of any property comprised in or subject to the charge;

if, either before or after that event, any such liability as aforesaid is incurred by
the insured, his rights against the insurer under the contract in respect of the
liability shall, notwithstanding anything in any Act or rule of law to the contrary,
be transferred to and vest in the third party to whom the liability was so incurred.

896 F.2d at 498 n.3.
43. 896 F.2d at 497.
44. Id. at 498.
45. Id.
46. Id. at 499.
47. Id.
48. Id. at 500.
49. LA. REV. STAT. ANN. § 22:655 (West 1988 & Supp. 1989).
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liability shall. . . be transferred to and vest in the third party to whom
the liability was so incurred." This statute thus "vests" a substantive
right in the third party-a right that is, of course, equivalent to the in-
sured's rights under the contract5 0

Judge Tjoflat, therefore, concluded that plaintiff's right of action in the
case depended upon both the insurance contract and the statute. Because
the action depended in part on the insurance contract, it fell under the
court's admiralty jurisdiction."

Nehring v. Steamship M/V Point Vail" arose when the crew members
of the MIV Point Vail instituted an action in rem against the vessel in
order to satisfy a claim for wages. Five trust funds ("Seafarers Trust
Funds") had been established pursuant to collective bargaining agree-
ments between the Seafarers International Union and various shipping
companies and were intended to benefit unlicensed seamen represented
by the Union. The Seafarers Trust Funds filed an intervention after
seizure of the vessel. Point Vail Company, the owner of the M/V Point
Vail, was a party either directly or indirectly to the relevant agreements
since it employed seamen represented by the Seafarers International
Union. The Seafarers Trust Funds contended that their claims for contri-
butions owed by Point Vail Company on behalf of seamen represented by
the Seafarers International Union and employed aboard the M/V Point
Vail presented a maritime claim within the court's admiralty and mari-
time jurisdiction. Significantly, however, neither in the original interven-
ing complaint nor in their later intervening complaint did the Seafarers
Trust Funds allege that the Point Vail Company could not be found
within the district as required by rule B(1) of the Supplemental Rules for
Certain Admiralty and Maritime Claims.5 Rather, the Seafarers Trust
Funds alleged that the defendant had no assets with which to respond to
their claims within the judicial district. In both complaints, the Seafarers
Trust Funds alleged that their claims were being brought in personam
against the defendant Point Vail Company and in rem against the
vessel.

s'

Point Vail Company answered the initial intervening complaint "as
claimant of and on behalf of" the defendant vessel. In its initial pleading,
Point Vail Company asserted as an affirmative defense that "the court

50. 896 F.2d at 501 (Tjoflat, C.J., concurring) (quoting The Third Parties Act, 20 § 2,
Geo. 5, ch. 25, § 1(1)).

51. Id.
52. 901 F.2d 1044 (61th Cir. 1990).
53. FED. R. Civ. P., Supplemental Rules for Certain Admiralty and Maritime Claims Rule

B(1), 28 U.S.C.A. (West Supp. 1991).
54. 901 F.2d at 1045-46.
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lacks in personam jurisdiction over Point Vail Company."5 Subse-
quently, Point Vail Company answered the initial intervening complaint
on its own behalf without contesting the court's in personam jurisdiction
over it. Similarly, Point Vail Company responded to subsequent plead-
ings without contesting the court's in personam jurisdiction and specifi-
cally admitted that the court had in personam jurisdiction over it in re-
sponding to the amended complaint of the Seafarers International Union
and the Seafarers Trust Funds. 6 The defendant vessel, Point Vail,
posted a bond and was ultimately released.5' In their stipulation and joint
motion seeking release of the vessel, the parties agreed: "[tlhat there is a
dispute between the parties as to whether the complaint and intervening
complaints, or any of them, constitute maritime attachment and garnish-
ment actions against Point Vail Company, in personam, for which Point
Vail Company should be required to post security.""8

Following a nonjury trial, the district court entered a judgment in favor
of the Seafarers Trust Funds for unpaid employer contributions, and or-
dered that the trust funds could satisfy their judgment under the vessel
release bond which was posted by Point Vail Company to secure release
of the vessel. Point Vail Company appealed, contending that the claims
presented by the Seafarers Trust Funds were not within the district
court's admiralty and maritime jurisdiction, and, therefore, the district
court lacked subject matter jurisdiction over them. Alternatively, Point
Vail asserted that the Seafarers Trust Funds had only in personam claims
against the company and not in rem claims against the vessel. Because
the Seafarers Trust Funds did not perfect a maritime attachment under
the requirements of Supplemental Rule B of the Supplemental Rules, for
Certain Admiralty and Maritime Claims, Point Vail asserted that the dis-
trict court erred when it ordered the Seafarer Trust Funds to satisfy their
judgment on security posted to release the vessel.68

In contending that the district court lacked subject matter jurisdiction,
Point Vail argued that its agreements to make contributions to the vari-
ous trust funds were not maritime contracts because the obligations
"'do[] not remotely affect the operation, navigation or management of a
vessel.' "60

The Eleventh Circuit noted that article III, section 2 of the Constitu-
tion states that the judicial power of the United States shall extend "'to

55. Id. at 1046.
56. Id.
57. Id. at 1046-47.
58. Id. at 1047.
59. Id.
60. Id. (citing appellants' brief).
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all cases of admiralty and maritime jurisdiction.' "1 The Eleventh Circuit
recognized, however, that "[d]eciding whether contracts come within fed-
eral maritime jurisdiction, however, is not subject to exactitude." 2 To fall
within the federal court's admiralty and maritime jurisdiction, a contract
"'must pertain directly to and be necessary for commerce or navigation
upon navigable waters.'"-6 In deciding whether the subject matter of a
contract is necessary to the operation, navigation or management of the
ship afloat, the court made it clear that it utilizes a test of reasonableness
rather than one of absolute necessity."4

The Eleventh Circuit found no cases on point, but, citing certain
Southeastern Admiralty Law Institute program materials, observed that
"'[where a party has contractually undertaken some activity which,
standing alone, would not be an admiralty matter, but has undertaken
that activity in conjunction with an indisputable maritime contract, the
Courts have included the ordinarily non-maritime activity in admiralty
jurisdiction.'"6 The Eleventh Circuit observed that "several courts have
held that claims by maritime union trust funds, such as the Seafarers
Trust Funds, for failure to make contributions due based upon work per-
formed by union-represented seamen do not constitute 'wages of the
crew' for purposes of determining preferred maritime liens."" The court
cited other authorities consistent with its holding, including Ingersoll
Milling Machine Co. v. M/V Bodena,"7 and Bergen Shipping Co., Ltd. v.
Japan Marine Services, Ltd."

In Ingersoll the court looked to the nature of the services performed by
a freight forwarder and concluded that without those services there could
be no voyage, and that the provisions of such services, therefore, consti-
tuted "an essential and integral part of the shipping processing."" In
Bergen the court recognized the general rule that a contract to provide a
crew is considered to be without the admiralty and maritime jurisdictions
of the federal court, but then observed that "every case turns on its indi-

61. Id. at 1048 (quoting U.S. CONST. art. III, § 2, cl. 1).
62. Id.
63. Id. (quoting 7A J. MOORE & A. PALAEZ, MOORE'S FEDERAL PRACTICE 230[2), at 2761

(2d ed. 1988)).
64. Id.
65. Id. (citing BRIDWELL, ADMIRALTY CONTRACT JURISDICTION AND CONTRACT LIENS UNDER

AMERICAN LAW 6, reprinted in 1988, Southeastern Mar. L. Inst. Program Materials).
66. Id. at 1049. See, e.g., Citibank, N.A. v. Vessel American Marine, 865 F.2d 24 (2d Cir.

1988); West Winds, Inc. v. M.V. Resolute, 720 F.2d 1097 (9th Cir. 1983), cert. denied, 467
U.S. 1242 (1984); Puerto Rico Maritime Shipping v. Point Vigilance, 643 F. Supp. 661 (M.D.
Fla. 1985), affd, 803 F.2d 1183 (11th Cir. 1986).

67. 829 F.2d 293 (2d Cir. 1987), cert. denied 484 U.S. 1042 (1988).
68. 386 F. Supp. 430 (S.D.N.Y. 1974).
69. 829 F.2d at 302.
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vidual facts.17 0 The court determined in Bergen that Japan Marine Ser-
vices was contractually bound to "effect a compromise with the crew
(through the union) in the event of any grievance or demand as to 'daily
life on board' the ship," and that the contract at issue, therefore, was
more than simply a contract to furnish a crew, and resulted in admiralty
jurisdiction. 1

In Point Vail, the Eleventh Circuit reasoned that it was not the "actual
contract to make contributions to the Seafarers Trust .Funds that [was]
an 'integral' part of the maritime commerce in this case, but rather, the
employment of the seaman without whom the voyage would be impossi-
ble."" The court concluded that the failure to compensate seamen
through contributions to the relevant trust funds would support an in
personam claim in admiralty."

Turning to the issue of whether satisfaction of the judgment could be
obtained from the vessel release bond, the court reviewed Point Vail
Company's contention that the Seafarers Trust Funds failed to properly
inyoke Supplemental Rule B attachment because Seafarers Trust Funds
failed to state under oath that Point Vail Company could not be found
within the district, and because they failed to obtain and serve a writ of
attachment on the vessel."" The court found that "[the pleadings and
various documents filed throughout this action by the Seafarers Trust
Funds illustrate[d] that its intent in bringing the action in personam
against Point Vail Company and in rem against the M/V Point Vail was
to obtain security for their claims. '7' The court concluded that "[t]he at-
tempt to use Supplemental Rule B attachment to gain security for an in
personam claim independent of its use to compel the appearance of the
defendant is contrary to the primary purpose of the rule. '7 6 In reaching
its conclusion, the court distinguished Cordoba Shipping Co., Ltd. v.
Maro Shipping, Ltd.17 and Staronset Shipping Ltd. v. Northstar Naviga-
tion, Inc.'s

In Hurst v. Pilings and Structures, Inc. ,7 the appellant, a diver,
brought suit after he was injured when he attempted to climb out of the
water onto his employer's spud barge. The issue on appeal was whether
the spud barge was a "vessel in navigation" for purposes of the Jones

70. 386 F. Supp. at 434.
71. Id. at 434-35.
72. 901 F.2d at 1050.
73. Id.
74. Id. at 1050-51.'
75. Id. at 1051.
76. Id.
77. 494 F: Supp. 183 (D. Conn. 1980).
78. 659 F. Supp. 189 (S.D.N.Y. 1987).
79. 896 F.2d 504 (11th Cir. 1990).
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Act.0° The district court granted summary judgment for Hurst's em-
ployer, finding as a matter of law that a spud barge was not a vessel. The
Eleventh Circuit affirmed the ruling of the district court."

In its analysis, the Eleventh Circuit noted that to qualify for seaman's
status, a worker must satisfy the following criteria:

(1) He must have a more or less permanent connection with (2) a vessel
in navigation and (3) the capacity in which he is employed or the duties
which he performs must contribute to the function of the vessel, the ac-
complishment of its mission or its operation or welfare in terms of its
maintenance during its movement or during anchorage or its future
trips."

The court recognized that the issue of whether or not these criteria are
satisfied ordinarily is a question for the trier of fact and that "'the ques-
tion of seaman status should only be removed from the trier of fact (by
summary judgment or directed verdict) in rare circumstances.' "83 The
court noted that in the case before it, the facts were undisputed and that
it was for the court, therefore, to determine if reasonable persons might
draw different inferences about whether the spud barge was a vessel.4

The Eleventh Circuit further noted that in Bernard v. Binnings Con-
struction Co.,85 the Fifth Circuit had defined several factors common to
floating work platforms that are not vessels:

(1) the structures were constructed and used primarily as work plat-
forms; (2) they were moored or otherwise secured at the time of the in-
jury; and (3) although the structures are capable of movement and have
been across navigable waters in the course of normal operations, any
transport function they perform is merely incidental to their primary
purpose of serving as work platforms."

Applying the Bernard factors to the facts in Hurst, the court decided
that it was undisputed that the spud barge at issue was constructed for
the purpose of serving as a work platform, that the barge was engaged as
a work platform at the time of the injury at issue, and that the barge was
secured at least temporarily to the, waterway floor at the time of the in-
jury. The court further noted that "the barge's only transport func-

80. Ch. 153, § 20, 38 Stat. 1185 (1915) (codified as amended at 46 U.S.C.A. app. § 688
(West Supp. 1991)).

81. 896 F.2d at 505.
82. Id.
83. Id. at 506 (quoting Bernard v. Binnings Constr. Co., 741 F.2d 824, 827 (5th Cir.

1984)).
84. Id.
85. 741 F.2d 824 (5th Cir. 1984).
86. 896 F.2d at 506 (citing Bernard, 741 F.2d at 831).
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tion-carrying its own push boat, smaller barges and a crane-was inci-
dental to its primary purpose of serving as a work platform."' The court
agreed, therefore, with the district court's conclusion that as a matter of
law, the spud barge was not a vessel in navigation."

Thorsteinsson v. M/V Drangur8 involved an analysis of the validity of
an Icelandic judicial sale. Plaintiffs/appellants made claims against the
Drangur, a vessel of Icelandic registry, and Vikur Shipping, the operator
of the vessel. Plaintiffs/appellants sought to recover unpaid wages, reim-
bursement of personal expenditures made on behalf of the vessel, repatri-
ation costs for one of the plaintiffs, an Icelandic citizen, and maintenance
and cure for medical treatment received by the other plaintiff while em-
ployed by Vikur." The district court issued a warrant of arrest in rem
and a bank entered a Claim of Owner with the court, securing the right of
defending against the plaintiffs/appellants on behalf of the vessel." The
bank simultaneously posted a cash bond to procure the release of the ves-
sel. In its answer, the bank asserted three affirmative defenses. First, the
bank alleged that it had purchased the Drangur in an Icelandic judicial
sale, free and clear of all liens. Second, the bank asserted that plaintiffs/
appellants' claims were barred by gross laches because plaintiffs/appel-
lants had known of the judicial proceedings against the Drangur in Ice-
land and had been aware of their obligation to file their liens in the Ice-
landic litigation. Finally, the bank contended that the law of Iceland
should govern the case."

In opposition to the bank's position, plaintiffs/appellants maintained
that the actual arrest of the vessel is a condition precedent to recognition
by American courts of foreign judicial sales in admiralty.9" Without such
seizure to give due notice to all lienholders, plaintiffs/appellants con-
tended that the judicial sale lacked due process, and that American
courts should not uphold the foreign judgment. Plaintiffs/appellants fur-
ther contended that American law, rather than Icelandic law, governed
the case, and that as a matter of Icelandic law, due to certain language in
the specific bill of sale at issue, their liens transferred as an obligation of
the vessel when it was sold to the bank. Plaintiffs/appellants also denied
that they had unduly delayed in asserting their claims or that any delay
had prejudiced the bank so as to give rise to laches."

87. Id.
88. Id. at 506-07.
89. 891 F.2d 1547 (11th Cir. 1990).
90. Id. at 1548.
91. Id.
92. Id. at 1548-49.
93. Id. at 1549.
94. Id. at 1549-50.
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In analyzing the effect of the Icelandic judicial sale, the Eleventh Cir-
cuit noted at the outset that the Supreme Court has declared that
"'seamen's wages. . . are sacred liens, and, as long as a plank of the ship
remains, the sailor is entitled, against all other persons, to the proceeds as
a security for his wages.'", Recognizing that the district court relied
upon The Trenton" in upholding the validity of the foreign sale, the
Eleventh Circuit observed:

The Trenton decision continues, however, by discussing grounds on
which interested persons may impeach a foreign admiralty sale. One such
ground is a showing "that the court or officer making the sale had no
jurisdiction of the subject-matter by actual seizure and custody of the
thing sold." Later in the opinion, the Trenton court held that "[wihen
the courts of such country have obtained jurisdiction of the res by ac-
tual seizure, they have full power to dispose of the property and to
transfer the title, and such transfer will ordinarily be respected in every
other country." The Trenton thus does not support the district court's
conclusion that the Icelandic court had rightful jurisdiction over the
Drangur, nor that the Icelandic sale vested clear title in the Bank effec-
tive in our courts."

The court then quoted from the Supreme Court's decision in The
Mary:

The whole world, it is said, are parties in an admiralty cause; and, there-
fore, the whole world is bound by the decision. The reason on which this
dictum stands will determine its extent. Every person may make himself
a party, and appeal from the sentence; but notice of the controversy is
necessary in order to become a party, and it is a principle of natural
justice, of universal obligation, that before the rights of an individual be
bound by a judicial sentence, he shall have notice, either actual or im-
plied, of the proceedings against him. Where these proceedings are
against the person, notice is served personally, or by publication; where
they are in rem, notice is served upon the thing itself. This is necessarily
notice to all those who have any interest in the thing, and is reasonable
because it is necessary, and because it is part of common prudence for all
those who have any interest in it, to guard that interest by persons who
are in a situation to protect it."8

The Eleventh Circuit summarized by observing that the relevant au-
thorities stand for the proposition that notice satisfying due process may

95. Id. at 1551 (quoting The John G. Stevens, 170 U.S. 113, 119 (1898)).
96. 4 F. 657 (E.D. Mich. 1880).
97. 891 F.2d at 1552 (quoting The Trenton, 4 F. 657, 661, 664 (E.D. Mich. 1986)) (em-

phasis in original).
98. Id. at 1553 (quoting The Mary, 13 U.S. (9 Cranch) 126, 144 (1815)) (emphasis

added).
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be presumed in foreign admiralty judgments only when the vessel has
been seized." The court noted that "[no case has yet addressed whether
our courts will give effect to foreign judgments in rem without arrest of
the vessel when the lienholders affected had actual notice and opportu-
nity to participate in the foreign proceedings."10* The court concluded
that

[ilf plaintiffs-appellants... received actual notice of the Icelandic pro-
ceedings in time to meaningfully participate and assert their rights
against the Drangur, [American] courts might recognize such as constitu-
tionally sufficient notice and treat the Icelandic judgment as barring
plaintiffs-appellants' claim. Even if the Icelandic judgment [could not]
be recognized under American law regardless of the circumstances under
which it was entered, actual notice to plaintiffs-appellants could serve as
evidence of undue delay in asserting their rights and support the Bank's
affirmative defense of laches.' 1

The court, therefore, vacated the order granting summary judgment and
remanded the case to the district court for further factual findings and
proceedings.102

In Afram Lines International, Inc. v. M/V Capetan Yiannis,103 the is-
sue on appeal was whether the district court erred when it ordered Afram
to post countersecurity pursuant to rule E(7) of the Supplemental'Rules
for Certain Admiralty and Maritime Claims.104 The Eleventh Circuit ob-
served that although countersecurity determinations are generally left to
the district court's discretion, the court's inquiry must be guided by sev-
eral considerations:

First, the court should be reluctant to order countersecurity if the plain-
tiff does not, by the posting of countersecurity, seek to release its prop-
erty from the counterplaintiff's custody .... Second, the court should
determine whether the counterplaintiff could initially have brought its
claim in rem or quasi in rem. Where the counterplaintiff could not have
proceeded in this manner, "there seems little justification for ever requir-
ing a larger bond on the counterclaim than is required in the original
action."' 0

99. Id.
100. Id. at 1554.
101. Id.
102. Id. at 1555.
103 905 F.2d 347 (11th Cir. 1990).
104. FED. R. Civ. P., Supplemental Rules for Certain Admiralty and Maritime Claims

Rule E(7), 28 U.S.C.A. (West 1970).
105. 905 F.2d at 349 (quoting 7A J. Moopx, MooRE's FEDERAL PRAcTIcE E-738 (2d ed.

1983)).
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The Eleventh Circuit stated that the court should also consider, if appli-
cable, the plaintiff's financial ability to post countersecurity and the ex-
tent to which the counterclaim may be deemed frivolous.1"

Turning to the facts of the case before it, the Eleventh Circuit con-
cluded that the district court abused its discretion in ordering Afram to
post full countersecurity. 107 First, Afram did not seek, by posting of the
countersecurity, to release any of its property from the appellee's cus-
tody. Second, the appellee "could not itself have commenced this ac-
tion either in rem or quasi in rem-its action sought recovery from Afram
in personam."'" The Eleventh Circuit indicated "that where these two
factors are present, the district courts should not, absent extraordinary
circumstances, require claimants like Afram to post countersecurity in an
amount which exceeds the security posted on the original claim."110 Thus,
the court concluded that although the appellee's counterclaim could not
be deemed frivolous, and although Afram arguably could have mustered
some form of countersecurity, in light of the first two factors, Afram
should not have been required to post countersecurity in excess of the
amount posted by appellee."'

III. CARRIAGE OF GOODS BY SEA ACT

In Banana Services, Inc. v. M/V Fleetwave, 11 the Eleventh Circuit un-
dertook to "peel away the complexities"118 of COGSA in a case involving
rotting plantains, cousins of the banana. In its analysis, the court recog-
nized that "[t]he burden of proof under COGSA shifts more frequently
than the wind on a stormy sea.""' The court added:

Under COGSA, a carrier [] is responsible for properly and carefully load-
ing, handling, storing and caring for the goods carried. [A] plaintiff
bringing suit under COGSA must first establish a prima facie case by
proving that the cargo at issue was loaded in an undamaged condition,
and discharged in a damaged condition. Once a plaintiff has shown a
prima facie case the burden shifts to the carrier to prove that it exercised
due diligence to prevent damage, or that the damage was caused by one
of the "excepted causes" enumerated in section 1304(2). If the carrier
meets this burden by proving a section 1304(2) excepted cause, the bur-

106. Id. at 350.
107. Id. at 348.
108. Id. at 350.
109. Id.
110. Id.
111. Id.
112. 911 F.2d 519 (l1th Cir. 1990).
113. Id. at 521.
114. Id.
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den returns to the plaintiff to establish that the carrier's negligence con-
tributed to the damage. 115

The parties in Banana Services agreed that Banana presented a prima
facie case. The district court concluded, however, that the carrier, the
owner of the plantain carrying vessel, the Fleetwave, had successfully met
its burden of demonstrating an "inherent defect," one of the "excepted
causes" recognized by COGSA. 116 The "defect," according to the court,
was the advanced ripening of the fruit due to Banana's delay in getting
the fruit to the Fleetwave.111 On appeal, Banana argued that the district
court improperly shifted the burden of proof and that United should not
have been allowed to prove a circumstantial case of an inherent defect. At
trial, the carrier showed that it handled the fruit properly, while claiming
that Banana did not."'

The Eleventh Circuit agreed "that proof of due care on the part of the
carrier coupled with conclusive evidence regarding the delicate nature of
this particular cargo resulted in a circumstantial case of an inherent de-
fect in the cargo."11' According to the court, the carrier met its burden of
proving that it exercised due diligence in order to prevent damage, while
Banana failed to produce satisfactory proof that it had properly handled
the plantains prior to shipment. 12  Thus, Banana did not prevail on its
claim that the carrier did not meet its burden. The Eleventh Circuit, not-
ing that "[iut is clear that proof of inherent vice in the cargo can be ac-
complished by circumstantial evidence," 121 affirmed the district court's
determination that the blame for the rotten plantains rested with
Banana.

s12

In Insurance Co. of North America v. MIV Ocean Lynx,12 ' the appeal
arose from the district court's judgment limiting the defendant's liability
under COGSA. Section 4(5) of COGSA provides, in part, as follows:

Neither the carrier nor the ship shall in any event be or become liable for
any loss or damage to or in connection with the transportation of goods
in an amount exceeding $500 per package . . . unless the nature and
value of such goods have been declared by the shipper before shipment
and inserted in the bill of lading."'

115. Id. (citations omitted).
116. 46 U.S.C.A. app. § 1304(2)(m) (West 1975).
117. 911 F.2d at 522.
118. Id. at 521.
119. Id. at 522.
120. Id.
121. Id.
122. Id.
123. 901 F.2d 934 (11th Cir. 1990), cert. denied, 111 S. Ct. 675 (1991).
124. 46 U.S.C.A. app. § 1304(5) (West 1975).
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Courts have developed two preconditions to a carrier's right to invoke
the COGSA $500 per package limitation on liability. "First, the carrier
must give the shipper adequate notice of the $500 limitation by including
a 'clause paramount' in the bill of lading that expressly adopts the provi-
sions of COGSA. Second, the carrier must give the shipper a fair opportu-
nity to avoid COGSA section 4(5)'s limitation by declaring excess
value."13 ' In Ocean Lynx, the plaintiff argued that the bill of lading was
illegible and therefore did not provide notice of section 4(5)'s limitation
on liability. The plaintiff also argued that one of the applicable tariffs
filed with the Federal Maritime Commission failed to provide shippers
with an opportunity to declare excess value. 12

1 The district court found that the back of the relevant bill of lading,
which contained a clause paramount and a clause reciting section 4(5),
"could not be read without the aid of a magnifying glass. 11 s7 In addition,
the court recognized that while generally what cannot be read with the
naked eye can hardly impart notice, in the present case, the shipper's
agent clearly had an opportunity to read the language of the bill of lad-
ing.11' The court concluded that any argument that the shipper was not
afforded an opportunity to avoid section 4(5)'s limitation of liability
lacked merit.1 2' The court further relied upon the Second Circuit's deci-
sion in General Electric Co. v. MV Nedlloyd"0 for the proposition that
"where the shipper was experienced and the record showed that the ship-
per had never taken any steps toward actually declaring excess value, the
court would not allow the shipper to challenge the adequacy of its oppor-
tunity to declare excess value."1 31

Regarding the issue of whether the carrier's tariff failed to give the
shipper the opportunity to avoid section 4(5)'s limitation by declaring ex-
cess value, the court noted that the bill of lading contained a clause para-
mount invoking provisions of COGSA and that clause sixteen of the bill
of lading recited the provisions of section 4(5). "1 Citing Brown & Root,
Inc. v. M/V Peisander,33 the Eleventh Circuit found that a bill of lading
thus incorporating COGSA is "sufficient to give the shipper constructive
notice of a fair opportunity to declare excess value.1 8

3
4 The court held

125. 901 F.2d at 939 (citations omitted).
126. Id. at 940-41.
127. Id. at 940.
128. Id. The agent maintained multiple copies of the master bill of lading but had never

read the provisions on the reverse side.
129. Id.
130. 817 F.2d 1022 (2d Cir. 1987).
131. 901 F.2d at 940 (citing General Elec., 817 F.2d at 1029).
132. Id.
133. 648 F.2d 415 (5th Cir. 1981).
134. 901 F.2d at 940.
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that "COGSA §4(5) does not prescribe that the face of the bill of lading
contain a specific space or blank in which the increased valuation is to-be
inserted."" Section 4(5) "puts the burden on the shipper to make the
determination as between value limitations and the making of the'decla-
rations.' ' "M Thus, any argument based on the carrier's tariff fails.

The court went on to find that the real parties in interest in Ocean
Lynx were the plaintiff (the shipper's insurer) and Bottacchi (the second
ocean transportation carrier) and that any claims recoverable by the
plaintiff against Mar (the first nonvessel-operating .common carrier)
would also have been recoverable by Mar against Bottacchi. 13 "Mar's ex-
penditures defending the main claim, moreover, benefitted Bottacchi by
limiting Bottacchi's liability."13 Mar sought indemnification and attorney
fees from Bottachi. Under these circumstances, the court held that Mar
was an indemnitee of Bottacchi and could recover attorney fees.189

Bottacchi argued that Mar's attorney fees were part of Mar's overall
damages in the suit and, therefore, were limited by section 4(5). Mar ar-
gued that the attorney fees were excluded from the calculation of general
damages under COGSA and, therefore, the $500 per package limitation
did not apply to attorney fees. "The district court found that the lan-
guage in clause sixteen of Bottacchi's bill of lading, which recited provi-
sions of section 4(5),was distinguishable from 'red letter' clauses limiting
liability for 'any claim.' ," The Eleventh Circuit found that the district
court's interpretation of section 4(5) was correct and that the statute did
not purport to include all types of claims in the $500 per package limita-
tion. The court further affirmed the district court's award of prejudgment
interest, noting that there were not peculiar circumstances making it in-
equitable for the losing party to pay prejudgment interest.

IV. PERSONAL INJURY ACTIONS

Nash v. Kloster Cruise A/SI" raised the issue of whether a cruise line
ticket provided the plaintiff passengers with reasonable notice of a one-
year limitation on their right to sue for personal injuries sustained during
the cruise. The Eleventh Circuit found that reasonable notice was pro-

135. Id. at 941 (quoting Brown & Root, 648 F.2d at 424).
136. Id..
137. Id.
138. Id.
139. Id.
140. Id. at 942.
141. 901 F.2d 1565 (lth Cir. 1990).
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vided and affirmed the district court's entry of summary judgment for the
defendant."'

It is well settled that 46 U.S.C. app. § 183b(a) "permits cruise lines to
place a one-year contractual time limit on their passengers' right to file
personal injury suits," and the "[c]ourts will enforce such a limitation if
the cruise ticket provided the passenger with reasonably adequate notice
that the limit existed and formed part of the passenger contract. Whether
the notice to passengers was reasonably adequate is a question of law."1' 4'
In Nash there was no question that the language of the notice was ade-
quate."' Instead, the Nashes objected "to the placement of the notice,
urging that the defendant's failure to print the notice either on the cover
of the ticket packet or on the ticket that the Nashes had to surrender
upon boarding rendered the notice inadequate as a matter of law.' The
court concluded that adequate notice did not require the provisions relat-
ing to the time limit for bringing suit to appear on the page that the
Nashes surrendered on boarding. '6 Quoting the First Circuit's decision in
Shankles v. Costa Armatori, S.P.A.,147 the Eleventh Circuit observed:

Although a passenger may almost never read all of the fine print on
the ticket upon purchase, or as pleasure reading in the berth the first
night at sea, the same passenger might very well be expected to consult
the multifarious terms and conditions of the ticket/contract in the event
of an accident resulting in a loss or injury. Thus, we think that the ques-
tion of whether the passenger is bound by the ticket provision should
also take into account the circumstances of the passenger's possession of
and familiarity with the ticket.148

In Nash the relevant notice provisions were on the "passenger copy" of
the ticket packet, which essentially was the first page in the ticket packet
at the time of the alleged injury. The Eleventh Circuit concluded that the
placement of the notice made practical sense and provided reasonable
notice."

In Everett v. Carnival Cruise Lines,'50 Mrs. Everett tripped over a
metal threshold cover for a fire door, sustaining injuries to her left shoul-
der and arm. At the time of the accident, caution signs affixed to the
threshold were worn and not highly visible. The yellow and black signs

142. Id. at 1566.
143. Id. (citations omitted).
144. Id.
145. Id.
146. Id. at 1568.
147. 722 F.2d 861 (1st Cir. 1983).
148. 901 F.2d at 1568 (quoting Shankles, 722 F.2d at 865).
149. Id.
150. 912 F.2d 1355 (11th Cir. 1990).
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cautioned passengers to "Watch Your Step.""' The Everetts brought suit
for personal injury and loss of consortium. A jury found the Everetts' in-
juries to be fifty-five percent due to Carnival's negligence and forty-five
percent due to Mrs. Everett's negligence, and awarded Mrs. Everett dam-
ages of $400,000 and Mr. Everett $75,000 in damages."'

Carnival moved "for a new trial on the grounds that the court did not
properly instruct the jury that Carnival could be held liable only if it had
actual or constructive notice of a defect and that the court incorrectly
admitted evidence of subsequent remedial repairs to the threshold.""8

The Eleventh Circuit found it necessary to address only the issue of the
improper jury instruction.'" The district court gave the following instruc-
tion to the jury:

To recover for injuries sustained in her fall, Lottie Everett must show
either that Carnival Cruise Lines, Inc. (1) had actual notice of the condi-
tion of which she complains; OR (2) that the dangerous condition existed
for such a length of time that in the exercise of ordinary care, Carnival
'Cruise Lines should have known of it; OR (3) that Carnival Cruise Lines
negligently created or maintained its premises.'"

Carnival objected to the third part of the court's instruction on the
theory that liability must be based on notice. The district court overruled
Carnival's objection at trial and refused to grant Carnival's motion for a
new trial. The district court determined that notice could be imputed to
Carnival under Florida law.""

The district court relied upon the Fifth Circuit interpretation of Flor-
ida law in Pogue v. Great Atlantic & Pacific Tea Co." 7 The Eleventh
Circuit, however, concluded that reliance upon Florida law was inappro-
priate." The court found that in analyzing a maritime tort, federal admi-
ralty law should control, and emphasized that "[elven when the parties
allege diversity of citizenship as the basis of the federal court's jurisdic-
tion. . ., if the injury occurred on navigable waters, federal maritime law
governs the substantive issues in the case."'5 The Eleventh Circuit noted
that the federal maritime law applicable to this case was determined in
Keefe v. Bahama Cruise Line, Inc.,' 6 in which the Eleventh Circuit had

151. Id. at 1357.
152. Id.
153. Id. at 1358.
154. Id.
155. Id.
156. Id.
157. 242 F.2d 575 (5th Cir. 1957).
158. 912 F.2d at 1358.
159. Id.
160. 867 F.2d 1318 (11th Cir. 1989).
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previously held that the "'benchmark against which a shipowner's behav-
ior must be measured is ordinary reasonable care under the circum-
stances, a standard which requires, as a prerequisite to imposing liability,
that the carrier have had actual or constructive notice of the risk-creating
condition.' "1"1 The court in Everett concluded that the district court's
instruction went beyond the Keefe standard and, therefore, was errone-
ous because the jury could have found Carnival liable for the mere crea-
tion or maintenance of a defect. The court further found that the error
was not harmless under the circumstances and remanded the case for a
new trial.1"

In Garay v. Carnival Cruise Line, Inc.,1" the court considered the issue
of whether or not a seaman was barred from a recovery for maintenance
and cure and Jones Act 1s" negligence as a result of his own alleged willful
misconduct. On appeal from the district court's grant of Carnival's Mo-
tion for judgment notwithstanding the verdict, Garay argued that the dis-
trict court erred in refusing to grant his motion for a directed verdict on
the defense of willful misconduct raised by Carnival. Garay founded his
argument on two grounds: "first, that the evidence was insufficient to es-
tablish intoxication, and second, that even if the evidence of intoxication
[was] sufficient, mere intoxication in this case does not establish willful
misconduct." 6' In reviewing these issues, the court found that there was
sufficient evidence for reasonable jurors to conclude that Garay was in-
toxicated at the time of the incident."" There remained, however, the
question of whether evidence of intoxication, as a matter of law under the
circumstances, constituted willful misconduct so as to bar Garay from re-
covering for maintenance and cure.17

Garay argued that evidence of intoxication, without more, is not
enough to demonstrate willful misconduct because drinking and even
drunkenness by crew members was permitted on board. "In the instant
case, however, the ship's crew testified that drinking and drunkenness
were expected and condoned, and that dismissal would be an unusual re-
sult.' "6 Under these circumstances, the Eleventh Circuit held that the
defense of willful misconduct was not available to -Carnival because
drunkenness on the part of seamen was not "misconduct" on board the

161. 912 F.2d at 1358 (quoting Keefe, 867 F.2d at 1322).
162. Id. at 1359.
163. 904 F.2d 1527 (11th Cir. 1990).
164. Ch. 153, § 20, 38 Stat. 1185 (1915) (codified as amended at 46 U.S.C.A. app. § 688

(West Supp. 1991)).
165. 904 F.2d at 1531.
166. Id.
167. Id.
168. Id. at 1532.
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relevant vessel.109 The Eleventh Circuit emphasized that the decision
"should not be read as a holding that intoxication cannot constitute will-
ful misbehavior; shipowners may avoid, maintenance and cure payments
for a seaman's injuries caused by intoxication if the shipowner makes
clear that intoxication is misconduct, is considered misbehavior by the
shipowner, and is treated as such. '170

A seaman may also recover under the Jones Act against a shipowner "if
the shipowner was negligent or the ship was unseaworthy.' Because the
district court "erred in refusing to grant Garay's motion for directed ver-
dict on Carnival's defense of willful misconduct,I'M the Eleventh Circuit
determined that the subsequent jury findings were unreliable:

Had the directed verdict been granted, the jury would have been com-
pelled to find that Garay was entitled to maintenance and cure. Having
concluded that Garay was entitled to maintenance and cure, it is for the
trier of fact to determine the amount due. Once the shipowner was under
a duty to provide maintenance and cure, the shipowner's failure to com-
ply could have been a breach under the Jones Act.17

3

The Eleventh Circuit recognized that negligent refusal to provide main-
tenance and cure may give rise to a tort action under the Jones Act. The
Eleventh Circuit noted that this theory, however, was "neither argued to
the jury nor presented by the plaintiff's requested instructions" and de-
clined to remand for trial on an issue that was neither presented to the
initial jury nor presented to it on appeal.174

The court remanded the case for a determination of the amount of
maintenance and cure due to Garay, and also for a determination of
whether punitive damages should be awarded. Relying upon Hines v. La-
porte, Inc.,' 7

5 the court noted that because the plaintiff was entitled to
maintenance and cure, plaintiff would be entitled to recover punitive
damages had the shipowner arbitrarily and willfully refused to provide
it."76 The trial court defined willfulness and arbitrariness as "without rea-
son or with callous disregard for the claim of the seaman."' 77 Having de-
termined that Garay was entitled to maintenance and cure, the Eleventh
Circuit determined that a jury could have found that failure to provide it

169. Id.
170. Id.
171. Id. at 1532-33.
172. Id. at 1534.
173. Id.
174. Id.
175. 820 F.2d 1187 (11th Cir. 1987).
176. 904 F.2d at 1534.
177. Id.
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was arbitrary and willful and, therefore, it was appropriate for the issue
to be addressed on remand. 178

V. MARITIME INSURANCE

In King v. Allstate Insurance Co.,'7 9 King appealed after a jury re-
turned a verdict in favor of Allstate on an action under King's all-risk
boat owner's insurance policy. After King had lost his yacht at sea, All-
state denied coverage, "arguing that King provided it with erroneous in-
formation regarding the vessel during the insurance application pro-
cess."' " Allstate argued that federal maritime law, which voids a boat
insurance contract for any material misrepresentation, intentional or not,
applied to King's claim. King maintained that under the terms of the
policy or the applicable state law, the policy would only be void if he
intentionally concealed or misrepresented a material fact. He challenged
the court's jury instruction as erroneous. 8' The court gave the following
instruction to the jury:

Defendant claims that Plaintiff concealed or misrepresented material
facts or circumstances at the time of applying for the insurance binder.

In the case of marine insurance, the insured must disclose all facts ma-
terial to the risk, and in default of such duty the contract must be voided
by the insurer. In other words, an applicant for marine insurance must
state all material facts which are known to him and unknown to the in-
surer. It has been said that the insured is bound to communicate every
material fact within his knowledge not known or presumed to be known
to the insurer, whether inquired for or not; and that a failure in either
particular, although it may arise from mistake, accident, or forgetfulness,
is attended with the rigorous consequence that the policy never attaches
and is void, for the reason that the risk assumed is not the one intended
to be assumed by the parties. The insurance policy sets forth this lan-
guage as follows: "This policy is void if you intentionally conceal or mis-
represent any material fact or circumstance, before or after a loss

King argued that "Allstate freely elected to employ certain policy terms
and that these terms, rather than maritime law, therefore, should govern
the business relationship."'' Allstate, on the other hand, attempted to
distinguish between the coverage provided by a binder and a policy, and

178. Id.
179. 906 F.2d 1537 (11th Cir. 1990).
180. Id. at 1538.
181. Id.
182. Id. at 1539.
183. Id. at 1540.
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contended the policy "language is irrelevant because this language only
applies after the policy, as distinct from binder coverage, has taken ef-
fect." " Allstate argued that due to misrepresentation and concealment
at the application stage, federal maritime law applied, and Allstate need
only have shown an omission or misrepresentation by King due to acci-
dent or forgetfulness in order to void the binder.18'

In analyzing the situation, the Eleventh Circuit made it "clear that the
parties are free to 'contract out' or 'contract around' state or federal law
with regard to an insurance contract, so long as there is nothing void as to
public policy or statutory law about such a contract."'8  The Eleventh
Circuit observed that "[allthough this case clearly has a nexus to admi-
ralty or maritime law, the issue before us [is] one more purely a matter of
generic contract law."'18' The issue, as framed by the court, was whether
"courts will allow the parties to decide for themselves what rules will gov-
ern their business affairs." 18 8 The Eleventh Circuit distinguished Gulf-
stream Cargo, Ltd. v. Reliance Insurance Co., 8' finding that in Gulf-
stream Cargo the court was not required to find that maritime law must
apply in all cases and to all issues involving insurance on boats. The Elev-
enth Circuit stressed that there was no public policy problem "in the par-
ties to a maritime insurance contract setting the terms of the policy be-
tween them."'' The question remained, however, of whether the policy
language was somehow irrelevant so that the contract would be governed
by terms of federal maritime law. The Eleventh Circuit noted that All-
state had cited no case holding "that when parties to a maritime contract
set out the terms of an agreement, those terms become irrelevant simply
because a binder policy was temporarily issued in advance of a formal
policy." 19 The court noted that it is "'hornbook insurance law that a
binder merges into the subsequently issued policy so that the terms and
conditions of the policy, in case of conflict or ambiguity, are control-
ling.' ","9 The court also noted that certain language in the insurance ap-
plication supported the conclusion that the coverage which was bound as
a result of the application was to be governed by the terms of the pol-
icy. 1 '9 The court construed the policy as well as the language in the insur-

184. Id.
185. Id.
186. Id.
187. Id.
188. Id. at 1541.
189. 409 F.2d 974 (5th Cir. 1969).
190. 906 F.2d at 1541.
191. Id.
192. Id. (quoting Brister v. Gulf Cent. Pipeline Co., 618 F. Supp. 104, 110 (W.D. La.

1985), aff'd, 788 F.2d 1564 (5th Cir. 1986)).
193. Id.
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ance application against Allstate and found "that (1) the parties con-
tracted for their own standard to show misrepresentation or omission,
and (2) the binder insurance coverage was effective subject to the terms
of the policy." 1"

The court next addressed King's argument that "it was prejudicial er-
ror for the district court to instruct the jury that the policy would be void
either under federal maritime law, if the concealment or misrepresenta-
tion was simply due to mistake, accident, or forgetfulness, or under the
terms of the policy, if there was an intentional concealment/misrepresen-
tation.'" s King contended that the instruction conflict required reversal.
Because the court found that maritime law was not applicable, the two
parts of the district court's instruction were "diametrically opposed to
one another," and because the appellate court could not be "certain that
the jury did not simply find an innocent misrepresentation" on the part
of King, and thus did not "even reach the question of whether there was
an intentional misrepresentation," the case was reversed and
remanded." 6

Judge Johnson dissented, citing Steelmet, Inc. v. Caribe Towing
Corp.,1'7 in which the Eleventh Circuit found that: "'[t]he general rule of
marine insurance, requiring full disclosure, is well settled in this circuit,
and as a clear rule of maritime law it is the controlling federal rule even
in the face of contrary state authority[].' "1'5 Johnson noted that Steel-
met specifically quoted Gulfstream Cargo and concluded that there was a
controlling standard on the issue of concealment and misrepresentation
in marine insurance policies, rendering meritless King's contention that
Louisiana law should govern the interpretation of the policy.9'"

Judge Johnson continued his analysis, however, because "[d]etermining
that [the] policy should be interpreted in light of federal maritime law
[did] not end the inquiry. 200 The insurer still can "'contract itself out of
a misrepresentation-in-the-application defense.' s1 Judge Johnson main-
tained that "[a]bsent an unambiguous statement that the parties in-
tended to contract around the Gulfstream Cargo rule, the policy should
be read to give effect to the contested language while remaining consis-

194. Id. at 1542.
195. Id. (emphasis in original) (footnote omitted).
196. Id.
197. 747 F.2d 689 (11th Cir. 1984).
198. 906 F.2d at 1544 (Johnson, J., dissenting) (quoting Steelmet, 747 F.2d at 695).
199. Id.
200. Id.
201. Id. (quoting State Farm Fire & Casualty Co. v. Oliver, 854 F.2d 416, 419-20 (11th

Cir. 1988)).
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tent with the principles of federal maritime .law."' 02 Judge Johnson sug-
gested that:

This may be done by reading the debated clause to provide for avoid-
ance based on intentional misrepresentations occurring any time after
the policy takes effect or even after a loss has occurred while implicitly
retaining the Gulfstream Cargo standard with regard to miisrepresenta-
tions made in the course of applying for the policy. This reading would
add to the insured's obligations rather than defining their outer limits.
Because the parties failed to state unambiguously their intention to con-
tract around the Gulfstream Cargo standard, Oliver03 does not support
the majority's interpretation of the contested clause. For the foregoing
reasons, the district court did 'not enr in instructing the jury that even
unintentional misrepresentations or nondisclosures by King could void
the policy.2°4

VI. LIMITATION OF LIABILITY

In Keys Jet Ski, Inc. v. Kays,'0 6 the court was required to determine
whether a jet ski is covered by the Limitation Act. Keys Jet Ski arose
when the Kays' thirteen year old son was operating a rented jet ski that
collided with a twenty-five foot fishing boat, resulting in his death. Appel-
lant Keys Jet Ski, owners of the jet ski, filed a complaint seeking exonera-
tion from or limitation of liability pursuant to the Limitation Act. Upon
filing a complaint, Keys Jet Ski deposited in the registry of the district
court $3,319, representing the value of the jet ski and establishing the
limitation fund. The district court entered an order for injunction, pursu-
ant to Supplemental Rule F.2 The Kays filed a claim and an answer in
the limitation proceeding based on the wrongful death of their son. The
Kays moved to dismiss the limitation claim contending the Limitation
Act should not be applied to accidents involving pleasure craft. The dis-
trict court granted the motion to dismiss and later dissolved the injunc-
tion. Keys Jet Ski appealed both orders. 07

On appeal, the Eleventh Circuit noted that the issues presented were:
"(1) whether pleasure craft are covered by the Limitation Act; (2)'
whether a jet ski is a 'vessel' . . .; (3) whether the district court's order
should be affirmed on the alternative ground that the cause of action al-
leged against the appellants inherently requires their privity or knowl-

202. Id. at 1545.
203. State Farm Fire & Casualty Co. v. Oliver, 854 F.2d 416 (11th Cir. 1988).
204. 906 F.2d at 1545 (emphasis in original).
205. 893 F.2d 1225 (11th Cir. 1990).
206. FED. R. Civ. P. Supplemental Rules for Certain Admiralty and Maritime Claims

Rule F(3), 28 U.S.C.A. (West 1970).
207. 893 F.2d at 1226-27.
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edge; and (4) whether the district court erred in lifting the injunction"
entered pursuant to Supplemental Rule F.208

The Eleventh Circuit began its analysis by stating that the proper in-
terpretation of a statute as required by the issues presented was purely a
question of law, and not, as appellees suggested, a mixed question of law
and fact. After reviewing the legislative history of the Limitation Act, the
court noted that "[diespite the logical appeal of applying the Limitation
Act only to commercial vessels, the language of the statute2'0 and Con-
gress's failure 210 to amend the Act to limit it to commercial vessels elimi-
nated the possibility of denying the Act's application should the court
have determined that the jet ski was not a commercial vessel. While rec-
ognizing that recent cases have criticized the Limitation Act, the court
observed that "[tihe modern trend, while critical of the Act, nevertheless
follows the application of the Limitation Act to pleasure craft. ' 21 1 The
court stated that while it

might agree in this case with the district court that extension of the Lim-
itation Act to pleasure craft such as jet skis is inconsistent with the his-
torical purposes of the Act, restriction of its application requires congres-
sional action. Despite repeated calls for amendment of the Limitation
Act, Congress has failed to remove pleasure craft from the statute's
protection.212

Regarding the issue of whether a jet ski is a vessel, the court noted that
the term "vessel" is defined in 1 U.S.C. § 3 as "every description of water-
craft or other artificial contrivance used, or capable of being used, as a
means of transportation on water.' 11' s The court could

find no reasonable distinction between small motor boats capable of be-
ing used as a means of transportation on water and the jet ski, which is
also capable of substantially equivalent transportation on water. Absent
congressional determination that similar small pleasure craft are not en-
titled to protection under the Limitation Act, we hold that the jet ski is a
"vessel" covered by the Limitation Act.21'

The court then considered the Kays' argument that the court should
affirm the dismissal of the claim for limitation of liability because the

208. Id. at 1227.
209. The Act applies to "all seagoing vessels, and also to all vessels used on lakes or

rivers or in inland navigation, including canal boats, barges, and lighters." 46 U.S.C.A. app.
§ 188 (West 1958).

210. 893 F.2d at 1228.
211. Id.
212. Id. (footnote omitted).
213. Id. at 1230 (quoting 1 U.S.C. § 3 (1988)).
214. Id. (citations omitted).
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appellants' had "privity or knowledge" of the negligence that resulted in
the injury. The court observed that

the determination of whether the owner of a vessel is entitled to a limita-
tion of liability requires a two-step analysis. "First, the court must deter-
mine what acts of negligence or conditions of unseaworthiness caused the
accident. Second, the court must determine whether the ship owner had
knowledge or privity of those same acts of negligence or conditions of
unseaworthiness." Once the opposing party has proved negligence or un-
seaworthiness, the burden of proof shifts to the owner of the vessel to
prove lack of privity or knowledge."'

Since the district court did not reach these questions because it dismissed
the limitation claim based on its finding that jet skis are not covered by
the Limitation Act, there was not a sufficient factual record in the court.
Therefore, the Eleventh Circuit declined to affirm the district court's dis-
missal of the liability claim on this alternative theory.21 s

As to the injunction issue, the court noted that the procedural rules for
limiting liability are set forth in Rule F of the Supplemental Rules for
Certain Admiralty and Maritime Claims.217 Since the Eleventh Circuit
found that jet skis, as pleasure craft, are entitled to limitation of liability,
it ordered the district court to renew the injunction on remand in accor-
dance with Supplemental Rule F.218

215. Id. (quoting Farrell Lines, Inc. v. Jones, 530 F.2d 7, 10 (5th Cir. 1976)).
216. Id.
217. FED. R. Civ. P. Supplemental Rules for Certain Admiralty and Maritime Claims

Rule F, 28 U.S.C.A. (West 1970 & Supp. 1991).
218. 893 F.2d at 1230.
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