SURVEY ARTICLES

Administrative Law
by Charles V. Gerkin, Jr.*
The Eleventh Circuit's administrative law caseload was not especially
heavy during 1990, but the cases presented raised a number of issues of
note. While some involved relatively routine applications of settled law,
others raised questions of first impression within the circuit, and two
cases have been accepted for review by the Supreme Court.
I. DECISION COMMITTED BY LAW TO AGENCY DIscRETION

In In re Sixty Seven Thousand Four Hundred Seventy Dollars,1 the
Eleventh Circuit affirmed a district court's determination that it lacked
jurisdiction to review the Drug Enforcement Administration's ("DEA")
denial of a petition to remit a forfeiture of currency on the ground that
the action was committed to agency discretion by law. 2 After receiving a
Notice of Seizure letter advising them of the proposed forfeiture and of
* Associate in the firm of Troutman, Sanders, Lockerman & Ashmore, Atlanta, Georgia.
Emory University (B.A., 1971); University of Georgia School of Law (J.D., 1980, summa cum
laude). Member, State Bar of Georgia.

1. 901 F.2d 1540 (11th Cir. 1990).
2.

See 5 U.S.C. § 701(a)(2) (1988).
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their right either to contest the forfeiture in federal district court or to
request remission of the forfeiture from the DEA, petitioners requested
remission.3 The DEA notified them that an investigation of their request
would take up to 120 days. After 166 days petitioners filed suit for return
of the currency. The district court stayed the action pending a determination of the request for remission, then dismissed it with prejudice for lack
of jurisdiction after the DEA denied petitioners' request for remission
and their petition for reconsideration."
On appeal, the Eleventh Circuit panel began with the principle that
"[t]he remission of forfeitures is neither a right nor a privilege, but an act
of grace" s and that, under the remission statutes, s "a decision with respect to the mitigation or remission of a forfeiture is committed to the
discretion of the Secretary."' It found that "federal common law consistently has held that federal courts lack jurisdiction to review the merits of
a forfeiture decision that the Secretary has reached in the exercise of his
discretion

. . .

even where it is alleged that the Secretary abused his dis-

cretion." The court next analyzed the limited exceptions to this rule and
found them inapplicable. It first held that an exception for cases when an
agency refuses even to consider a request for remission requires either
"specific allegations showing a refusal to consider" or a concession by the
government that the application was not properly considered.10 Neither
applied in this case." Second, the court recognized that "federal courts
under limited circumstances may exercise equitable or anomalous juris3. 901 F.2d at 1545. The court noted:
In order to contest the forfeiture in court, petitioners were required to file a claim
of ownership and bond with the DEA within twenty days of the first date of publication of the Notice of Seizure. Petitioners were also given the option to avoid the
bond requirement by requesting remission from the DEA within thirty days from
receipt of the notice form.
Id. (citations omitted).
4. Id. at 1543.
5. Id. (citing United States v. One 1961 Cadillac, 337 F.2d 730, 733 (6th Cir. 1964); Arca
Airlines v. United States Customs Serv., 726 F. Supp. 827, 830 (S.D. Fla. 1989); and
LaChance v. Drug Enforcement Admin., 672 F. Supp. 76, 79 (E.D.N.Y. 1987)).
6. See 19 U.S.C. §§ 1602-1619 (1988).
7. 901 F.2d at 1543 (citing 19 U.S.C. § 1608 (1988)). See One 1961 Cadillac,337 F.2d at
733; and Arca Airlines, 726 F. Supp. at 830. The court presumably was referring to the
Secretary of the Treasury, although it did not say so. It is unclear why the court cited 19
U.S.C. § 1608, which relates to the procedure for contesting a forfeiture in court, rather than
§ 1618, relating to administrative remission of forfeitures. 901 F.2d at 1543.
8. 901 F.2d at 1543-44 (citing One 1977 Volvo 242 DL v. United States, 650 F.2d 660,
662 (5th Cir. Unit B 1981), as binding precedent under Bonner v. City of Prichard, 661 F.2d
1206, 1209 (11th Cir. 1981) (en banc) and several other cases).
9. Id. at 1544.
10. Id. (citing One 1977 Volvo 242 DL, 650 F.2d at 662).
11. Id.
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diction over agency forfeiture decisions"1 2 based upon "[tlhe authority of
federal courts to order the return of unlawfully seized property[, which] is
derived from their well established supervisory authority over officers of
the court."18 The factors to be considered in determining whether to exercise equitable jurisdiction include:
(1) whether the government agents seized the property in "callous disregard for the constitutional rights" of the petitioner; (2) whether the petitioner has an individual interest in and need for the material he seeks to
have returned; (3)whether the petitioner would be irreparably injured by
denial of the return of the property; and (4)'whether the petitioner has
an adequate remedy at law."
In this case, the court held that the exercise of equitable jurisdiction
would be inappropriate because the petitioners had bypassed an available
remedy at law when they chose to request remission of the forfeiture from
the DEA, rather than to contest the forfeiture in court. 1'
H. LATE REVIEW OF REGULATION

Alabama v. EPA's dealt with a challenge by the State of Alabama and
four citizens' groups to the Environmental Protection Agency's ("EPA")
issuance of a hazardous waste management facility permit under the Resource Conservation and Recovery Act of 1976 ("RCRA")17 that raised
several procedural issues of note. These included the collateral estoppel
effect of an unsuccessful effort to enjoin the same agency action, 8 the
reviewability of arguments not raised before the agency, 19 allegations of
agency bias,20 and the appropriate standard of review.2 Perhaps the most
interesting aspect of the court's decision, however, is its cursory rejection
of an argument that it lacked jurisdiction to entertain a challenge to the
12. Id. (footnote omitted). In a footnote, the court rejected precedent from the Tenth
Circuit deriving jurisdiction over such forfeiture decisions from FED. R. ClIuM. P. 41(e). 901
F.2d at 1544 n.4. See Floyd v. United States, 860 F.2d 999, 1002.03, 1006-08 (10th Cir.

1988).
13. 901 F.2d at 1544.
14. Id. at 1545 (citing and quoting Richey v. Smith, 515 F.2d 1239, 1243-44 (5th Cir.
1975)).
M5.Id.
16. 911 F.2d 499 (l1th Cir. 199b).
17. Pub. L.No.94-580, 90 Stat. 2795 (codified as amended at 42 U.S.C. §§ 6901-6987
(1988)).
18. See infro text accompanying notes 33-35.
19. See infra text accompanying notes 36-38.
20. See infra text accompanying notes 39-42.
21. See infra text accompanying note 63-64.
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validity of a regulation after the statutory time for reviewing the
rulemaking had expired."
The state's principle argument was that the EPA had issued the permit
in violation of law because it had failed to prepare an environmental impact statement ("EIS") pursuant to the National Environmental Policy
Act of 1969 ("NEPA")."s An EPA regulation provided that an EIS was
not required for the issuance of RCRA permits, 2 4 but the state argued
that the regulation violated NEPA. The EPA contended that the state
could not raise this issue because it had not sought judicial review of the
regulation when it was promulgated." Without discussion, the court held
that it had jurisdiction to resolve this issue: "This court would have no
jurisdiction to entertain a challenge to a RCRA regulation on the ground
that EPA did not follow proper procedures in promulgating the regulation. But we do have jurisdiction to consider the argument that EPA's
regulation conflicts with an act of Congress."' 6
The court's cursory disposition of this jurisdictional issue contrasts
markedly with the approach taken by the District of Columbia Circuit.
That court has during the last several years devoted considerable attention to the circumstances under which a party may challenge an agency
rule after expiration of a statutorily prescribed review period.27 In
N.L.R.B. Union v. FLRA,"8 the District of Columbia Circuit summarized
its approach to reviewing regulations after the time for review has expired. 29 Consistent with the Eleventh Circuit's decision in Alabama v.
EPA, it stated that "a party. .. may challenge regulations directly on
the ground that the issuing agency acted in excess of its statutory authority in promulgating them. A challenge of this sort might be raised, for
example, by way of defense in an enforcement proceeding."'10 In an alternate holding in Raton Gas Transmission Co. v. Federal Energy Regulatory Commission," however, the court stated that a party could not resist
22. See infra text accompanying notes 25-26.
23. Pub. L. No. 91-190, 83 Stat. 852 (codified as amended at 42 U.S.C. §§ 4321-4347

(1988)).
24. 40 C.F.R. § 124.9(b)(6) (1990).
25. RCRA provides that a party challenging an EPA regulation must petition for review
in the District of Columbia Circuit within ninety days after promulgation. 42 U.S.C. §
6976(a)(1) (1988).
26. 911 F.2d at 502 n.6.
27. See, e.g., National Air Transp. Ass'n v. McArtor, 866 F.2d 483 (D.C. Cir. 1989); MCI
Telecommunications Corp. v. Federal Communications Comm'n, 765 F.2d 1186 (D.C. Cir.
1985); see also Functional Music, Inc. v. Federal Communications Comm'n, 274 F.2d 543
(D.C. Cir. 1958), cert. denied, 361 U.S. 813 (1959).
28. 834 F.2d 191 (D.C. Cir. 1987).
29. Id. at 195-97.
30. Id. at 195 (footnote omitted).
31. 852 F.2d 612 (D.C. Cir. 1988).
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the collection of a fee by challenging its imposition as inconsistent with
statute because it "may not assert the invalidity of the Commission's rule
on grounds fully known to it at the time of issuance.""'
While the Eleventh Circuit's approach to this issue has the virtue of
simplicity, considerations of judicial economy and administrative finality,
as well as the interests of others who may have acted in reliance on a
regulation's validity, may support the imposition of limitations on a
party's ability to challenge a regulation, even on the ground that it is
inconsistent with statute, long after it is promulgated. The case for limiting review seems especially strong where a statute provides for an exclusive means of obtaining review of a regulation immediately following its
issuance. It remains to be seen whether the Eleventh Circuit will follow
the approach of Alabama v.EPA in all cases, or whether it may in the
future be influenced by the District of Columbia Circuit's analysis of such
issues.
III.

COLLATERAL ESTOPPEL

The court in Alabama v. EPA"s also addressed the issue of whether the
state was collaterally estopped from arguing that the RCRA regulation
violated NEPA given -that a state agency had been a party to a prior district court proceeding in which the citizens' groups had sought to enjoin
the issuance of the permit on that basis.' Because the state agency had
been a defendant on a different count of the complaint in the prior litigation and had not been a party to the claim based on alleged violation of
NEPA, the court held that the state was not collaterally estopped by the
3

prior litigation. "

IV. FAILURE

TO

RAsE Issuz BELOW

The petitioners in Alabama v. EPA s also contended that the EPA violated its procedural regulations in issuing the permit. The court refused
to consider allegations that the agency had improper extra-record communications with the permit applicant and that it improperly gathered
additional data after the close of the comment period because they were
32. Id. at 617 (footnote omitted). The court also rejected on the merits the party's statutory challenge to the fee. Id.
33. 911 F.2d 499 (11th Cir. 1990).
34. Id. at 502-03.
35. Id. at 503. The court also held that an EIS was not required for the issuance of a
RCRA permit because RCRA is the functional and more specific equivalent of NEPA. Id. at
503-05.
36.

911 F.2d 499 (11th Cir. 1990).
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not raised before the agency Administrator.17 Although the petitioners
contended that the Administrator limited the scope of their briefs to
other issues, the court noted these allegations had not been mentioned in
their petition to the Administrator, so the Administrator had not had the
opportunity to request the petitioners to brief them."

V.

AGENCY BIAS

The petitioners' final procedural. argument in Alabama v. EPA2 ' was
that the EPA was biased in favor of the issuance of the permit because
several former EPA officials were employed by the perniit applicant and
because the EPA used the hazardous waste facility covered by the permit
for the disposal of wastes generated in "Superfund" cleanups.' The court
found neither argument persuasive, noting that it previously had "refused
to invalidate an agency's decision on the ground of bias simply because a
decisionmaker came to the regulatory agency from a regulated enterprise,
recognizing that the same rule would apply when the decisionmaker left
the agency to work for the regulated enterprise."' 4 The court also noted
that, if the EPA's use of a facility for waste disposal automatically biased
2
it in RCRA permit proceedings, it could never issue a valid permit.'
VI.

STANDARD OF REVIEW

Lollar v. Alabama By-Products Corp.,"4 in which the Eleventh Circuit
remanded two cases involving the denial of benefits under the Black Lung
Benefits Act ("Act")," raised two issues concerning the proper standard
of review. Noting that decisions of an administrative law judge ("AW")
under the Act are reviewed by both the Benefits Review Board ("BRB")
and an appellate court "only as to whether they are in accordance with
law and supported by substantial evidence in light of the entire record,"' 6
the court held that because the BRB and appellate court apply the same
37.
38.
39.
40.
1980,
41.
(11th

Id. at 505.
Id. at 506.
911 F.2d 499 (11th Cir. 1990).
See Comprehensive Environmental Response, Compensation, and Liability Act of
42 U.S.C. §§ 9601-9675 (1988).
911 F.2d at 506 (citing Alabama Pub. Serv. Comm'n v. ICC, 765 F.2d 1516, 1524
Cir. 1985)).

42. Id.
43. 893 F.2d 1258 (11th Cir. 1990).
44. 30 U.S.C. §§ 901-945 (1988).
45.

893 F.2d at 1261 (citing Jordan v. Benefits Review Bd., 876 F.2d 1455, 1459 (11th

Cir. 1989); Stomps v. Director, OWCP, 816 F.2d 1533, 1534 (11th Cir. 1987); and Alabama
By-Products Corp. v. Killingsworth, 733 F.2d 1511, 1515 (11th Cir. 1984)).
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standard of review -to ALJ decisions, its review of the BRB 'is de novo." s
Second, although a reviewing court must apply a deferential standard of
review to an agency's consistent interpretation of its own regulation, the
court determined that in cases under the Act it must defer only to interpretations by the Director of the Office of Workers' Compensation Programs, as the relevant policymaker, and not to interpretations of the
BRB.

47

In North Buckhead Civic Association v. Skinners however, a different
panel found a somewhat different standard applicable to review of a district court performing an appellate role." The court held that the "arbitrary and capricious" standard of review set forth in section 706(2)(A) of
the Administrative Procedure Act ("APA")50 applies to judicial review of
an agency's compliance with NEPA.' 1 Acknowledging that the Eleventh
Circuit previously had applied a "reasonableness" standard, the court
found itself constrained by the Supreme Court's explicit rejection of the
reasonableness standard and adoption of the "arbitrary and capricious"
standard in Marsh v. Oregon Natural Resources Council.ss The court
noted, however, its agreement with the Supreme Court that "the difference between the two standards is 'not of great pragmatic consequence',6 and that "[ais is so often the case, there does not appear to be
a tincture of difference in the conclusion to be reached in the present case
if we apply either of the advocated standards of review."" -The court next
considered the appropriate standard to be applied by an appellate court
reviewing a district court's decision upholding an agency's action. Citing
46. Id. at 1261 n.4. The court noted some ambiguity in the Eleventh Circuit precedent
on this point. Compare Stomps, 816 F.2d at 1534 with Foreman v. Director, OWCP, 794
F.2d 569, 571 (11th Cir. 1986) and Killingsworth, 733 F.2d at 1515-16. The court apparently
was persuaded by the reasoning of a recent Sixth Circuit case: "'Congress has expressly
placed the power to make conclusive findings of fact with the ALJ, and limited the Board's
function to determining whether the AJ's findings are supported by substantial evidence.
Under this scheme we are to defer to the ALJ, not to the Board.'" 893 F.2d at 1261 n.4.
(quoting Zimmerman v. Director, OWCP, 871 F.2d 564, 567 (6th Cir. 1989)) (emphasis in
original).
47. 893 F.2d at 1262. The court cited, inter alia, Potomac Elec. Power Co. v. Director,
OWCP, 449 U.S. 268, 278 n.18 (1980), for the proposition that "the BRB is not a policymaker and its interpretations are not entitled to any special deference." 893 F.2d at 1262.
48. 903 F.2d 1533 (11th Cir. 1990).
49. Id.at 1538-39.
50. 5 U.S.C. § 706(2)(A) (1988).
51. 903 F.2d at 1538.
52. 490 U.S. 360 (1989).
53. 903 F.2d at 1538 n.20 (quoting from Manasota-88, Inc. v. Thomas, 779 F.2d 687, 692
n.8 (11th Cir. 1986)).
54. Id.
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Druid Hills Civic Association v. Federal Highway Administration," the
court concluded that it "will reverse a district court's finding that an EIS
[environmental impact statement] is adequate only if the district court's
decision is based on an erroneous legal standard or upon clearly erroneous
findings of fact.""
Although the Lollar and North Buckhead panels' formulations of the
standard of review of legal issues seem essentially similar,5 7 the standards
for review of factual matters are less congruent. Although the BRB in
Lollar and the district court in North Buckhead were performing essentially similar appellate functions, the Lollar panel gave no deference to
the BRB on factual matters" while the North Buckhead panel's factual
review was limited to whether the district court's findings of fact were
clearly erroneous." The basis for this difference may lie in differences in
the standards and procedures for review employed by the BRB and the
district court, respectively. According to Lollar, both the BRB and the
court of appeals consider, on the basis of the record below, whether substantial evidence supports the ALJ's decision, which is essentially an issue of law as to which the BRB is owed no deference." The BRB is not
authorized to make independent findings of fact. A district court reviewing the adequacy of an EIS, on the other hand, may receive evidence and
make its own findings of fact concerning the issues considered in the EIS
and the circumstances of its preparation. 1 As noted by the North Buckhead panel, "[flactual inferences drawn from such sources should not be
's2
disregarded on appeal unless clearly erroneous.

55. 772 F.2d 700, 709 (11th Cir. 1985), cert. denied, 488 U.S. 819 (1988).
56. 903 F.2d at 1539 (footnote omitted). Applying this standard, the court upheld the
adequacy of the EIS for the extension of Georgia Highway 400 through the Buckhead neighborhood of Atlanta. Id. at 1545-46.
57. The Lollar panel would affirm if the decision is "inaccordance with law." 893 F.2d
1258, 1261 (Uth Cir. 1990). The North Buckhead panel would reverse a decision "based on
an erroneous legal standard." 903 F.2d at 1539.
58. 893 F.2d at 1261-62.
59. 903 F.2d at 1538-39.
60. 893 F.2d at 1261-62.
61. See, e.g., North Buckhead, 903 F.2d at 1539:
In the present case, the district court conducted a four-day evidentiary hearing in
which witnesses from the various federal and state agencies involved in the project
testified about the preparation of the EIS. Witnesses for the plaintiffs also testified about the anticipated effects that the proposed project would have on the
North Atlanta community. Counsel for each party had an opportunity to cross
examine witnesses. The district court reached its conclusion on the adequacy of
the EIS from the testimony of these knowledgeable witnesses and from submitted
documentary evidence.
62. Id.

1991]

, ADMINISTRATIVE LAW

1193

Finally, petitioners in Alabama v. EPA63 argued that the EPA had acted arbitrarily and capriciously in granting a waiver of a groundwater
monitoring requirement. The court upheld the waiver, finding that a particularly deferential standard of review applied because the propriety of
the agency's action depended upon the resolution of a purely factual issue
based upon engineering and scientific considerations within the agency's
competence."
VII. AFFIRMANCE ON OTHER GROUNDS
At least three of the Eleventh Circuit's 1990 cases raised the issue of
the authority of an appellate court to affirm an agency's decision on a
ground that did not form the basis of the decision below. In SEC v. Chenery Corp.,65 the Supreme Court held that a decision of an administrative
agency generally must be affirmed, if at all, only on the ground articulated by the agency, and that a court generally is not free to find that the
agency reached the correct result for another reason. 6 In one case the
Eleventh Circuit discussed the Chenery rule but found it inapplicable to
the case before it. In another, the court appears to have found an exception to the general rule to apply, although it did not discuss the issue
directly. In the third case, the court followed the Chenery principle without mentioning it.
In Florida Department of Labor & Employment Security v. United
States Department of Labor,67 the Eleventh Circuit affirmed the imposition of prejudgment interest on a claim by the United States Department
of Labor ("Labor") for repayment by the State of Florida Department of
Labor and Employment Security ("FDOLES") of certain expenses disallowed by Labor under the Comprehensive Employment and Training
Act." The Secretary of Labor rejected an argument by FDOLES that the
Debt Collection Act of 198269 abrogated the federal government's federal
common law right to recover interest on debts owed by states, but Labor
argued for the first time on appeal that the Debt Collection Act, by its
terms, was inapplicable to Labor's claim for repayment by FDOLES. The
court determined that the Chenery principle did not prevent it from cor63. 911 F.2d 499 (11th Cir. 1990).
64. Id. at 507.

65. 318 U.S. 80 (1943).
66. Id. at 88.
67. 893 F.2d 1319 (11th Cir.), cert. denied, Ill S. Ct. 49 (1990).
68. Pub. L. No. 93-203, 87 Stat. 839 (1974), amended by Pub. L. No. 95-524, 92 Stat.
1909 (1978) repealed by § 184 of the Job Training Partnership Act, 29 U.S.C. §§ 1501-1791
(1982).
69. Pub. L. No. 97-365, 96 Stat. 1749 (codified in scattered titles of U.S.C. 5, 18, 26, 28,
and 31).
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recting "misconceptions in law that arise during the agency decision-making process": 0
Particularly in a case such as this where the resolution of the Debt Collection Act's applicability affects the parties' standing to raise the question of whether the Act abrogates the federal government's common law
right to collect interest from the states, this court has an independent
obligation to consider, the applicability issue regardless of whether the
issue is raised by either of the parties.71
Agreeing with Labor that the Debt Collection Act did not apply to the
case before it, the court held it futile to remand the case to the Secretary
because she had already made it clear that she believed that federal common law permitted her to impose interest on the claim against
FDOLES. 72
In CharterFederal Savings & Loan Association v. Office of Thrift Supervision,7 the Eleventh Circuit held one of an agency's findings to be
arbitrary and capricious, but upheld its action on the basis of an independent exercise of discretion.7 ' Under the Home Owners' Loan Act,75 as in
effect during 1989,76 a savings and loan association could undergo a socalled "voluntary" conversion to the stock form of ownership only if (1) it
was "insolvent" according to generally accepted accounting principles and
(2) the Federal Home Loan Bank Board ("FHLBB") was persuaded "that
. . .[the] proposed conversion 'transaction taken as a whole [was] in the
best interests of and [did] not present the potential for injury to, the converting institution, its depositors and the FSLIC [Federal Savings and
Loan Insurance Corporation].' ",77 In the present case, the FHLBB concluded that petitioner savings and loan association had not met either of
these criteria. The court held that the FHLBB's determination that
Charter Federal was not insolvent was arbitrary and capricious because it
70. 893 F.2d at 1322.
71. Id. The court did not elaborate upon its conclusion that the issue "affect[ed] the
parties' standing." Id. Presumably it meant that, if the Debt Collection Act was inapplicable, then FDOLES would lack standing to argue that the Act abrogated Labor's federal
common law right to interest on state debts because a ruling in its favor on that point would
not benefit FDOLES,
72. Id. at 1324,
73. 912 F.2d 1569 (lth Cir. 1990). (The Office of Thrift Supervision was substituted as a
party for the Federal Home Loan Bank Board.).
74. Id. at 1579-80.
75. Ch. 64, 48 Stat. 128 (codified as amended at 12 U.S.C. § 1461-1470 (1988)).
76. The relevant statutes and regulations were superseded by the Financial Institutions

Reform, Recovery, and Enforcement Act of 1989, Pub. L. No. 101-73, 103 Stat. 183 (1989).
-77., 912 F.2d at 1581 (quoting from 12 C.F.R. § 563b.26(b)(3) (1989)).
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was contrary to the FHLBB's own regulations." The court affirmed the
denial of Charter Federal's conversion application, however, based upon
its finding that the FHLBB's determination that the conversion would
not be in the best interests of, and presented the potential for injury to,
Charter Federal, its members, and the FSLIC was a sound exercise of its
discretion." The court did not address the issue of whether under Chenery a remand would be appropriate to permit the FHLBB to reconsider
its exercise of discretion in light of the correction of its error concerning
Charter Federal's insolvency, but it may simply have felt that such a remand would have been pointless in light of what it obviously felt was
compelling evidence in support of the FHLBB's position.
Although the court did not mention Chenery by name in Lollar, its
reasons for remanding the cases rather than ruling on the evidentiary arguments are those underlying the Chenery doctrine. After determining
the appropriate standard of review, the court found that the BRB, in interpreting the applicable regulation, had applied an overly strict standard
of causation in reversing the ALJ in one case and affirming the ALJ in
the second case. 0 The court remanded the first case because the ALJ had
not discussed the issue of causation, and the BRB had reversed on the
basis of its erroneous causation standard.
We are reluctant to comb the record on appeal for substantial evidence
in support of the AIJ's decision under the causation standard we adopt
today, when neither the ALJ nor the BRB has had the opportunity to
apply this standard in the first instance, and when neither we nor the
BRB have any way of knowing what standard the AL applied.

1

In the second case, the court indicated that it was unclear whether the
ALJ had held that the claimant did not suffer from a total pulmonary
disability or that any such total disability was not caused by pneumoconiosis.02 Noting that there clearly was substantial evidence of causation
under the standard it had adopted (as well as evidence to the contrary),
78.' Id. at 1580. At the time, 12 C.F.R. § 563b.24(a) (1989) provided that insolvency
should be determined on a going concern basis. The FHLBB conceded that Charter Federal
was insolvent on a going concern basis, but judged its insolvency on a liquidation basis
because of its belief that the savings and loan's insolvency was artificially maintained, and
not a true reflection of its net worth. According to the court, the regulations did not provide
for departures from the going concern standard in any situation. 912 F.2d at 1580.
79. 912 F.2d at 1581-83.
80. 893 F.2d at 1261-65. (The BRB was interpreting 20 C.F.R. § 718.204(a) (1990), which
states that "[blenefits are provided under the Act for or on behalf of miners who are totally
disabled due to pneumoconiosis.").
81. Id. at 1265.
82. Id. at 1266-67.
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the court remanded because, again, neither the ALJ nor the BRB had the
opportunity to apply that standard."'
VIII.

EQUAL

AccEss

TO JusTicE ACT

Deciding an issue of first impression in the Eleventh Circuit, the court
in Ardestani v. United States Department of Justice, Immigration &
Naturalization Service" held that the Equal Access to Justice Act
("EAJA")ss does not apply to immigration deportation proceedings under
section 242 of the Immigration and Nationality Act ("INA")." Petitioner,
an Iranian woman, successfully resisted deportation based upon her application for political asylum and was awarded attorney fees by the immigration judge pursuant to the EAJA. The Board of Immigration Appeals
("BIA") vacated the award of attorney fees, concluding that the EAJA
was inapplicable to deportation proceedings. The court of appeals, rejecting contrary authority from the Ninth Circuit and following the lead
of the Sixth Circuit, agreed with the Board. s7 Senior District Judge Pittman, sitting by designation, dissented.a8
Relevant provisions of the EAJAs9 provide for the award of attorney
fees to a prevailing party other than the United States in an "adversary
adjudication," defined as an "adjudication under section 554" of the APA
in which the position of the United States is represented by counsel, unless "the position of the agency was substantially justified or ... special
circumstances make an award unjust." 0 It was undisputed that
Ardestani's deportation hearing was an adjudication where the position of
83. Id. at 1265-67.
84. 904 F.2d 1505 (11th Cir. 1990), cert. granted, 111 S. Ct. 1101 (1991).
85. Pub. L. No. 96-481, 94 Stat. 2326 (codified as amended at 5 U.S.C. § 504 (1988)).
86.

Ch. 477, 66 Stat. 163, 208-12, § 242 (1952) (current version at 8 U.S.C. § 1252

(1988)).
87. 904 F.2d at 1514.
88. Id. at 1515-17 (Pittman, J., dissenting).
89. 5 U.S.C. § 504(b)(1)(C) (1988) provides as follows: "'adversary adjudication' means
(i) an adjudication under section 554 of this title in which the United States is represented
by counsel or otherwise, but excludes an adjudication for the purpose of establishing or
fixing a rate or for the purpose of granting or renewing a license ..
90. 5 U.S.C. § 504(a)(1) (1988) provides:
An agency that conducts an adversary adjudication shall award, to a prevailing
party other than the United States, fees and other expenses incurred by that
party in connection with that proceeding, unless the adjudicative officer of the
agency finds that the position of the agency was substantially justified or that
special circumstances make an award unjust. Whether or not the position of the
agency was substantially justified shall be determined on the basis of the administrative record, as a whole, which is made in the adversary adjudication for which
fees and other expenses are sought.
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the United States was represented by counsel, but the Immigration and
Naturalization Service ("INS") contended that it was an adjudication
under the INA, and not under section 554 of the APA.
Noting that the issue was purely a question of law so that its review
was plenary, the majority in Ardestani began its analysis with the language of the statute and the principle that waivers of sovereign immunity
are to be narrowly construed 1 and focused its inquiry on the intended
meaning of the word "under" in the definition of an adversary adjudication.' The Ninth Circuit position which the Eleventh Circuit refused to
follow relied on the conference committee report accompanying the EAJA
which stated that the statute "defines adversary adjudication as an
agency adjudication defined under the [APAI"' and concluded that deportation procedures are "fundamentally identical" to those required by
the APA and that a deportation proceeding "constitutes an adversary adjudication as defined under the APA."" The Eleventh Circuit majority,
however, was more persuaded by the Sixth Circuit's contrary interpretation of the same committee language" and by the District of Columbia,
Circuit's conclusion that "under" in section 504(b)(1)(C) means "subject
to" or "by reason of the authority of."" The court also found persuasive
the Supreme Court's holding in Marcello v. Bonds 7 that deportation proceedings are not governed by the hearing requirements of the APA, but
by the very similar procedures prescribed by section 242 of the INA."
Lending further support to the majority's conclusion was the promulgation of regulations by the Attorney General listing proceedings covered by
the EAJA without including deportation proceedings in the list."9 In addition, Congress amended the EAJA to clarify its coverage since promulgation of the regulation and did so without expressly referring to deportation proceedings.100 Moreover, the Administrative Conference of the
United States did not criticize the Attorney General's omission of depor91. 904 F.2d at 1508-09.
92. Id. at 1510-11. The dissenting judge criticized this focus as overly technical. Id. at
1516. The point seems well taken in light of the remedial purpose of the EAJA.
93. Id. at 1510. H.R. CONF. REP. No. 1434, 96th Cong., 2d Sess. 23 (1980), reprintedin
1980 U.S. CODE CONG. & AnsuN. NEWs 4953, 5003, 5012 (emphasis added).
94. Escobar Ruiz v. Immigration & Naturalization Serv., 838 F.2d 1020, 1025 (9th Cir.
1988) (en banc).
95. "(Tjhe use of a concrete term such as 'defined' leads us to believe it probable that
Congress intended precisely the opposite interpretation of section 504(b)(1)(C) from the one
taken by the Ninth Circuit." Owens v. Brock, 860 F.2d 1363, 1366 (6th Cir. 1988).
96. St. Louis Fuel & Supply Co. v. Federal Energy Regulatory Comm'n, 890 F.2d 446,
450 (D.C. Cir. 1989).
97. 349 U.S. 302 (1955).
98. 904 F.2d at 1511.
99. See 28 C.F.R. § 24.103 (1990).
100. 904 F.2d at 1512.
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tation proceedings, 101 which constituted a reasonable interpretation of an
ambiguous statute.103
Finally, the majority found that, even if the EAJA would otherwise apply to deportation proceedings, as a matter of law circumstances made an
award of attorney fees unjust.103 Section 292 of the INA provides that an
individual subject to deportation proceedings may be represented by
counsel of his choice "at no expense to the Government."1 0 ' Noting that
repeals by implication are disfavored,10 5 the majority found "[tihe general
language of EAJA ... insufficient to overcome the absolute words of the
Act [INAI," 0 1 and that an award of fees under EAJA in a deportation
proceeding would sanction a partial repeal by implication of section 292
of the INA.10 7 The court stated that previous Eleventh Circuit decisions
allowing fee awards under the EAJA in immigration cases were "distinguishable because they have not involved10the specific facts of a deportation proceeding regarding a single alien."
IX. TiME FOR APPEAL
The court's per curiam opinion in Cooley v. Director,Office of Workers'
Compensation Programs'" is interesting, although of little precedential
significance. Petitioner sought review of the BRB's denial of her claim for
benefits under the Black Lung Benefits Act. 1 The court dismissed the
101. d. Under 5 U.S.C. § 504(c)(1) (1988), agencies must consult with the Administrative Conference prior to establishing procedures for awarding fees under the EAJA.
102. 904 F.2d at 1512-13.
103. Id. at 1513-14.
104. Ch. 477, 66 Stat. 163, 235, § 292 (1952) (current version at 8 U.S.C. § 1362 (1988)).
105. 904 F.2d at 1514. The court also looked to 28 U.S.C. § 2412(d)(1)(A) (1988), a provision of the EAJA providing for the award of fees in court proceedings "'[except as otherwise specifically provided by statute.'" 904 F.2d at 1513.
106. 904 F.2d at 1514.
107. Id. The dissenting judge argued that the EAJA and § 292 of the INA do not
conflict:
Section 292 is designed to prevent the appointment of counsel for indigent aliens
in the process of exclusion or deportation proceedings. This provision does not
conflict with EAJA which only allows recovery by a prevailing. party when the
government's actions are without substantial justification. The legislative history
of section 292 does not clearly demonstrate that the section was intended as a
complete and total bar to the collection of fees in deportation proceedings.
904 F.2d at 1516 (Pittman, J., dissenting) (citations omitted).
108. 904 F.2d at 1514 (distinguishing Jean v. Nelson, 863 F.2d 759 (11th Cir. 1988), aff'd,
110 S. Ct. 2316 (1990), and Haitian Refugee Center v. Meese, 791 F.2d 1489 (11th Cir. 1986),
both of which "involve(d] attacks upon the INS program and not proceedings under the Act
[INA]." 904 F.2d at 1514).
109. 895 F.2d 1301 (l1th Cir. 1990).
110. 30 U.S.C. §§ 901-904 (1988).
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petition for review as untimely, citing the holding in Brown v. Director,
Office of Workers' Compensation Programs"' that equitable factors cannot toll the jurisdictional requirement that a petition for review under the
Black Lung Benefits Act be filed within sixty days.' 1 ' The notable aspect
of the opinion in Cooley is the court's castigation of the agency for failing
to assist petitioner in filing a timely petition for review. 13
Petitioner, proceeding pro.se, filed a timely petition for reconsideration
of the BRB's denial of her deceased husband's claim for benefits. Some
forty-five days after the denial of her petition for reconsideration, she
mailed the BRB a letter that concluded with the statement, "'Upon these
grounds I am Petitioning a Review with the United States Court of Appeal [sic].' "1'"4 About three weeks later, the BRB mailed petitioner a form
letter suggesting that she file her petition for review with the court of
appeals within sixty days following the BRB's denial of her petition for
reconsideration, a deadline already nine days past. By the time petitioner
filed her petition for review in the Eleventh Circuit clerk's office, nearly
another two months had passed.""
Obviously annoyed with the BRB's delay in responding to petitioner's
letter, the court's opinion closed with:
Until Congress decides to amend *section 921(c) to permit appellate
courts to weigh equitable considerations in determining whether a party
has satisfied a jurisdictional limitation on the time for filing an action, we
can only hope that administrative agencies will act with greater interest
and vigilance in protecting a petitioner's right of appeal than was exhibited in this case."'
Stating that "[e]ven the most perfunctory review of [petitioner's] letter
.. .would have made it obvious that she had roughly two weeks to per.,""' the court suggested in a footnote that the BRB
fect her appeal
should have telephoned petitioner, responded to her letter within a week,
or forwarded her letter to the Eleventh Circuit clerk's office."' s While the
111. 864 F.2d 120 (11th Cir. 1989).
112. 895 F.2d at 1303. The Black Lung Benefits Act incorporates the judicial review
provisions of the Longshore and Harbor Workers' Compensation Act, 33 U.S.C. § 921(c)
(1988). 895 F.2d at 1302.
113. 895 F.2d at 1303.
114. Id. at 1302.
115. Id.
116. Id. at 1303.
117. Id. at 1303 n.2.
118. Id. The court cited Boiling v. Director, Office of Workers' Compensation Programs,
823 F.2d 165, 166 (6th Cir. 1987), for the proposition that such a letter "could be construed
as proper petition for review if forwarded to appellate court within sixty day limit." 895
F.2d at 1303.
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court's criticism may be harsh, it clearly wanted to spread its message;
there is no other obvious reason for publishing the decision, compelled as
it was by recent, binding precedent.
Alacare Home Health Services, Inc. v. Sullivan1 9 dealt with a health
care provider's appeal of two decisions concerning the denial of reimbursement of costs incurred in providing Medicare benefits. In one decision, the Secretary of Health and Human Services affirmed the disallowance of certain expenses as excessive; in the second, the Secretary held
that the provider failed to show "good cause" for its failure to meet a
filing deadline.11 0
Under the Medicare Act," the reimbursement program is administered by fiscal intermediaries, private contractors who review reimbursement claims to determine providers' actual, reasonable costs according to
accounting regulations promulgated by the Secretary.1 2 2 A provider dissatisfied with the decision of an intermediary may appeal its decision to
the Provider Reimbursement Review Board ("PRRB") within 180 days
following the issuance of a written Notice of Program Reimbursement.23
Pursuant to regulation, the PRRB may grant a waiver of the 180 day
deadline for good cause."1' The Secretary, acting through the Deputy Administrator of the Health Care Financing Administration, on his own motion, may reverse, affirm, or modify a decision of the PRRB within sixty
days after it is rendered."25 A final decision of the PRRB or the Deputy
Administrator is reviewable in district court,12 0 and then in the court of
12 7
appeals.
The PRRB dismissed Alacare's claim for additional reimbursement for
1984 on the ground that it failed to show "good cause" for its failure to
file its appeal until 183 days after issuance of the Notice of Program Reimbursement, and the Deputy Administrator agreed." s The district court
dismissed Alacare's petition for review of that decision for lack of
jurisdiction.1 2
119. 891 F.2d 850 (11th Cir. 1990).
120. Id. at 851-52. For a discussion of this aspect of Alacare, see infra text accompanying notes 179-81.
121. Social Security Amendments of 1965, Pub. L. No. 89-97, 79 Stat. 286 (codified at 42
U.S.C. § 1395 (1988)).
122. 42 U.S.C. § 1395h (1988).
123. Id. § 1395oo. There must also be at least $10,000 in controversy. Id. § 1395oo(a)(2).
124. 42 C.F.R. § 405.1841(b) (1990).
125. 42 U.S.C. § 1395oo(f)(1) (1988).
126. Id. § 1395oo(f).
127. Id.
128. 891 F.2d at 854.
129. Id. at 855.
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The court of appeals found that "[n]otwithstanding our normal deference to the responsible agency's interpretation of a statute,'"" its analysis of the plain language of the statute and its legislative history led it to
conclude that the Secretary lacked statutory authority to promulgate the
regulation allowing the PRRB to extend the appeal deadline.131
Accordingly,
[t]he PRRB and the Secretary did not have jurisdiction to review Alacare's late claim. Since this court's jurisdiction to review a final agency
decision "necessarily presupposes that the challenged decision is within
the agency's congressionally defined jurisdiction, no judicially cognizable
32
final decision reviewable by this court can exist in this case."'1
X.

JURISDICTION OF REVIEW PROCEEDINGS

The court's decisions in Ardestani'l3 and Alacare s4 exhibit some confusion regarding the effect of a determination that an agency lacked jurisdiction to grant relief sought by a party. Having concluded in Ardestani
that the EAJA is inapplicable to deportation proceedings, the majority
also concluded that its "holding also eliminates subject matter jurisdiction' '3 and affirmed the denial of attorney fees.'3 6 Although its reasoning
is not entirely clear, presumably the court meant that because the EAJA
was inapplicable, the immigration judge had no subject matter jurisdiction to grant attorney fees and not that the court of appeals had no subject matter jurisdiction to review the BIA's reversal of the immigration
judge's award.' 7
The holding in Alacare seems more problematic. Although the court's
determination that the Secretary lacked authority to extend the time for
130. Id. at 856.
131. Id. The court was persuaded by the reasoning of the Eighth Circuit in St. Joseph's
Hosp. v. Heckler, 786 F.2d 848 (8th Cir. 1986). 891 F.2d at 856. It cited Western Medical v.
Heckler, 783 F.2d 1376 (9th Cir. 1986) as an example of precedent to the contrary. 891 F.2d
at 856 n.6.
132. 891 F.2d at 856 (quoting from St Joseph's Hosp. v. Heckler, 786 F.2d 848, 852 (8th
Cir. 1986)).
133. Ardestani v. United States Dep't of Justice, Immigration & Naturalization Serv.,
904 F.2d 1505 (11th Cir. 1990), cert. granted, 111 S.Ct. 1101 (1991).
134. Alacare Home Health Servs., Inc. v. Sullivan, 891 F.2d 850 (11th Cir. 1990).
135. 904 F.2d at 1514.
136. Id. at 1515.
137. Had the court meant the latter conclusion, it should have dismissed the appeal,

rather than affirmed, which would also be inconsistent with its lengthy review of the merits
of the BIA's decision.
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filing appeals to the PRRB seems unexceptional,' s its further conclusion
that it lacked jurisdiction to review the Secretary's refusal to extend it in
a particular case seems problematic. It is unclear why the court did not
instead affirm, on a different ground,1 3s the Secretary's affirmance of the
PRRB's dismissal of the appeal for lack of jurisdiction. Although the result in Alacare's case would be the same either way, the court's reasoning
could cause difficulties in other cases. Surely, for example, if the Secretary, acting on a timely appeal, took an erroneous course of action that
was adverse to a provider and that exceeded her jurisdiction, a reviewing
court would have jurisdiction to reverse her decision. " After Alacare,
however, it appears that such jurisdiction might be invoked only by writ
of mandamus,141 which normally requires a petitioner to shoulder a heavier burden of persuasion than is the case in statutory review proceedings,
particularly in a circuit that resists the expansion of its mandamus
jurisdiction.
XI.

FREEDOM OF INFORMATION ACT

In Ray v. United States Department of Justice, Immigration & Naturalization Service,'" the court affirmed a district court's grant of limited
relief under the Freedom of Information Act ("FOIA"). " Certain officials
of the INS and the State Department had been quoted publicly to the
effect that interviews with deported Haitian nationals established that
they were not being subjected to political persecution upon their return
to Haiti. Plaintiff, an attorney for three named Haitians seeking political
asylum in the United States, sought to compel disclosure of records of
these interviews, including information identifying the interviewees, pursuant to FOIA. The district court directed the State Department not to
redact the names and addresses of the Haitian interviewees, but dismissed FOIA claims against two other agencies. 4
138.

Such filing deadlines are commonly held to be jurisdictional and not subject to

waiver or extension. See, e.g., Cooley v. Director, Office of Workers' Compensation Programs, 895 F.2d 1301 (11th Cir. 1990), discussed at supra notes 109-18.

139. The rule of SEC v. Chenery Corp., 318 U.S. 80 (1943), would not bar this because
the court had determined, as a pure issue of law, that the Secretary lacked jurisdiction over
Alacare's appeal, so a remand would be futile. See the discussion of this issue in connection

with Florida Dep't of Labor & Employment Security v. United States Dep't of Labor, 893
F.2d 1319 (11th Cir. 1990), cert. denied, 111 S.Ct. 49 (1990).
140. Indeed, it would seem that this would be the case even upon review of an untimely
appeal if the Secretary's action left the provider worse off than before the appeal.
141. All Writs Act, 28 U.S.C. § 1651 (1988).
142. 908 F.2d 1549 (11th Cir. 1990), cert. granted, 111 S. Ct. 1101 (1991).
143. Pub. L. No. 89-487, 80 Stat. 250 (codified as amended at 5 U.S.C. § 552 (1988)).
144. 908 F.2d at 1552-53.
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The court of appeals affirmed the district court's determination that
disclosure of information identifying the interviewees was not exempted
from disclosure as "'a clearly unwarranted invasion of personal privacy.' "145 Although disagreeing with the district court's characterization
of the invasion of privacy as de minimis because it appeared that plaintiffs intended directly to contact the interviewees and ask them about
their treatment by the Haitian government, the court found the invasion
of privacy was not unwarranted because of the strong public'interest in
ascertaining "whether the United States government is adequately monitoring Haiti's compliance with its obligation not to persecute returnees
and . . . whether our government is honest to the public about Haiti's
treatment of returnees."1 41 The court refused to consider an argument by
the government that the materials sought by plaintiffs were covered by a
FOIA exemption for classified materials1 47 because the argument, which
should have been asserted as an affirmative defense in its answer, was not
raised until the government filed a motion to alter or amend the judgment. 148 While acknowledging that a court has some discretion to excuse
the failure to assert the applicability of a FOTA exemption in a timely
fashion when justice so requires, the court found it "difficult to believe
that the redacted information implicates compelling national security'
concerns in light of the government's failure for almost two full years to
'1 4
bring these concerns to the attention of the court or the plaintiffs. '
The court also affirmed the district court's determination that the agencies had conducted an adequate search for additional documents that
were responsive to plaintiff's FOIA request and had not improperly withheld documents. 15 0
XII.

EXHAUSTION OF ADMINISTRATIVE REMEDIES

Plaintiff in Ray also sought class certification and an injunction against
deportation until the records were produced and for a period of six
months thereafter, both of which the district court denied. The court of
appeals noted that the only claim that logically could form the basis for
class relief was the claim for injunctive relief, since information released
to a FOIA plaintiff is available to anyone else who requests it. s' The
court also noted that the named plaintiff, an attorney for several Hai145. Id. at 1556 (quoting 5 U.S.C. § 552(b)(6) (1988)).
146. Id. at 1555.
147:
148.
149.
150.
151.

Id. See 5 U.S.C. § 552(b)(1) (1988).
908 F.2d at 1556.
Id. at 1557 (emphasis in original).
Id. at 1558-60.
Id. at 1558 (citing NLRB v. Sears, Roebuck & Co., 421 U.S. 132, 149 (1975)).
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tians, did not appear to be an adequate class representative, but found
the issue mooted by the affirmance of the district court's denial of injunctive relief.15 2 The court affirmed that denial on the basis of plaintiffs' failure to exhaust their administrative remedies, finding that neither FOIA
nor the APA conferred jurisdiction to grant such relief.'" The court distinguished cases involving allegations of widespread, systematic procedural irregularities in exclusion proceedings on the basis that the exclusion proceedings presented the plaintiffs ample opportunity to present
evidence (including the evidence they hoped to develop from the materials they obtained under FOIA) supporting their arguments that they
would be subjected to political persecution if they were returned to
Haiti.'"

United States v. Barry' dealt with a similarly straightforward application of the requirement of exhaustion of administrative remedies. The
government obtained a judgment for the full amount of scholarship assistance it had provided to defendant, a student, pursuant to the Public
Health and National Health Service Corps Scholarship Training Program. Defendant failed to complete an obligation to serve one year on
active duty in the Public Health Service or as a civilian member of the
National Health Service Corps for each year of scholarship assistance.
Defendant appealed, contending that the district court should have considered whether he was entitled to a pro rata waiver of his repayment
obligation.' s The government argued that defendant raised this argument for the first time on appeal, but the court held that, even if defendant had made this argument to the district court, it could not be considered because of his failure to apply to the agency for a waiver.1s8
In United States v. Lucas,"1 9 the court held that a federal prisoner's
attempt to obtain credit against his sentence for time allegedly spent in
custody in connection with the same offense but prior to his imprisonment was barred by his failure to exhaust administrative remedies before
the Bureau of Prisons.'" The prisoner had attempted to base his "MO152.
153.
154.

Id.
Id.
Id. at 1560-61.

155. 904 F.2d 29 (11th Cir. 1990).
156. Emergency Health Personnel Act Amendments of 1972, Pub. L. No. 92-585, 86
Stat. 1290 (codified as amended in scattered sections of 42 U.S.C.).
157. 904 F.2d at 30-31. The statute directed the Secretary of Health and Human Services to provide for waivers in hardship cases if enforcement of the repayment obligation in
an individual case "'would be against equity and good conscience.'" Id. at 31 (quoting 42
U.S.C. § 234(f)(3) (1977) (repealed 1977)).

158. Id. at 31.
159. 898 F.2d 1554 (11th Cir. 1990).
160. Id. at 1555.
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TION FOR ORDER TO CREDIT TIME IN CUSTODY" on 18 U.S.C. §
3568, but Congress repealed that statute before the events that led to his
conviction and replaced it with 18 U.S.C. § 3585.161 The Eleventh Circuit
previously held in United States v. Mathis 6s that application must be
made to the Bureau of Prisons for credit under the former statute, and
the court's reading of the replacement statute and its legislative history
persuaded it that Congress did not intend to change the procedures for
seeking such credit." The court vacated the district court's summary denial of the prisoner's motion, however, remanding the case for dismissal
of the motion for lack of jurisdiction.
XIII.

RETROACTIVE APPLICATION OF REGULATION

In Wright v. Director,Federal Emergency Management Agency,'" the
court held that a regulation promulgated in 1988 did not modify the
terms of a flood insurance policy issued in 1984 for a term of one year and
renewed in 1985 for an additional one-year term, at least as applied to
two claims that arose in 1985.165 Plaintiff was insured by a federally subsidized policy issued by the Federal Emergency Management Agency
("FEMA") under the National Flood Insurance Program, 1" but some of
the damage inflictid upon his home by hurricanes on two occasions in
1985 was covered by a policy exclusion. In 1988 FEMA revised the regulation setting forth the terms of the standard flood insurance policy in such
a way that the exclusion would no longer apply to plaintiff's property.
The district court held that the regulation should be applied retroactively
to plaintiffs claim, but the appellate panel disagreed. 167
The district court had reasoned that because the terms of the insurance
policy were prescribed by regulation rather than by negotiation, the policy should be analyzed as a government benefit rather than as a contract,
and that under Bradley v.Richmond School Board,1 " it must apply the
law applicable at the time of decision to resolve plaintiff's claim." ' After
analyzing the structure of the National Flood Insurance Program and citing other cases holding policies issued under the program to be contracts,
the court of appeals concluded that the policy should be viewed as a con161.

Id. at 1554-55 & n.1.

162. 689 F.2d 1364 (11th Cir. 1982).
163.
164.
165.
166.
167.
168.
169.

898 F.2d at 1556.
913 F.2d 1566 (11th Cir. 1990).
Id, at 1574.
Id. at 1568. See 42 U.S.C. § 4001(d)(1) (1988).
913 F.2d at 1568-69.
416 U.S. 696 (1974).
913 F.2d at 1569 & n.6.
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tract.17 0 The court saw "no contractual grounds for incorporating into the
terms a change in regulations that took effect two years after [plaintiff's]
applicable policies had expired"17 1 and found no reason to treat plaintiff's
flood insurance policy differently because its terms were set forth in administrative regulations:
Contrary to the district court's analysis, there is no inherent dichotomy

between "contract" and "regulation" in examining the substantive terms
of an agreement between parties to an insurance contract issued through
the Program. Rather, the terms of the policy are communicated by the
government through a designated administrative mechanism, which a potential insured is then free to accept or reject in choosing whether she
wants the coverage offered. 78
Moreover, the court concluded that applicable principles of administrative law led to the same conclusion. First, FEMA contended that it did
not intend the 1988 amendment to apply retroactively to claims arising
before that time, and the agency's interpretation of its own regulation
was entitled to great deference. 18 Under Bowen v. Georgetown University Hospital,17 4 "administrative rules will not be construed to have retroactive effect unless their language requires this result, ' 7 and nothing in
the language of the regulation indicated that it was intended to apply
retroactively.1 76 The court noted that the rule of Bradley v. Richmond
School Board,1 7 requiring a court to apply the law in effect at the time of
decision in the absence of manifest injustice or statutory direction or legislative history to the contrary, appears to conflict with the holding in
Bowen, but concluded that the "manifest injustice" exception to the
Bradley rule applied:
Wright entered into a contractual relationship with FEMA when he
signed consecutive insurance policies under the Program. The policies
were for fixed terms, and Wright was obligated to pay a yearly premium.
Each party was bound to comply with the explicit terms of the policies.
170. Id. at 1570-71. See, e.g., Atlas Pallet, Inc. v. Gallagher, 725 F.2d 131, 135 (1st Cir.
1984); West v. Harris, 573 F.2d 873, 880-81 (5th Cir. 1978), cert. denied, 440 U.S. 946 (1979);
Drewett v. Aetna Casualty & Sur. Co., 539 F.2d 496, 498 (5th Cir. 1976).

171. 913 F.2d at 1571.
172. Id.
173. Id. (citing Gardebring v. Jenkins, 485 U.S. 415, 430 (1988)).
174. 488 U.S. 204 (1988).

175. Id. at 208.
176. 913 F.2d at 1572. The agency's intent to apply the regulation prospectively only was
also indicated by promulgation bf the regulation with a delayed effective date and FEMA's
declared intent to increase the premium amounts for buildings to which the exclusion would
no longer apply. Id. at 1572 & n.13.
177. 416 U.S. 696 (1974).
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Based on the terms of the policy, the federal government established premium rates, estimated the cost of the program, and determined the contours of its liability. It acted, like a private insurance company, according
to the terms of the contracts entered into in 1985 and 1986..

.

.

[S]uch

a relationship created unconditional and matured rights upon which the
parties relied. Retroactive application. . . would deny both the federal
agency and Program participants "fixed, predictable standards for determining if expenditures are proper."1 1s

The provider in Alacare 9 also appealed the disallowance of certain expenses it incurred in 1980 and 1981, asserting, inter alia, that the use of a
survey vonducted specifically for its case to determine that its costs were
out of line with those of other providers constituted an attempt to apply
rules retroactively in violation of Bowen.1s8 The court held that the use of
the survey was not an attempt at retroactive rulemaking:
In this case, the applicable statute, regulations, and manual provisions
were all promulgated prior to the costs being incurred. The intermediary
simply did not do its audit work and surveys until after the costs were
incurred. This is the normal procedure as set up by Congress. After determining that costs are unreasonable with regard to a particular provider, it is not unfair to conduct a survey to justify that determination as
long as it is accurately conducted.'$'

178. 913 F.2d at 1574 (quoting Bennett v. New Jersey, 470 U.S. 632, 640 (1985)) (footnote omitted) (emphasis in original).
179. Alacare Home Health Servs., Inc. v. Sullivan, 891 F.2d 850 (11th Cir. 1990).
180. Id. at 854. See Bowen, 488 U.S. at 208-16. (In Bowen the Supreme Court-held that
the Secretary of Health and Human Services lacked statutory authority to apply a Medicare
regulation retroactively to disallow costs incurred before the regulation was promulgated.).
181. 891 F.2d at 855 (footnote omitted). The court noted that the same procedure was
approved in Bedford Medical Center v. Heckler, 766 F.2d 321 (7th Cir. 1985). 891 F.2d at

855.

