
Cruzan and the Right to Die: A Perspective
on Privacy Interests

But though this be a state of liberty, yet it is not a state of license;
though man in that state have an uncontrollable liberty to dispose of his
person or possessions, yet he has not liberty to destroy himself, or so
much as any creature in his possession, but where some nobler use than
its bare preservation calls for it.

John Locke'

I. INTRODUCTION

On June 25, 1990, the United States Supreme Court decided that
Nancy Beth Cruzan does not have a constitutional right to die. In Cruzan
v. Director, Missouri Department of Health,2 a five-four majority held
that a state may require clear and convincing evidence of a now-incompe-
tent person's wishes when a guardian seeks to discontinue life support,
including artificial nutrition and hydration, for a person diagnosed as be-
ing in a persistent vegetative state.3

1. Locke, An Essay Concerning the True Original Extent and End of Civil Government,
in SOCIAL AND POLITICAL PHILOSOPHY 169 (J. Somerville & R. Santoni eds. 1963) (from the
second of Locke's "Two Treatises on Government").

2. 110 S. Ct. 2841 (1990). "This is the first case [presented to the Court on] the issue
[sic] whether the United States Constitution grants what is in common parlance referred to
as a 'right to die.'" Id. at 2851. See, e.g., Mayo, Constitutionalizing the "Right to Die," 49
MD. L. REV. 103, 107 n.18 (1990) [hereinafter Mayo] (collecting lower court cases since In re
Quinlan, 137 N.J. Super. 227, modified, 70 N.J. 10, 355 A.2d 647, cert. denied sub nom.
Garger v. New Jersey, 429 U.S. 922 (1976)). Mayo suggests "the question of a constitutional
right to refuse life-sustaining treatment probably needed to 'percolate' for a ... time in the
lower courts before the Supreme Court could feel comfortable dealing with [a right to die
issue]." Id. at 107.

3. 110 S. Ct. at 2854. Dr. Fred Plum, world renowned expert on the irreversible, vegeta-
tive state, created the term "persistent vegetative state" as follows:

[Persistent vegetative state] "describes a body which is functioning entirely in
terms of its internal controls. It maintains temperature ... heart beat and pulmo-
nary ventilation . . . digestive activity . . . [and] reflex activity of muscles and
nerves for low level conditioned responses. But there is no behavioral evidence of
either self-awareness or awareness of the surroundings in a learned manner."

Id. at 2845 n.1 (quoting In re Jobes, 108 N.J. 394, 403, 529 A.2d 434, 438 (1987)).

1147



MERCER LAW REVIEW

The appellate court in Cruzan u. Harmon' reported that Ms. Cruzan,
age twenty-five, lost control of her car late one winter night in 1983 while
traveling down Elm Road in Jasper County, Missouri. At 12:54 a.m.,
Highway Trooper Dale Penn was dispatched to the scene. He arrived at
1:00 a.m. to find Ms. Cruzan lying in a ditch thirty-five feet from her
overturned car, devoid of any vital signs. At 1:09 a.m., two paramedics
arrived and tried to revive Ms. Cruzan and by 1:12 a.m. succeeded in re-
commencing cardiac function and spontaneous respiration. The ambu-
lance crew rushed her to Freeman Hospital where the "attending physi-
cian diagnosed a probable cerebral contusion compounded by significant
anoxia... of unknown duration."

Ms. Cruzan remained in a coma for the next three weeks, then seemed
to improve slightly by taking in nutrition orally. The hospital even
started rehabilitative efforts. To facilitate recovery, her husband con-
sented to a surgically implanted gastrostomy feeding tube in Ms. Cruzan's
abdomen on February 7th, thirty-one days after the accident. In time, it
became evident that valiant rehabilitative efforts were unavailing. Ms.
Cruzan's parents requested that Mount Vernon State Hospital employees
terminate artificial hydration and nutrition by removing the gastrostomy
feeding tube, but the hospital staff refused to remove the gastrostomy
tube without court approval. s

Five years after the accident, convinced of Ms. Cruzan's permanent de-
generative condition,7 her parents turned to the Missouri Circuit Court
for relief, filing a declaratory judgment action to have the artificial nutri-
tion and hydration stopped. After a hearing, the trial court found Ms.
Cruzan to be in a persistent vegetative state, not dead s or terminally ill,
but with an ability to live another thirty years.' The court, however, or-
dered the hospital to withdraw the gastrostomy tube based on (1) a "seri-
ous conversation" with her roommate in which Ms. Cruzan had expressed

4. 760 S.W.2d 408 (Mo. 1988) (en banc), cert. granted sub nom. Cruzan v. Director, Mis-
souri Dep't of Health, 109 S. Ct. 3240 (1989).

5. 760 S.W.2d at 410-11. Anoxia is deprivation of oxygen to the brain. The trial court
found that a person would suffer permanent brain damage if they were in an anoxia state
for a period close to 6 minutes, and that Ms. Cruzan's period of anoxia was from 12 to 14
minutes. Id. at 411.

6. Id.
7. The trial court found Ms. Cruzan to be a "spastic quadriplegic," and that anoxia

caused the "cerebral cortical atrophy [to be] irreversible, permanent, progressive and ongo-
ing." Id.

8. Id. The occurrence of death is determined when a person cannot independently, with-
out artificial means, maintain respiration and circulation. Id. at 411 n.3. In other words,
because Ms. Cruzan's breathing and circulation were "within the normal limits of a thirty-
year-old female," she was not dead. Id. at 411.

9. Id.
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wishes not to live unless it could be "halfway normally," and (2) a prohib-
itive public policy expressed in Missouri law.10

The State of Missouri and the guardian ad litem appealed to the Mis-
souri Supreme Court." In reversing the lower court's judgment, the ap-
pellate court held: (1) there was a lack of "clear and convincing, inher-
ently reliable evidence" regarding Ms. Cruzan's wishes to support the
parents' claim for exercising a right of substituted judgment; " (2) the
trial court erroneously stated the law because the people of the State of
Missouri, through their elected representatives,, had chosen a strong pub-
lic policy favoring the preservation of life;' 3 and, (3) the state constitution
did not provide a privacy right permitting a "person to refuse medical
treatment in every circumstance.""'

The United States Supreme Court granted certiorari and affirmed the
Missouri Supreme Court's decision." In validating the appellate court's
determination that the State of Missouri could require clear and convinc-
ing evidence of an incompetent patient's wishes to terminate life-sus-
taining medical treatment, the Court held that state imposed procedural
safeguards on substituted judgment did not violate the patient's four-

10. Id. at 410-11. In ordering removal of the gastrostomy tube, the trial court deter-
mined that no state interest outweighed Ms. Cruzan's liberty interest. If the court denied
her parents the power to act, then Ms. Cruzan would not have received due process or equal
protection of the law as commanded by the state and federal constitutions. Further, since
the state law prohibited in all circumstances withdrawal of nutrition or hydration, it contra-
vened Ms. Cruzan's constitutionally afforded rights. Id. See Mo. REv. STAT. §§ 459.010(3)
and 459.055 (1986). Missouri's statute allowed termination of death-prolonging procedures
did not include "nutrition or hydration." 760 S.W.2d at 420 (citing Mo. REv. STAT. §
459.010(3) (1986)) (emphasis in original).

11. 760 S.W.2d at 410. The Missouri Supreme Court noted that the guardian ad litem
did not want to appeal, but because the case represented a case of first impression for the
State of Missouri, it was his duty to pursue the appeal. Id. at 410 n.1.

12. Id. at 424-26.
13. Id. at 426. The appellate court took the position that any appropriate changes in

policy in the areas of "medicine, ethics, morality, philosophy and law" should be made by
the legislature. The courts merely "invent guidelines on an ad hoc, piecemeal basis," going
for a swift resolution of the issues. Legislatures, however, have the resources and time for
gathering facts and opinions and utilizing "synthesizing powers unavailable to courts." Id. at
426-27 (emphasis in original). The court acknowledged that Missouri's Living Will statute
(see supra note 10 and accompanying text) "did not take effect until after Ms. Cruzan's
accident," and was cited only for its "import. . .as an expression of the policy of this State
with regard to the sanctity of life." Id. at 420. Nonetheless, "the trial court erred in finding
its provisions unconstitutional." Id.

14. Id. at 417. The court speculated that if such a privacy right existed, "it must be
found to derive from the federal constitutional right to privacy announced by the United
States Supreme Court," and to date, the Supreme Court has not "extended the right. . . to
permit a patient or her guardian to direct the withdrawal of food and 'vater." Id. at 418.

15. Cruzan v. Director, Missouri Dep't of Health, 110 S. Ct. 2841, 2845 (1990).
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teenth amendment due process liberty interest."' The Court found that
the due process clause did not compel a state to accept anyone's wishes
but the patient's, even though close family members "regard[ed] as hope-
less, meaningless, and even degrading" the patient's continuation of life.17

The Court reasoned that since a family's interest might not be free of
other interests or committed to the patient's welfare, there could be "no
automatic assurance[s]" that their opinion would coincide with the in-
competent patient's opinion if she were now competent to decide her fate
under present circumstances.' s

II. ORIGINS OF THE RIGHT TO DIE AND THE LIBERTY TO CHOOSE

A. Common Law Right to Informed Consent

The seventeenth century philosopher, John Stuart Mill, believed the
individual to be the primary decisionmaker on personal life and death
issues; the state's only justification for interfering with the right of self-
determination existed in preventing harm to others.' 9 In the eighteenth
century, the philosopher Jean Jacques Rousseau wrote that when man
engaged the civil state (the sovereign state), he entered into a social com-
pact in which man lost his right to natural liberty, an absolute and primi-
tive freedom, by trading his will for the supreme collective will.' 0 Posi-
tioned between these two ideologies, common law recognized that man
has the right of self-determination, except that the state retains the right
to interfere when it has the "'clear and unquestionable authority of
law.' )121

In Union Pacific Railway v. Botsford," the Court reviewed a state's
right to interfere with personal autonomy by addressing whether a court s

could order a person, without consent, to submit to a surgical examina-
tion . The Court reasoned that the common law never embraced the con-

16. Id. at 2855-56. No State shall "deprive any person of life, liberty, or property, with-
out due process of law." U.S. CONsT. amend. XIV, § 1.

17. 110 S. Ct. at 2855-56.
18. Id.
19. 760 S.W.2d at 416 n.11 (citing J.S. MILL, On Liberty, in 43 GREAT BOOKS OF THE

WESTERN WORLD 271 (R. Hutchins ed. 1952)).
20. Rousseau, The Social Contract, in SOCIAL AND POLITICAL PHILOSOPHY 205 (J. Somer-

ville & R. Santoni eds. 1963).
21, 110 S. Ct. at 2846 (quoting Union Pac. Ry. v. Botsford, 141 U.S. 250, 251 (1891)).
22. 141 U.S. 250 (1891).
23. The questions remain the same: (1) whether the state or the court is the actor; (2)

whether the individual's right or interest in self-determination is absolute.
24. 141 U.S. at 251.
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cept of a justified physical intrusion and, therefore, such an invasion of a
person's bodily integrity constituted an assault.'5

The common law doctrine of informed consent incorporated the natural
law principles of the right to self-determination and individual auton-
omy.2 A converse proposition has also been recognized to exist in this
doctrine: the right to choose medical treatment encompasses the right to
refuse it.27 Some state courts deciding right to die cases have based their
decisions solely on the common law doctrine of informed consent.s The
Missouri Supreme Court in Cruzan, however, rejected informed consent
as a decisional foundation because "it (was] definitionally impossible for a
person to make an informed decision-either to consent or to re-
fuse-under hypothetical circumstances ... ,

B. Constitutional Right to Privacy

The Supreme Court established a constitutional right to privacy in
Griswold v. Connecticut"0 based on penumbras of the Bill of Rights.31

25. Id. at 252.
To compel any one ... to lay bare the body, or to submit it to the touch of a
stranger, without lawful authority, is an indignity [and] assault [because] no order
of process, commanding such an exposure or submission, was ever known to the
common law in the administration of justice ....

Id. The Court mentioned that there were exceptions in English law, handed down from
ancient practices, but never introduced into the United States. For example, physical exami-
nations were ordered to determine a person's identity or to determine whether to commit
them to an asylum. Id. Twenty-three years later, Justice Cardozo echoed the same view:
"'Every human being of adult years and sound mind has a right to determine what shall be
done with his body; and a surgeon who performs an operation without his patient's consent
commits an assault, for which he is liable for damages.'" 110 S. Ct. at 2847 (quoting
Schloendorff v. Society of N.Y. Hosp., 23 N.E. 92, 93 (1914)).

26. See supra note 25 and accompanying text. Informed consent means that adequate
disclosure of the risk of treatment to the patient by an attending physician must be made
before the patient consents to that treatment; see also Cantor, Quinlan, Privacy, and the
Handling of Incompetent Dying Patients, 30 RUTGERS L. REV. 243, 248 (1976) (common law
doctrine of informed consent prevails in every state and prohibits physicians from treating
patients without consent).

27. See, e.g., 110 S. Ct. 2841, 2847 (1990) (citing In re Karen Quinlan, 70 N.J. 10, 355
A.2d 647, cert. denied sub nom. Garger v. New Jersey, 429 U.S. 922 (1976) ("The logical
corollary of the doctrine of informed consent is that the patient generally possesses the right
not to consent, that is, to refuse treatment.")); Note, Informed Consent and the Dying Pa-
tient, 83 YALE L.J. 1632, 1648 (1974) (the relevance of informed consent as a means to con-
trol bodily integrity is significant only if it also recognizes a right to informed refusal).

28. See Oxman, The Encouragement of Empathy: Just Decisionmaking for Incompe-
tent Terminal Patients, 3 J. LAW & HEALTH 189, 192 n.8 (1989-90) (collecting cases).

29. 760 S.W.2d 408, 417 (Mo. 1988) (en banc).
30. 381 U.S. 479 (1965).
31. Id. at 484-85.
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The Court recognized an independent general right to privacy, apart from
the specific privacy rights enumerated in the Bill of Rights, and held that
married couples have a constitutional right to use contraceptives. 2 The
Court in Bowers v. Hardwick,"8 however, refused to find a new right to
privacy that protected homosexual sodomy,3' but did assert that the right
to privacy included personal decisions "'implicit in the concept of or-
dered liberty' ,8 or "'deeply rooted in this Nation's history and tradi-
tion.' ,,3' The Court also listed categories of cases in which it had found a
fundamental right to privacy and state intrusions were either limited or
prohibited. 7 These activities included child rearing and education, family
relationships, procreation, marriage, contraception, and abortion." Ex-
pressly missing from the Supreme Court's list was the right to consent or
not to consent to medical care.

In the landmark case of Roe v. Wade,53 the Court found that the right
of privacy is part of the fourteenth amendment's concept of personal lib-
erty, which "is broad enough to encompass a woman's decision whether or
not to terminate her pregnancy.'4 0 The Court noted that the "woman and
her responsible physician necessarily will consider in consultation" the
psychological and physical factors that could impact the woman's deci-

32. Id. The Court in Eisenstadt v. Baird, 405 U.S. 438 (1972), extended the right to use
contraceptives to unmarried persons because it found the federal constitution protects
childbearing decisions from unwarranted state intrusions. Id. at 453.

33. 478 U.S. 186 (1986).
34. Id. at 194-95. "The Court is most vulnerable and comes nearest to illegitimacy when

it deals with judge-made constitutional law having little or no cognizable roots in the lan-
guage or design of the Constitution .... Otherwise the Judiciary necessarily takes to itself
further authority to govern the country without express constitutional authority." Id. The
Supreme Court's position mirrors the words of Justice Harlan in Griswold, that in the due
process area, "[judicial self-restraint ... will be achieved ... only by continual insistence
upon respect for.the teachings of history, solid recognition of ... basic [societal] values...
and wise appreciation of the great roles that the doctrines of federalism and separation of
powers have played in establishing and preserving American freedoms," and not by any
"incorporation formula." 381 U.S. at 501 (Harlan, J., concurring).

35. 478 U.S. at 191 (quoting Palko v. Connecticut, 302 U.S. 319, 325 (1937)).
36. Id. at 192 (quoting Moore v. City of E. Cleveland, 431 U.S. 494, 503 (1977)).
37. Id. at 190.
38. Id. Nowak suggests we should not be too concerned that the Court has found implied

constitutional privacy rights. He reminds us that Chief'Justice Marshall, in establishing the
Constitution as the law of the land, secured for the Court an interpretative role. Instead of
questioning the Court's historical function, it would be better to question "whether these
[privacy] cases represent values that should be given judicial protection against the
majoritarian process." NOWAK, CONSTITUTIONAL LAW, § 14.29, 694-95 (3d ed. 1986).

39. 410 U.S. -113 (1973).
40. Id. at 153.
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sion.'1 The patient-physician relationship thus becomes a vehicle to facili-
tate the woman in making a constitutionally protected decision.'

In Doe v. Bolton,'4 the companion case to Roe, a Georgia woman and
nine physicians challenged Georgia's criminal abortion statute." The
Court invalidated the Georgia law because its procedural requirements
unduly restricted the woman's decisional rights as expressed in Roe.4

Roe and Doe represent early opinions considering the relationship of a
constitutional right to privacy in the context of medical decisions. In sub-
sequent abortion cases, the Court has considered issues ranging from par-
ent notification requirements to the licensing of abortion clinics to the
choice of abortion techniques." Throughout these cases, it remains signif-
icant that the only person in the abortion issue is the pregnant woman.'
The Court has sought to protect a woman's health and life by preserving
her qualified right to choose an abortion, and not her right to choose
death.' s For this reason, the abortion cases should not be read to perfect
a "generalized right of privacy" in the area of autonomous medical-deci-
sionmaking.4 In the absence of clear guidance for deciding the question

41. Id.
42. See Mayo, supra note 2, at 119-25.
43. 410 U.S. 179 (1973).
44. Id. at 184-85.
45. Id. at 192-198. The statute required a physician to consider certain factors in deter-

mining when an abortion was necessary; the determination had to be confirmed by two
other physicians conducting independent examinations; the abortion had to be in certain
accredited hospitals and approved by the hospital's abortion committee; a residence require-
ment had to be satisfied, Id. at 191-200. The Court did state, however, that under the Geor-
gia scheme "a physician or any other employee has the right to refrain, for moral or religious
reasons, from participating in the abortion procedure," and that Georgia's statutory provi-
sions "obviously are in the statute in order to afford appropriate protection to the individual
and to the denominational hospital." Id. at 197-98.

46. See, e.g., Hodgson v. Minnesota, 110 S. Ct. 2926 (1990); Ohio v. Akron Center for
Reproductive Health, 110 S. Ct. 2972 (1990); Webster v. Reproductive Health Servs., 109 S.
Ct. 3040 (1989); Thornburgh v. American College of Obstetricians & Gynecologists, 476 U.S.
747 (1986); Simopoulous v. Virginia, 462 U.S. 506 (1983); Planned Parenthood Ass'n v. Ash-
croft, 462 U.S. 476 (1983); Akron v. Akron Center for Reproductive Health, 462 U.S. 416
(1983); H.L. v. Matheson, 450 U.S. 398 (1981); Harris v. McRae,'448 U.S. 297 (1980); Wil-
liam v. Zbaraz, 448 U.S. 358 (1980); Bellotti v. Baird (II), 443 U.S. 622 (1979); Colautii v.
Franklin, 439 U.S. 379 (1979); Poelker v. Doe, 432 U.S. 519 (1977); Maher v. Roe, 432 U.S.
464 (1977); Beal v. Doe, 432 U.S. 438 (1977); Guste v. Jackson, 429 U.S. 399 (1977); Franklin
v. Fitzpatrick, 428 U.S. 901 (1976); Bellotti v. Baird (1), 428 U.S. 132 (1976); Planned
Parenthood of Cent. Mo. v. Danforth, 428 U.S. 52 (1976); Connecticut v. Menillo, 423 U.S. 9
(1975); Bigelow v. Virginia, 421 U.S. 809 (1975).

47. A fetus is not a person according to the United States Supreme Court. See 109 S. Ct.
3040, 3049-54 (1989); 410 U.S. 113, 156-59 (1973).

48. Mayo, supra note 2, at 124-25.
49. Id. at 125. "[T]he carefully wrought compromise that has produced majority deci-

sions in [Supreme Court] cases, evident in the increasingly narrow distinctions and the ever



1154 MERCER LAW REVIEW [Vol. 42

whether a person has a federal constitutional right of privacy to withdraw
life-sustaining medical treatment, the Missouri Supreme Court in Cruzan
wrote: "We are left to determine for ourselves whether the penumbral
right of privacy encompasses a right to refuse" such treatment.60

III. THE LONG. AND FRACTURED ROAD FROM Quinlan TO Cruzan

A. Quinlan

The evolution of the right to refuse any medical treatment, either
grounded in the penumbral right to privacy or the due process liberty
interest, or both, begins with the seminal case of In re Karen Quinlan."1

Karen Ann Quinlan, at age twenty-two, lay in a persistent vegetative
state resulting from anoxia." Joseph Quinlan, Karen's father and a de-
vout Catholic, consulted with his priest and a bishop. Both agreed that
Pope Pius XII had addressed the issue whether Joseph Quinlan could
seek termination of the medical treatment.5 3 Mr. Quinlan's priest and
bishop therefore advised him that removal of the artificial life support
would permit a natural death, and that he would not be committing sin
since there was no hope of recovery.5 Joseph Quinlan asked that the yes-
pirator be turned off." When the physician refused on ethical grounds
and on the basis of medical standards and practices,56 Joseph Quinlan

more slender majorities, should not be separated from the dominant concern of Roe and its
progeny: abortion." Id.

50. 760 S.W.2d 408, 418 (Mo. 1988) (en banc).
51. 70 N.J. 10, 355 A.2d 647, cert. denied sub nor. Garger v. New Jersey, 429 U.S. 922

(1976).
52. The court described Karen Quinlan's physical condition as follows: She is "emaci-

ated, having suffered a weight loss of 40 pounds, and undergoing a continuing deteriorative
process. Her posture is . . . fetal-like and grotesque; there is extreme flexion-rigidity of the
arms, legs and related muscles and her joints are severely rigid and deformed." She remains
in a "chronic and persistent vegetative state (and will] never be restored to cognitive or
sapient life." 355 A.2d at 655 (emphasis in original). Medical experts were unable to deter-
mine how long Karen Quinlan would live absent the respirator. Id.

53. The court included an abstract of the Pope's position: "The doctor. . . has no right
independent of the patient;" there is no obligation to continue extraordinary means to pre-
serve life; "[t]he rights and duties of the family depend on the presumed will of the uncon-
scious patient;" this is not euthanasia. Id. at 658-59.

54. See supra note 53 and accompanying text. Medical testimony showed that Joseph
Quinlan was led to believe there was a "strong likelihood" his daughter's death would follow
removal of the respirator. 355 A.2d at 655.

55. Joseph Quinlan did not request removal of the feeding tube. When asked if he would
want the tube removed, he answered, "'Oh no, that is her nourishment.'" 760 S.W.2d 408,
413 n.7 (Mo. 1988) (en banc).

56. 355 A.2d at 657.
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sought judicial approval to remove the respirator that maintained his
daughter's life.57

The New Jersey Supreme Court found that Karen Quinlan had a con-
stitutional right of privacy, which her father could exercise, and that the
state's interests in preserving life and affording physicians the right to
treat patients according to their best medical judgments did not outweigh
this right.6 8 Further, the court found that these state interests "weaken[]
and the individual's right to privacy grows as the degree of bodily inva-
sion increases and the prognosis dims. Ultimately there comes a point at
which the individual's rights overcome the State interest." 9 The court
attempted to institute some procedural safeguards in its holding by re-
quiring the new guardian, Joseph Quinlan, to confer with a physician of
his choosing, who would in turn confer with the hospital's ethics commit-
tee, and if everyone agreed that Karen Quinlan could not regain her cog-

.nitive function, then Joseph Quinlan could direct the respirator to be re-
moved.60 And so he did."1

B. Saikewicz

One year after Quinlan, the Supreme Court of Massachusetts in Super-
intendent of Belchertown v. Saikewiczss held that a never-competent pa-
tient has a constitutional right to privacy in refusing life-prolonging med-
ical treatment." The court reasoned that the common law doctrine of
informed consent gives rise to a "regard for human dignity and self deter-
mination" encompassed in the "constitutional right of privacy found in
the penumbra of specific guarantees of the Bill of Rights."6 " This consti-
tutional guarantee protects the incompetent's choice against "unwanted
infringement of bodily integrity in appropriate circumstances."" In other

57. Id. at 651. Additionally, Karen Quinlan's life was mainiained by a nasalgastro feed-
ing tube. Id. at 655.

58. Id. at 663-72. The court had "no hesitancy in deciding. . . that no external compel-
ling interest of the State could compel Karen to endure the unendurable, only to vegetate a
few measurable months with no realistic possibility of returning to any semblance of cogni-
tive or sapient life." Id. at 663.

59. Id. at 664.
60. Id. at 671. "The only practical way to prevent destruction of the right [to privacy] is

to permit the guardian and family of Karen to render their best judgment, subject to the
qualifications hereinafter stated, as to whether she would exercise it in these circum-
stances." Id. at 664.

61. After the physician removed the respirator, Karen Quinlan lived another nine years.
760 S.W.2d at 413 n.6.

62. 373 Mass. 728, 370 N.E.2d 417 (1977).
63. Id. at 424.
64. Id.
65. Id.
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words, under a general constitutional right to privacy, the incompetent
patient can reject life-prolonging medical treatment, even when he never
possessed the faculties to choose.66

In Saikewicz plaintiff had been institutionalized his entire life because
of severe mental retardation. Mr. Saikewicz never learned to talk, com-
municated by grunts, and had the mental age of about a three-year old
child. At age sixty-seven, he suffered from acute myeloblastic monocytic
leukemia. His physicians urged the court to appoint a guardian ad litem
with authority to make medical care decisions for Mr. Saikewicz. The
guardian ad litem recommended to the court that Mr. Saikewicz should
not be treated with chemotherapy because of the patient's inability to
understand the accompanying sickness and pain, and his inability to
overcome the fear of experiencing the treatment. The guardian ad litem,
therefore, suggested that withholding treatment would be in Mr.
Saikewicz's best interests.6 7

I The court adopted a substituted judgment standard authorizing the
guardian ad litem to make medical decisions in the best interests of the
incompetent patient."8 The doctrine places the surrogate decisionmaker
in the shoes of Mr. Saikewicz, requiring consideration of factors the in-
competent person would have considered if competent to decide."

The court in Saikewicz identified four possible countervailing state in-
terests that weigh in the balance against an individual's constitutional
right to privacy: (1) the preservation of life; (2) the prohibition of suicide;
3) the protection of innocent third parties; and (4) the preservation of the
ethical integrity of the medical profession.70 While the court found the
state's interest to be most significant when it was concerned with the
preservation of life, the court held that the state's position weakened
when the patient suffered from an incurable illness.71 The court found
that the state's second strongest position was the protection of innocent

66. Id. at 427.
67. Id. at 419-20.
68. Id. at 431.
69. Id. It is perplexing how the court could take this position because the guardian ad

litem could never know how the incompetent-from-birth Joseph Saikewicz would decide.
The court acknowledged that a decision based on what a majority of persons would decide
in Joseph Saikewicz's position would not be relevant to decisions the guardian ad litem
should make. Id. at 43"0. The court concluded that the test was subjective rather than objec-
tive, but that the person exercising substituted judgment must take into the account the
needs and wants of the individual patient. Id. Accord Ellman, Cruzan v. Harmon and the
Dangerous Claim that Others Can Exercise an Incapacitated Patient's Right to Die, 29
JuvuMEThics J. 389, 398 (1989) [hereinafter Ellman]; Johnson, From Medicalization to Le-
galization to Politicization: O'Connor, Cruzan, and Refusal of Treatment in the 1990s,
CONN. L. REv. 685, 711 (1989) [hereinafter Johnson].

70. 370 N.E.2d at 425.
71. Id. at 425-26.
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third parties, especially minor children who could suffer the emotional
impact of abandonment resulting from the parent's decision to refuse
medical treatment.7" Lastly, the court noted that the state's interest in
the integrity of the medical profession, while a worthy interest, did not
outweigh the individual's right to privacy grounded in informed consent,
and, therefore, "those rights [were] superior to the institutional consider-
ations. '7 s The court did not discuss the state's interest in suicide because
refusing medical treatment did not necessarily show a specific intent to
die, or to beckon death by other than natural causes.74

The court found that the state's interest in the prevention of suicide
and the protection of innocent third parties did not apply in Saikewicz.
Preserving the integrity of the medical profession did apply, however, be-
cause (1) it was the physicians attending Mr. Saikewicz who sought non-
treatment, and (2) existing medical mores accepted nontreatment as a
reasonable course to follow. In concluding that the incompetent patient
had a right to reject medical treatment, the court refused to follow the
New Jersey Supreme Court's lead in Quinlan, and declined to establish
procedural safeguards to ensure an appropriate decision by the guardian
ad litem, reasoning that a judicial resolution offered "detached but pas-
sionate investigation" into life and death decisions.7

C. Storar Decisions

Four years after the decision in Saikewicz, the New York Court of Ap-
peals decided In re Storar and In re Eichner.7 The court in In re Storar
ordered, contrary to his mother's request, blood transfusions continued
for a fifty-two year old man who was profoundly retarded and suffering
from terminal bladder cancer with a life expectancy of two to six
months.7

7 The transfusions enabled John Storar to "resume most of his
usual activities-feeding himself, showering, taking walks and running,"

72. Id. at 426.
73. Id. at 426-27. "It is not necessary to deny a right of self-determination to a patient in

order to recognize the interests of doctors, hospitals, and medical personnel in attendance
on the patient." Id. at 427.

74. Id. at 426 n.11.
75. Id. at 434-35. "We take a dim view of any attempt to shift the ultimate decision-

making responsibility away from the duly established courts of proper jurisdiction to any
committee, panel or group, ad hoc or permanent." Id. at 434. See supra text accompanying
note 60.

76. 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.S.2d 266, cert, denied, 454 U.S. 858 (1981).
The court consolidated the cases and decided to hear them, even though both patients were
deceased, because the "underlying issues are of public importance, are recurring in other
courts ... and, as these cases illustrate, are likely to escape full appellate review even when
the appeals have been expedited." Id. at 369-70, 420 N.E.2d at 66, 438 N.Y.S.2d at 268-69.

77. Id. at 369-370, 420 N.E.2d at 66, 438 N.Y.S.2d at 268-69.
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even though he possessed the mental capacity of an eighteen-month old
infant."

By finding that John Storar never had been competent to express a
reasoned opinion concerning medical treatment, the court implicitly re-
jected the common law principle of self-determination expressed in the
doctrine of informed consent. The court analogized this case to other
cases that had held that a parent did not have a constitutional right to
withhold life-saving blood transfusions from a child based on freedom of
religion." The court reasoned that the blood transfusions would avoid a
premature death, explaining that one expert testified that the "transfu-
sions were analogous to food-they would not cure the cancer, but they
could eliminate the risk of death from another treatable cause."80 The
court held that it was in the infant-like John Storar's best interests to
protect his health and welfare by ordering administration of the blood
transfusions, and that the parent could not exercise a substituted
judgment."'

In In re Eichner,s the companion case to In re Storar, the court did
not reach the question of substituted judgment because it found that the
testimony at trial presented clear and convincing evidence that a once-
competent Brother Fox had expressly stated that he would not want his
life prolonged by artificial means.83 The eighty-three year old Brother
Fox8' entered the hospital for a routine operation and suffered a cardiac
arrest and anoxia during surgery. Brother Fox was placed on a respirator,
which maintained his life in a persistent vegetative state. 8 Basing its de-
cision on common law principles, the court allowed the respirator. to be
removed, noting that the United States Supreme Court had declined to
consider whether there was a constitutional right to privacy to refuse life-
prolonging medical treatment."

78. Id. at 374, 420 N.E.2d at 69, 438 N.Y.S.2d at 271.
79. Id. at 380-81, 420 N.E.2d at 73, 438 N.Y.S.2d at 275 (citing Jehovah's Witnesses v.

King County Hosp. Unit, 390 U.S. 598 (1968); Matter of Sampson, 29 N.Y.2d 900, 278
N.E.2d 918, 328 N.E.S.2d 686 (1972)).

80. Id. at 381, 420 N.E.2d at 73, 438 N.Y.S.2d at 275.
81. Id.

82. 52 N.Y. 363, 420 N.E.2d 64, 438 N.Y.S.2d 266 (1981). See supra note 76 and accom-
panying text.

83. 52 N.Y.2d at 380, 420 N.E.2d at 72, 438 N.Y.S.2d at 274.
84. Joseph Fox was a member of a Catholic religious order for over 66 years. Father

Philip Eichner was the president of the order where Brother Fox resided before he went
into the hospital for a hernia operation. Id. at 370-71, 420 N.E.2d at 67-68, 438 N.Y.S.2d at
269-70.

85. Id. at 371, 420 N.E.2d at 67, 438 N.Y.S.2d at 269.
86. Id. at 376-77, 420 N.E.2d at 70-71, 438 N.Y.S.2d at 272-73.

[Vol. 421158



The court in In re Eichner reasoned that the required burden of
proof-clear and, convincing evidence instead of the usual preponderance
of the evidence used in civil cases-was appropriate because "[it] serve[d]
to 'impress the factfinder with the importance of the decision'" and
avoided granting relief when the evidence was vague, ambiguous, or con-
tradictory.7 The court rejected the reasonable doubt standard recom-
mended by the district attorney for two reasons. First, this burden had
traditionally been required in criminal cases in which the question was
one of an involuntary loss of liberty. Second, since "particularly impor-
tant personal interests are at stake" in exceptional civil cases like
Eichner, the standard would be inappropriate when "the purpose of
granting the relief [was] to give effect to an ,individual's right by carrying
out his stated intentions."'

D. Conroy

Almost nine years after the New Jersey Supreme Court's decision in
Quinlan, the court once again attempted to grapple with the question of a
person's right to die in In re Conroy.69 Unlike its finding of a constitu-
tional penumbral right to privacy in the Quinlan decision, the court
based its decision on the common law right to self-determination."

Claire Conroy, deceased before the case reached the court of appeals in
1984, was an incompetent eighty-two year old woman whose life was sus-
tained by a nasogastric feeding tube. She suffered from permanent
mental and physical disorders and was unable to respond to verbal stim-
uli. Although her physicians were unclear whether Clarie Conroy could
feel any pain, they agreed that removing the nasogastric tube would cause
a painful death. Ms. Conroy's nephew testified that she had never liked
doctors, had never been to a doctor prior to being adjudicated incompe-
tent in 1979, and just wanted to die in her own home with the bills paid.
He believed Ms. Conroy would never have consented to living her life in a
hospital or at a nursing home, hanging on to life by a feeding tube.' 1

The court narrowed the application of its holding to elderly nursing
home residents who (1) suffered from "serious and permanent mental and
physical impairments," (2) who had a life expectancy of less than one
year, whether treated or not, and (3) who were not competent to make a
decision, now or in the future, about life-sustaining medical treatment.'2

87. Id. at 379, 420 N.E.2d at 72, 438 N.Y.S.2d at 274 (quoting Addington v. Texas, 441
U.S. 418, 427 (1979)).

88. Id.
89. 98 N.J. 321, 486 A.2d 1209 (1985).
90. 486 A.2d at 1222-23.
91. Id. it 1216-18.
92. Id. at 1219-20 & n.1.
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According to the court, answering the question whether Ms. Conroy had a
right to die required determinations on "what substantive guidelines
[were] appropriate" and "what procedures should be followed" when life
and death decisions are made for the incompetent patient."3

The court in Conroy announced and applied three tests which could
have established, if the evidentiary record had been adequate, whether
Ms. Conroy's wishes would have been fulfilled by removing the nasogas-
tric feeding tube: the "subjective, the limited-objective, or the pure-objec-
tive" test.94

The subjective test applied when there was clear evidence of the incom-
petent patient's wishes. The incompetent patient's intent to refuse life-
sustaining or life-prolonging medical treatment could be discerned from
written documents the patient may have made when competent, oral di-
rectives to family members or friends, appointment of a proxy, verbal re-
actions to similar medical situations of others, religious beliefs, and for-
mer personal medical decisions. 5 Thus, the court or the surrogate
decisionmaker could be assured that the substituted judgment to with-
hold or withdraw life-sustaining treatment reflected what the patient
would have chosen in the same circumstances.'e

The limited-objective test applied when there was some evidence of the
incompetent's wishes, but not enough to rise to the level of the subjective
test. The best interests of the incompetent person would be served by
balancing the burden of a painful existence with treatment against the
"physical pleasure, emotional enjoyment, or intellectual satisfaction" the
person could experience in a prolongation of their life with treatment."

The last test enunciated by the court, the pure-objective test, applied
in the absence of evidence regarding the incompetent person's wishes. 9

Again, the best interests of the incompetent person would be served by
balancing the burden of a painful existence with treatment against the

93. Id. at 1220.
94. Id. at 1243.
95. Id. at 1229-30.
96. Id. The Supreme Court of New Jersey admitted error in the Quinlan case by stating

that it should have considered relevant the testimony of friends regarding Karen Quinlan's
desire not to have her life prolonged by artificial means. Id. at 1230. The "probative value of
such evidence" depends on the "remoteness, consistency, and thoughtfulness of the prior
statements or actions . . . the maturity of the person at the time of the statements ...
[and] any details about the level of impaired functioning" the patient would find intolera-
ble. Id. at 1230-31.

97. Id. at 1232.
98. Id. Factors the surrogate decisionmaker should consider are "the patient's life expec-'

tancy, prognosis, level of functioning, degree of humiliation and dependency, treatment op-
tions," and informal statement by the person when competent that would indicate they
would refuse artificial life-sustaining medical treatment if they had a choice to do so. Id.

99. Id.
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benefits of life with treatment. Unavoidable and severe pain that would
render continued treatment inhumane did notrequire the surrogate deci-
sionmaker to factor in subjective evidence of whether the patient would
have denied treatment."'0 The court explicitly stated that the surrogate
decisionmaker was not making quality of life decisions for the incompe-
tent person because the focus was on the patient's wishes and the exper-
iences of pain and enjoyment; to hold otherwise would "create an intoler-
able risk for socially isolated and defenseless people suffering from
physical or mental handicaps."101 The court would have reversed and re-
manded, but the death of Ms. Conroy negated the need for further
proceedings.

102

E. O'Connor

Seven years after its decisions in Storar and Eichner, the New York
Court of Appeals rejected the best interests and substituted judgment
tests in In re Westchester County Medical Center ex rel O'Connor."3
The hospital sought court authorization to insert a nasogastric feeding
tube into an incompetent patient, contrary to the family's desires. Mary
O'Connor became mentally incompetent after a series of strokes. As a re-
sult, Mrs. O'Connor suffered irreparable brain damage, which prevented
her from swallowing and necessitated the insertion of an intravenous
feeding tube to administer nourishment. Mrs. O'Connor's daughters ar-
gued against insertion of the nasogastric tube, claiming that their mother
had expressly stated that she would not want to live by artificial
means.

1 0 4

The court ruled that under common law a person had the right to re-
fuse any medical treatment when the person's interests outweighed the
state's interests.10s In this case, however, the record lacked clear and con-
vincing evidence of Mary O'Connor's wishes to terminate life-sustaining
medical treatment under the circumstances.0 ' Specifically, the court
found it significant that the daughters could not testify to whether their
mother would have refused medical treatment if it had meant suffering a
painful death by starvation.107 Further, the court expressly rejected wield-

100. Id.
101. Id. at 1232-33.
102. Id. at 1244.
103. 72' N.Y.2d 523, 531 N.E.2d 607, 534 N.Y.S.2d 886 (1988). See Johnson, supra note

69.
104. 72 N.Y.2d at 523-25, 531 N.E.2d at 609, 534 N.Y.S.2d at 887-89.
105. Id. at 528, 531 N.E.2d at 611, 534 N.Y.S.2d at 890.
106. Id. at 534, 531 N.E.2d at 615, 534 N.Y.S.2d at 894. This is the same burden of proof

the court required in In re Storar and In re Eichner. See supra text accompanying note 87.
107. 72 N.Y.2d at 534, 531 N.E.2d at 615, 534 N.Y.S.2d at 894.
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ing the "objective factors used in the so-called 'substituted judgment' ap-
proach." ' The court reasoned that no one, not even a court, could decide
a life and death issue for another without knowing what the incompetent
person's intent would have been under the same circumstances.109 Ac-
knowledging that the clear and convincing standard was a "rigorous bur-
den of proof," the court concluded that it was best to err on the side of
life. 110

In summary, the judiciary has attempted to accommodate modern
medical technology by adapting historical principles of law concerning
personal dignity and self-determination in considering the right of an in-
competent patient to refuse life-sustaining medical treatment. Some
courts have used a general substituted judgment standard or a general
best interests standard or a combined variation, while other courts have
rejected these standards and simply relied on common law or federal con-
stitutional principles or both. One last variable encompassed in the opin-
ions concerns the degree of safeguards the courts are willing to formulate
to ensure that the decision to permit or deny the right to die reflects the
patient's wishes. The lack of a majority approach to a socially significant
issue reached the United States Supreme Court in the Cruzan case. The
public and the judiciary eagerly awaited the decision with expectations of
enlightened justice.

IV. THE Cruzan OPINION

A. The Majority Decides

In the traditional role as society's discerner of rights under the federal
Constitution, the United States Supreme Court in, Cruzan"1 addressed
the question whether refusing nutrition and hydration was constitution-
ally permitted. Chief Justice Rehnquist, writing for the majority,12 nar-
rowly framed the issue: whether the Constitution forbids the State of
Missouri from requiring clear and convincing evidence of an incompetent
person's wishes to refuse medical treatment.1 The Court held that the
Supreme Court of Missouri did not commit constitutional error by up-

108. Id. at 530, 531 N.E.2d at 613, 534 N.Y.S.2d at 892.
109. Id.
110. Id. at 531, 531 N.E.2d at 613, 534 N.Y.S.2d at 892.
111. 110 S. Ct. 2841 (1990). See supra text accompanying notes 2-29 for a discussion of

the proceedings below and the facts of Cruzan.
112. Justices White, O'Connor, Scalia, and Kennedy joined Chief Justice Rehnquist in

his majority opinion. Justices O'Connor and Scalia wrote concurring opinions. Justice Bren-
nan wrote a dissenting opinion in which Justices Marshall and Blackmun joined. Justice
Stevens wrote a separate dissenting opinion.

113. 110 S. Ct. at 2851.
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holding the State's application of a heightened standard of proof when
guardians sought to terminate life support, nor was the State constitu-
tionally obligated to accept surrogate decisionmaking by close family
members. " " In other words, the Court did not evaluate whether Nancy
Cruzan had a fundamental right to privacy "implicit in the concept of
ordered liberty" or "deeply rooted in this Nation's history and tradi-
tion." 115 Also absent from the Court's opinion was any discussion of the
nature and extent of the liberty interest, or the merits of such an interest.

The Court turned to judicial authority validating the common law doc-
trine of informed consent in medical care cases in order to ascertain the
source of the right to withhold or withdraw medical treatment.1 s Chief
Justice Rehnquist accepted that the doctrine was "firmly entrenched in
American tort law" and cited Justice Cardozo's famous description of the
doctrine, written in 1914 while on the New York Court of Appeals:
"'Every human being of adult years and sound mind has a right to deter-
mine what shall be done with his own body; and a surgeon who performs
an operation without his patient's consent commits an assault, for which
he 'is liable for damages.' "" As a "logical corollary," Chief Justice Rehn-
quist reasoned that the doctrine stood for the proposition that a person
had the right to refuse medical treatment, or a right not to consent."s
The Court recognized that modern medical technology equipped physi-
cians with the means to sustain life "well past the point where natural
forces would have brought certain death." 9 When physicians refuse to
deny their patients life-saving treatment, close family members or friends
often will seek judicial approval to enforce their wishes in withdrawing
life-sustaining or life-prolonging treatment for the incompetent patient.
What the family members of Ms. Cruzan wanted to know was: (1) when
must medical measures be employed; (2) to what end must they be em-
ployed; and, (3) can the patient or a surrogate decisionmaker refuse to
consent to the treatment.

Chief Justice Rehnquist launched his analysis with a cursory review of
state court opinions beginning with In re Karen Quinlan,20 in which the
New Jersey Supreme Court held that a person in a persistent vegetative
state had a qualified constitutional privacy right to refuse medical treat-

114. Id. at 2855.
115. See supra text accompanying notes 30-36.
116. 110 S. Ct. at 2846.
117. Id. at 2846-47 (quoting Schtoendorff v. Society of N.Y. Hosp., 211 N.Y. 125, 129-30,

105 N.E. 92, 93 (1914)).
118. Id.
119. Id.
120. See supra text accompanying notes 51-60.
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ment. 12 State courts after Quinlan based their decisions either on the
common law doctrine of informed consent or a constitutional right to pri-
vacy, or both.122 Accordingly, the Chief Justice cited Saikewicz, 28 in
which the court held that an incompetent person had a right to refuse
medical treatment based on both the common law right to informed con-
sent and the constitutional right to privacy, except when the state's inter-
est in preserving life outweighed the patient's interest in discontinuing
life-sustaining medical treatment.2 ' The Chief Justice noted, without
comment, that the court employed a "'substituted judgment' standard"
in which the surrogate decisionmaker's wishes to withhold medical treat-
ment from the incompetent patient were carried out under the facts of
this case.1 25

Continuing to survey state court opinions, the Chief Justice cited In re
Storar'26 and In re Eichner'27 for two propositions grounded in the com-
mon law doctrine of informed consent: (1) a once-competent person in a
persistent vegetative state may refuse life-sustaining medical treatment
when there is clear and convincing evidence that the incompetent person
would not have consented to the treatment; and, (2) a life-long incompe-
tent person with a terminal illness may not have life-sustaining medical
treatment withheld based on the surrogate decisionmaker's wishes alone;
the court reasoned that it "'should not allow an incompetent patient to
[die] because someone, even someone as close as a parent or sibling, [felt]
that this [was] best for one with an incurable disease.' "128 Recall that the
decision in Saikewicz permitted a surrogate decisionmaker to withhold
medical treatment for a never-competent patient.12

9

The Chief Justice credited the "Quinlan, Saikewicz, Storar/Eichner"
opinions with establishing the principled foundation upon which later
cases began to erect a structure of standards and procedures providing
guidelines for making decisions in these cases. He observed that the same
court which granted relief in Quinlan based on a constitutional right to
privacy, later took a contrary view in In re Conroy" O and granted relief
based on the "common-law right to self-determination and informed con-

121. 110 S. Ct. at 2847 (citing In re Karen Quinlan, 70 N.J. 10, 28-42, 355 A.2d 647, 662-
64, cert. denied sub nor. Garger v. New Jersey, 429 U.S. 922 (1976)).

122. Id.
123. See supra text accompanying notes 62-75.
124. 110 S. Ct. at 2847-48 (citing Superintendent of Belchertown State School v.

Saikewicz, 373 Mass. 728, 370 N.E.2d 417 (1977)).
125. Id. at 2847.
126. See supra text accompanying notes 76-81.
127. See supra text accompanying notes 82-88.
128. 110 S. Ct. at 2848 (citations omitted).
129. See supra text accompanying notes 62-75;
130. See supra text accompanying notes 89-102.
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sent," a right which was not diminished because the individual was in-
competent.181 The court formulated substantive guidelines and proce-
dures, expressed in evidentiary terms as the subjective, limited objective,
and pure-objective standards; however, the court found that the decision
by a surrogate must err on the side of life when the best interests of the
patient cannot be determined.1 32 Significantly, Chief Justice Rehnquist
took notice of the court's "reject[ion of] certain categorical distinctions
...drawn in prior refusal-of-treatment cases" and ruled in favor of clas-
sifying artificial nutrition and hydration as a medical procedure, thus dis-
solving the line between respirators as a life support and discontinuing
food and water. 1 3

Rejecting the Conroy substituted judgment approach, the New York
Court of Appeals in O'Connor'3 reasoned that no one could make a qual-
ity of life decision for another, even when the person was incompetent,
because life and death decisions must always be based on the patient's
expressed intent. The Chief Justice noted that the court in O'Connor rec-
ognized a right to refuse treatment grounded in the common law, but the
record in this case did not support clear and convincing evidence of the
life-long incompetent patient's wishes.'

The Chief Justice stated that in conjunction with or independent of the
common law, state courts had based their determinations on state stat-
utes and constitutions.18 The Chief Justice noted, without comment, that
state probate statutes have authorized: (1) removal of a nasogastric feed-
ing tube when the decision was made in "good faith based on medical
advice and the [incompetent patient's] best interests;"1 ' (2) removal of a
respirator because it was in the best interests of the incompetent pa-
tient;" and, (3) removal of artificial nutrition and hydration when the

131. 110 S. Ct. at 2848 (citing In re Conroy, 98 N.J. 321, 348, 486 A.2d 1209, 1223
(1985)).

132. Id. at 2848-49.

133. Id. at 2849. The prior distinctions, "lacking substance for decision purposes," were
between: "actively hastening death by terminating treatment and passively allowing a per-
son to die of a disease; treating individuals as an initial matter versus withdrawing treat-
ment afterwards; ordinary versus extraordinary treatment; and treatment by artificial feed-
ing versus other forms of life-sustaining medical procedures." Id. (citing In re Conroy, 98
N.J. 321, 369-74, 486 A.2d 1209, 1233-37 (1985)).

134. See supra text accompanying notes 103-10.

135. 110 S. Ct. at 2849 (citing In re Westchester County Medical Center ex rel

O'Connor, 72 N.Y.2d 517, 531-34, 534 N.Y.S.2d 886, 892-94, 531 N.E.2d 607, 613-15 (1988)).

136. Id.
137. Id. at 2850 (citing In re Drabick, 200 Cal. App. 3d 185, 245 Cal. Rptr. 840, cert.

denied, 109 S. Ct. 399 (1988)).
138. Id. (citing In re Torres, 357 N.W.2d 332 (Minn. 1984)).
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statute impliedly authorized surrogate decisions for a "terminally ill and
irreversibly comatose" patient.15s

According to Chief Justice Rehnquist, these cases simply demonstrated
that the common law doctrine of informed consent was broad enough to
accommodate the right of a competent person to refuse medical care."1 0

"Beyond that, these [cases] demonstrate[d] both similarity and diversity
in their, approach" in determining whether life-prolonging treatment
should be withheld, withdrawn, or ordered for the incompetent patient.141

The Chief Justice stated that the avenues of common law, state statutes,
and constitutions traveled by the state courts were closed to the United
States Supreme Court: "In this Court, the question is simply and starkly
whether the United States Constitution prohibits Missouri from choosing
the rule of decision which it did. 1 42 The Chief Justice foreshadowed the
answer by quoting an 1897 case considering the scope of the United
States Treasurer's taxation powers in which the Court stated: "[iln decid-
ing 'a question of such magnitude and importance ...it is the [better]
part of wisdom not to attempt, by any general statement, to cover every
possible phase of the subject.' ",143 In other words, judicial restraint is the
proper role for the courts when the "perplexing question" involves "un-
usually strong moral and ethical overtones" affecting an ever-increasing
segment of our society.14

Examination of the problem began with the inquiry whether the Con-
stitution afforded vegetative accident victim Ms. Cruzan a right to refuse
medical treatment. Chief Justice Rehnquist maintained that the Court
had never held that a "generalized constitutional right of privacy" in-
cluded a fundamental right to refuse medical treatment. 4 Rather, Court
precedence inferred that Ms. Cruzan's right to make autonomous deci-
sions should be analyzed in terms of a fourteenth amendment liberty in-
terest and balanced against the relevant interests of the State of Mis-
souri. W The Court accepted the petitioner's argument that "forced

139. Id. (citing In re Longeway, 133 I1. 2d 33, 43-47, 139 111. Dec. 780, 784-86, 549
N.E.2d 292, 296-98 (1989)).

140. Id. at 2851.
141. 'Id.
142. Id.
143. Id. (quoting Twin City Bank v. Nebeker, 167 U.S. 196, 202 (1897)).
144. Id.
145. Id. at 2851 n.7. See supra note 34 and accompanying text.
146. Id. at 2851-52 (citing Jacobson v. Massachusetts, 197 U.S. 11 (1905) (in holding that

a recalcitrant citizen, Mr. Jacobson, must comply with the State of Massachusetts' smallpox
vaccination statute, absent a medically compelling reason not to submit, the Court found it
elementary that man cannot live in an ordered society with perfect liberty but must neces-
sarily, for the common good, bear some burden and restraint on his liberty); Washington v.
Harper, 110 S. Ct. 1028 (1990) (in holding the state may force an inmate to take antipsy-
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administration" of medical treatment would involve a competent person's
liberty interest and, therefore, the Chief Justice assumed "for purposes of
this case . . . that the United States Constitution would grant a compe-
tent person a constitutionally protected right to refuse lifesaving hydra-
tion and nutrition. 1 47 "It cannot be disputed," he continued, "that the
Due Process Clause protects . . . an interest in refusing life-sustaining
medical treatment."" 8 In her concurrence, Justice O'Connor explained
the nature of the Chief Justice's assumption when she wrote: "Requiring
a competent adult to endure [surgically implanted feeding tubes] against
her will burdens the patient's liberty, dignity, and freedom to determine
the course of her own treatment.1"" According to Justice O'Connor, "the
liberty guaranteed by the Due Process Clause must protect, if it protects
anything, an individual's deeply personal decision to reject medical
treatment."' 0

The petitioners argued that an incompetent person should be afforded
the same rights as a competent person in refusing unwanted medical
treatment.151 The problem with this line of reasoning, the Chief Justice
wrote, was that an incompetent person was incapable of making an "in-
formed and voluntary choice to exercise a hypothetical right to refuse
treatment or any other right," therefore, the right would have to be exer-
cised for her by a surrogate decisionmaker.15 2 The Chief Justice observed
that the State of Missouri had recognized in some circumstances that it
might be appropriate to permit a surrogate to decide to induce the death
of the incompetent person, but only when the decision reflected the in-
competent persons's wishes and satisfied a clear and convincing eviden-
tiary standard.15 3 For the Chief Justice, the standard of proof Missouri
required was merely a "procedural safeguard to assure . . the surrogate
conform[ed] as best it [could] to the wishes expressed by the patient
while competent."''

Chief Justice Rehnquist then asked whether the Constitution forbid
Missouri from imposing the clear and convincing requirement as a proce-

chotic drugs against his will, the Court balanced the harm a violent, mentally ill inmate
could cause against inmate Harper's liberty interest to be free from arbitrary administration
of the drugs; Harper had argued the state should find him incompetent and then use a
substituted judgment standard); Vitek v. Jones, 445 U.S. 480 (1980); Parham v. J.R., 442
U.S. 584 (1979)).

147. Id. at 2852.
148. Id. at 2853.
149. Id. at 2857.
150. Id.
151. Id. at 2852.
152. Id.
153. Id.
154. Id.
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dural safeguard.' 55 The Chief Justice stated that the answer depended
partially on what interests the state properly might claim.16 Chief Justice
Rehnquist accepted that the state had a general interest in the preserva-
tion of life by noting that our nation treated homicide as a serious crime
and imposed criminal penalties for "assist[ing] another to commit
suicide."16

Given the finality of a decision to withhold or withdraw nutrition and
hydration, Chief Justice Rehnquist suggested that the state could adopt a
restrictive standard of proof in order to protect the "personal element of
this choice." 1 1 The Chief Justice also suggested that this restrictive stan-
dard of proof could prevent potential abuses by surrogate decisionmakers
who might not be entirely disinterested parties or who might not act to
protect the patient.119 Similarly, the state could require 'a judicial pro-
ceeding, not necessarily adversarial, to determine if the surrogate's deci-
sion was in the best interest of the incompetent person. This proceeding
would provide an additional "guarantee of accurate factfinding."1 0

Lastly, the state could assert an "unqualified interest in the preservation
of human life" without making a quality of life judgment.1'

In the due process context, Chief Justice Rehnquist relied on Adding-
ton v. Texas"' for the proposition that the clear and convincing standard
of proof was the appropriate standard to protect an individual's liberty
interest under the fourteenth amendment. In Addington a mother sought
to commit her adult son to a state mental hospital for an indefinite pe-
riod. The son, Frank Addington, had a history of mental illness and vio-
lent behavioral patterns. Over a six year period, he had been committed
temporarily to state mental hospitals on seven occasions and committed
for indefinite periods on three other occasions.163 The question before the
Court was what standard of proof was required by the Due Process
Clause of the fourteenth amendment in a civil proceeding to commit, in-
voluntarily, a person to a state mental hospital. 1 4 In answering the ques-
tion, the Court observed that the standard of proof required was determi-
native of the value society placed on the liberty interest.16" The Court
noted, for example, that in criminal cases society placed the burden on

155. Id.
156. Id. See supra text accompanying notes 70-73.
157. 110 S. Ct. at 2852.
158. Id.
159. Id. at 2853.
160. Id.
161. Id.
162. 441 U.S. 418 (1979).
163. Id. at 420-21.
164. Id. at 419-20.
165. Id. at 425.
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itself by requiring a beyond a reasonable doubt standard of proof
designed to minimize the risk of an erroneous judgment.160 Also in civil
proceedings, since the liberty interest was more substantial than a poten-
tial monetary loss, it was the plaintiff who had the burden of a clear and
convincing standard of proof. 1 The Court in Addington concluded that
the purpose of the standard was to inform the factfinder, enabling a just
decision.1 8

In Cruzan, Chief Justice Rehnquist found it "self-evident" that in pro-
ceedings involving the fate of an incompetent person, the individual and
the state shared interests that were more substantial than in ordinary
civil proceedings.169 Thus, the clear and convincing evidence standard of
proof Missouri required served two functions in protecting these inter-
ests: (1) it "reflect[ed] the importance of a particular adjudication;" and,
(2) it distributed the risk of error between the parties according to socie-
tal values. 170 Finding support in Santosky v. Kramer,171 the Chief Justice
ruled that "Missouri [could] permissibly place an increased risk of an er-
roneous decision on those seeking to terminate an incompetent individ-
ual's life-sustaining treatment."1"

In Santosky, the State of New York initiated a parental rights termina-
tion procedure to remove three children from neglectful parents. Under
New York law, if the state met its burden by a fair preponderance of the
evidence standard, the state could permanently terminate the parental
rights, put the children up for adoption, and bar all contact between the
natural parents and their children.173 Whether the fundamental liberty
interest of the parents in the custody of their children could be abrogated
hinged on balancing three factors: (1) the nature of the individual interest
threatened; (2) the risk of an erroneous decision resulting from the degree
of proof required; and, (3) countervailing state interests.1 74 Considering
these factors enabled the Court to "determine whether a particular stan-
dard of proof in a particular proceeding satisfie[d] due process. 1 7 The
Court noted that procedural due process under' the fourteenth amend-
ment was a question of federal law which the Court determines and which
the state may not diminish.M The Court held that, as a minimum, the

166. Id. at 423-24.
167. Id. at 424.
168. Id. at 433.
169. 1O, S. Ct. 2841, 2854 (1990).
170. Id. at 2854.
171. 455 U.S. 745 (1982).
172. 110 S. Ct. at 2854.
173. 455 U.S. at 748-49.
174. Id. at 754.
175. Id.
176. Id. at 755.
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fourteenth amendment required a clear and convincing evidence standard
because this "convey[ed] to the factfinder the level of subjective certainty
about his factual conclusions necessary to satisfy due process. 1 " The
Court concluded that if the state wanted to initiate a "precise burden
equal to or greater than" the clear and convincing evidence standard,
then that was properly within the state's discretion.'17

Chief Justice Rehnquist singled out the "risk of an erroneous decision"
factor to support his conclusion that Missouri's standard was permissi-
ble.'79 He reasoned that if an error in judgment was made in deciding not
to discontinue life-support treatment, the result was simply "maintenance
of the status quo. 1 80 On the other hand, if an error in judgment was
made and nutrition and hydration were withheld from Ms. Cruzan, the
irrevocable result was that she would surely die. 8s . ,

Referring to the general rules of contract and the statute of frauds,
Chief Justice Rehnquist admitted that requirements which directed cer-
tain agreements to be reduced to a writing, such as property transfers and
wills, might "on occasion frustrate the effectuation of the intent of a par-
ticular decedent, just as Missouri's requirement of proof in this case
[might] have frustrated the effectuation of the not-fully-expressed desires
of Nancy Cruzan.' ' 2 The Court found it noteworthy that parties were
not usually allowed to produce parole evidence to determine the wishes of
the parties in contract law, and by analogy, any party wishing to produce
oral testimony concerning the wishes of Ms. Cruzan to end her life, must
necessarily bear a heavier burden of proof.' 8

3

The family of Ms. Cruzan urged the Court to rule that the State of
Missouri must accept a practice of" 'substituted judgment' of close fam-
ily members" even when the incompetent person's intentions could not be
entirely proven. 8' The petitioners relied on Michael H. v. Gerald D.185

177. Id. at 769.
178. Id. at 769-70.
179. 110 S. Ct. 2841, 2854 (1990).
180. Id. at 2854.
181. Id. The error could be caused by new medical advancements, changes in the law,

new evidence of patient's intent, or the sudden death of the patient. Id.
182. Id.
183. Id.
184. Id. at 2855. See, e.g., Cantor, The Permanently Unconscious Patient, Non-Feeding

and Euthanasia, 15 AM. J.L & MED. 381, 410-17 (1989) (suggesting best interests, per-
sonhood, and substituted judgment approaches to decisionmaking for permanently uncon-
scious patients). For a different view, compare Note, The Incompetent Developmentally
Disabled Person's Right of Self-Determination: Right-to-Die, Sterilization and Institution-
alization, 15 AM. J.L. & MED. 333 (1989) (rejecting substituted judgment as a legal fiction
and accepting the best interests approach).

185. 109 S. Ct. 2333 (1989). This case involved a paternity suit by an unwed father try-
ing to establish his biological parenthood of a child conceived and born to the mother while
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and Parham v. J.R.A " for the proposition that the integrity of the family
relationship had been traditionally upheld as a fundamental right under
the fourteenth amendment Due Process Clause. 7 In rejecting the peti-
tioner's argument, the Chief Justice observed that upholding familial pri-
macy in "traditional family relationships""" or in parents seeking state
assistance with mentally ill minors,16' could not be eschewed "into a con-
stitutional requirement that the State [must] recognize" family decision-
making." 0 The Chief Justice concluded that the Constitution did not re-
quire the State of Missouri to accept, adopt, or, otherwise confer a right of
substituted judgment on anyone; minimally, due process might require
the state to honor the express wishes of Ms. Cruzan when they could be
determined by clear and convincing evidence.1"1 In other words, the state
should decide what procedural safeguards would properly protect the
right an incompetent patient has in refusing life-sustaining medical
treatment.

Justice O'Connor's Concurrence. Justice O'Connor agreed with
Chief Justice Rehnquist that a competent person had a protected liberty
interest in refusing medical treatment, including nutrition and hydration,
and that the states were a proper forum to resolve issues of the incompe-
tent person's wishes."' Justice O'Connor, however, would have ruled that
the Constitution protects an incompetent person's liberty interest be-

married to another man. Id. at 2337. In holding the California statute consistent with the
Constitution, a statute which barred plaintiff from establishing fatherhood, the Court's
opinion focused on a specific tradition concerning the "rights of an adulterous natural fa-
ther." Id. at 2343-44 & n.6. Justice Scalia, writing for the plurality, rejected the contention
that "biological fatherhood plus an established parental relationship" created a liberty in-
terest. Id. at 2342. He reasoned that the Court's past decisions underscored constitutional
protection of family relationships because "'the institution of the family [was] deeply
rooted in this Nation's history and tradition.'" Id. (quoting Moore v. East Cleveland, 431
U.S. 494, 503 (1977)). Justice Brennan, dissenting, criticized the plurality for focusing on the
adulterous father rationale and argued that the parent-child relationship had generally and
traditionally been constitutionally protected as a liberty interest. Id. at 2349-52 (Brennan,
J., dissenting).

186. 442 U.S. 584 (1979). In Parham, the Supreme Court held that a Georgia law, per-
mitting parents to commit their children to mental institutions based on a parental petition
and a psychiatric evaluation, did not violate due process because "the appropriateness of
medical decisions for the commitment and treatment of mental and emotional illness
[might] well be more illusory than real" when the decision was shifted to a judge untrained
in medical and psychiatric diagnosis. Id. at 609, 613, 620-21.

187. 110 S. Ct. at 2855.
188. Id. See supra note 185 and accompanying text.
189. 110 S. Ct. at 2855. See supra note 186 and accompanying text.
190. 110 S. Ct. at 2855.
191. Id. at 2855-56.
192. Id. at 2856.
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cause medical treatment, and the right to refuse it, raises privacy expec-
tations from notions of personal freedom and self-determination which
the state could not abridge by imposing unwanted medical treatment.193

She observed that "seriously ill or dying patients whose wishes [were] not
honored may feel a captive of the machinery required for life-sustaining
measures."''19 Significantly, Justice O'Connor found no difference between
artifical feeding and other types of medical treatment because, regardless
of the label of nasogastric tube, gastrostomy tube, or jejunostomy tube,
the methodology or medical technique used to implant the feeding tube
"involve[d] some degree of intrusion and restraint." 195 The burden of en-
during these forced medical procedures was contrary to a person's "lib-
erty, dignity, and freedom to determine the course of her own treat-
ment."'19 Accordingly, Justice O'Connor viewed the fourteenth
amendment Due Process Clause as guaranteeing a person the right to re-
fuse medical treatment.

Most people do not leave written instructions of their intent to termi-
nate artificial life-support treatment in the event they become incompe-
tent."7 Justice O'Connor recognized this fact and advanced the idea that
states requiring written directives or explicit oral instructions "frequently
fail[ed) to honor a patient's intent" to refuse medical treatment."'8 To
protect the "'freedom of personal choice in matters of . . . family
life,' ",' Justice O'Connor suggested alternative sources of probative evi-
dence that a state could consider, such as the appointment of a proxy, or

,the delegation of the power to make medical care decisions to a family
member or friend.200 Justice O'Connor asserted that the "'laboratory' of
the States" was the proper place to formulate procedures and safeguards,
even though there was a lack of consensus among the states on how to

193. Id.
194. Id.

195. Id. at 2857. Justice O'Connor noted that physicians often have to restrain patients
to insert a nasogastric tube, which enters through the nose and is elongated into the stom-
ach area. Some patient's are forced to wear mittens to prevent the tube's removal. Gastros-
tomy and jejunostomy tubes are "surgically implanted into the stomach or small intestine."
Id.

196. Id.
197. Id. The results of a 1988 survey showed that 56% of those polled had told family

members they did not wish to continue life if they entered an irreversible coma, but only
15% had executed living wills specifying their intent. Id. at 2857 n.1.

198. Id. at 2857.
199. Id. at 2858 (quoting Cleveland Bd. of Educ. v. LaFleur, 414 U.S. 632, 639 (1974)).

200. Id. at 2857-58. Every state and the District of Columbia have general durable power
of attorney statutes, and 13 states authorize appointment of proxies through living will stat-
utes. Id. at 2858 nn.3-4.
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confront the issues in a manner consistent with an incompetent person's
liberty interests.2

0 1

Justice Scalia's Concurrence. Justice Scalia agreed with the major-
ity's analysis and ruling, but he wrote separately to express his opinion
that "the federal courts ha[d] no business in this field. 2 0 2 Justice Scalia
stated that the Constitution did not set forth the meaning of life, opine
when life was worthless, or declare when medical care became extraordi-
nary or inappropriate.210 He asserted that the nine justices were in no
better position to decide quality of life issues than "nine people picked at
random from the Kansas City telephone directory."2

f
0 '

History and tradition teach us that American law has always granted to
the states the power to prevent suicide, "by force if necessary. '20 5 Justice
Scalia maintained that refusing medical treatment was a facet of suicide
law because "'there [was] no significant support for the claim that a right
to suicide [was] so [deeply] rooted in our tradition that it [could] be
deemed "fundamental" or "implict in the concept of ordered lib-
erty."' "206 According to Justice Scalia, death by refusing nutrition and
hydration was no different than death by sitting in a closed garage with
the car running or death by staying outsiae when the temperature falls
below freezing.2

07

Similarly, Justice Scalia stated the law had always recognized that any-
one who assisted another in suicide, including a physician, was criminally
liable; neither the wishes nor the physical condition of the one who
wanted to end their life was relevant to the law of suicide.20 8 He found it
incongruous to allow the state to "insist that an individual come in out of
the cold and eat food, [but not allow it to] insist that he take medicine;
and although [the state could] pump his stomach empty of poison he has
ingested, it [could) not fill his stomach with food he has failed to
ingest. '"209

201. Id. at 2859 (quoting New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932)
(Brandeis, J., dissenting)).

202. Id. Justice Scalia was concerned that right to die legislation would become, like the
abortion laws, embroiled in "federal constitutional imperatives" which change from Term to
Term and will crash in utter confusion. Id.

203. Id.
204. Id.
205. Id.
206. Id. at 2860 (quoting Marzen, O'Dowd, Crone & Balch, Suicide: A Constitutional

Right?, 24 DuQ. L. REv. 1, 100 (1985); Palko v. Connecticut, 302 U.S. 319, 325 (1937)).
207. Id. at 2561-62.
208. Id. 2860-62.
209. Id. at 2863.

CRUZAN.1991] 1173



MERCER LAW REVIEW

Justice Scalia was not insensitive to the plight of Ms. Cruzan and her
family. He asked: "Are there. . no reasonable and humane limits that
ought not to be exceeded in requiring an individual to preserve his own
life?"210 Answering in the affirmative, Justice Scalia stated the answer
was not to be found in traditional practices or the Due Process Clause of
the Constitution because neither had anything to say on the subject.2 11

He concluded that when the Court advanced a principled basis for "in-
ject[ing] itself into every field of human activity where irrationality and
oppression [might] theoretically occur," it did so at the risk of its own
peril.2

12

B. The Dissents' Rebuttal

Justice Brennan's Dissent. Justice Brennan took the position in his
dissent that the right to refuse unwanted medical treatment was a fundi-
mental right protected by the Due Process Clause of the Constitution,
and the State of Missouri had impermissibly burdened this right with its
"procedural obstacles. 2 1

3 Justice Brennan declared: "'[w]e are dealing
here with [a decision] which involves one of the basic civil rights of
man.' """ He maintained that the right to refuse medical treatment was
deeply rooted in the history of our nation's law of informed consent.2

Justice Brennan asserted that it was a general rule of law that the pa-
tient decided, not the physician, whether to go forward with a particular
medical treatment.21 He maintained that artificial feeding through a sur-
gically implanted gastrostomy tube was not materially different from
other forms of medical treatment. 1 7 Justice Brennan cited numerous au-
thority by the medical profession and the federal government to support
this common sense notion.21 Justice Brennan contended, therefore, that
when a once-competent person became "unconscious or incompetent,"
they still retained the right to consent to medical treatment, and this
right could be exercised through an agent acting in the incompetent per-

210. Id.
211. Id.
212. 'Id.
213. Id. at 2864.
214. Id. at 2865 (quoting Skinner v. Oklahoma ex rel Williamson, 316 U.S. 535, 541

(1942)).
215. Id.
216. Id. at 2866.
217. Id.
218. Id. at 2866-78.
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son's best interests.' " According to Justice Brennan, to support a con-
trary view disavowed the persons's fundamental right to choose.".

Justice Brennan stated that death was both personal and profound and
"for many, the thought of an ignoble end, steeped in decay, [was] abhor-
rent." " He contended the benefit Ms. Cruzan received from her medical
treatment was nothing more than "being kept metabolically alive;" no
form of medical treatment would change her physical condition.22 While
admitting that Ms. Cruzan did not enjoy an unfettered constitutional
right to choose her course of treatment through an agent, Justice Bren-
nan maintained that in the balance, the State of Missouri had no legiti-
mate interest in a general preservation of life claim.2 28 Missouri's only
interest was "a parens patriae interest in providing Nancy Cruzan ...
with as accurate as possible a determination of how she would exercise
her rights under these circumstances. 2 2 4 According to Justice Brennan,
denying a person the power to terminate life support, betrayed a person's
constitutionally protected right to refuse unwanted medical treatment.2 2'
He also disagreed with the majority's emphasis on the irrevocable nature
of an erroneous decision.' 2' To the patient, he declared, a decision to
withdraw or to continue unwanted medical treatment was irrevocable.227

Justice Brennan criticized the "Missouri court's categorical exclusion of
relevant evidence," such as Ms. Cruzan's revealing statements to her
roommate and family, and the guardian ad litem's conclusions that it was
in her best interests to terminate the artificial nutrition and hydration
treatment.228 According to Justice Brennan, this was precisely the type of
evidence that had to be considered by a factfinder in order to reach a just
decision reflecting the person's wishes. 2, Since family and friends were
typically in a superior position to know the wishes of the incompetent
person, Justice Brennan maintained that they should be preferred over
the detached impartiality of the state.2 3 0

Almost two million people die each year, Justice Brennan observed,
and about eighty percent die in hospitals. 21 Of that eighty percent, sev-

219. Id. at 2867.
220. Id.
221. Id. at 2868.
222. Id. at 2868 & n.8.
223. Id. at 2869-70.
224. Id. at 2871.
225. Id. at 2873.
226. Id. See supra text accompanying notes 179-81.
227. 110 S. Ct. at 2873.
228. Id. at 2874.
229. Id. at 2874-76.
230. Id. at 2877.
231. Id. at 2864.
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enty percent die after choosing to refuse life-sustaining treatment.232 Jus-
tice Brennan stated that because of medical technological advances, at
least ten thousand persons "are being maintained in persistent vegetative
states" and the number is expected to increase as the population of the
United States grows older.'33 He contended that an incompetent person's
wishes should not be discarded in favor of a state decisionmaker because
"a State ...must either repose the choice with the person whom the
patient himself would most likely have chosen as proxy or leave the deci-
sion to-the patient's family.""'

Justice Brennan closed his opinion with the sagacious words of Justice
Brandeis: "'Experience should teach us to be most on our guard to pro-
tect liberty when the government's purposes are beneficent .. . .The
greatest dangers to liberty lurk in insidious encroachment by men of zeal,
well meaning but without understanding.' ,,s

Justice Stevens' Dissent. The proper role for the state in right to
die controversies, according to Justice Stevens, is to give appropriate re-
spect to the best interests of the incompetent person in conformity with
constitutional liberty protections."ss He criticized Missouri's procedure
and the majority's deference on grounds that the state's preservation of
life claim was a proxy for defining the meaning of life.237 He maintained
that protecting mere existence in a persistent vegetative state was "com-
prehensible only as an effort to define life's meaning."' According to
Justice Stevens, Missouri defined life in terms of physiological function-
ing, without regard to the dignity or sanctity of how a person chose to live
that life; these choices included a constitutionally protected right to re-
fuse unwanted medical treatment.2 9 He pronounced Missouri's definition
"uncommon," "aberrant," and "anomalous," lacking in understanding
that "life [was] an activity which [was] at once the matrix for and an
integration of a person's interests.""40

232. Id.
233. Id. at 2877-78.
234. Id. at 2877. Justice Brennan admitted there would be rare instances in which the

state should be the decisionmaker, such as when a family member or friend cannot be found
or is untrustworthy. Id. at 2877 n.23.

235. Id. at 2878.
236. Id. at 2879.
237. Id. at 2886, 2889.
238. Id. at 2886. Justice Stevens also maintained that life cannot be separated into seg-

ments with the human body represented on one side and the mind and spirit of the body on
the other. Id. at 2884-85.

239. Id. at 2886-87.
240. Id. at 2887-88.
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Justice Stevens disapproved of the majority's affirmation of the clear
and convincing evidence standard because it did not protect the best in-
terests of incompetent persons.2 ' According to Justice Stevens, the ques-
tion was not what standard of proof was required, but what facts could be
proven to enable the factfinder to reach a decision reflecting the best in-
terests of the individual. 242 Justice Stevens wrote: "In my view, the con-
stitutional answer is clear: the best interests of the individual, especially
when buttressed by the interests of all related third parties, must prevail
over any general state policy that simply ignores those interests. 24  If
Ms. Cruzan's personhood was to be respected, Justice Stevens concluded,
persons acting in her best interests must be the ones to decide her fate;
therefore, the state could not legitimately pursue the preservation of her
life in order to give symbolic effect to a state policy. 24 '

V. ANALYSIS AND CONCLUSION

Public opinion becomes highly charged when the United States Su-
preme Court grants certiorari to cases involving the harmony of civil lib-
erties and state actors. Cruzan was particularly significant because it rep-
resented the first time the Court agreed to hear the arguments on what
has been commonly labeled the "right to die.124  More importantly, it is
imperative to understand that the question before the Court was not
whether withdrawal of nutrition and hydration from the vegetative Ms.
Cruzan was in her best interests or whether it was a sensible recourse for
incompetent persons who would live for the next thirty years without
consciousness. The Court's opinion only makes sense if you understand
the question asked: Whether the federal constitution prohibited the State
of Missouri from requiring clear and convincing evidence of an incompe-
tent person's wishes to terminate life-sustaining medical treatment. 24

Perhaps reluctantly, the Court answered in the affirmative.2 47 The dis-
senters, however, would have asked and answered that Nancy Cruzan had
a fundamental, constitutional right to refuse unwanted medical treat-
ment, and for the incompetent patient, this decision is preferably made

241. Id. at 2889.
242. Id.
243. Id.
244. Id. at 2892.
245. See supra note 2 and accompanying text. Prior opportunities have presented them-

selves to the Court to hear right to die cases, but the Court declined to grant certiorari. See,
e.g., In re Storar, 52 N.Y.2d 363, 438 N.Y.S.2d 266, 420 N.E.2d 64, cert. denied, 454 U.S. 858
(1981); In re Karen Quinlan, 70 N.J. 10, 355 A.2d 647, cert. denied sub nom. Garger v. New
Jersey, 429 U.S. 922 (1976).

246. 110 S. Ct. 2841, 2845, 2851 (1990).
247. Id. at 2845.
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by close family members or by a person the patient would have chosen.2 48

The dissenters maintained that a state must allow a person the choice of
dying with dignity when life is reduced to an unconscious state in which
machines force away a natural death. 4 9

For the Court to have found Missouri's evidentiary procedure unconsti-
tutional, however, it would have had to rule that the measure articulated
an illegitimate state purpose, or that the means chosen to effectuate the
state purpose were unduly burdensome on an individual's liberty inter-
est.' First, Missouri required the clear and convincing evidence measure
to ensure that terminating a person's life support was clearly what the
individual would have chosen for herself.0 The common law doctrine of
informed consent lends legitimacy to this state purpose.2 2 Second, em-
powering others to make life and death decisions for another is arguably
-more, not less, protective of a patient's liberty interest.20

In the true spirit of federalism, the Court threw the issue back to the
states by ruling that Missouri's procedures were not constitutionally pro-
hibited.0 4 In other words, the Court's decision did not affect the status of
other states to enact laws tailored to the beliefs and values held in esteem
by the population of a particular jurisdiction. Actually, Chief Justice
Rehnquist cautiously approached the issues and narrowed the question
"to emphasize the limited reach of its ruling and to plead the case that its
hands . . .were tied by the Constitution . ..giv[ing] wide latitude [to
the states] to enact sensible laws.' '2 5 The Chief Justice made this appar-
ent by his survey of state court decisions in which rulings were grounded
in the common law doctrine of informed consent, state living wills, abor-
tion statutes, and state constitutions.2 0 He summarily rejected all of
these as unavailable to the United States Supreme Court.20

One interesting aspect of Cruzan was that the Court scrutinized the
case within the framework of a fourteenth amendment liberty interest.
Advocates beware. This could be a message that a constitutional right to

248. Id: at 2864-65, 2867-69, 2877, 2879, 2883.
249. Id. at 2871, 2883-85, 2892.
250. See Baron, On Taking Substituted Judgment Seriously, HASTINGS CENTER REP.,

Sept.-Oct. 1990, at 7 [hereinafter Baron]; see also Ellman, supra note 69, at 392-93.
251. Baron, supra note 250, at 8.
252. See supra text accompanying notes 19-21. But see supra text accompanying note

29.
253. Baron, supra note 250, at 8.
254. 110 S. Ct. 2841, 2855 (1990).
255. Colby, Missouri Stands Alone, HASTINGS CENTER REP., Sept.-Oct. 1990, at 5, 6. Wil-

liam H. Colby has been legal counsel to the Cruzan family throughout their'legal battles.
256, 110 S. Ct. at 2851.
257. Id.
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privacy, established in Griswold'" and expanded by Roe," 9 might be rea-
soned away in future cases. Delegated to a footnote in the opinion, Chief
Justice Rehnquist announced the Court had never held that a person had
a "generalized constitutional right of privacy" to refuse treatment.''

Some may view the Cruzan decision as a setback for the constitutional
rights of incompetent individuals. However, the Chief Justice left open
the question whether the Court would require a state to respect a surro-
gate's decision to terminate life-sustaining or life-prolonging medical
treatment when a proxy had been duly appointed.'" The Chief Justice
assumed the Constitution would protect a competent person's right to re-
fuse medical treatment, especially nutrition and hydration.2 2 Signifi-
cantly, the Court did not distinguish between artificial nutrition and hy-
dration and other forms of life support, such as the respirator at issue in
Quinlan, or between dying and terminally ill versus persistent vegetative
states.2" The Chief Justice went so far as to say that "[iut cannot be dis-
puted that the Due Process Clause protects [a person's liberty interest] in
refusing life-sustaining medical treatment.' The case, therefore, could
be read to hold that an incompetent person who had formulated a prior
directive, like a living will or durable power of attorney, might have a
constitutional right to discontinue lifesaving treatment. As noted in the
opinion, the unfortunate aspect to this is that most people do not envi-
sion these circumstances on a personal level and do not take steps to se-
lect a surrogate decisionmaker."

Will this case of first impression have a lasting legacy? The decision
was five to four. Justice Brennan has since retired from the Bench. Jus-
tice Souter has joined the Bench. State legislatures have been passing liv-
ing will statutes, reinforced by a durable power of attorney, since the
Quinlan decision. Given Chief Justice Rehnquist's efforts to narrow the
reach of Cruzan, it is plausible the issue will rise again to the Supreme
Court, if only to ask whether societal values will submit to the promul-
gated will of the body politic. The Court has correctly decided that it
should not act as a "super legislature," ruling on the wisdom of state
laws."'6

258. See supra text accompanying notes 30-32.
259. See supra text accompanying notes 39-40.
260. 110 S. Ct. at 2851 n.7.
261. Id. at 2856 n.12.
262. Id. at 2852.
263. See supra note 133 and accompanying text.
264. 110 S. Ct. at 2853.
265. Id. at 2857 (O'Connor, J., concurring).
266. Baron, supra note 250, at 7.
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In post-Cruzan times, the state courts will once again attempt to ac-
commodate modern medical technology by adapting historical principles
of law regarding personal dignity and self-determination in considering
the right of an incompetent patient to refuse life-sustaining medical
treatment. Again, the courts will turn to the common law and the federal
constitution for guidance in determining whether to permit or deny the
right.

Since the United States Supreme Court has declined to answer the
question for all citizens whether they have a constitutional right to die,
the state legislatures and the courts will return to working together to
find a just resolution. We can expect for a time a continuance of the past
confusion in finding evidentiary standards and procedural safeguards.
The courts in Quinlan and Saikewicz used a general substituted judg-
ment standard which required the surrogate decisionmaker to consider
subjectively such factors the incompetent patient would have considered
if competent. 67 The court in Quinlan found authority in the federal con-
stitution,2 8 and the court in Saikewicz found authority in the common
law and the federal constitution.2 " In the former case, the court made an
effort to establish some procedural guidelines, 270 while in the later case,
the court declined to establish safeguards.27 1 Other courts, as in the deci-
sions in StorarlEichner and Conroy, used a general best interests stan-
dard which required the surrogate to consider objectively such factors of
choice that most reasonable people in similar situations would select.2 72

The decisions in Storar found authority in the federal constitution and
the common law,273 and the decision in Conroy found authority in the
common law doctrine of informed consent.27 4 The former decisions turned
to evidentiary standards as procedural safeguards,' 7. while the later an-
nounced several safeguarding tests which might satisfy evidentiary
standards.

2 7
0

The better solution would be for state legislatures to resolve the issue
in favor of statutory surrogate decisionmakers, enabling them with the
power to withdraw life-sustaining medical treatment from permanently
incapacitated patients. No one can deny that the state has a valid interest
in providing a certain quality of life for its citizens, and in some instances

267. See supra text accompanying notes 58-60 and 68-73.
268. See supra text accompanying note 58.
269. See supra text accompanying notes 63-64.
270. See supra text accompanying note 60.
271. See supra text accompanying note 75.
272. See supra text accompanying notes 81, 88.
273. See supra text accompanying notes 79, 86.
274. See supra text accompanying note 90.
275. See supra text accompanying notes 87-88.
276. See supra text accompanying notes 94-99.
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preserving life itself, as in areas such as infant care and the plight of the
homeless. The state should not, however, position itself as the benevolent
guardian with a superior ability to make familial decisions and, thus, re-
place devoted, loving family members and friends who share an intimate
knowledge of-the patient. The reality is that with the good comes the bad,
and a select few will always try to abuse any policy that fails to address
rational procedures and safeguards on these life and death decisions. Fur-
ther, medical professional ethics may prevent some physicians from with-
holding treatment, but still there is dignity in a natural death that even
those dedicated to saving lives should be able to appreciate.

After the United States Supreme Court ruled in favor of the State of
Missouri, many of Ms. Cruzan's co-workers and friends came forward to
offer testimony of her wishes not to live in a vegetative state. Jasper
County Probate Judge Charles E. Teel, Jr. ordered the feeding tube re-
moved on December 14, 1990.'17 Nancy Beth Cruzan died on December
26, 1990.278
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277. N.Y. Times, Dec. 27, 1990, at 1, col. 1.
278. Id.
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