Leckelt v. Board of Commissioners of Hospital
District No. 1: Fifth Circuit Affirms
Hospital's Right to Require Testing of

Nurse Reasonably Suspected of Exposure
to HIV

I.

INTRODUCTION'

In Leckelt v. Board of Commissioners of Hospital District No. 1,' the
United States Court of Appeals for the Fifth Circuit affirmed a hospital's
right to demand the results of a nurse's HIV test if a reasonable suspicion
exists that the nurse has been exposed to HIV.2 The court also upheld the
hospital's right to fire the nurse for withholding the test results 8 Although the nurse, Kevin Leckelt, attacked the hospital's action on both
constitutional and statutory grounds,' this Casenote focuses on the
court's determination that the Rehabilitation Act of 1973 (the "Act" or
the "Rehabilitation Act") permits the selective mandatory testing of
those individuals whom hospital officials reasonably suspect have been
exposed to HIV.1
II. BACKGROUND OF CASE
Defendant, Board of Commissioners (the "Board"), governed Hospital
Service District No. 1, which operated Terrebone General Medical Center
("TGMC") in Houma, Louisiana.7 TGMC employed plaintiff Kevin Leckelt as a licensed practical nurse from June 1978 until his discharge on
May 1, 1986. Plaintiffs duties included starting IVs, administering medi1. 909 F.2d 820 (5th Cir. 1990).
2. Id. at 827.
3. Id. at 826.
4. Id. at 824.
5. Pub. L. No. 93-112, § 501, 87 Stat. 355, 390-91 (codified as amended at 29 U.S.C. §
791 (1988)).
6. 909 F.2d at 824-30.
7. Leckelt v. Board of Comm'rs of Hosp. Dist. No. 1, 714 F. Supp. 1377, 1378 (E.D. La.
1989), aff'd, 909 F.2d 820 (5th Cir. 1990).
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cation (both orally and by injection), and performing other procedures
technically classified as noninvasive. 8
During the monthly meeting of the Board on April 7, 1986, Alex Smith,
the executive director of TGMC, notified the Board that a male nurse
then employed by TGMC was both a known homosexual and the roommate of a TGMC patient suspected of carrying HIV. Smith believed that
the hospital needed to know the HIV status of the employee to comply
with the Centers for Disease Control ("CDC') and the American Hospital
Association's ("AHA") guidelines for the control of HIV infection in the
healthcare setting. s The Board accepted Smith's recommendation that
the nurse in question be asked to submit to HIV antibody testing. 10
Smith learned the identity of the suspected carrier (Leckelt) from Mabel Russell Michel, TGMC's director of nursing services." Smith then directed Michel to TGMC's infection control practitioner, Gustavia Growe,
who was to "request [that] Leckelt submit to HIV antibody testing for
12
the protection of Leckelt and TGMC's patients.
Growe met with Leckelt on April 8, 1986, and informed him of the
Board's decision.1 s Leckelt recently had been tested for HIV in New Orleans and told Growe that he would relay the results to her as soon as he
received them.1 4 On April 11, the day Leckelt was to pick them up, Growe
called him at his home and requested the results. Leckelt told Growe that
8. 909 F.2d at 821, 829.
[A]n invasive procedure is defined as surgical entry into tissues, cavities, or organs
or repair of major traumatic injuries 1) in an operating or delivery room, emergency department,, or outpatient setting, including both physicians' and dentists'
offices; 2) cardiac catheterization and angiographic procedures; 3) a vaginal or
cesarean delivery or other invasive obstetric procedure during which bleeding may
occur; or 4) the manipulation, cutting, or removal of any oral or perioral tissues,
including tooth structure, during which bleeding occurs or the potential for bleeding exists.
CENTERS FOR DISEASE CONTROL, Recommendation for Prevention of HIV Transmission in
Health-Care Settings, 36 MORBIDITY & MORTALITY WEEKLY REP. 6-7 (Supp. 2S Aug. 21,
1987) [hereinafter 1987 Recommendations].

Despite the recent reporting of HIV transmission from dentist to patient, the CDC continues to stress that the risk of transmission in invasive procedures is "very low." Accordingly, the risk present in noninvasive procedures is at least extremely insignificant if not

nonexistent. See Update: Transmissionof HIV Infection During an Invasive Dental Procedure-Florida,40 MORBIDITY & MORTALITY WEEKLY REP. 21, 27 (Jan. 18, 1991).
9. 909 F.2d at 822. See 1987 Recommendations, supra note 8; AMERICAN HOSPITAL AsSOCIATION, Report and Recommendations of the Special Committee on AIDS/HIV Infection Policy, AIDS/HIV Infection Policy: Ensuring a Safe Hospital Environment (1987).
10. 909 F.2d at 822.
11. Id.
12. Id.
13. Id.
14. Id. at 822-23.
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he had not picked up his test results and that no law required him to do
so. "' When Smith received this information, he decided to place Leckelt
on immediate leave with pay. 16 Smith provided Leckelt with an option; he
could either "present said information [HIV test results] or retake the
exam at [TGMC's] request" or "be scheduled off and suspended pending
termination review for insubordination."' 7
TGMC informed Leckelt of his suspension and told him not to return
to work without the test results.1 Leckelt, however, remained on the
schedule through April 27. He contacted the nursing supervisor before
reporting to work and was again informed that he could not return without his test results. 1' On April 28, 1986, Smith decided to terminate Leckelt "for failure to comply with hospital policies-namely, failure to submit the test results to Growe, and failure to call her before each time that
he was scheduled to work and tell her that he could not work because he
was not -going to submit the test results. 3' 0 Accordingly, TGMC discharged Leckelt, effective May 1, 1986.21
Leckelt filed suit in the district court on September 29, 1986, alleging
that: "TGMC's requirement that he submit the results of his HIV antibody test, its refusal to permit him to work pending the submission of
his test results, and its discharge of him for failure to submit the results
violated his civil rights under various federal and Louisiana constitutional
and statutory provisions."'2 Ruling in favor of the defendants on all
causes of action, the district court concluded:
Because a hospital has a right to require such testing [of an employee
whom it learns has a high medical risk of such infectious diseases as
HIV] in order to fulfill its obligation to its employees and to the public
concerning infection control and health and safety in general, plaintiff's
employer was justified. in terminating him [for refusing to provide the
results of his HIV antibody test] .1
15. Id.
16. Id.
17. Id.
18. Id.
19. Id. at 824. "Prior to each of the series of consecutive days during which he was
scheduled to work, Leckelt apparently called the supervisor on duty and asked if he still
needed to bring in the test results in order to work." Id.
20. Id.
21. Id.
22. Id.
23. Id. (quoting Leckelt v. Board of Comm'rs of Hosp. Dist. No. 1, 714 F. Supp. 1377,
1379 (E.D. La. 1989)).
-
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Leckelt appealed the district court's decision to the United States Court
of Appeals for the
Fifth Circuit, which subsequently affirmed the lower
2
court's decision. 4
III.

SECTION

504 OF THE REHABILITATION ACT

Leckelt based his attack on the hospital's actions primarily on section
504 of the Rehabilitation Act."s Section 504 prohibits a federally funded
program from discriminating against a handicapped individual solely because of her handicap."" To establish a cause of action under section 504 a
plaintiff must establish that: (1) she is a handicapped individual; (2) the
discrimination occurred solely because she is a handicapped individual;
and, (3) she is otherwise qualified for the job in spite of the handicap.27 A
plaintiff is not otherwise qualified for the position if she cannot, with reasonable accommodations, perform the essential functions of the job in
question."1
A. Handicapped Individual
To sustain a cause of action under the Act, a plaintiff must first establish that she is in fact a handicapped individual." Section 504 defines a
handicapped individual as "any person who (i) has a physical or mental
impairment which substantially limits one or more of such person's major
life activities, (ii) has a record of such an impairment, or (iii) is regarded
as having such an impairment."80 The Act does not provide a comprehensive listing of substantially limiting impairments,31 presumably because of
the difficulty in determining every type of impairment that may give rise
to discriminatory treatment.32 A 1978 amendment specifically excludes
from the Act's coverage practicing alcoholics or drug addicts whose alcohol or drug use renders them incapable of performing their jobs."3 Al24. Id. at 833.
25. 29 U.S.C. § 794 (1988); 909 F.2d at 824.
26. 29 U.S.C. § 794.
27. 909 F.2d at 825. See Bass, Expanding the Protection of AIDS Victims Under the
Federal RehabilitationAct: Unifying the Views of Courts and the Department of Justice,
67 WASH. U.LQ. 627 (1989).
28. 45 C.F.R. § 84.3(k)(1) (1990).
29. 909 F.2d at 825.
30. 29 U.S.C. § 706(8)(B) (1988).
31. Id.
32. "The definitional task cannot be accomplished merely through abstract lists and categories of impairments. The inquiry is of necessity, an individualized one .
Forrisi v.
Bowen, 794 F.2d 931, 932 (4th Cir. 1986).
33. Pub. L. No. 95-602, § 122(a)(6), 92 Stat. 2955, 2984 (1978) (codified as amended at 29
U.S.C. § 706(8)(B) (1988)).
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coholics and drug addicts are also excluded if they pose "a direct threat
to property or the safety of others."" This amendment appeased many
employers who feared that they would be forced to retain such employees
regardless of their inability to perform their jobs or of the risk they posed
to others.3 When properly construed, the "otherwise qualified" requirement obviates the need for the 1978 amendment, but it was included
nonetheless."
A 1988 amendment to the Civil Rights Restoration Act," revised the
definition of "handicapped individual" to include persons with contagious
diseases or infections." The revised definition includes such impairments,
provided the afflicted individual does not "constitute a direct threat to
the health or safety of other individuals or who, by reason of the currently contagious disease or infection, is unable to perform the duties of
the job." 311This amendment is consistent with the Rehabilitation Act's
purpose of eliminating discrimination due to irrational fears and ignorance40 while retaining an employer's right to screen out potential employees who cannot perform the job safely or properly because of their
1
handicap."
The inclusion of those "regarded as having an impairment"'" within the
definition of handicapped individual provides protection for "[a] person
who has a record of, or is regarded as having, an impairment [but who]
may at present have no actual incapacity at all." 3 This inclusion obviously expands the coverage of the Act and is indicative of the desire of
Congress to insure that all forms of handicap discrimination be eradi34. Id.
35. "The purpose of the pending amendment is to meet the concerns of employers...
that persons whose alcoholism or drug abuse impairs their capacity to perform particular
jobs or participate in particular activities need not be employed in those jobs or be permitted to participate in those activities." 124 CONG. REc. 30,324 (1978) (statement of Sen.
Hathaway).
36. The purpose of the "otherwise qualified" requirement is to insure that only those
capable of performing the job in question with reasonable accommodation be protected.
37. Pub. L. No. 100-259, § 9, 102 Stat. 28, 31 (1988) (amending 29 U.S.C. § 706(8)
(1982)).

38, Id.
39. Id.
40. School Bd. of Nassau County v. Arline, 480 U.S. 273, 284 (1987).
41,
42.
43.
405-06

Id. at 287-88.
29 U.S.C. § 706(8)(B) (1988).
480 U.S. at 279 (quoting Southeastern Community College v. Davis, 442 U.S. 397,
n.6 (1979)).
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cated, whether imposed on those actually handicapped
or those igno4
rantly and irrationally assumed to be handicapped. 4
Courts currently recognize persons afflicted with contagious diseases as
falling within the definition of handicapped individual.'. The question
now becomes whether such a person is "otherwise qualified" for the job in
question.'
B.

"Solely by Reason of His Handicap" and "Otherwise Qualified"

The requirement that the discrimination be "solely by reason of his
handicap ' "' and that the employee be "otherwise qualified' 8 are necessarily intertwined. If an employee is not "otherwise qualified" it could not
be said that he was fired "solely by reason of his handicap."
The legislative history of the Act defines "otherwise qualified" as the
ability to perform the essential functions of the job in question.' The
accompanying regulations include the requirement that the employer
make reasonable accommodations to enable the handicapped individual
to perform these essential functions.50 A blind person, for example, would
not be "otherwise qualified" for a job that requires her to drive a vehicle. s 1 Employers may use legitimate job-related criteria to screen out potential employees whose impairments make performance of the essential
tasks of the job impossible or hazardous." Congress intended the Act to
44. See 49 Fed. Reg. 1636 (1984) (indicating that congressional intent behind passage of
section 504 was to "eliminate all of the 'many potential forms of discrimination against
handicapped people through the establishment of a broad governmental policy' ").
45. See Chalk v. United States Dist. Court, 832 F.2d 1158 (9th Cir. 1987) (exclusion from
classroom of teacher with AIDS held to violate section 504); Ray v. School Dist. of De Soto
County, 666 F. Supp. 1524, 1529, 1536 (M.D. Fla. 1987) (seropositive students granted preliminary injunction enabling them to remain in the classroom); Thomas v. Atascadero Unified School Dist., 662 F. Supp. 376, 379, 381 (C.D. Cal. 1987) (individuals in all four of CDC
categories are impaired and thus, handicapped); see also Baxley, Rehabilitating AIDSBased Employment Discrimination:HIV Infection as a Handicap Under the Vocational
Rehabilitation Act of 1973, 19 SrToN HALL L. REv. 23 (1989); Note, Asymptomatic Infection with the AIDS Virus as a Handicap Under the RehabilitationAct of 1973, 88 COLUM.
L. RE . 563 (1988).
46. Unless the Supreme Court decides otherwise the inquiry now focuses on whether the
individual with a contagious disease or infection such as HIV poses a significant risk to
others. See infra text accompanying notes 55-59.
47. Leckelt, 909 F.2d at 825.
48. Id.
49. S.REP. No. 1297, 93d Cong., 2d Sess. 39, reprintedin 1974 U.S. CODE CONG. & ADMIN.
NEws 6373, 6390.
50. 45 C.F.R. § 84.12(a)-(d) (1990).
51. See Southeastern Community College v. Davis, 442 U.S. 397, 405 (1979).
52. See Bentivegna v. United States Dep't of Labor, 694 F.2d 619, 622 (9th Cir. 1982)
(recognizing employer's right establish job-related criteria if directly related to safety or
business necessity).
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insure that the individuals who are handicapped or perceived to be handicapped "are not denied jobs because of the prejudiced attitudes or ignorance of others,"' not to force employers to hire persons
incapable of
5
performing the essential tasks of the job in question. '
Employees with communicable diseases are not considered "otherwise
qualified" if they pose a "direct threat to the health or safety of others or
. . . [if they are] unable to perform the duties of the job."55 Congress

revised the definition of handicapped individual" in response to the Su7
preme Court's decision in School Board of Nassau County v. Arline.'
After specifically including a teacher with tuberculosis within the coverage of section 504," the Supreme Court remanded the case to the district
court, specifically directing it to decide whether the teacher was otherwise
qualified for the position.5 If the teacher posed a significant risk to
others she would not be considered "otherwise qualified" for the purposes
of section 504.60

To determine whether an individual with a contagious disease is "otherwise qualified," the Court in Arline instructed courts to examine
facts, based on reasonable medical judgments given the state of medical
knowledge, about (a) the nature of the risk (how the disease is transmitted), (b) the duration of the risk (how long is the carrier infectious), (c)
the severity of the risk (what is the potential harm to third parties) and
(d) the probabilities the disease will be transmitted and will cause varying degrees of harm."
The Court in Arline also reiterated the command of the section 504 regulations," which direct courts to determine whether the handicapped individual could perform the essential functions of the job with reasonable
accommodation." The Court stated that an accommodation would not be
reasonable "if it either imposes 'undue financial and administrative burdens' on [an employer] . . . or requires 'a fundamental alteration in the
nature of [the] program.' "64
53. School Bd. of Nassau County v. Arline, 480 U.S. 273, 284 (1987).
54. See supra note 35.
55. See supra text accompanying note 38.
56. See supra text accompanying note 37.
57. 480 U.S. at 273.
58. Id. at 282.
59. Id. at 289.
60. Id. at 287-88.
61. Id. at 288 (quoting brief for American Medical Association as amicus curiae at 19,
Arline (No. 85-1277)).
62. 45 C.F.R. § 84.12(a)-(d) (1990).

63. 480 U.S. at 287.
64. Id. at 287 n.17 (quoting Southeastern Community College v. Davis, 442 U.S. 397,
410, 412 (1979)).
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COURTS, SECTION 504, AND'HIV: THE SIGNIFICANT RISK
STANDARD

Although the Court in Arline did not reach the question of "whether
[an HIV infected individual] could be considered... a handicapped person as defined by the Act," it is now widely accepted by most legal authority that a person infected or perceived to be infected with HIV is
within the coverage of the Act."
The inquiry no longer focuses on whether HIV infection is a handicap,
but whether an individual with the infection is otherwise qualified to perform the job in question."e As noted in Arline6 ' and codified in the Civil
Rights Restoration Act,68 an individual with a contagious disease is otherwise qualified if she does not pose a significant risk or a direct threat to
the health of others." Whether a significant risk or direct threat to others
exists is determined by using the four part test provided in Arline.'0 As
Leckelt's counsel accurately stated, the test requires "deference to objective health judgment . . . to distinguish between those risks of disease

transmission which are of sufficient actual magnitude to justify differential treatment, and those which appear serious to lay71 people [and jurists]
only because of fear or other subjective'influences.
Federal courts have consistently followed Arline's instructions to "defer
to the reasonable medical judgments of public health officials"' 2 when
making risk determinations in section 504 cases involving HIV infection.3
Accordingly, courts have refused to recognize a significant risk even
though "not enough . . . [is known] about AIDS to be completely cer-

tain" and the results of transmission are "horrendous.' 7 4 Another federal
court held that "a 'remote theoretical possibility' of transmission . . .
does not rise to the 'significant' risk level that is required. .. ,,17
65.
66.
Louis
67.
68.
69.
70.
71.
72.
73.

See supra note 45.
Connolly & Marshall, An Attorney's Legal Guide to AIDS in the Workplace, 9 ST.
U. Pus. L.J. 561, 566-68 (1990) [hereinafter Guide to Aids in the Workplace].
480 U.S. 287-88.
29 U.S.C. § 706(8) (1988).
Id.
480 U.S. at 288.
Brief for Appellant at 32, Leckelt (No. 89-3256).
480 U.S. at 288.
See Chalk v. United States Dist. Court, 840 F.2d 701, 708 (9th Cir. 1988) (barring

infected teacher from classroom "rejected the overwhelming consensus of medical opinion
and improperly relied upon speculation for which there was no credible support in the rec-

ord."); Ray v. School Dist. of DeSoto County, 666 F. Supp. 1524, 1535 (M.D. Fla. 1987)
(deference given to "clear weight of medical evidence and opinion").
74. 840 F.2d at 707.
75. Martinez v. School Bd. of Hillsborough County, 861 F.2d 1502, 1506 (11th Cir. 1988).
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The significant risk standard provides a useful means for eliminating
irrational reactions to the deadly consequences of HIV infection7 and
should force courts to recognize the overwhelming medical evidence that
emphasizes the unlikelihood of transmission in most employment
settings."
V.

THE DECISION

Leckelt claimed that the demand for his test results and his subsequent
firing violated section 504 of the Rehabilitation Act,76 the Louisiana Civil
Rights for Handicapped Persons Act,7 his right to equal protection under
the fourteenth amendment," and his right of privacy under the fourth
and fourteenth amendments.8 1 The district court dismissed all four
claims. 2 Applying a clearly erroneous standard to what they considered
questions of fact, the court of appeals affirmed. 8
A.

The RehabilitationAct

The court of appeals analyzed Leckelt's Rehabilitation Act claim by
examining the three elements necessary to prevail under section 504: "(1)
that he was regarded as being handicapped; (2) that he was discriminated
against solely because of this perceived handicap; and (3) that he is otherwise qualified as a licensed practical nurse."''
Regarded as Handicapped. The court of appeals disregarded the
district court's finding that Leckelt was not perceived as handicapped:
"For purposes of this appeal, we assume that seropositivity to HIV antibodies is an impairment protected under section 504 and that TGMC
officials treated Leckelt as though he had such an impairment.""s
Discriminated Against Solely Because of His Perceived
Handicap. The court of appeals rejected Leckelt's contention that the
76. See, e.g., Gerbert & Maguire, Why Fear Persists: Health Care Professionals and
AIDS, 260 J. A.M.A. 3481 (1988).
77. "However, as all available medical literature suggests that AIDS is not communicable in a work place environment, there's little danger posed by allowing an employee with
AIDS to enter the work place." Guide to AIDS in the Workplace, supra note 66, at 571.
78. Leckelt, 909 F.2d at 824.
79. Id. at 831.
80. Id.
81. Id. at 832.
82. Id. at 824.
83. Id. at 833.
84. Id. at 825.
85. Id. (emphasis in original).
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stated reason for his firing, "failure to comply with hospital policy by not
submitting the results of his HIV antibody test,"' 6 was merely a pretext
7
for their true motive, the perception that Leckelt was an HIV carrier.0
The court agreed that Leckelt "was discharged because he had violated
the hospital infection control policies on reporting infectious or communicable diseases, and not because he was regarded as being seropositive for
HIV."88 The court assumed that TGMC regarded Leckelt as handicapped, but refused to recognize this perception as the sole reason for
Leckelt's firing as required by section 504.80

Leckelt's signed statement that he had "read and understood"'TGMC's
employee handbook, which contained a provision providing for immediate
termination should an employee commit serious infractions of TGMC
policy, including insubordination, suggested to the court that the sole reason for Leckelt's firing was not because of his perceived handicap, but
because of a known violation of an established hospital policy.90 The
court conceded that TGMC had no infection control policy that dealt
specifically with HIV infection or AIDS, but agreed that the existing infection control procedures coupled with the CDC recommendations were
sufficient to "encompass HIV orAIDS." 1 That Leckelt had previously
complied with the hospital's requirement that employees report "any exposure to infectious diseases" when he had reported a rash diagnosed as
syphilis in 1984 indicated to the court that Leckelt was aware of this
policy.

0

The court held that a "reasonable suspicion" that Leckelt had been
exposed to the virus justified TGMC's actions.9 3 The court established
the reasonableness of this suspicion by pointing to Alex Smith's knowledge of Leckelt's relationship with Marvin Potter, Leckelt's roommate of
eight years and a TGMC patient who died of AIDS-related complications."' The court also deemed it significant that Leckelt was a known
homosexual, that he was "an HBV carrier [who] had a history of syphilis
and lymphadenopathy (a condition that is symptomatic of, recent HIV
infection), and that Leckelt had failed to report at least some of these
matters to Growe [TGMC's infection control practitioner]."' " Because
Smith reasonably suspected that Leckelt had been exposed to the HIV
86. Id. at 826.
87. Id.
88.
89.

Id. at 826 (quoting Leckelt, 714 F. Supp. 1377, 1387).
Id. at 825-27.

90. Id. at 826.
91.
92.
93.
94.
95.

Id,
Id.
Id.
Id.
Id.

(quoting Leckelt, 714 F. Supp. 1377, 1379).
at 827.
at 826-27.
at 826.
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virus, he "determined that TGMC needed to know Leckelt's HIV status
'
in order to determine what, if any, precautions were necessary." 0
The court of appeals also rejected Leckelt's argument based on the difference in the hospital's treatment of him as compared to its treatment of
a female nurse exposed to HIV-infected blood.' 7 TGMC officials allowed
the female nurse to continue working while she awaited her test results,
but placed Leckelt on immediate leave pending the submission of his results. The court reasoned away the disparity in the treatment of the two
nurses by pointing to the female nurse's compliance with the hospital's
"request that she undergo HIV testing and submit her results ...."
After noting that Leckelt, unlike the female nurse, was a known homosexual," the court stated:
there is adequate evidence that TGMC reasonably suspected that Leckelt had been exposed to HIV at some point during his eight year relationship with Potter, who suffered from (and soon died of) AIDS related
complications. It could reasonably be concluded that, if Leckelt were infected with HIV, there probably was an enhanced likelihood, as compared to the [female nurse] when she was tested, that Leckelt would
have seroconverted by the time that he voluntarily submitted to HIV
antibody testing in New Orleans. oo
A reasonable suspicion that Leckelt had been exposed to the HIV virus
amounted to an "exposure to [an] infectious disease. "' 1 ' According to the
court, Leckelt's failure to report this exposure and his failure to submit
his HIV antibody test resulted in a violation of TGMC's infection control
policy, justifying dismissal.0 2
Otherwise Qualified. Defendants claimed that the CDC guidelines
required them to determine the HIV status of employees potentially exposed to the virus to determine whether they posed a risk to other employees, patients, or themselves.' 03 Although noting that the CDC guidelines indicated that there was an "extremely low" risk' 04 that health care
workers could transfer the virus and that none of "Leckelt's duties apparently fell within the technical definition of an invasive procedure," the
96. Id.
97. Id. at 827.
98, Id.
99. Id.
100. Id.
101. Id. at 826. The purported policy required only the reporting of exposures. TGMC's
request expands the definition of exposure to include any "reasonably suspected" exposure.
Id. at 827.
102. Id. at 826-27.
103. Id. at 828-29.
104. Id. at 829.
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court agreed that at least some of Leckelt's duties provided "potential
opportunities for HIV transmission to patients," therefore, justifying
their demand for Leckelt's test results to determine if he was "otherwise
qualified." 1 5
Leckelt claimed that "even if he were infected with HIV, he would not
have posed a significant risk of transmission as a licensed practical
nurse." 1 " The court noted that "[elven though the probability that a
health care worker will transmit HIV to a patient may be extremely low
.. .there is no cure for HIV or AIDS at this time, and the potential
harm of HIV infection is extremely high." 107 Focusing on the Arline,' s
test's inquiry into the potential harm of the disease, the court discarded
Leckelt's contention that the significant risk standard of Arline could not
be met even if he were HIV positive.109
The court concluded that the hospital could not fulfill its statutory directive to make reasonable accommodations because Leckelt's refusal to
provide his test results "prevented TGMC from ever knowing his HIV
status and from deciding what, if any, measures were necessary to protect
the health of Leckelt, other TGMC employees, and TGMC patients." 110
"[Blecause Leckelt 'would not allow defendants to conduct the inquiry
necessary to protect patients, co-workers and plaintiff himself from any
possible risk he may pose because of his particular situation, defendants
had a reasonable belief that plaintiff was not "otherwise qualified" for
employment at TGMC.',,
B.

The Louisiana Civil Rights for HandicappedPersons Act

The court of appeals did not disturb the district court's finding that the
Louisiana Civil Rights for Handicapped Persons Act '1 2 did not apply "because Leckelt's discharge was based on his failure to submit his test results, not on the basis of the test itself or its results."11
C. Equal Protection Under the Fourteenth Amendment
The court of appeals rejected Leckelt's equal protection challenge. The
court held that even under the heightened "reasonable medical basis"
105.
106.
107.
108.
109.
110.
111.
112.
113.

Id. at 829-30.
Id. at 829.
Id.
School Bd. of Nassau County v. Arline, 480 U.S. 273 (1987).
909 F.2d at 829.
Id. at 830.
Id. at 827 (quoting Leckelt, 714 F. Supp: at 1377, 1389).
LA. REV. STAT. ANN. § 46:2251-2256 (West 1980).
909 F.2d at 831.
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standard arguably adopted in City of Cleburne v. Cleburne Living
Center,114 "no equal protection violation was established." 5 Pointing
again to the CDC guidelines, the court found that TGMC's policy had a
"reasonable medical basis" that was rationally related to the "legitimate
state interest of protecting patients and health care workers from the
spread of infectious or communicable diseases."'1
D. Right of Privacy Under the Fourth and Fourteenth Amendments
Rejecting Leckelt's right of privacy challenge, the court stated that
"[g]iven these longstanding infection control practices and procedures,
and plaintiff's long-term relationship with an individual who had died of
AIDS, plaintiff did not have a reasonable expectation of privacy with regard to his test results.""' Alternatively, the court concluded that
"[diefendants' interest in knowing plaintiff's health status far outweighed
the limited intrusion of requiring him to produce the results of a test he
had already taken voluntarily" ' "
The court emphasized Leckelt's "significantly diminished expectation
of privacy" because of his knowledge of the established infection control
policies, his own AIDS-related illnesses, and his relationship with Potter." 9 The court also noted "the strong governmental interest in a safe,
efficient workplace" and the reasonable suspicion that Leckelt was a car1 20
rier of the HIV virus in justifying defendant's actions.
VI. ANALYSIS
The result reached in Leckelt raises serious questions about the future
of the Rehabilitation Act as a tool for combatting irrational and ignorant
employment practices designed to harass and intimidate persons carrying
or suspected of carrying the HIV virus. The decision ignores the command of Arline to defer to the reasonable judgments of public health officials when determining whether an employee truly poses a significant
risk 2 1 and instead permits "society's accumulated myths and fears 122
about AIDS to justify blatant discrimination.
114. 473 U.S. 432 (1985). Cleburne arguably applies a form of intermediate scrutiny to
alleged discrimination against handicapped persons. Leckelt, 909 F.2d at 831 (citing L.
TRIBE, AMERICAN CONSTITUTIONAL LAW § 16-31, at 1595 n.20 (2d ed. 1988)).
115. 909 F.2d at 832.
116. Id. (quoting Leckelt, 714 F. Supp. at 1390).
117. Id. (quoting Leckelt, 714 F. Supp. at 1391).
118. Id. (quoting Leckelt, 714 F. Supp. at 1392).
119. Id. at 833.
120. Id.
121. School Bd. of Nassau County v. Arline, 480 U.S. 273 (1897).
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Significant Risk

The Rehabilitation Act and its interpretation in Arline forbids discrimination against handicapped individuals unless the individual poses a significant risk to others that cannot be eliminated with "reasonable accommodations. "' 1 " TGMC's "infection control policy" singles out those
"reasonably suspected" of exposure to HIV, and subjects them to the possibility of forced testing. If the "suspect" does not respond properly, he
risks termination.
Leckelt was fired for refusing to obey TGMC's "policy," which dealt
specifically with handicapped individuals as defined by the Rehabilitation
Act. Arline requires employers to justify this type of treatment of a recognized handicapped individual by first establishing that the employee
poses a significant risk.124 TGMC never established that Leckelt posed
any risk, much less a significant one. TGMC claimed, and the court of
appeals agreed, that they could not identify the risk Leckelt posed without first knowing his HIV status.125
The hospital claimed that the CDC guidelines required testing of those
suspected of exposure to determine if they were "otherwise qualified"'
or, in the words of Arline, whether they posed a significant risk to
others. 2" The cited CDC guidelines, however, plainly state that "[healthcare workers] known to be infected with [HIV] need not be restricted
from work" because "[tihe risk of transmission is extremely low.' ' 28 The
court recognized that Leckelt did not perform any invasive procedures,
but decided, despite the CDC opinions to the contrary, that some of
Leckelt's duties provided "routes to patient's blood and body fluids" creating "potential opportunities for HIV transmission."12
The court stated that the risk of a health care worker transmitting HIV
to a patient is "extremely low and can be further minimized through the
use of universal precautions."'2 0 In fact, no recognized risk exists. Despite
this medical fact, the court apparently believed that the significant risk
standard was met because "there is no cure for HIV or AIDS at this time,
122. Id. at 284.
123. Id. at 287-88 n.17.
124. Id.
125. 909 F.2d at 830.
126. Id.at 828-29.
127. Id. at 829.
128. CENTERS FOR DISEASE CONTROL, Summary: Recommendations for Preventing
Transmission of Infection with Human T-Lymphotropic Virus Type II/Lymphadenopathy-Associated Virus [HIVI in the Workplace, 34 MORBIDITY & MORTALITY WEEKLY
REP. 691 (Nov. 15, 1985).
129. 909 F.2d at 829.
130. Id.
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and the potential harm of HIV infection is extremely high."' 13 This revelation by the court has absolutely nothing to do with the potential risk of
transmission of HIV. If no recognized risk of transmission is present, the
devastating results of acquiring the infection are irrelevant. Discriminatory treatment will always be justified if the actual risk is ignored. By
focusing on the horrible results of HIV infection instead of the actual risk
of transmission, the court succumbs not to the "reasonable judgment of
public health officials," but to the "accumulated myths and fears about
.. . disease." Given an opportunity to quash some of the prevailing
myths surrounding HIV infection, the court instead gives them the force
of law.
B. Reasonable Accommodations
The court claimed that Leckelt's refusal "prevented TGMC from knowing whether he- had a handicap for which federal law arguably required
reasonable accommodations."' 3 Leckelt already met the statutory definition because he was regarded as handicapped.' Once Leckelt established
this "threshold issue'"3 the hospital had an affirmative duty to attempt
135
to provide "reasonable accommodations.'
The hospital never discussed the possibility of reassignment with Leckelt; they simply demanded that he submit his results or accept unemploy6
ment,sS
hardly the type of compassionate treatment of the handicapped
contemplated under the Rehabilitation Act.13 7 TGMC placed Leckelt on
immediate leave when he indicated an unwillingness to provide his test
results.138 Assuming, as the hospital contended, that Leckelt may have
posed a significant risk in performing some of his then-current duties at
TGMC, there were many other'jobs he could have performed in which the
risk of transmission was zero, even if he had full blown AIDS."' The hospital never considered these options.
131.

Id.

132. Id. at 830.
133. Id. at 825.
134.

Id.

135. School Bd. of Nassau County v. Arline; 480 U.S. 273, 288-89 (1987).
136. 909 F.2d at 823.
137. See Arline, 480 U.S. at 279.
138. 909 F.2d at 823.
139. In the Amicus Curiae Brief filed by the American Public Health Association, several
options are noted:
Among the duties that a nurse could perform without doing any procedures even
remotely invasive would be: assessing a patient's vital signs (pulse, axillary temperature, respiration) and other medical needs; teaching and counseling of patients and'their families about medical care, as is necessary for medical conditions
like diabetes, multiple sclerosis and other chronic illnesses; pre- and post-opera-
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The CDC recommendations TGMC purportedly relied upon suggest no
reassignment even if Leckelt was HIV positive.1 40 Forcing Leckelt to submit the results of his HIV test with the threat of termination should he
refuse was nothing more than an irrational, ignorant reaction to a misunderstood disease, precisely the reaction forbidden by the Rehabilitation
Act and supposedly avoided1 by the application of the significant risk
standard outlined in Arline. 4
VII. CONCLUSION
The stigma attached to those infected or perceived to be infected with
HIV demands that courts enhance their awareness of the potential forms
of HIV-related discrimination. Selective mandatory testing of hospital
employees, such as Leckelt, is not an effective or efficient infection control policy." 2 Additionally, many health care workers may choose to
abandon their jobs rather than have their status revealed. ' 8 Indeed, the
fear that his HIV status would be revealed, and the uncertainty surrounding the use of this information, caused Kevin Leckelt to abandon a
job he had held for eight years.
In the wake of Leckelt hospitals are free to insist that those they "reasonably suspect" to have been exposed to the HIV virus be tested or be
fired, regardless of the risk they pose to others. Intrusive investigations
tive surgical teaching of patients and their families; unrestricted work on many
units, such as psychiatric inpatient and outpatient units; providing physical therapy and evaluation on rehabilitation units; routine care on geriatric units, including the rotating and positioning of patients to prevent bedsores; routine care in
outpatient clinics; quality assurance and medical records work; maintaining and
organizing private duty nursing registries and assignments; and administrative
work.
Brief for the American Public Health Association as amicus curiae at 20 n.28, Leckelt (No.
89-3256).
140. See supra text accompanying note 128.
141. 480 U.S. at 284-85.
142. Since early in the [HIV] epidemic, the CDC [has] stressed the use of universal
blood and body fluid precautions, under which all patients and. . . all health care
workers, would be presumed to be infected with HIV ...
Under the CDC's universal precautions approach, if a medical institution is concerned with the possibility of nosocomial infection with HIV, it would be a more
judicious and effective use of its resources to enforce universal precautions and to
improve infection control practices rather than to demand HIV testing of its
health care workers as a condition of continued employment.
Barnes, The HIV-Infected Health Care Professional: Employment Policies and Public

Health, 18 L.,

MED.

&

HEALTH CARE

311, 318-19 (Winter 1990).

143. See id. at 319-21 for a discussion of the potential economic and social costs of
mandatory testing of health care workers.
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into the private lives of healthcare workers to determine if a "reasonable
suspicion" exists can now be justified in the name of "infection control."
Hopefully, the CDC will address this issue with clarity in its forthcoming
update on the control of HIV in the healthcare setting. 1"4 Without an
explicit definition of "significant risk" from the nation's leading public
health officials, courts will remain free to circumvent the protection explicitly provided to actual and perceived HIV carriers by handicap dis14
crimination legislation.
PHILIP WALDEN

144. For an excellent discussion of the need for explicit direction from the CDC, see
Gostin, The HIV-Infected Helath.Care Professional: Public Policy, Discrimination, and
Patient Safety, 18 L., MED. & HEALTH CARE 303 (Winter 1990).

145. See supra text accompanying note 37.

