
CASENOTES

The Solomon Decision: A Study of Davis v.
Davis

I. INTRODUCTION

An individual's basic right to control procreation has come head-to-
head with the ability of modern science to bypass the normal procedure
through in vitro fertilization and cryopreservation. This was the issue
that confronted the Tennessee court in a divorce proceeding between
Mary Sue and Junior Davis.' The appellate court held that the lower
court's awarding of the fertilized ova to Mary Sue against Junior's will
constituted impermissible state action and violated Junior's constitution-
ally protected right not to beget a child when no pregnancy had taken
place.2 The court noted that the right to procreate and to prevent procre-
ation are basic civil rights and ruled that, based on analysis of Tennes-
see's legislative acts and case decisions, the state had no compelling inter-
est to protect by ordering implantation of the embryos against the will of
another party.3

This Casenote begins with a brief history describing the development
of in vitro fertilization and the process of cryogenically preserving fertil-
ized ova. It then surveys the legal issues that have arisen because of these
modern technological advances. Next, it examines the facts and proce-
dural history of Davis, followed by an account of the court's reasoning in

1. 1990 Tenn. App. Lexis 642 (1990).
2. Id. at 5-6.
3. Id. at 6.
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that opinion. Finally, the Note concludes with an analysis and critique of
the court's decision.

II. HISTORY OF CRYOPRESERVATION OF HUMAN EMBRYOS

In vitro fertilization ("IVF") provides a means for women, who, because
of various complications with their reproductive organs, could not other-
wise become pregnant. In the United States, seven percent of all couples
are infertile. One-third of them trace this infertility to female sterility. Of
this one-third, nearly forty percent of these women suffer from problems
with their oviducts, problems that in most cases cannot be corrected by
surgery.4 But in 1978, doctors overcame this impediment to pregnancy
with the birth of Louise Brown in England, the first person born with the
help of IVF. By mid-1984, at least 700 children worldwide had been born
as a result of IVF.

IVF begins by removing the woman's immature eggs, or oocytes, in a
surgical technique called laparoscopy.7 After the removal of the oocytes,
they are placed in a culture prepared specially to aid their development
into mature eggs, or ova. Sperm are introduced into the culture, along
with chemicals to endow the sperm with the ability to pierce through the
ovum's cell wall.' The resulting zygote is kept in the culture for one to
two days; during this time it undergoes cellular division into an eight cell
embryo. This embryo is then introduced into the woman's uterus. When
the embryo attaches to the uterine wall the woman is pregnant. Her body
then provides continuing life support to enable 'the fetus to develop.10

The process of freezing the embryos eliminates the necessity of surgi-
cally removing an egg each month."1 In cryopreservation, the cells of
plants, animals, and now human embryos, are frozen in a laboratory.
When ready for implantation, these human embryos are thawed through
a step by step procedure. 2 Removing an egg from the woman's body is
both expensive and physically and emotionally taxing; thus, cryopreserva-

4. Saltarelli, Genesis Retold: Legal Issues Raised By the Cryopreservation of Preim-
plantation of Human Embryos, 36 SYRACUSE L. REv. 1021, 1026 (1985).

5. Id. at 1023.
6. Id.
7. Id. at 1027.
8. Id.
9. Id. at 1028.

10. Guardianship Petitioner's Final Reply to Plaintiff's Motion to Dismiss at 16, Davis v.
Davis, 1990 Tenn. App. Lexis 642 (i990).

11. Saltarelli, supra note 4, at 1028-29.
12. 1989 Tenn. App. Lexis 641, at 6 n.3 (1989).
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tion offers a welcome relief from the lengthy ordeal of repeated removal
procedures.

1 3

The Queen Victoria Medical Center in Melbourne, Australia, was the
first hospital to gain the capability for cryogenically preserving human
embryos. During a two-year period from 1982 to 1984, more than 300 em-
bryos were frozen at the Queen Victoria Medical Center."' The first birth
resulting from implantation of a cryogenically preserved embryo occurred
in March of 1984.15 In this case, the embryo, that later became Zoe Ley-
land, had been frozen for two months prior to implantation in her
mother's uterus.1' In 1983 the United States acquired the capability to
freeze human embryos when the University of Southern California's Good
Samaritan Hospital of Los Angeles gained the requisite technology.1'

The technique of cryopreservation was now a reality in the scientific
community. Modern technology had made amazing advancements how-
ever, these medical advances created new legal problems. In 1981 the
technologically-advanced world encountered a new and significant issue:
what legal status should the law give to frozen embryos? The Australian
dilemma of Rios was the first case to pose this legal issue.1s Mario and
Elsa Rios of Los Angeles, unable to conceive naturally, traveled to Aus-
tralia to the Queen Victoria Medical Center in order to attempt preg-
nancy through IVF. Of the three of Elsa's eggs that were fertilized, one
egg was implanted and the other two were frozen. After a failed first im-
plant, the couple decided to wait to implant again. Soon after, the Rioses
were killed in a plane crash."' What was to become of the frozen
embryos?

In 1984 in the Australian state of Victoria, a standing Committee to
Consider Social, Ethical, and Legal Issues Arising from In Vitro Fertiliza-
tion issued a Report on the Disposition of Embryos Produced by In Vitro
Fertilization. Later known as the "Waller Committee Report," this report
made various recommendations on acceptable procedures for creating and
disposing of frozen embryos.2 0 One recommendation suggested that
couples decide prior to freezing how the remaining cryogenically stored
embryos should be disposed.21 The committee also recommended that if
the embryos could not be implanted in the female as originally planned

13. Id. at 6-7.
14. Saltarelli, supra note 4, at 1029.
15. Id. at 1024.
16. Id.
17. Id. at 1029.
18. Otten, Fertility Rights: Medical Efforts to Help Childless Couples Pose Host of Dif-

ficult Issues, Wall St. J., Aug. 7, 1984, at 1, col. 6.
19. Id.
20. Saltarelli, supra note 4, at 1030.
21. Id. at 1031.
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and the parties had made no other provisions, the embryos could simply
be removed from their storage. Although acknowledging that removing
the embryos from storage without implantation would result in ending a
life through a "passive" death, the committee considered this scenario to
be analogous to the removal of life-support systems from a mortally ill
person.2 2 The Parliament of the Australian state of Victoria, however,
adopting the view that human embryos should be accorded more rights,
did not allow the embryos simply to be removed from storage. Instead,
the Parliament insisted that the embryos be placed into a pool with other
embryos and through anonkmous selection be given to other women to
implant.

2
3

The United States courts were also unprepared to confront the culture
lag that medical technology had left behind. The United States first faced
the issue of the legal status to be accorded to an embryo in 1973 in Del
Zio v. Columbia Presbyterian Medical Center.24 The Del Zios were one of
the first reported couples in the United States to attempt IVF. Their doc-
tor had stored the embryo in an incubator when another doctor, believing
the IVF process to be unethical, removed the embryo from the incubator
and destroyed it. The Del Zios filed suit, claiming unlawful destruction of
property and infliction of emotional distress.25 The jury found that an
IVF embryo was not the property of the couple who had provided the
sperm and egg, but awarded the couple damages for emotional distress.2

Congress, recognizing the need to clarify a legal stance for, embryos,
passed federal regulation during the period from 1974 to 1979, stating
that any IVF research involving the use of federal funds had to be ap-
proved by the Ethics Advisory Board ("EAB").2 7 In May 1979, the EAB
released its own report on IVF, calling for "the development of a uniform
or model law to clarify the legal status of children born as a result of in
vitro fertilization and embryo. transfer ... [and the provision of] funds
that may be necessary to develop such legislation .... "128 The EAB was
later terminated and replaced by the President's Commission for the
Study of Ethical Problems in Medicine and Biomedical and Behavioral

22. Id. at 1031-32.
23. Id. at 1033.
24. Del Zio v. Columbia Presbyterian Medical Center, No. 74 Civ. 3588 (S.D.N.Y. Apr.

13, 1978) (LEXIS, Genfed library, Dist. file).
25. Note, Frozen Embryos-Persons or Property: Davis v. Davis, 23 CREIGHTON L. Rzv.

807, 816-17 (1990).
26. Id. at 817.
27. See Ethics Advisory Board Report and Conclusions: HEW Support of Research In-

volving Human In Vitro Fertilization and Embryo Trasfer, 44 Fed. Reg. 35,033 at 35,047
(1979).

28. Id. at 35,058.



Research.2 The United States had yet to decide the legal status of a fro-
zen embryo.

III. THE FACTS OF Davis

Mr. and Mrs. Davis wanted a child. After nine years of marriage and
five tubal pregnancies, Mary Sue's doctor advised her to have surgical
treatment that would render her unable to conceive naturally. The
Davises turned to IVF as their only chance to bear a child.s In the fall of
1985, the Davises sought the counsel of Dr. Ray King and, under his di-
rection and guidance, the couple began the IVF program.3 1 After six
failed attempts to produce a child through IVF, the Davises temporarily
suspended their efforts in the program and sought to obtain a child
through adoption. Their attempts to adopt failed as well. 2

The Davises, despite economic and emotional hardships, continued to
pursue their dream of bearing their own child. In the fall of 1988, Mr. and
Mrs. Davis, learning of a new cryopreservation program sponsored by Dr.
King's clinic, decided to re-enter the IVF program." Mary Sue endured
many painful and taxing procedures to prepare for insemination of the
fertilized ova.' On December 8, 1988, all the preparation came to frui-
tion, when, through IVF, the couple produced nine zygotes of excellent
quality for implantation. The zygotes were then permitted to mature and
develop to an eight cell stage. On December 10, 1988, two of the embryos
were implanted into Mrs. Davis; neither resulted in pregnancy and the
remaining seven embryos were put in cryogenic storage for future
implantation."

During the entire process Mr. and Mrs. Davis failed to carefully con-
sider many legal aspects of their decision to cryogenically preserve the
seven remaining embryos. The parties did not discuss between themselves
or with their doctors the consequences of preservation of these embryos
in the event of any unforeseen circumstances. Although Mr. and Mrs. Da-
vis had discussed the possibility of donating the remaining seven embryos
if Mary Sue were to become pregnant, they had made no final decision on
that matter s.3 Similarly, they also had not discussed the possibility of di-
vorce and its ramifications for the preserved embryos.3 In December

29. Saltarelli, supra note 4, at 1034.
30. Davis v. Davis, 1989 Tenn. App. Lexis 641, at 4-5 (1989).
31. Id.
32. Id. at 5.
33. Id. at 5-6.
34. Id. at 6.
35. Id. at 7.
36. Id. at 8-9.
37. 1990 Tenn. App. Lexis 642, at 4 (1990).
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1988, the Davises planned to implant at least one of the cryopreserved
embryos in Mary Sue's body in March or April of 1989; however, the
plans came to an abrupt halt when the Davises filed for divorce in Febru-
ary 1989.38

The trial court was faced with the dilemma of what legal status to as-
sign to the frozen embryos in the Davises' divorce. Mr. Davis asserted
that the embryos constituted property that was jointly owned by him and
Mary Sue. The court, however, supported the position of Senator Albert
Gore, who disagreed with the concept "'that there's just a sliding scale of
continuum with property at one point along the spectrum and human be-
ings at another.' ,,39 Senator Gore, instead, asserted that "'there's a sharp
distinction between something that is property and something that is not
property .... , ",40 Thus, the trial court concluded that the embryos were
not property but were human beings.

Although quickly deciding against the property designation, the court
still had to determine what status would be appropriate for human em-
bryos. 1 The trial court, focusing on the intent of the Davises for entering
the IVF program, found that their intent was "to produce a human being
to be known as their child. '4' Thus, the trial court's aim became to deter-
mine from proof whether the Davises had indeed accomplished their in-
tent: were these frozen embryos human bings? The trial court relied
heavily on the testimony of defendant Mary Sue's expert, Dr. Jerome
Lejeune, "an eminently qualified" medical doctor and professor of Funda-
mental Genetics on the Faculty of Medicine of Paris, France. 43 Dr.
Lejeune testified that these frozen embryos were human beings because
"[e]ach human has a unique beginning which occurs at the. moment of
conception."" The differentiation of the cells of the embryo indicates
that the frozen embryo is a specialized, developing individual, and
Lejeune emphatically testified that, based on "DNA manipulation of mol-
ecules of human chromosomes," the cells of these embryos are
differentiated.

4
5

After considering plaintiff Junior's experts, the court decided to base
its decision on the same specialized technology that had brought this is-

38. 1989 Tenn. App. Lexis 641, at 9 (1989).
39. Id. at 29-30 (Statement of Senator Albert Gore was made before the United States

House of Representatives' Subcommittee on Investigations and Oversight of the Commit-
tees on Science and Technology).

40. Id.
41. Id. at 30.
42. Id. at 9.
43. Id. at 11. Dr. Lejeune is recognized throughout the world as the discoverer of Down's

Syndrome and has received the Kennedy Prize for this discovery.
44. Id. at 14.
45. Id. at 25-26.
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sue to the forefront. Junior's experts, disagreeing with Lejeune, testified
that the embryos were not humans in "being" but were entities that were
in a stage of development in which they merely possessed the potential
for life. These experts explained that during the first fourteen days after
fertilization of the ova there is no cell differentiation. 46 With the experts
deadlocked, the trial court had to make a decision. Recognizing that DNA
examination offered by Dr. Lejeune was highly technical, the court ac-
knowledged that it would have to either accept or reject Lejeune's conclu-
sions without actually being able to observe what the doctor claimed. Af-
ter first noting that this factor would require proceeding with caution, the
court went on to state that the mere fact that evidence is technical does
not itself render such evidence unreliable.' The trial court considered
Andrews v. State,"" in which the Florida District Court of Appeals found
the DNA procedures used in "genetic fingerprint" evidence to be reliable,
calling it "competent and admissible evidence in' Courts of law."", Based
on the DNA evidence, the trial court concluded 'that the cells of human
embryos are composed of differentiated cells, unique in character and
specialized to the highest degree of distincion50 Thus, the court held
that human life begins at conception."1 In deciding in a divorce case what
legal status to accord to a human being existing in vitro, the trial court
held that the legislature of Tennessee had not yet, nor had any other
state, established a public policy to govern the issue.52 The trial court
relied on Webster v. Reproductive Health Services,"3 a decision that
leaves the door open for a state to establish its compelling interest in
protecting even potential human life by legislation declaring its public
policy.

The trial court sought applicable state policy to guide it in this case of
first impression, but concluded that there was no policy directly on point
In researching Tennessee law, the court relied on Smith v. Gore, 4 a tort
action brought against a doctor for wrongful pregnancy resulting from a
failed tubal ligation. In the court's discussion of public policy, it emph6-
sized that Tennessee places great value on human life."5 More impor-
tantly, the court in Smith distinguished judicial -decisions that would in-
fringe on the legislature's right to set public policy from courts finding

46. Id. at 13-14.
47. ITd. at 24-25.
48. 533 So. 2d 841 (Fla. Dist. Ct. App. 1988).
49. 1989 Tenn. App. Lexis 641, at 25-26 (1989).
50. Id. at 27.
51. Id. at 30.
52. Id. at 32.
53. 109 S. Ct. 3040 (1989).
54. 728 S.W.2d 738 (Tenn. 1987).
55. Id. at 745-50.
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that there was no established public policy. When the legislature has not
stated a public policy on an issue, the court may continue to apply com-
mon law.'6

The trial court stated that -its function was not to establish what it
believed to be the best policy for the state. Rather, this court's challenge
was to determine the existence of any applicable policy to the case at
hand. In the absence of a state legislative policy to guide it, the trial court
concluded that the age-old common law doctrine of parens patriae, or the
"'best interest of the child doctrine,'" controlled in the case of children
in vitro as it has always controlled in cases of children of a marriage and
live birth.5

7

Thus, the trial court's decision stated that, based on modern scientific
data, these embryos were children. Since Tennessee offered no policy gov-
erning parties' rights to frozen embryos in a divorce case, the trial court,
following the existing common law, invoked the parens patriae doctrine
and held that the best interests of the children would require giving Mary
Sue total control to implant the embryos.

At the time of the lower court decision, Mary Sue wanted the embryos
to be available to her for implantation. At the appellate level, however,
Mary Sue no longer wanted to implant the embryos in her own body, but
instead decided to donate them to other women who were unable to con-
ceive naturally.58 This development created yet a further wrinkle for the
appellate court to iron out.

IV. THE APPELLATE COURT'S OPINION

The appellate court finds that the key issue in Davis is not "When does
life begin?" as the trial court had emphasized. Rather, the fundamental
issue is "Who should be entitled to control the seven frozen embryos?" 5'
The appellate decision begins by taking a scientific viewpoint of the cry-
ogenically preserved embryos. In determining which party should have
control of the embryos, the court focuses on a person's reproductive right
and on Tennessee's legislative acts and case decisions, which the appel-
late court asserts provide applicable policy for determining the fights of
cryopreserved embryos. This Casenote briefly discusses the scientific con-
clusions the appellate court relied upon and then focuses primarily on the
court's two grounds for reversing and remanding the lower court decision.

56. Id. at 747.
57. 1989 Tenn. App. Lexis 641. at 34-37 (1989).
58. 1990 Tenn. App. Lexis 642, at 2 n.1 (1990).
59. Id. at 2.



A. Scientific Considerations

The court begins by considering the scientific distinctions between fer-
tilized ova that have not been implanted and an embryo that is within
the mother's womb. The court, using the Webster's Medical Desk Dic-
tionary as its authoritative source, defines the human embryo as "'[t]he
developing human individual from the time of implantation to the end of
the eighth week after conception.' "6 The court then gives a brief
description of the reproductive process in order to emphasize its conten-
tion that these ova which were fertilized though mechanical manipulation
were limited in their development to the eight cell stage. According to the
court, the fertilized ova at issue in this case are between four and eight
cells and are genetically identical. The court offers no support for holding
that such cells are identical other than its citation of the Webster's Medi-
cal Desk Dictionary. The court emphasizes that it is of great importance
that at the eight cell stage there is no developed nervous system, circula-
tory system, or pulmonary system in the embryo. Because none of these
systems has developed, it is possible for "embryonic development to be
indefinitely arrested ... by cryopreservation or 'freezing.' "1 Finally, the
court concludes this discussion by noting that IVF has a low success rate
and that cryopreservation poses risks to the fertilized ova, which have
only a seventy percent chance of becoming viable after having been fro-
zen. The court quotes Professor John A. Robertson, an expert in this
field, stating that only one in ten pre-embryos at the eight cell stage will
go on to initiate a successful pregnancy. It is interesting to note that the
court's source comes not from the trial transcript, but from a Virginia
Law Review article.62 No mention is made of Dr. Lejeune's testimony,
which provided the support for the trial court's decision. The appellate
court rejects the conclusion that these frozen embryos are human beings
and considers the embryos more as having the potential to become
human beings. Thus, the appellate court focuses more on Junior's right
not to beget a child.

B. The Right to Control One's Reproduction

In his appeal, Junior Davis argues that the trial court's judgment is not
in accord with state and federal law and that granting Mary Sue "unilat-
eral control over the implantation of the fertilized ova is tantamount to
the court's deciding that [he] may be required to become a parent against

60. Id. at 2 n.2.
61. Id. at 2.
62. Id. at 3.
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his will, thus denying to him the right to control reproduction.", The
appellate court finds that the trial court was in error in awarding the fer-
tilized ova to Mary Sue for implantation. The trial court's action is "im-
permissible state action in violation of Junior's constitutionally protected
right not to beget a child where no pregnancy has taken place.""

The appellate court, in a dramatic analogy, compares the state's uncon-
trolled action in allowing Mary Sue to implant the embryos against Jun-
ior's wishes to the state's control of reproduction in Nazi Germany. In
Germany there was a Sterilization Law that set up "Heredity Health
Courts." Anyone suspected of having a hereditary disease was forced to
come before the court and show cause for why he should not be steril-
ized. 5 By contrast, the appellate court infers that in our nation we do not
operate by such oppressive laws and, as the court in Skinner v. Oklahoma
states, the right to procreate is a citizen's basic right." Thus, the appel-
late court says the converse is also true: the right not to procreate is a
protected right. Similarly, the court notes that in Carey v. Population
Services International, the Supreme Court held that the decision
whether to bear a child is a constitutionally protected choice. 7 The ap-
pellate court, finding "no compelling state interest to justify our ordering
implantation against the will of either party," ordered Junior and Mary
Sue to share joint custody of the embryos."'

C. Tennessee's Governing Policies

The appellate court then attacks the trial court's action by stating
"[t]he trial court in his fact finding and legal conclusions, ignored the
public policy implicit in the Tennessee statutes, the case holding of the
Tennessee Supreme Court and the teachings of the Unites States Su-
preme Court."'" The appellate court finds that a careful analysis of Ten-
nessee's legislative acts and case decisions shows that there is no compel-
ling state interest to justify ordering the implantation. 70 The court states
that just as Mary Sue should not be ordered to carry these embryos in
her body, so Junior must not be ordered to parent a child.71 Because the
lower court was unwilling to look to the state's treatment of fetuses in the

63. Id. at 5.
64. Id. at 6.
65. Id. at 6 n.7.
66. 316 U.S. 535 (1942).
67. 431 U.S. 678, 685 (1977).
68. 1990 Tenn. App. Lexis 642, at 6.
69. Id. at 8.
70. Id. at 6.
71. Id. at 8-9.

1122 [Vol. 42



womb, it failed to discover the applicable policy for cryopreservation of
embryos and the rights to be accorded embryos.72

The appellate court views these preserved embryos in the same light as
fetuses inside the mother's womb and determines that these beings are
not entitled to the same protection as persons. The opinion begins its
discussion of Tennessee's policy by first noting that Tennessee's common
law is "based on Blackstone's observation that "'[1]ife' begins in contem-
plation of the law as soon as an infant is able to stir in the mother's
womb.' ",' Next, the appellate opinion considers the Tennessee Wrongful
Death Statute and concludes that this statute does not allow a wrongful
death for a viable fetus that is not first born alive.74 The court emphasizes
that "[w]ithout live birth, the Supreme Court [of the United States] has
said, a fetus is not a 'person' within the meaning of the statute."75

A large portion of the opinion focuses on Tennessee's Abortion Statute,
which incorporates the Roe v. Wade trimester approach.7 6 Under this
statutory scheme, as embryos develop, "they are accorded more respect
than mere human cells because of their burgeoning potential for life. But,
even after viability, they are not given legal status equivalent to that of a
person already born. '77 Thus, the court in Davis asserts that it is not
until live birth that an embryo or a fetus should be given the full rights of
a person. In summation, the court held that "it would be repugnant and
offensive to constitutional principles to order Mary Sue to implant these
fertilized ova against her will. It would be equally repugnant to order
Junior to bear the psychological, if not the legal, consequences of pater-
nity against his will."'

The appellate court ordered the parties to share a joint interest in the
seven fertilized ova and remanded the case to the trial court to enter
judgment vesting Mary Sue and Junior with joint control and equal voice
in the embryos' disposition.7 Although the appellate court does not state
that it views these embryos as property, its awarding of a joint interest to
the Davises implies that it does in fact believe that the preserved em-
bryos are property to be equally shared in this divorce suit.

72. Id. at 7-8.

73. Id. at 7 (citing 1 W. BLACKSTONE, COMMENTARIES ON THE LAWS OF ENGLAND 125).

74. Id. (citing TENN. CODE ANN. § 20-5-106 (1980)).

75. Id.

76. Id. (citing TENN. CODE ANN. § 39-15-201 (1990)).
77. Id.

78. Id. at 8-9.

79. Id. at 9.
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V. ANALYSIS

The dilemma of Davis is one that medical experts have predicted since
the discovery of IVF technology in 1978.1" As Justice Sandra Day
O'Connor noted in City of Akron v. Akron Center for Reproductive
Health, Inc.,81 "[a]s medical science becomes better able to provide for
the separate existence of the fetus, the point of viability is moved further
back toward conception."' " Cryopreservation now pushes this viability
back to the moment of fertilization because, as Roe v. Wade defines via-
bility, this is when the fetus is "potentially able to live outside of the
womb albeit with artificial aid."' 8 The appellate court, however, assumes
that viability is possible only after there has been a pregnancy. The ap-
pellate court does not consider that, as technology advances and we cre-
ate new medical possibilities, that the law is challenged and must keep
apace. When technology changes possibilities for life in our society, we
can no longer apply prior court-made law that simply does not fit the new
factual situation. The trial court was willing to take a fresh look at an
area that the law did not address. And although one may not totally agree
with the trial court's findings, one must agree that the appellate court
decision was substantially incorrect. Davis demands that the court
"[start] from scratch, from basic ethical and moral concepts.", " This
Casenote focuses on three primary areas in which the appellate court
erred: the procreation issue, the policy issue, and the application of Roe v.
Wade to the case at hand.

A. The Procreation Issue

"'No one should apply the power of my reproductive system without
my consent.' "e" This statement, made by Junior Davis, capsulates his
major contention before the court of appeals. The appellate court, agree-
ing with Mr. Davis, stated that in awarding the fertilized ova to Mary Sue
against Junior's will, the trial court was in essence forcing Junior to be-
come a parent and denying him the control of his reproductive system."'
All the cases the appellate court cited dealt with a person's right to use
contraceptives to prevent procreation. The court, citing Skinner," as-
serted that there is a recognized right to procreate; conversely the Su-

80. Curriden, Frozen Embryos The New Frontier, A.B.A. J., Aug. 1989, at 68.
81. 463 U.S. 416 (1983).
82. Id. at 458.
83. 410 U.S. 113, 164-65 (1973).
84. Curriden, supra note 80, at 68.
85. Id.
86. 1990 Tenn. App. Lexis 642, at 5 (1990).
87. 316 U.S. 535 (1942).
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preme Court has also held that an individual has a right to prevent
procreation."8

The prevention-of-procreation rationale, however, is a weak foundation
given the particulars of this case. The appellate court states that an indi-
vidual has the right to prevent procreation, but as attorney R.D. Hash,
drafter of the brief of amicus curiae, states, "Respectfully, that statement
is the essence of the Court's misapplication of the law to the specific facts
of this case."' 9 Mary Sue's attorney, J.G. Christenberry, argues that once
Junior "consented to giving the sperm and paying for medical costs...
we have some kind of consensual basis . . . . It's a little late in the day
for him to withdraw support."" Mr. Davis already exercised his constitu-
tional right in choosing to fertilize Mary Sue's ova. Thus, the parties have
already procreated and, as Hash states, "[iut is only the continuance of
the procreative process . . . which is at issue."' 1

The appellate court's overly simplistic analysis creates legal implica-
tions of its own. By awarding joint custody and equal decision making
powers to the parties, "[flor the first time a male has been given post
sperm delivery, and post 'conception' but before 'pregnancy' decision
making rights in the human reproductive process." ' Never before has a
male been able to deliver his sperm and then decide not to father a child.
In cases where in vitro techniques are utilized, a male should have the
right to choose whether to donate his sperm for conception, but once con-
ception has occurred and doctors confirm the creation of human embryos,
the male has no remaining contraceptive rights.9 As Hash asserts "[a]
male should not have post 'conception' rights bestowed upon him simply
because a human embryo is conceived in vitro and remains outside of the
female's body.' 4 The constitutionally protected right to procreation ends
at the decision to donate sperm." This appellate decision totally goes
against abortion statutes and existing policy which specifies that upon
conception it is the mother's decision alone whether or not to bring the
child to term. The appellate court decision opens a dangerous door.
"What if the next male wants to exercise his right after 'conception' or
after 'pregnancy'" questions Hash. "Where does it end?"'

88. 1990 Tenn. App. Lexis 642, at 5.
89. Guardianship Petitioner's Final Reply to Plaintiff's Motion to Dismiss, supra note

10, at 15.
90. Curriden, supra note 80, at 72.
91. Guardianship Petitioner's Final Reply to Plaintiff's Motion to Dismiss, supra note

10, at 20.
92. Id. at 12.
93. Id. at 18.
94. Id.
95. Id.
96. Id.

1991] DAVIS 1125



MERCER LAW REVIEW

B. The Policy Issue

There is no clear statutory law in Tennessee that is exactly on point in
declaring what rights are to be accorded a human embryo in vitro in a
divorce case. Thus, the trial court, according to the authority granted in
Smith v. Gore, extended the common law doctrine of "parens patriae." s

The appellate court's opinion, harshly chastising the trial court's refusal
to apply existing state policy, asserts that the trial court could have
gleaned the Tennessee policy regarding the custody of frozen embryos in
a divorce case from the state's treatment of fetuses in the mother's
womb."8 The court refers to the Roe v. Wade trimester approach to sup-
port its position that these embryos are not "persons" and are not to be
awarded the same legal protection as persons. 90 Under the Tennessee
Abortion Statute,100 however, the fetus has "unquestionably superior"
rights to the father and any other person except the mother from the
moment the mother becomes pregnant.1 1 As Hash asserts, the trimester
approach to abortion, however, should not apply to the facts of this case
because there is no pregnancy and thus "neither the mother or the father
-has a statutory right to abort these Human Embryos, as long as they re-
main outside of a female, because the female must be 'pregnant' as a con-
dition precedent to activating her statutory abortion rights."1 "1 Thus,
neither the male nor the female has the right to discontinue the develop-
ment of these embryos.1 "8

The lower court is not alone in its decision to prevent the destruction
of frozen embryos. The Parliament of the Australian State of Victoria
took a similar stand to the position Mrs. Davis now advocates and or-
dered that the embryos not be destroyed, but rather be made available
for implantation into other women who share in the struggle of natural
conception. Similarly, Louisiana, the only state to rule on this subject,
also prohibits the destruction of embryos.104 The appellate court's award-
ing of joint custody has created a deadlock, and this deadlock is the
equivalent of allowing the embryos to die a passive death. 05

97. 1989 Tenn. App. Lexis 641, at 34-35 (1989).
98. 1990 Tenn. App. Lexis 642, at 8 (1990).
99. Id.

100. TENN. CoDE ANN. § 39-15-201 (1990).
101. Guardianship Petitioner's Final Reply to Plaintiff's Motion to Dismiss, supra note

10, at 21.
102. Id. at 14.
103. Id.
104. Curriden, supra note 80, at 69.
105. Guardianship Petitioner's Final Reply to Plaintiff's Motion to Dismiss, supra note

10, at 28.
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C. The Application of Roe v. Wade

The appellate court strongly relies on the precepts of Roe v. Wade in
determining the disposition of the frozen embryos. Under the Roe hold-
ing, a fetus attains viability only when it is "potentially able to live
outside the mother's womb, albeit with artificial aid."110 Roe, however, is
an inadequate basis for the court's determination because the viability
standard of Roe cannot be applied to a technology that allows an embryo
to be sustained indefinitely outside the mother's womb.10

7 When the em-
bryo is allowed to develop in the laboratory setting, it is "living" outside
of the mother's womb.10s All that is needed to allow this embryo to ma-
ture into a full grown child is a woman's uterus. By contrast, abortion
cases such as Roe state that the fetus reaches the point of viability some-
time after the first three months of pregnancy. With the new technology
of embryo transfer, the embryo can be reimplanted into the uterus of a
second woman thus allowing the child to come to term.109 Also, as tech-
nology increases and science perfects the concept of an artificial womb,
the fetus could potentially spend its entire gestation period 6utside the
woman's uterus."1 In Davis the cryopreserved human embryos are living
outside their mother's body; they "individually developed on their own
up to eight cells when their development was only 'arrested' not 'termi-
nated' by outsiders by cryo preservation. . . . Obviously then these spe-
cific Human Embryos are viable.""' Thus, since these embryos are viable,
under the Roe analysis, they are afforded the rights of humans at the
unborn stage.

Secondly, the Roe standard is inadequate because the existence of the
cryogenically preserved embryo outside the mother's body is no longer in
conflict with constitutionally protected privacy interests.112 A woman does
have a fundamental right to choose to terminate her pregnancy, but this
right does not also carry with it "an unqualified right to terminate the
existence of the fetus or embryo involved." ' s Roe's recognition of a wo-
man's privacy interest in aborting the fetus cannot be extended to allow a
woman' who donated the egg or a man who donated the sperm the right to
terminate the existence of an embryo that is living outside the female's

106. 410 U.S. 113, 164-65 (1973).
107. Saltarelli, supra note 4, at 1037.
108. Id;
109. Id. at 1039.
110. Id.
111. Guardianship Petitioner's Final Reply to Plaintiffs Motion to Dismiss, supra note

10, at 38.
112. Saltarelli, supra note 4, at 1038.
113. Id. at 1039 n.114.
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body."1' Roe's analysis does not allow for the new technology of cryogenic
suspension outside the mother's body; Roe is an unworkable framework
and the only rational conclusion is that it is time to re-evaluate Roe.
Technology only continues to advance; the law must also.

VI. CONCLUSION

In conclusion, as Dr. Lejeune opined, the person who should have cus-
tody of these embryos is the person who "'would preserve the life of the
embryos ... the Solomon decision. The Mother is the one who prefers
the baby be given to another than the baby being killed. Then I would
suppose that the justice would be on the side of Solomon .

MARGIE MIETLING EGET

114. Id. at 1039.
115. 1989 Tenn. App. Lexis 641, at 84 (1989).
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