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"Don't worry about her family," said the marriage-broker to the reluc-
tant young man. "Her family is one of the best. Besides, you'll never
have to support any member of it; the girl is an orphan."

A few days after the engagement was announced the young man as-
saulted the marriage-broker.

"You fraud!" he shouted. "An orphan indeed! I've found out that the
girl's father is not only living, but is in prison!"

"So?" asked the marriage-broker. "You call that 'living?' ""

I. INTRODUCTION

In the aftermath of the United States Supreme Court decision in
Cruzan v. Director, Missouri Department of Health,2 the writer Nat
Hentoff described the prospects for resolving the issue of termination of
treatment for the permanently unconscious as "The Coming Civil War":

It will be very much like the civil war . . . since the Supreme Court
... allowed the states to increase their regulatory powdr over abortion,

... there will now be intensified lobbying to amend or create state laws
that will either make it harder or easier for death to come calling.

• Executive Director, American College of Legal Medicine; Assistant Clinical Professor of
Preventive Medicine, Medical College of Wisconsin. New York University School of Law
(J.D., 1974); Harvard School of Public Health (M.P.H., 1977); Texas A&M College of
Medicine (M.D., 1986). Member, State Bar of Pennsylvania.

1. A TREASURY OF LAUGHTER 521 (L. Untermeyer ed. 1946). The quotation has been al-
tered slightly. The punch line has taken on a "life" of its own. See You CALL THIS LIvING?
A COLLECTION OF EAST EUROPEAN POLITICAL JOKES (C. Banc & A. Dundes eds. 1990).

2. 110 S. Ct. 2841 (1990). For a brief comment on the case, see Gold, Cruzan v. Director,
Missouri Department of Health: The U.S. Supreme Court Speaks on Treatment Termina-
tion, BioETHics BULL., Fall 1990, at 1.
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As in abortion, there will be plebiscites all over the country as to
who shall live and who shall die.'

To recapitulate Cruzan: On January 11, 1983, a motor vehicle accident
left 25-year old Nancy Beth Cruzan brain-damaged. She was subse-
quently diagnosed as being in a persistent vegetative state, a form of per-
manent unconsciousness. After the hopelessness of her condition became
apparent, her parents asked to have her artificial nutrition and hydration
procedures terminated. The Missouri state hospital where she was taken
declined to do so without court approval.

A Missouri trial court found that Cruzan had the fundamental right,
under both the Missouri and federal constitutions, to direct the with-
drawal of "death-prolonging procedures," and that she had exercised this
right in conversations with a friend in which she expressed her unwilling-
ness to continue her life unless she could live "at least halfway normally."
The Missouri Supreme Court, by a four to three vote, reversed this deci-
sion, finding that: (1) neither the Missouri nor the United States Consti-
tution contains a broad right of privacy that would support Cruzan's par-
ents' claim; (2) thestate Living Will statute embodies a strong policy that
favors the preservation of life; (3) therefore, the parents' request that life-
prolonging treatment be terminated must be supported by "clear and
convincing evidence" that such withdrawal would have been Nancy's
wish; and (4) Nancy's conversations with her friend do not constitute
such "clear and convincing evidence.'4

The United States Supreme Court, in a five to four decision, upheld the
Missouri Supreme Court ruling. Chief Justice Rehnquist wrote for the
plurality.' He declined to hold that a competent person's right to refuse
unwanted medical treatment is protected by the right to privacy, af-
firming instead that such a right exists as a "constitutionally protected
liberty interest." A competent person has the constitutional right to re-
fuse lifesaving hydration and nutrition. But, he stated, Nancy Cruzan is
not competent, and her right, if she has one, must be exercised on her
behalf by a surrogate. Missouri has established a "procedural safe-
guard"-the requirement of clear and convincing evidence-to assure
that the surrogate's actions conform to the wishes of the now-incompe-
tent patient. When the evidence of the patient's desires is unclear or un-
convincing, a state may assert its interest in the protection and preserva-
tion of human life by requiring that hydration and nutrition continue.

3. Hentoff, Killing the Incompetent: The Coming Civil War, THE VILLAGE VoIcE, Sept.
11, 1990, at 20.

4. Cruzan v. Harmon, 760 S.W.2d 408 (Mo. 1988) (en banc).
5. Cruzan v. Director, Missouri Dep't of Health, 110 S. Ct. 2841 (1990).
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Such a requirement, Chief Justice Rehnquist stated, does not violate the
Constitution.

Justice O'Connor joined the opinion and pointed out in a separate con-
currence that the decision does not "prevent states from developing other
approaches. . . .Today we decide only that one State's practice does not
violate the Constitution; the more challenging task of crafting appropriate
procedures for safeguarding incompetents' liberty interests is entrusted to
the 'laboratory' of the States." 7

Despite his hyperbole, Hentoff's point must be taken well. The ques-
tion of when treatment may be withdrawn from a persistently vegetative
patient will be debated in one state after another. Such debates, like the
debate over abortion, are likely to turn on the question of rights: "the
absolute right to life confronts the right to control one's own destiny
. . "s Unfortunately, "careful reflection is just what the rights schema
leaves no room for. It contains no pathways for comparing the nature of
different claims and different ideals, nor for inventive compromise. De-
bates that have been handled in this way are thus notorious for producing
sterile and unshiftable controversial blocks."' A new approach is needed,
one not grounded in "absolute criteria based on traditional concepts,"10

concepts which in any event were formulated before technology had made
possible the situation whose disposition is disputed now, but in "relative
criteria appropriate to the current state of knowledge and specific cur-
rently formulated purposes."" This Article proposes a fundamental re-
thinking of the legal approach to the patient in a persistent vegetative
state.

II. Do PVS PATIENTS HAVE INTERESTS?

Persistent vegetative state ("PVS") is a form of permanent uncon-
sciousness. "Such patients are distinguishable from the dead, the termi-
nally ill, and from patients with serious neurological impairments, for ex-
ample those who are profoundly demented, but retain some degree of
consciousness." ' A PVS patient "at no time is. .. aware of him- or her-

6. Id. at 2852-55.
7. Id. at 2858-59 (O'Connor, J., concurring).
8. Midgley, Rights-Talk is Not Enough 4 (1990, unpublished manuscript, publication

pending in J. APPLIED PHIL.). This author is grateful to Mary Midgley for showing him an
early draft.

9. Id.
10. C. GROBSTEIN, SCIENCE AND THE UNBORN 16 (1988) (emphasis in original).
11. Id. (emphasis in original).
12. Cranford & Smith, Consciousness: The Most Critical Moral (Constitutional) Stan-

dard for Human Personhood, 13 Am. J. L. & MED. 233, 234 (1987). See Cranford, The Per-
sistent Vegetative State: The Medical Reality (Getting the Facts Straight), HASTINGS
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self or the environment .. . ."" In the words of a presidential commis-
sion, "[plain and suffering are absent, as are joy, satisfaction, and pleas-
ure. Disability is total and no return to an even minimal level of social or
human functioning is possible."'

Several of the cases that deal. with termination of treatment for PVS
patients contain language that indicates a recognition that the description
of PVS patients as "alive" is problematic. A New York court recognized
that, "[a]s a matter of established fact, [the PVS] patient has no health
and, in the true sense, no life, for the State to protect."1 Even more im-
pressive is Justice Stevens's dissent in Cruzan:

Nancy Cruzan is obviously "alive" in a physiological sense. But for pa-
tients like [her], who have no consciousness and no chance of recovery,
there is a serious question as to whether the mere persistence of their
bodies is "life" as that word is commonly understood, or as it is used in
both the Constitution and the Declaration of Independence.'

But Justice Stevens is typical of most who have had this insight be-
cause he does not pursue it to its logical conclusion. He sees that "there is
no reasonable ground for believing that Nancy Beth Cruzan has any per-
sonal interest in the perpetuation of what the State has decided is her
life."' 7 But he states throughout the opinion that withdrawal of the feed-
ing tube would be in Nancy's "best interests." How someone with no in-
terest in the continuation of treatment could have an interest in its re-
moval is not clear.1s

CENTER REP. Feb.-Mar. 1988, at 27; Council on Scientific Affairs and Council on Ethical and
Judicial Affairs, Persistent Vegetative State and the Decision to Withdraw or Withhold
Life Support, 263 J. A.M.A. 426 (1990).

13. Position of the American Academy of Neurology on certain aspects of the care and
management of the persistent vegetative state patient, 39 NEUROLOGY 125, 125 (1989).

14. PRESIDENT'S COMMISSION FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND Bi-

OMEDICAL AND BEHAVIORAL RESEARCH, DECIDING TO FOREGO LIFE-SUSTAINING TREATMENT 181-
82 (1983). On the subject of pain, see Council on Scientific Affairs and Council on Ethical
and Judicial Affairs, supra note 10, at 428 ("Pain cannot be experienced by [such] brains
that no longer retain the neural apparatus for suffering.").

15. Eichner v. Dillon, 73 A.D.2d 431, 465, 426 N.Y.S.2d 517, 543 (1980), aff'd as modi-
fied, In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64, 438 N.Y.S.2d 266, cert. denied, 454 U.S.
858 (1981).

16. 110 S. Ct. 2841, 2886 (Stevens, J., dissenting) (citing'Brophy v. New England Sinai
Hosp., 398 Mass. 417, 497 N.E.2d 626 (1986); In re Storar, 52 N.Y.2d 363, 420 N.E.2d 64,
438 N.Y.S.2d 266 (1981)).

17. Id. at 2888 (Stevens, J., dissenting).
18. The Missouri Supreme Court demonstrates a similar confusion. It appears to state

that Nancy Cruzan may not be said to have a "right" to removal of life support since she is
incapable of exercising such a right, without explaining how she might then possess the right
to have her existence protected by the state. Cruzan v. Harmon, 760 S.W.2d 408, 425 (Mo.
1988) (en banc).
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Justice Stevens appears to support a "best interests" determination as
a counter to the "substituted judgment" rationale of the majority in
Cruzan. Under the latter doctrine, a surrogate decisionmaker applies the
known wishes of a ward if they are discoverable and clearly ascertained.
As Justice Stevens points out, such a rationale leaves, beyond the pale
those who did not make their wishes known, or who were incapable of
doing so.1

A "best interests" determination, however, is equally inappropriate.
Under such a determination, the surrogate decisionmaker would choose
whatever course of action carries the greatest net benefit for the patient.
In the case of a PVS patient, who is incapable of experiencing anything,
no treatment option-including that of death-ever 'can matter to the pa-
tient.2 0 If the patient is incapable of experiencing a benefit,2' it makes no
sense to speak of determining her best interests.

The better view is that "[m]edicine cannot promote the best interests
of these patients because these patients have no interests in further treat-
ment or discontinuation of treatment, or in continued existence at all.122

Professor John A. Robertson agrees that the PVS patient's "interests are
so slight that the concept of harm or benefit hardly appears to be relevant
... .[Ejxistence in such a diminished state serves no interest of the pa-
tient. . . .If further life. . . is not good for the patient, then any means
that prolongs life . . . could be withheld. 23

The reader will be forgiven for asking: If neither the "substituted judg-
ment" nor the "best interest" standards are applicable to the case of
PVS, then how is such a case to be dealt with? The following section
proposes an answer.

III. FROM STATUS TO CONTRACT AND BACK TO STATUS

It has been suggested that intractable disputes, such as the conflict be-
tween those who would not permit life-prolonging treatment of PVS pa-
tients to be terminated and those who see the option of such termination
as an essential part of the "right to die," tend to take the following form:

19. "The Court's decision affords no protection to children, to young people who are
victims of unexpected accidents or illnesses, or to the ountless thousands of elderly persons
who either fail to decide, or fail to explain, how they want to be treated if they should
experience a similar fate." 110 S. Ct. at 2883 (Stevens, J., dissenting).

20. Shapiro, The Case of L.W.: An Argument for a Permanent Vegetative State Treat-
ment Statute, 51 OHIO ST. L.J. 439, 447 (1990).

21. In re Peter, 108 N.J. 365, 376, 529 A.2d 419, 424-25 (1987). Accord In re Jobes, 108
N.J. 394, 427, 529 A.2d 434, 443 (1987).

22. Cranford & Smith, supra note 12, at 241.
23. J. ROBERTSON, THE RIGHTS OF THE CRITICALLY ILL 53, 56-59 (1983). See infra note 56.
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[E]ach adversary has grasped one horn of an apparent dilemma arising
from a fundamental presupposition they hold in common. Both parties
to the dispute cling tenaciously to an important, but partial, valid in-
sight. In order to do so, however, they are forced into the error of deny-
ing the equally valid part of their opponent's position, since to concede
the opponent's point would apparently require them to relinquish their
own valid insight. The culprit in cases like this. . is usually the com-
mon tacit presupposition shared by both sides. This underlying presup-
position is never subjected to close examination because it seems not to
be at issue, practically speaking. Both sides, that is, happily and perhaps
quite unconsciously accept it. The best way to proceed in such cases is to
try to uncover the common assumption that has forced a choice between
impalatable [sic] alternatives and to see if it may not itself be flawed or
untenable.1

4

The "common tacit presupposition" held by both parties to this dis-
pute may be illuminated by a consideration of the criteria of death. Tra-
ditionally, death was declared when there was a complete cessation of vi-
tal signs.'s With the development of medical technology that could keep
the body functioning indefinitely, such criteria came to be viewed as too
restrictive. In 1968 a committee at Harvard Medical School issued a re-
port that sanctioned the declaration of death when there is no discernible
central nervous system activity (the "fiat EEG").2 The Uniform Determi-
nation of Death Act"1 has adopted both the traditional and the Harvard
criteria.

What is noteworthy in the context of our discussion is that under tradi-
tional criteria, our hospitals would be filled with patients whose brain
cells had died but whose hearts and lungs were still functioning with
technological support. A sensible expansion of the criteria kept this from
happening. Once the criteria are met, further argument about termination
of treatment ceases.

Consider the following case, which is not hypothetical. In 1989 the par-
ents of a six-week old baby brought suit against the City of New York,
which owned the hospital where their baby was on life support, to pre-

24. T. SPRAGENS, THE IRONY OF LIBERAL REASON 315 (1981). The author attributes this
idea to Renford Bambrough.

25. Strachan v. John F. Kennedy Mem. Hosp., 109 N.J. 523, 538 A.2d 346, 350 (1988).
26. Harvard Medical School Ad Hoc Committee to Examine the Definition of Brain

Death, Report: A Definition of Irreversible Coma, 205 J. A.M.A. 337 (1968).
27. 1. An individual who has sustained either (1) irreversible cessation of circulatory and

respiratory functions, or (2) irreversible cessation of all functions of the entire brain, includ-
ing the brain stem, is dead. A determination of death must be made in accordance with
accepted medical standards. 12 U.L.A. 236 (Supp. 1983), reprinted in PRESIDENT'S COMM'N
FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND BIOMEDICAL AND BEHAVIORAL RE-

SEARCH, supra note 14, at 9 n.7 (1983).
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vent the hospital from removing such mechanisms. The city argued that
the parents' consent was not necessary for disconnection, as there was no
brain activity, and the patient was dead. The court found that under
state regulations, life support equipment could be removed once death
was declared.2 In the words of medical ethicist Arthur Caplan, "death is
a medical judgment, not something that we vote about or something we
put out for deliberation by families."''

The court did not ask what action would be in the baby's best interests.
It did not ask what action would safeguard the baby's rights. Had the
baby been an adult, one does not expect that the court would have
opened an inquiry into whether he would have wanted life support to
continue after he was dead. Once it was determined that the baby met
the legal criteria for death, withdrawal of life support was automatic. To
put it another way, once it is determined that someone is dead, decisions
about future treatment are made not on the basis of the rights of the
deceased, but on the basis of his status as deceased.

The concept of status frequently is useful in considering such issues.
Geneticist Clifford Grobstein, discussing abortion, has written:

Status based on relative criteria obviously offers greater flexibility and
wider opportunity for accommodation of differing views-both of which
are advantages for reaching consensus in a pluralistic society. To the de-
gree that consensual dominant objectives can be articulated . . ., status
can then be crafted politically to meet even a diverse set of consensual
objectives.30

Status may be defined as "the legal position of a party in or with regard
to the rest of the community." ' Every individual is classified as infantor
adult, legitimate or illegitimate, competent or incompetent, citizen or
alien, and so on, and as such has specific legal rights, duties, capacities,
and incapacities that are distinct from those of individuals who are classi-

28. Sullivan, Judge Says Hospital Can Take Queens Baby Off Respirator, N.Y. Times,
Oct. 19, 1989, at B6, col. 3.

29. Id.
30. C. GROSTEIN, supra note 10, at 16. Curran, An Historical Perspective on the Law of

Personality and Status with Special Regard to the Human Fetus and the Rights of
Women, 61 MILBANK MEMORIAL FUND. Q. 58 (1983) (offered the law of status as a way of
conceptualizing and perhaps resolving the abortion issue). It was from this article that this
author first conceived the idea that the law of status might be a useful means of dealing
with PVS cases as well.

31. E. SPENCER, A TREATISE ON THE LAW OF DOMESTIC RELATIONS AND THE STATUS AND

CAPACITY OF NATURAL PERSONS AS GENERALLY ADMINISTERED IN THE UNITED STATES 1 (1911)

(citing Neboyet v. Nugent, L.R. 4 Prob. Div. 11).
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fled differently."2 "Dead" and "alive" thus can be viewed as a distinction
of status.

The development of the law of status has been "toward removing dis-
tinctions and providing equality of all persons under the law. . ." In
the famous phrase of Sir Henry Maine, "the movement of the progressive
societies has hitherto been a movement from Status to Contract."' In
practice, this has meant that the law of status has been incorporated into
the law of persons and personal rights.5

Hence, in considering the permanently unconscious, the question that
comes to be asked is: Are they persons? Legally, this question is of the
utmost importance: the fourteenth amendment states clearly that no per-
son may be deprived of "life, liberty, or property, without due process of
law." ' Thus, to say that one is a person is to claim that one is entitled to
due process rights; to say that one is not a person is to deny such
entitlement.

The argument that PVS patients are not persons, are not bearers of
rights, is compelling:

1. To be eligible to have rights, X must be the sort of being that could
,be said to have interests ....

2. To be said to have interests, X must have wants and purposes ....
3. At the very least, having wants and purposes requires memories, ex-

pectations, and beliefs-that is, a minimal level of cognitive awareness
existing over time.

4. Therefore, if X does not have a minimal level of cognitive awareness,
or has irreversibly lost all such awareness, then X cannot be said to be
the bearer of rights. 7

32. Id. at 3 (listing nine distinctions of noncorporate status and capacity: "1. Husband
and Wife. 2. Parent and Child. 3. Teacher and Pupil. 4. Infancy. 5. Persons Non Compotes
Mentis and Spendthrifts. 6. Persons Deprived of Special Senses. 7. Guardian and Ward. 8.
Citizens and Aliens. 9. Convicts.") The thirteenth amendment may be seen as eliminating a
tenth distinction from American jurisprudence: freeman and slave.

33. Curran, supra note 30, at 63.

34. H. MAINE, ANCIENT LAW: ITS CONNECTION WITH THE EARLY HISTORY OF SOCIETY AND

ITS RELATION TO MODERN IDEAS 141 (1913) (emphasis added).

35. Curran, supra note 30, at 63. Curran distinguishes the law of persons or personality
as part of the definitional law (What is a juristic person?), and the law of status as compara-
tive or relational (Where does X stand in relation to Y?) Id. at 61.

36. U.S. CONST. amend. XIV, § 1.
37. H. BRODY, ETHICAL DECISIONS IN MEDICINE 83 (2d ad. 1981) (citing J. Feinberg, The

Rights of Animals and Unborn Generations, in PHILOSOPHY AND ENVIRONMENTAL CRISIS (W.

Blackstone ad. 1974)).
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Hence, the PVS patient, who has irreversibly lost all cognitive awareness,
may not be said to possess rights and should not be classified as a
person.

38

And here we arrive at the common "tacit presupposition" of disputants
in termination of treatment cases for the permanently unconscious. All
assume that once one is a live-born human being, one must continue to be
a person under the law until one is declared dead, and that the stance of
the law must be to vindicate the patient's rights. Those who see that
there is no point in keeping such patients alive conclude that terminating
their treatment must be grounded in their right to liberty, privacy, auton-
omy, or dignity. Those who see that such rights cannot be ascribed to
such patients conclude that their right to life cannot be interfered with.
Neither side notices that "the language of rights. . . has been developed
mainly for the protection of people who, though oppressed, are in princi-
ple articulate," 9 and thus is unsuited to cases such as that of PVS.

Fourteen years ago, this author thought he had the answer. He sug-
gested that Karen Quinlan be declared dead and buried. 40 Ms. Quinlan, it
will be recalled, was the subject of the first legal decision to set forth
treatment termination standards for a patient in a persistent vegetative
state.4

1

In In re Karen Quinlan the New Jersey Supreme Court held unani-
mously that if Ms. Quinlan's physicians were to conclude that there is "no
reasonable possibility of Karen's ever emerging from her present coma-
tose condition to a cognitive, sapient state," and if a hospital "ethics com-
mittee" were to, concur with such a determination, then her father/guard-
ian could authorize the withdrawal of artificial ventilation.'2

"[D]o you concede that this young woman is alive?" was the first ques-
tion that the New Jersey Supreme Court raised in oral argument. 48 All
parties, expert witnesses, and counsel agreed that she was, and the opin-

38. See L. TRIBE, AMERICAN CONSTITUTIONAL LAW 1368 n.25 (2d ed. 1988):
Given the fact that these patients are irreversibly comatose or in a chronic vegeta-
tive state, attributing "rights" to [them] at all is somewhat problematic ....
[Tihe task of giving content to the notion that they have rights, in the face of the
recognition that they could make no decisions about how to exercise any such
rights, remains a difficult one.

39. M. MIDGLEY, EVOLUTION AS A RELIGION 157-58 (1985).
40. Book Review, In the Matter of Karen Quinlan: The Complete Legal Briefs, Court

Proceedings, and Decision in the Superior Court of New Jersey (1975), and In the-Matter
of Karen Quinlan Vol. II: The Complete Briefs, Oral Arguments, and Opinion in the New
Jersey Supreme Court (1976), 3- Am. J.L. & MED. 89 (1977) [hereinafter Quinlan Review].

41. In re Karen Quinlan, 355 A.2d 647 (N.J. 1976).
42. 355 A.2d at 671.
43. Quinlan Review, supra note 40, at 92.
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ion does not explore the issue. In this sense among others, Quinlan laid
the groundwork for similar cases.

The author's 1977 argument was as follows: The way we decide to call
something by a particular name is through the use of paradigm cases. A
corpse is obviously different from an active human being; we call the one
dead and the other alive. The presence or absence of vital signs or of
encephalographic activity does not define life or death, but is an easily
measurable sign of it. The source of human rights and what makes human
life worth protecting is not vital signs, but the cognitivity and sapience
that distinguish human beings. Karen Quinlan did not have that cognitiv-
ity and sapience, nor had she any reasonable possibility of regaining them
in the future. Therefore, she no longer had the rights of a human being.
The way the law recognizes the loss of humanity and human rights is by a
declaration of death; thus, Karen Quinlan should be declared dead."

With fourteen years' hindsight, the author now notices the obvious:
even if it be granted that Karen Quinlan no longer was a potential bearer
of rights, it does not necessarily follow that she should be classified as
dead. Biologically, many organisms are considered "alive" despite their
incapacity for cognitive awareness." Karen Quinlan remained a function-
ing organism, even if not a functional human being, until she stopped
breathing.46 In retrospect, Brody's viewpoint seems much the better one:

[I]nstead of trying to answer all ethical questions regarding terminal care
by manipulating our definitions of death, we might make clearer and
more precise judgments if we recognized a category of human beings that
are alive and yet are not persons. Karen Quinlan in a coma fits into this
category."7

The law should recognize a special status for a separate category of
human beings: those who are alive but permanently unconscious. The
law governing the treatment of such human beings would differ from that
governing treatment both of living legal persons and of the dead.

We cannot treat permanently unconscious patients as though they al-
ready were dead. The diagnosis and prognosis of permanent unconscious-
ness cannot be made immediately. 8 Only after months (depending on the
age of the patient and the nature of the disease) can PVS be used as a

44. Id. at 92-93.
45. C. CULVER & B. GERT, PHILOSOPHY IN MEDICINE (1982).
46. "Many of us would find it hard to imagine declaring such a body dead, holding a

funeral, and lowering it into the grave, still warm and breathing." H. BRODY, supra note 35,
at 87.

47. Id. at 87. Other examples Brody offers of members of this category are anencephalic
infants (those born without any brain apart from the brain stem) and possibly human
fetuses.

48. Shapiro, supra note 20, at 448-49.
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prognostic conclusion.4' Hence, PVS patients must be maintained and
treated for some period of time before they can assume the status of per-
manently unconscious.

PVS, however, can be diagnosed with certainty in a significant number
of cases. This was the case in Quinlan, Cruzan, and the many other cases
that have dealt with treatment termination for PVS patients. The uncer-
tainty of diagnosis cannot serve as a reason for distinguishing perma-
nently unconscious patients from brain dead patients once the diagnosis
is in fact known.

The more difficult problem is the absence of consensus about these is-
sues. As Howard Brody points out, the conclusion that PVS patients are
not persons is based upon "a rather sophisticated ontological analysis
that may not be shared, and whose force may not be felt, by other parties
to the decision." 0 Still, we must consider the case of the brain-dead
baby." The parents did not share the views of the physicians or the court
in that instance. The difference between that case and the PVS case is
that with brain death, there is a consensus that continued care is point-
less; the baby's parents fell outside the consensus. It is hoped that this
Article will help to create wider social credibility and agreement that PVS
patients are not persons, and hence that their treatment may be stopped
on the basis of their status."

Most cases have chosen to honor the past wishes of a PVS patient by
following the provisions of a living will or other directions that the person
had left regarding treatment.' 3 This is analogous to following the provi-
sions of a will or less formal requests that a person makes regarding the
disposition of property once he has died. But a will in which the testator
directed that his body be kept on life support even after he had been
declared dead certainly would not be followed. In addition, in some cases
there will be a permanently unconscious patient who has left no directive
and has no family."

Shapiro suggests a statute that would create a presumption of non-
treatment for PVS patients. The presumption could be overcome only on

49. Council on Scientific Affairs and Council on Ethical and Judicial Affairs, supra note
12, at 428.

50. Brody, Brain Death and Personal Existence: A Reply to Green and Wikler, 8 J.
MED. & PHIL. 187, 192 (1983).

51. Sullivan, supra note 28.
52. H. BRODY, supra note 37, at 192-93.
53. Id. at 195 n.8.
54. Such is the as yet undecided case of L.W., at this writing before the Wisconsin Su-

preme Court, as discussed in Shapiro, supra note 20, at 445. For this author's argument in
that case, see Brief of Amici Curiae American Civil Liberties Union of Wisconsin Founda-
tion and Wisconsin Bioethicists and Other Health Professionals, In re Guardianship of
L.W., Incompetent, Appeal No. 89-1197 (filed Jan. 10, 1990).
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a showing that the patient had previously expressed a desire to be
treated.5s This would appear to be an excellent solUtion, one that recog-
nizes the status of the permanently unconscious patient. But it does not
go far enough. If PVS patients are not legal persons, then their previous
wishes should have no greater weight than if they had directed continua-
tion of life support after their death had been declared.

It may be feared that the arguments in this Article might create a
"slippery slope" which could apply to the handicapped or disabled. This
is not its intent. PVS is not a disability; rather, it is the absence of any
capacity for ability or for disability. The retarded or demented continue
to be capable of cognitivity and sapience, capable of experience at some
level. As such, they retain the minimal level of cognitive awareness neces-
sary to be bearers of rights, and those rights should be respected.

IV. CONCLUSION

Had Cruzan been decided according to the analysis in this Article, the
Court would have asked whether the evidence supported a finding that
Nancy Cruzan was in a persistent vegetative state. Having validated her
status as permanently unconscious, and recognizing that she no longer
had any existing rights or interests to be served, the Court then would
have authorized termination of treatment, thus allowing her to die."

As the law in this area develops, as our biomedical determinations be-
come more precise, and as public debate in the wake of Cruzan intensi-
fies, we can expect the courts and the legislators to return to these issues
and to refine their rules for them. In the words of a leading medicolegal
textbook: "Much more is sure to follow."5 7

55. Shapiro, supra note 20, at 449.
56. Professor Robertson, who recognizes that the permanently unconscious have no ex-

isting interests, supports Cruzan on the grounds that Nancy Cruzan had no interests that
would be harmed by continuation of treatment, and therefore that no constitutional viola-
tion took place. Robertson, Cruzan: No Rights Violated, HASTINGS CENTER REP. Sept.-Oct.
1990, at 8. But Robertson has it backwards. Nancy Cruzan has no interests that would be
benefitted by discontinuing treatment. Therefore, the state had no authority to act in a
parens patriae capacity by thwarting her parents' decision to cease treatment. The Robert-
son of 1983 would have agreed. See text accompanying supra note 23.
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POLICY 1006 (4th ed. 1990).
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