
Statutory Criteria for
Determining Human Deatht

by James M. Humber*

Until approximately twenty years ago, human beings were not declared
dead until they experienced an irreversible cessation of respiratory and
circulatory functions. Use of these criteria-which are known as the
heart-lung criteria for determining human death-was not problematical
until modern medicine invented the means for artificially maintaining
heartbeat and respiration. With the development of artificial life-support
mechanisms, patients who were irreversibly comatose could be kept
"alive" indefinitely. Maintaining these patients imposed financial and
emotional hardships upon family members, utilized scarce medical re-
sources in nonefficient ways, and denied use of comatose patients' organs
for transplant purposes. In an attempt to remedy these problems, many
states have enacted "declaration of death" statutes.1 Typically, these
statutes allow physicians to choose between two different sets of criteria
for determining human death. More specifically, determination of death
statutes usually assert that human beings are dead whenever they: (1)
meet the conditions specified in the heart-lung criteria, or (2) experience
brain-death (i.e., sustain an irreversible cessation of all functions of the
entire brain, including the brain stem).'

t Portions of this Essay were published previously in Humber, On Human Death, in
BIOMEDICAL ETHICS REVIEWS: 1989 127-63 (1990). Reprinted with the permission of Humana
Press, P.O. Box 2148, Clifton, New Jersey 07015.
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Pennsylvania Law School (1964-1965); State University of New York at Buffalo (M.A., 1967;
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1. See K. GERVAIS, REDEFINING DEATH 6 (1986) [hereinafter REDEFINING DEATH].

2. The Uniform Declaration of Death Act (the "UDDA") typifies these statutes. In 1981
the President's Commission for the Study of Ethical Problems in Medicine and Biomedical
and Behavioral Research proposed that all states adopt the UDDA. PRESIDENT'S COMM'N
FOR THE STUDY OF ETHICAL PROBLEMS IN MEDICINE AND BIOMEDICAL AND BEHAVIORAL RE-
SEARCH, DEFINING DEATH: MEDICAL, LEGAL AND ETHICAL ISSUES IN THE DETERMINATION OF
DEATH 6 (1981). Presently, twenty-two states have enacted the UDDA. In part, the UDDA
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Kansas passed the first determination of death statute in 1970 and was
immediately criticized as "(giving voice) to the misconception that there
are two separate phenomena of death." s More recently, at least one critic
has argued that the same criticism extends to all current declaration of
death statutes, and that we should reject both the heart-lung criteria and
brain-death criterion for determining human death and enact a new set of
statutory standards." More explicitly, the claim is that we should adopt a
neocortical-death criterion. In what follows, I intend to evaluate this
claim critically. I shall show that the position lacks support and then ar-
gue for a new approach to the problem of declaring human death-an
approach that combines exclusive use of the heart-lung criteria for deter-
mining human death with legislation that allows for euthanasia whenever
patients are brain-dead or permanently unconscious.

Alexander Capron and Leon Kass were among the first to argue that it
is wrong to think of human death as two distinct phenomena, insisting
that we should guard against establishing such a distinction in the law.5

More recently, Karen Grandstrand Gervais extended this line of reason-
ing in developing a novel argument in favor of new statutory standards
for determining human death.' In broadest terms, Gervais' argument pro-
ceeds as follows. First, Gervais distinguishes between criteria for use in
determining when death has occurred and our concept (or understanding)
of what human death is. Next, she argues that: (1) The traditional criteria
for determining when death has occurred (viz., the heart-lung criteria)
assume that human death is an irreversible breakdown of the integrated
functioning of the human organism and so rest upon an "organismic"
concept of human death. (2) The brain-death criterion presupposes a con-
sciousness-centered or "non-organismic" concept of human death, for this
criterion assumes that human death is the permanent cessation of con-
sciousness.' Therefore, (3) if a determination of death statute allows phy-
sicians to use either the heart-lung criteria or brain-death criterion to de-
clare human death, that statute must assume that human death can be
viewed as two different things. (4) Human death is a single phenomenon.

reads as follows: "[Determination of Death] An individual who has sustained either (1) irre-
versible cessation of circulatory and respiratory functions, or (2) irreversible cessation of all
functions of the entire brain, including the brain stem, is dead. A determination of death
must be made in accordance with accepted medical standards." Id. at 73.

3. Capron & Kass, A Statutory Definition of the Standards for Determining Human
Death, in BIOMEDICAL ETHICS & THE LAW 512-13 (J. Humber & R. Almeder eds. 1976).

4. See REDEFINING DEATH, supra note 1, at 1-18, 159-217.
5. Capron & Kass, supra note 3, at 512-22.
6. REDEFINING DEATH, supra note 1, at 159-83.
7. Gervais never defines "consciousness." However, she must believe the term means

something like "awareness of one's discriminations." See Humber, On Human Death, in
BIOMEDICAL ETHICS REVIEWS: 1989, 130-31 (1990) [hereinafter HUMAN DEATH].
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Therefore, (5) we should reject any determination of death statute that
allows physicians to use either the brain-death or heart-lung criteria to
declare human death, for statutes of this sort misrepresent the phenome-
non of death.'

Having shown that determination of death statutes should rest upon a
single concept of human death, Gervais then argues that there are sound
moral reasons for preferring the consciousness-centered or nonorganismic
concept of human death to the organismic concept.' Next' Gervais shows
that both the neocortical-death and brain-death criteria rest upon a non-
organismic concept of human death. Since the nonorganismic concept of
human death is superior to ,the organismic concept, and since both the
neocortical and brain-death criteria presuppose a nonorganismic concept
of human death, Gervais concludes that we would be justified in using
either criterion to declare death in human beings. 0 In the end, however,
Gervais favors use of the neocortical-death criterion, for she believes that
the moral arguments that justify using a consciousness-centered concept
of human death also show that the neocortical-death criterion is superior
to the brain-death criterion.

If the above understanding of Gervais' argument is correct, there are at
least two problems with her analysis. First, Gervais admits that there are
some human beings (viz., anencephalic infants) who possess no upper
brains and thus never exhibit consciousness." If we follow Gervais and
say that permanently unconscious -human beings are dead, we must con-
clude that all anencephalic infants are dead, even though some may be
breathing, moving, and making sounds.12 Indeed, we must do more than
this; we must say that anencephalic infants have always been dead, for
they never exhibited consciousness. Thus, if anencephalic infants have al-
ways been dead, they could not have died. This sounds absurd. After all,
how can something that never died be dead?

Apart from the above, Gervais' consciousness-centered concept of
human death generates a second absurdity. In brief, the problem is this:
Although everything in the universe can cease existing, not everything
can die (e.g., my pen can cease existing, but it cannot die). Only living

8. The above account of Gervais' reasoning is purposely simplified. When Gervais
presents her argument, she develops a theory of personhood and then attempts to use that
theory to support her thesis. I have shown elsewhere that Gervais' use of personhood theory
does nothing but complicate her analysis and weaken her argument. See HUMAN DEATH,

supra note 7, at 127-39.
9. REDEFINING DEATH, supra note 1, at 6-7.

10. Id. at 216.
11. Id. at 137-38.
12. Despite the appairent absurdity of this conclusion, Gervais openly accepts it. See id.

at 138.
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entities can die.13 Further, only organisms are capable of living.1' Thus,
living organisms are the only sorts of entities that can die, and death
must be construed as an organismic concept. If this is so, however, Ger-
vais' consciousness-centered concept of human death must be confused;
for although death must be understood organismically, Gervais' concept
attempts to represent the phenomenon nonorganismically.

Once we allow that "death" is an organismic concept, it may appear
that we have no choice but to take human death to be an irreversible
breakdown in the integrated functioning of a living human organism, and
then adopt the heart-lung criteria for determining human death. How-
ever, this is not the case. To be sure, once we allow that "death" is an
organismic concept, we must define "human death" in terms of an irre-
versible breakdown of the integrated functioning of a living human organ-
ism. Still, this definition leaves the meaning of "living human organism"
unspecified, and as a consequence, an individual can both: (a) accept our
organismic conception of human death, and (b) reject the heart-lung cri-
teria for declaring human beings dead. To see how this is possible, let us
assume that I believe that a live human being is simply an organism that
possesses the ability to think, evaluate ends, and set life goals for oneself.
Since it is the upper brain (neocortex) that supports these activities, I
could argue that a living human organism is a functioning human ne-
ocortex. I could then insist that this shows that we should reject the
heart-lung criteria for determining human death and accept instead the
neocortical-death criterion.

Given our reasoning thus far, acceptance of an organismic conception of
death clearly does not force one to accept any particular criterion for de-
claring human death. Rather, one's choice of a criterion will be deter-
mined by the meaning one gives to "living human organism." If this is so,
though, selecting a criterion of human death would seem to be a relatively
easy matter. All we need do is: (1) specify the defining characteristics of

13. Admittedly, we sometimes do speak of nonliving things as dying, namely, "The mu-
sic died," and "The ship lies dead in the water." When we talk in these ways, however, we
readily acknowledge that our speech is metaphorical.

14. Because Gervais defends a nonorganismic concept of human death, she rejects the
view that only organisms can live. In support of the view that it is possible for nonorganis-
mic structures to live, she considers the hypothetical case of a person, P, whose entire psy-
chological history is imprinted on a computer tape just prior to the death of his body. REDE-

FINING DEATH, supra note 1, at 129. If the computer tape were able to sense and verbally
communicate, Gervais claims that it would make sense to speak of P as possessing life. Id. at
130. This analysis, however, confuses the concepts of life and existence. If the conditions
described in Gervais' example were fulfilled, it would make perfect sense to say that P ex-
isted, and functioned as a computer tape, long after his body died. However, P would not be
alive. Computer tapes are simply not the kind of thing that can live. Furthermore, if the P-
imprinted tape were erased, P would not suffer death; rather, P would merely cease to exist.
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"living human," (2) identify the organic structures and functions that are
necessary to support the existence of these characteristics, and then (3)
take human death to occur whenever there is an irreversible breakdown
in the functions and structures identified in (2). If we adopt this course of
action, however, we would not be able to proceed beyond step (1). Debate
has waged for over two thousand years concerning the proper use of
"human," and as yet, the dispute remains unresolved.'5 When a concept
has been discussed for centuries, and its precise meaning remains in dis-
pute, that concept deserves to be classified as an Essentially Contested
Concept ("ECC"). W.B. Gallie offers the following description of ECCs:

When we examine the different uses of these terms and the characteristic
arguments in which they figure we soon see that there is no one clearly
definable general use of any of them which can be set up as the correct or
standard use .... Now once this variety of functions is disclosed it
might well be expected that the disputes in which the above mentioned
concepts figure would at once come to an end. But in fact this does not
happen. Each party continues to maintain that the special functions
which the term ... fulfills on its behalf or on its interpretation, is the
correct or proper or primary, or the only important, function which the
term in question can plainly be said to fulfill. Moreover, each party con-
tinues to defend its case with what it claims to be convincing arguments,
evidence and other forms of justification.'

The term "human" fits this description exactly. Thus, we cannot show
that any use of "human" is correct. Without such knowledge we have no
guide for identifying the organic structures and functions that together
constitute a living human organism. Moreover, so long as we lack knowl-
edge of what a living human organism is, we have no hope of specifying a
criterion for determining the death of such organisms. In the final analy-
sis, then, knowledge that "human death" is an organismic concept does
not carry us very far. The knowledge shows us that Gervais' nonorganis-
mic concept of death must be wrong, but it is of no real help in choosing a
proper criterion for determining when human beings have died.

We do not have to view the process of identifying living human orga-
nisms as one of finding the correct definition of "living human organism,"
for we can take the task to be one involving moral inquiry. Instead of
asking the question, "What is a living human organism?" we can ask,
"For the purposes of declaring human death, what should we take a living

15. For example, some people believe that the term "human" applies to all products of
human conception; others disagree. For a brief overview of some of the difficulties involved
in trying to define "human," see Humber, Abortion: The Avoidable Moral Dilemma, 9 J.
VALUE INQUIRY 283 (1975).

16. Gallie, Essentially Contested Concepts, 56 PRoc. ARISTOTELIAN Soc'Y 168 (1955-
1956) (emphasis in original).
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human organism to be?" Approaching the task in this way at least holds
out hope of success; hence, it is this approach that we shall now adopt.

There are, in the final analysis, only three competing criteria for declar-
ing human death: (1) the neocortical-death criterion, (2) the brain-death
criterion, and (3) the heart-lung criteria. If it is true that only living
things can die, each of these criteria must take human death to be the
death of some sort of living organic structure. When we examine the three
proposed criteria for declaring human death, we find that this is precisely
what they do. Criterion 1 tells us that human beings die when their upper
brains die. Thus, for the purposes of declaring human death, criterion 1
takes "living human being" to mean "functioning human neocortex."
Similarly, criterion 2 assumes that "living human being" means "func-
tioning human brain." Criterion 3 is not as clear as either criteria 1 and 2;
however, criterion 3 seems to assume that "living human being" denotes
all products of human conception in which there is a flow of breath and
blood. 1'

All three criteria for declaring human death presuppose different con-
cepts of what a living human organism is. The important question is this:
Why should we prefer one concept over the others? In response, Gervais
would argue in favor of the concept underlying criterion 1. In doing so,
she likely would argue in the following way: If we accept the concept of
living human being that underlies criterion 3, we must accept the heart-
lung criteria for declaring human death. In this case, we must hold that
permanently unconscious patients are living humans and then devote re-
sources to maintain the lives of these beings. However, permanently un-
conscious humans who exhibit heartbeat and respiration can experience
nothing, and it makes no sense to say that these beings possess interests
or a "quality of life." Thus, if we work to maintain heartbeat and respira-
tion in permanently unconscious patients, we preserve nothing of value,
and impose burdens on both society and the patient's family. We can
avoid these untoward results by rejecting the concept of human death
that underlies criterion 3 and declaring human beings dead whenever
they are permanently unconscious.

A similar argument can be used to reject the concept of the living
human being that underlies criterion 2. If we maintain the life of a per-
manently unconscious patient who is not brain dead, we preserve nothing
of value and impose hardships upon many people. On the other hand, we
are not justified in declaring a conscious patient dead; in acting in this
fashion we would destroy something of value, namely, consciousness. Be-
cause the neocortex is the locus of conscious activity, we cught to take

17. 'Robert Veatch appears to share this view. See R.M, VEATCH, DEATH, DYING AND THE
BIOLOGICAL REVOLUTION 30 (1976).
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"living human being" to mean "functioning human neocortex" and accept
criterion 1 as our criterion for declaring human death."

Although the above argument may have an initial appeal, it does not
prove that we should declare human beings dead when they suffer an ir-
reversible cessation of consciousness. The argument has been formulated
in such a way that selection of a criterion for declaring human death is
justified solely by evaluative considerations. That formulation weakens
the argument by rendering it totally subjective. Consider the following
two cases:

Case #1. Patient P is permanently unconscious; however, P's heart is
beating and P is breathing.

Case #2. Patient T is terminally ill, conscious, but unable to communi-
cate, in constant pain, and maintained by artificial support mechanisms.

Gervais' position is that: (a) we are justified in declaring P dead and
terminating his "nonconscious life," because such action benefits society
and inflicts no harm on P, and (b) we are not justified in declaring T'dead
because T is conscious. However, if declarations of death are to be justi-
fied solely by appeals to value, it is relatively easy to develop arguments
against both positions. For instance, I could accept the position of those
who hold that the lives of all products of human conception are sacred. In
this case, Icould argue against position (a) in the following way:

1. P's "nonconscious life" is sacred and, hence, possesses value.
2. Therefore, if we declare P dead and terminate P's "nonconscious

life," we destroy something of value.
3. The value of P's "nonconscious life" is so great that its destruction is

not outweighed by the social benefits derived from declaring P dead.
4. Therefore, declaring P dead is wrong.

Similarly, if I hold that neither consciousness nor "nonconscious life"
has intrinsic worth, I can argue against position (b),in the following way:

1. Both consciousness and bare nonconscious life have no intrinsic
value.

2. Since T is conscious of nothing but pain, consciousness has disvalue
for T.

3. Therefore, if we declare T dead and discontinue life support, we do
not harm, but benefit, T.

4. If we declare T dead and discontinue life support, we confer benefits
upon society.

18. For evidence that Gervais would argue along the above lines, see REDEFINING DEATH,
supra note 1, at 172, 176, 208.

1991] 1075



MERCER LAW REVIEW

5. Therefore, if we declare T dead and discontinue life support, we ben-
efit both T and society, and we inflict no harm.

6. Therefore, we ought to declare T dead and discontinue life support.

That we can develop arguments against positions (a) and (b) does not
prove that either is false. Rather, it indicates that evaluation is a purely
subjective affair 9 and that we should avoid such considerations when for-
mulating a declaration of death statute. Consider the matter closely. If we
accept position (a), we must assume that terminating an unconscious
human's heartbeat and respiration inflicts no loss upon that human. To
accept position (b), we must assume that consciousness is so valuable that
we cannot justify its destruction by appealing to benefits for T and soci-
ety. Feeling, sentiment, or passion and not rational considerations, how-
ever, determine these evaluations. Thus, if I believe that nonconscious life
is of inestimable worth, I can reject position (a), and there is simply no
way to prove that I am mistaken in holding this view. Similarly, I can
claim that consciousness and bare nonconscious life possess no inherent
worth, thereby rejecting position (b). The lesson seems clear: we would
adopt a very dangerous course if we take subjective estimates of value as
the sole basis for justifying declaration of death statutes. Emotion, unbri-
dled by reason, is to be feared, and if we give up the notion that legisla-
tive activity requires rational justification, we leave ourselves open to all
sorts of horrors.20

Because a declaration of death statute is impossible to justify by ap-
pealing to subjective estimates of value, some may be tempted to argue
that we should grant individuals the legal right to choose the criteria for
deciding in favor of their own deaths. The chief advantage of this view is
that it maximizes freedom of choice, thus reaffirming our society's com-
mitment to liberty rights. On the other hand, there are at least two rea-
sons why we cannot accept this view. First, if individuals were granted
the right to choose their own "personal" criteria for declaring human
death, different persons would choose different criteria. Alternative crite-
ria for declaring human death rest on different concepts of what consti-
tutes a living human organism. Thus, if we were to grant individuals the
right to choose criteria for declaring their own death, the law would tac-
itly recognize that human death was a multiplicity of phenomena. Even
more important, such a law would be totally impracticable. Given the
freedom to choose one's own criteria for declaring death, not every person

19. For a detailed defense of the view that evaluation is totally subjective, see Humber &
Almeder, Quantitative Risk Assessment and the Notion of Acceptable Risk, in BIOMEDICAL

ETHiCs REvIEWS: 1986, 239-62 (J. Humber & R. Almeder eds. 1986).
20. For a defense of this view, see Hart, Immorality and Treason, in PHILOSOPHY AND

CONTEMPORARY ISSUES 316-22 (J. Burr & M. Goldinger 4th ed. 1984).
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would make a choice. In such cases, physicians would be left without any
clear means for declaring death. In short, states need a law establishing a
single, universally applicable criterion for declaring human death. To ful-
fill this need, they must deny individuals the right to choose criteria for
declaring their own deaths.

We have seen that states need single, universally applicable criteria for
determining when human death occurs. We also have seen that: (1) we
must give "living human being" some determinate meaning if we are to
justify using any criterion for declaring human death, and (2) we cannot
determine the meaning of "living human being" by analyzing our use of
this term or by appealing to arguments that ultimately depend on subjec-
tive estimates of value. Thus, we seem to be left with our initial question,
"How are we to determine the meaning of 'living human organism?'" I
submit that the answer lies in a consideration of the state's raison d'etre.
Mary Waithe states this reason very succinctly: "According to major phil-
osophic theories of government, the need for protection from harm pro-
vides the primary moral justification for the very existence of govern-
ments .... This view . . . was enunciated in various formulations by
Hobbes, Locke, Mill and many other theorists ....

In this view, the state's principal duty is to protect its citizens from
harm. Of course, the state has other duties, such as the duty to provide
for the general welfare. The state's primary duty, however, is to protect
and when this duty comes into conflict with a state's obligation to provide
some positive good, the former duty must hold sway. Since the state's
principal obligation is to protect, it must take care to ensure that living
human organisms are not declared dead prematurely. To achieve this
goal, it must reject narrow interpretations of "living human being" and
opt for the broadest possible interpretation. For example, let us say that
state S takes "living human being" to mean "functioning human ne-
ocortex" and adopts a neocortical-death criterion. State S would declare
humans dead when their neocortexes permanently ceased functioning.
Some of these "dead" individuals, however, will exhibit heartbeat, respi-
ration, and brain activity. Furthermore, it is possible that such individu-
als are, in fact, living human beings. Some people believe that terminat-
ing the lives of these beings destroys something of value. Thus, when S
adopts a neocortical-death criterion, it both: (1) leaves open the possibil-
ity that it is declaring human death prematurely, and (2) destroys some-
thing that some of its citizens value. When S operates in this fashion, it
does not fulfill its duty to protect from harm.

21. Waithe, AIDS and Dentistry: Conflicting Rights and the Public's Health, in Bi-
OMEDICAL ETHICS REVIEWS: 1988 159-60 (J. Humber & R. Almeder eds. 1988).
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If our analysis thus far is correct, states should adopt the broadest pos-
sible interpretation of "living human organism" when drafting their dec-
laration of death statutes. This means that states should assume that
"living human being" means "all products of human conception in which
there is a flow of breath and blood," for this conception is broader than
either "functioning human brain" or "functioning human neocortex. '"2 ' In
adopting statutes consistent with this view, states should adopt the heart-
lung criteria, and declare human beings dead when they sustain an irre-
versible cessation of circulatory and respiratory functions.

Undoubtedly, many will oppose my proposal that states adopt the
heart-lung criteria for declaring human death. At least two sorts of attack
can be anticipated. First, some will argue that acceptance of the heart-
lung criteria will foster injustice. Second, others will argue that use of the
heart-lung criteria will fail to fulfill the state's duty to protect by in-
flicting harm. Let us consider each criticism in turn.

Gervais outlines the first sort of attack when she argues in opposition
to the brain-death criterion. She says:

To provide an adequate system of protection and redress for individuals,
the law must supply a basis for the decision that someone has visited an
equivalent harm and loss in X's case when she has caused X to become
either brain-dead or simply permanently unconscious .... Since the
centrality of the whole-brain formulation in [a statute employing the
brain-death criterion] . . .suggests that death is something more than
the permanent cessation of consciousness, it undermines the legal recog-
nition of the equivalence of these harms and losses. As such, this policy
will promote a multitude of injustices."

It should be clear that a similar argument could be used to oppose decla-
ration of death statutes that embody only the heart-lung criteria. For ex-
ample, let us say that X attempts to murder Y. Let us further assume
that X's attempt renders Y permanently unconscious (or brain dead). Y,
however, is rushed to a hospital and artificially maintained on a heart-

22. Some may argue that if we take "living human being" to mean "all products of
human conception in which there is a flow of breath and blood," we do not adopt the
broadest possible interpretation of "living human being," because the term could be defined
as "all products of human conception." Now it is true that the latter interpretation of "liv-
ing human being" is broader than the former, for it includes human zygotes and other pre-
natal beings within its extension. However, it is not clear that it is possible for states to
adopt the latter interpretation, for it may be that in Roe v. Wade, 410 U.S. 113 (1973), the
Supreme Court denied living human status to previable human fetuses by denying them
protection. At any rate, the issue is moot, and to avoid all possibility of conflict it seems best
not to insist that "living human being" be interpreted so as to include all prenatal beings
within its extension.

23. REDEFINING DEATH, supra note 1, at 211.
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lung machine. Given such a case, Gervais would argue that the harm X
has imposed on Y is equivalent to murder; yet if X and Y reside in a state
that accepts the heart-lung criteria for declaring death, we cannot say
that X has killed Y. For Gervais, this would be unjust. To ensure that
such injustices do not occur, we must reject both the heart-lung criteria
and the brain-death criterion for determining human death, and accept
instead the neocortical-death criterion.

Although the above argument appears to have force, it rests upon two
questionable assumptions. First, the argument assumes that there exists
an objective method for determining equivalency of harm. This simply is
not true. For example, let us assume that person P is forced to choose
between suffering irreversible loss of heartbeat and respiration or becom-
ing permanently unconscious. If P believes that it is utterly degrading to
become a burden on anyone, P may well hold that loss of heartbeat and
respiration are to be preferred tb permanent unconsciousness. On the
other hand, if P has an overwhelming desire to be an organ donor, and an
existence in an unconscious state provides him with a greater opportunity
to be such, P may reason that permanent unconsciousness is less harmful
than loss of heartbeat and respiration. In short, how one compares the
degree of loss produced by cessation of heartbeat and respiration with
that produced by permanent unconsciousness will vary according to one's
values, desires, life goals, interests, and so forth. Because this is so, it is
not clear that the law would be justified in considering the two harms to
be equivalent in all cases.

Second, Gervais not only assumes that cessation of heartbeat and respi-
ration, brain death, and permanent unconsciousness are always equally
harmful, she also assumes that recognition of this equality requires ac-
ceptance of the neocortical-death criterion. This, also, is false. After all, if
we had complete proof that all victims of rape and all victims of torture
suffered equal harms, it nevertheless would not be proper to cease distin-
guishing between rape and torture. Rather, it would show that rapists and
torturers should be given equal punishment for their crimes. Similarly, if
permanent unconsciousness and irreversible cessation of heartbeat and
respiration are always equally harmful, we need not necessarily accept the
neocortical-death criterion in order to "provide an adequate system of
protection and redress for individuals . . . ." Indeed, just the opposite is
true. For example, assume that R1 and R2 rob a store that employs two
clerks, C1 and C2. In the course of the robbery, R1 attempts to kill C1
and R2 attempts to kill C2. RI's attempt results in the total destruction
of Cl's heart and lungs, and R2's attempt renders C2 permanently uncon-
scious. Assuming that C1 and C2 have suffered equal harms, and that no
significant differences between the motives or actions of R1 and R2 exist,
justice demands that R1 and R2 be given equal punishment for their
crimes. However, justice does not require that we adopt the neocortical-
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death criterion in order to find that both RI and R2 have killed their
victims. In fact, if our earlier analysis is correct, states. have good reason
not to pursue this course; namely, to fulfill their duty to protect against
possible premature declarations of death, states should accept the heart-
lung criteria and distinguish between the crimes of R1 and R2. Recogniz-
ing that R1 and R2 are guilty of different kinds of crimes, however, does
not require that R1 and R2 be given different punishments or that they
be treated differently under the law. Hence, states can accept the heart-
lung criteria for declaring human death, and at the same time provide a
just system of protection and redress for their citizens.

The second objection to a states' adoption of the heart-lung criteria for
declaring htman death is more serious that the first. In support of the
heart-lung criteria, I have argued as follows:

1. Different criteria for declaring human death presuppose different
concepts of "living human being."

2. We have no objective means for clarifying the meaning of "living
human being," and allowing subjective estimates of value to determine
our definition of the term would be wrong.

3. States have a duty to protect human life.
4. To ensure that human lives are protected against premature declara-

tions of death, states should assume that the most inclusive definition of
"living human being" is correct.

5. The heart-lung criteria for declaring human death rests upon the
most inclusive definition of "living human being."

6. Therefore, states should accept the heart-lung criteria for declaring
human death.

In opposition to this argument, critics can argue as follows: States have
a duty to protect the lives of all living humans. Thus, if states adopt the
heart-lung criteria and assume that "living human being" means "any
product of human conception in which there is a flow of breath and
blood," they will act to protect the lives of all humans who exhibit heart-
beat and respiration. States will hold that brain-dead and permanently
unconscious humans are living human beings and they will require that
the lives of these beings be maintained. Yet we know that when states act
in this way they impose financial, emotional, and psychological burdens
on at least some of their citizens. To be justified in inflicting these harms,
states must show that their actions are necessary to protect the lives of
living human beings. The states cannot carry that burden. Premises 2 and
4 in my argument supporting the heart-lung criteria admits that states
cannot demonstrate that all products of human conception in which there
is a flow of breath and blood are living human beings. Furthermore, some
citizens will believe that brain-dead and permanently unconscious pa-
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tients are not living humans. Thus, it would be wrong for states to adopt
the heart-lung criteria and then use these criteria to protect the lives of
all humans who exhibited heartbeat and respiration. Such action would
be an unjustified imposition of harm, because states could not show that
they were protecting human lives by maintaining the heartbeat and respi-
ration of brain-dead and permanently unconscious patients.

The above objection has force and places states squarely on the horns
of a dilemma. If states accept either the brain-death or neocortical-death
criterion, they run the risk of declaring human death prematurely,
thereby, failing to fulfill their duty to protect human life. On the other
hand, if states accept the heart-lung criteria and then use these criteria to
protect human life, they 'do not know that all those whom they are pro-
tecting are living human beings, and they unjustifiably impose hardships
on many of their citizens. To escape the dilemma, I propose that states
adopt the heart-lung criteria for declaring human death and view this ac-
tion as a mere offer of protection. Individuals would be free to accept or
reject that offer by electing to undergo euthanasia. For example, simulta-
neously with the adoption of the heart-lung criteria, states could enact
legislation structured roughly along the following lines:

Any person who is subject to the laws of the state of has
a right to direct that:

1. Their life be terminated once it has been determined, by any means
recognized by the ordinary standards of current medical practice, that
their entire brain has ceased to function; or

2. Their life be terminated once it has been determined by any means
recognized by the ordinary standard of current medical practice, that an
irreversible cessation of brain functions necessary for consciousness has
occurred; or

3. Their life not be terminated when their entire brain has ceased to
function or they have been rendered permanently unconscious, and that
every effort be made to maintain heartbeat and respiration.
When it has been determined that an individual's entire brain has
ceased to function, or that an individual has been rendered permanently
unconscious, and such an individual has failed to select among options
1, 2, and 3, selection shall be made by that person's next of kin. Where
there are no known next of kin, selection shall be made by properly em-
powered medical personnel.

Legislation adopting the above policy possesses numerous strengths.
First, it adopts the heart-lung criteria for declaring human death. In do-
ing so, it recognizes both (1) that individuals cannot be allowed to select
their own "personal" criteria for declaring human death, and (2) that
human death should be viewed as a single, unitary phenomenon. The leg-
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islation satisfies point (1) because it provides states with criteria that are
universally applicable. Furthermore, the heart-lung criteria rest upon a
concept of human death that is unambiguous, easily understood, and in
accord with past tradition. Hence, if states were to adopt the heart-lung
criteria, they would make it clear that death was a single, unitary phe-
nomenon. Even more important, however, the proposed legislation em-
bodies a recognition that states have a duty to protect the lives of living
human beings, but that it is impossible to define "living human being"
with precision. It steers a middle course between failure to protect on the
one hand and imposition of harm on the other. More explicitly, by ac-
cepting the heart-lung criteria for declaring human death, the legislation
construes the meaning of "living human being" broadly and assumes that
all products of human conception in which there is a flow of breath and
blood are living humans. It offers protection to all such beings by allowing
anyone to direct that their life be maintained so long as they exhibit
heartbeat and respiration. By permitting such action, the state fulfills its
duty to protect human life by offering protection to all those who desire
it. At the same time, the state recognizes that many citizens will reject its
definition of "living human being" and that many citizens would perceive
a requirement that heartbeat and respiration be maintained for all prod-
ucts of human conception in which there is a flow of breath and blood as
an unjustifiable imposition of harm. Recognizing this, the state avoids in-
flicting such harm by allowing euthanasia in those cases when brains or
neocortexes have permanently ceased functioning.

Despite the merits of the above proposal for statutory reform, any at-
tempt to institute such a policy would no doubt meet with opposition.
Three sorts of attack can be anticipated. First, some will argue that the
policy is totally impractical. Admittedly, before any state could institute a
policy drawn broadly along the lines I have proposed, it would first have
to solve a number of practical problems. For example, the state would
have to devise some means for educating and informing its citizens con-
cerning their choices under the euthanasia law. It would have to define
key terms ("properly empowered medical personnel," "next of kin," and
so on), and it would have to specify acceptable procedures for terminating
the lives of those who did not wish to be kept alive once their brains or
neocortexes had permanently ceased functioning. Furthermore, a policy
such as I have proposed would involve some expense and would require
continuous funding. This funding could be difficult to secure.

None of these problems is insurmountable, however. If there were a
true commitment on the part of the public and its legislators to resolve
the problems mentioned, all could be overcome. For instance, a state
could educate and inform its citizens concerning their choices under the
euthanasia law by providing individuals with educational material and
euthanasia selection forms whenever they received state income tax
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forms, applied for drivers' licenses, entered hospitals, visited doctors' and
dentists' offices, drew up wills, and so forth. In short, although the policy
that I have proposed would require some effort to implement, it need not
be viewed as prohibitively impractical.

Second, some critics may attack those provisions in my policy that al-
low proxies to select among alternatives 1, 2, and 3. Proxy consent is diffi-
cult to justify in virtually every context,2 4 and in the case at hand, the
choice among 1, 2, and 3 is one of life and death. Hence, some may argue
that proxy consent to euthanasia is improper and that, in those cases in
which I would permit such action, the state should extend its protection
to helpless patients by mandating that every effort be made to maintain
heartbeat and respiration. As appealing as this argument -may appear,
however, it is not truly telling.

The vast majority of those subject to the euthanasia law would be edu-
cated and informed concerning the law's ramifications if a policy such as I
have proposed were properly implemented. They would know that failure
to decide among the alternatives was tantamount to directing that the
choice be made by proxy. In most instances of proxy decisionmaking,
then, the choice to use a proxy would reflect the patient's own wishes. In
these cases, proxy decisionmaking seems nonproblematical. On the other
hand, no matter how conscientiously a state attempted to educate its citi-
zens concerning the euthanasia law, some individuals would remain unin-
formed.. Obviously, these individuals would not have the choice of select-
ing among options, and their failure to make a selection could not be
interpreted as a directive to allow for proxy choice. Even in cases such as
these, however, proxy decisionmaking seems justifiable. After all, when
people fail to select among alternatives because they are ignorant of the
law, the state has no way of knowing whether these people want their
lives maintained after they suffer brain death or permanent unconscious-
ness. Furthermore, the state would not be sure that brain-dead or perma-
nently unconscious persons were living human beings. Hence, they would
not know that maintaining the lives of these beings was necessary to pro-
tect human life. On the other hand, the state would know that maintain-
ing the heartbeat and respiration of brain-dead and permanently uncon-
scious patients imposes hardships on both the patient's family and the
healthcare delivery system. Thus, if a state were to require that heartbeat
and respiration be maintained in all cases such as we now are considering,
it would not know that its actions reflected patients' wishes, or that it was
protecting human life. It would know, however, that it was imposing bur-

24. For a brief discussion of some of the problems involved in proxy consent, see McCor-
mick, Proxy Consent in the Experimentation Situation, 18 PERSPECTIVES IN BIOLOGY &
MEDICINE 2-20 (1974).
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dens upon its citizens. Hence, it would have good reason to doubt that it
should continue to maintain life support. On the other hand, if a state
were to decide not to maintain heartbeat and respiration, its action might
once again fail to reflect patients' desires, and the state would run the
risk of not fulfilling its duty to protect human life. Hence, action along
these lines also seems morally questionable.

Still, a decision must be made. Who should make that decision? The
answer seems obvious. Members of the patient's family are more likely
than anyone else to know how the patient would want to be treated. Also,
family members are most directly affected by the decision and are in the
best position to evaluate the degree of hardship imposed by a choice to
maintain life support. Hence, family members, not the state, should make
the decision. Furthermore, if a permanently unconscious or brain-dead
patient has no family, those who are most familiar with the patient, his
condition, and financial burdens involved in maintaining his life should
make the decision concerning continuation of life support. The personnel
who staff the medical facility where the patient is housed should make
the decision, not the state.

Finally, critics may charge that my proposal for statutory reform
should be rejected because it allows for -two very dangerous "slippery
slopes." First, my proposed euthanasia law does not limit states to the
use of passive euthanasia; indeed, the proposal allows states. to approve
any method of euthanasia they please. Some may argue that approving
active euthanasia for brain-dead and permanently unconscious patients is
a dangerous policy, because it would lead ultimately to this procedure's
being advocated as a legitimate method for dealing with AIDS victims,
Alzheimers patients, and other classes of ailing individuals. Second, some
will argue that my proposal is dangerous because it allows consideration
of value to undercut the right to life. By adopting the policy that I pro-
pose, a state would endorse the heart-lung criteria for declaring human
death, and in so doing, assume that all products of human conception in
which there is a flow of breath and blood are living human beings. When
a state assumes that these beings are living humans, it assumes that they
possess the right to life. However, my policy allows proxies to direct that
these beings be killed whenever maintaining their lives is perceived as
burdensome. This is a dangerous course. If a state admits that a human
being's right to life can be negated by proxies whenever that human's life
is perceived as burdensome, many classes of people will be put at risk.

There are a number of ways to respond to the claim that my position
allows for dangerous "slippery slopes." First, James Rachels has argued
convincingly that there is no morally significant difference between active
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and passive euthanasia.2 if this is true-and I believe that it is-then
there is nothing to fear in adopting a policy that allows for active eutha-
nasia. To be sure, if a state permits active euthanasia, that procedure
could be proposed as a means for dealing with AIDS patients, Alzheimers
victims, and other terminally ill persons. However, passive euthanasia is
now regularly practiced in the United States, and it also could be used to
terminate the lives of suffering, terminally ill patients. Active and passive
euthanasia are simply alternate means for achieving the same end, and
one is no more inherently dangerous than the other. At present, our soci-
ety accepts passive euthanasia, and because active euthanasia provides no
added threat, there is no reason why it should not be approved as well.

Second, anyone arguing that my proposed policy puts many classes of
people at risk because it allows proxies' evaluations to undercut the right
to life would misrepresent my position. If I had argued that all products
of human conception in which there is a flow of breath and blood are
living human beings, and then argued that proxies' evaluations justify
killing some of these beings, then my view would fall victim to the slip-
pery slope objection. However, this was not my view. Rather, I have ar-
gued that euthanasia should be permitted when (1) the status of an indi-
vidual is such that we cannot be sure whether or not he is a living human
being, and (2) we know that maintaining the heartbeat and respiration of
this individual will impose what many believe are hardships. In short, my
argument has been only that proxies' evaluations should influence the eu-
thanasia decision in those cases in which we have epistemic uncertainty
concerning an individual's status as a living human being. This position
implies nothing concerning the propriety of euthanasia in general, and it
poses no threat to AIDS patients, Alzheimers victims, or any other being
whose status as a living human being cannot reasonably be questioned.

25. Rachels, Active and Passive Euthanasia, 292 NEW ENG. J. MED. 78-80 (1975).

1991] 1085




